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60 MINUTES "THE NUMBERS GAME"
Vol. XXIII, No. 27

FINAL-=-3/24/91

OPEN SAPER

Mike Wealbel of Chicago is guilty
of NOT playing the numbers game. . .

We'll explain in a moment.

Mike's heen a traveling salesman
Pltching overvthing from shoes to
furnitura .,

Nine yea«:rs ago, he decided to
acart his own business.

He bDorrowed £3,000 on his
Chevy Stat:ion Wegon and started the
Danisesl Luimp Company... named after

his son.

The dbus lness did not exactly

Prosper, bhbhut Mike Welbel was doing

ockay —- until last July when the
Faderal tovernment told Mike;
$148,000 please and we want 1t

-’

now .



80 MINUTES
“THE NUMBERS GAME "
Vel. XXIII, No. 27
FINAL -- 3/24)91

MR. WELBEL:
I froze.,. | f-oze in my erair, I, I, 1 vas... I wag,,. I
@ot... I sturcad fealing my chest bounecing around. I

den‘t... I dam't thinmk it was a heart attack, but I'll tell
YOU somethiry, it was the next thing to it. I just was
frozen with sivwek.

SAFER:
What caused that sheek was the EEQOC -- the Egqual Employment
Opportunity Cormission. It found Mike Quilty of racial
discriminatiz, 1% Just didn't make sense. The only twe
employees whs ire not Miespanic or black are Mike and his
father Leon -.. a surviver of Auschwitz. As for the rest of
the company, .¢lbel hires only mirorities, 18 Hispanmics and
8 blacks now .erk there,

MR. WELBEL:

Our track rec:rsd Jith minority niring, I woule challange
three M, PlllibdJry. Nobedy has tre profile of hiring

minorities an Daniel Lamp Company.
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SAFER:
Mike's troubloen bagam in Fedruary, 1989, when a black woman
namad Lucilla Johnson who had applied for a job was not
ﬁirnd. She filed a cemplaint with the Chicage office of the
EEQC. She c¢.aimed sha didn't get the job because she was
black.

SAFER:
Do you remenri:s~ her?

MR. WELBEL:
Ne, no. As a mattear of fact, I've never met her, nor do I
knew whe she is. I knew her only from the paperwerk that's
invelvaed.

SAFER:
So she fillu: sut an applicatien.

MR. WEL3EL:
Yes, she fi..ed out an applicatien, and she sought
employment. &And, ah, for one rsascn or anmncther, shg
wasn't... s wasn't... she wasr't hired. Certainly not
because she'n black.

SAFER:
You say for ore reascn or anotrer. That sounds ominous when
somebody says for one ruason or another...

MR. WELBEL:
Okay.

SAFER:

Why wasn't 49 hired?
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MR. WELBEL:
Wall, we der ¢ know or that particular day Jhy she wasn't
hired. Wher 3ne is mot Rired is because they don't qualify

for thair jub, or we don't Rave an cpening, or somebody else

was better «¢.alified “or +tha job. 30 one of the... ona of
those reascri, that's the reascn sha didrn't get hired.
SAFER:

It wasn't lurg before tuo investigators from the EEQOC showed
up at the docr of tha Daniel Lamp Company to check out
Lucille Jomreon's complaint. They wanted to go through
Welbel's recurda. Me said, "Help yourself.'

MR. WELBEL:
And to be pi-factly frank, it was a very cordial
relaticnship waile thoy were investigating us. I... I

certainly fult I had notning to hide. You know, we've

got... wa'vi g2t all mimority, a combination of black and
Hispamic. '“rankly, I took the matter very lightly.
SAFER:

Daniel Lamp lompanry is not eaxactly IBM in its racord
keeping, ity personngl dapariment, or for that matter, in
its berefitu, It's abbous as small a manufacturinmrg company
as you'll f.rel in Chicage., JIt's in an old building of the
southwest sice, broken lﬁto 8¢ many times that Mike has had
to bar every Jindow in the place. He employs 26 pecple,
starting sa.iry, $4.00 am hour. They assemble cheap to
medium pricad lamps. There are a few pecple Wwho've bdeen

with Mike fau° years, but mainly people come and go. In
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BAFER: {(continuaed)
good timee, Mixe will have as many as 30 pecple working, in
bad times, s few as 2. It seams a happy enough shep, if a
bit neisy wits everyere's radio tuned to a diffearent station.
Jomathan Poe L a packer in the sklipping department.
Christire Castille is the floor manager of the assembly lire
whera she dealn with averything frem preduction output to
color coordination.

MAN :
This mauve may clash with that cranberry.

SAFER:
Lou Perale= |3 the gereral manmager. Zena drives the
delivery triua«, and also assembles lamps,

SAFER:
what happese:l uhen you applied for a job here?

ZENA:
I got the job ~ight off, you know, right off the tep.

SAFER:

So what's.,, Tou think the gove~nrent's just crazy or what?

WOMAN ¢
Yeak.

SAFER:
Zana?

ZENA:

1 know discrinimnation whar I senr it, amd I would tell 'am,

believe me,
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SAFER:
Jenathan, any problems?

JONATHAN ¢
As long as 1'vu been hare, you know, it's like everybody's
én.... one Faspny family.

CHRISTINE:
I've been wity the corpary eight years, and I never saen
Mike being cisiriminatad against anybody. And since... all
that time I've been sgeing Hispanic and black people working
here.

SAFER:
8ut that's rot what the EECC says it saw during three
imspections .» 18989 ard 1590. It says it found no blacks

working tharsn. Mike smays, that may be true from time to

time because 57 his transient work force.

Jim Lafferty  Director of Legislative Affairs for the EECC,
saye he is rut impressed by that argument,

SAFER:
So what's Riun #in?

MR. LAFFERTY:
His 9in is ‘lat he dimcriminated against somaone who applied
for @ job tiurs. Lucllle Johrmson, who's a very qualified
worker, applied for a jobh thers, and she was deried the job,
and it was ¢ iven to somasre whe was less gualified.

SAFER:
But that's  cJrious husinéss bacause pecple sometimes only

werk a coup.i 5Ff days, and just cdon't shew up again.
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MR. LAFFERTY:
I1f there was such a great movement of employees in and out
of there, why didm't thers happen to be any black employees
moved in anm¢ >ut of there during that time,
' SAFEF:
But there wairm.

MR. LAFFERTY:
We don't kntw that.

SAFER:
Some stayed there two days and asome stayed longer.

MR. L.AFFERTY:
We really dur't knew that, And unfortunately, there are no
reacords tha:.'ll ingdicate that to us.

EAFER:
But Mike's ricords show, and we wWere able to independently
comfirm, tha'. glevan pplacks werked at Damiel Lamp during the
peried of - i EEQC investigatior.

SAFER:
But quite azart from recerds, coesn't your nose tell you
that this raqlly ismn't much of a case, and that Mikae Welbel
i probably 't a racist, “e's a little guy trying to...
trying te raie @ living, and he loses, he hires psople soma
weaks, he li/s pecple off the naxt week, pecple leave of
their own accord., Den'% you take the human factor into
sccount, Mot just these cold statistics?

MR. LAFFERTY:

Well, unfart.nately, we have wo raly on not only the
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MR. 'LAFFERTY: (continued)
statistics, w.i on the ward of Lucille Johneon and seven
other pecple vho've come forward since then telling us that
éhoy had alss mxperienced digscrimination during that peried
at Daniel Lamp,

SAPER:
What helped t: make Lafferty's case against Mike Welbel wase
the EECC's conputer. It told the agency that based on 2363
companies evg.uying a hundred or more peocple, and located
within a threig mile radius of Daniel Lamp, Daniel Lamp
should emplcy wt any given momant exactly 8.45 blacks, which
to Mike Welbe. sounded like & guota. And the law says the
EEQCC can't s4: quotas.

MR. LAFFERTY:
We rqally mavin't sald that., Jhat we said is, these ars
what the cor:inies around ysu are doing.  You've
discriminate: against this womanm...

| SAFER:

Stop being a ‘underal burcaucrat for @ minute, and tell me
what you're ranlly telling him. What are you really telling
Rim?

MR. LAFFERTY:
Den't discriminate. Oboz the lau.

SAFER:
But if he hay three black employess, and doesn't hire a
fourth for wrilever reason, and that fourth accuses him of

discriminatiasn, do you prosscuta?
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MR. LAFFERTY:
Yes, we do. It's met that threre's a magical number. Pleasa
believe me, .u are net.,. we don't set magical numbers for
éooplo like M, Welbel te meet.

SAFER:
That's what M., Lafferty says. But in a serse, it did set
numbers by tslling Mike that basec en other larger companies
parsonnel, Dariel Lamg should employ 8.45 blacks.

MR. WELBEL: |
Any way you wliza the pie, it's a Qquota system.

SAFER:
But if they waid, look, Mike, you've got to have eight
blacks working for you, could YOou ilve with that?

MR. WELBEL:
Could T live .ith it? Yes. Is it more difficult than
Miring by QuiwaFication, ves. 'Cause what the govermment's
asking me to > is hire by color. They're saying, look, this
black, this blmsk imdividial may not... may not be as
qualified, but “hat's uho we want to see in your work
Place. What L-=ny have bacome is, they do the hiring, and I
run the plaze Jnder their direction. I no longer decide
who's goed ard whe's bad.

SAFER: .
That, in offgc:, has already haprered. For beyend Lucille
Jehnson, tha faus told Welbel there were saven other pecple

he should hava hired.
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MR. WELBEL:
And by no strezch of the imagination could these applicants
Qualify. Necw, I shouldn't say all of them. And so maybe
6no or two fednle were as geod as somebody else that uas
hired, thraee svd four were not. They uwerern't svenm... not
aven closae.

SAFER:
As we've saic, the EECC demanrdesd shat Mike pay $148,000 in
back wages t: blacke he didn't mire. They 've since reduced
that to’$124,0w0. SBut thay want Mike to go even furthaer.

MR. WELBEL:
What the geviirment wants us te do is they want us to come
up with a fusl ef ten thousand dollars, and put an ad in
publications ir the arm=a saying more or lose, it says, if
you... if you apply te the Daniel Lamp Company in 1980..,

1888 to 1988. yeu may mave been discriminated against.

Please contai:i. sur offlce. Do you know what weuld happen

cut hers? Thirs'd be @ mob scone. I would need... I would

need 25 percitt of Chicago Police Pepartment to come and
monitor the ¢rzuds. Really, what I have to de is pay pecple
for uork thay havan't one. Framkly, that's absurd. I+
just doesn't navae any usensae,

SAFER:
You also wanuud to spend, T believae, ten thousand dollara o
advertisae for usakmown blacke, an, Who he mever hired,

correct?
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MR. LAPFERTY:
Right. Thau's right.
SAFER:
éxplain the .ogic of that.
MR. LAFFERTY:
Well, to fird if thers were cther applicants who had been
denied jobs ¢y the basis of their race,
SAFER:
8o he... thern could be a thousand pecple trying out, right.
MR. LAFFERTY:
There could =u any number of pecple.
SAFER:
Claiming that they had began digeriminated against By the
Paniel Lamp Cumpany.
MR, LAFFERTY:
That's righkt.
SAFER:
So far, the urly persen to be offerad monay at all uas the
Ppersen who filed the original complaint: Lucille Jehnson.
MR. WELBEL:
Their determ! ration, by EZaOC standards, she was to get
$34C.01. Ir 7y euwn mind, I said, it's not fair, but Mike,
You can live uith it, It's not 83... not so terribla.
SAFER:
He rounded that amount off to $350, and sent it to Lucille
Jehnson for lus: wages, and he also offerad her 3 Job. She

refused the nosusy, ang Never cpened the letter with the job
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SAFER: (conmtinued)
offer. Sha alve didn't want to talk to us. Walbel told the
EEOC he could Live with all of its demands, except for that
Slg Cne, the §1l24,000 one.

MR. WELBEL:
At that time, | said, you've Just put me out of busiress.
I'm no longer arcund. I'm mot longer here. I'm out.
That's wha* I “old them, .That there's not this kind of
money here. li¢'re dealing in a small business. It's a
penny, nicke., dime busiress, andg there's no uvay we can meat
that. UWe woulz have to ligquidate what we have. I may or
may net have ‘¢ sell tne Rroperty itself too, but we would
be out of buis.ress. As surely as I'm standing here, we'd be
out of businpsua,

SAFER
Why do you tiirk the gavernment went after this company?
After all, thars's 26 pecple working here.

MAN _
Well, my opinion is they... they Frobably didn’'t hava
anything else natter to do. We're net AT&T, we're not IBM.
We're & littly dirty emplcyee lamp shop on the west side of
Chicage. Whe ure ue Pothering?

SAFER:
The governmart'n pesition is firm. All companies,
regardless of ;lze, must conform. Canigl Lamp says, it
hires mainly - impanices because it's on the Hispanic side of

the tracks ir :hie Part of toun imn which ethnie demarcaticns
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SAFER: (continued)

are clearly dafined.

ﬁary Lou Gorziles runs a secial service group in the
community. She says the whole fugs is good intentions gone
haywire,

MARY LCU GONZALES:
1 live in that neighborhead. I know what goes en in that
neighborheed. And I cortainly know that if Daniel Lamp
Company clesni its deers, what wa're gonna end up with is 28
pecple probabily on public aid, probably on unemployment, and
then going fur food stampe. Government wants people to be
substantially vJistaining their ocwm. And Caniel Lamp Company
does not only nave Miszanics. It has black employees who
are also gonra ond up in <he cama lime. Now does that make
sense? I dor': thimk so.

EAFER:
Welbel's mair asource of employees is the Spanish Job
Coalition, & g cup that tries to find jobs for minorities,
for blacks as ugll as Hispanlics., Carles Ponce, its
director, says Mike Welsel does not diseriminate,

MR. PONCE:
This is 3 mistike, I th{nk too ofter we expect government
and our electn: officlals never to make mistakes. What's
wrong with just sayimg, this wasn't... this wasn't our best

sffort,
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SAFER :
Carlos Ponce Fuels the gevernmert should forget about small
companies livwg Danmiegl Lamp in the inner city, and take a
ieok at the guburbs,
MR. PONCE:
Whers do they ¢rau the line? Thesa... these... these
corporate santtuaries im zhe suburbs, with their little
lakes and ponus around them, and they moved out there, and
blacks and H.spanics cortainly cam't Buy into the housing
market cut thure., Se where's the aquity therae.
8AFER:
Is there goiry “o be a last minute reprieve for him where
yeu can make wome kind of deal and Just let him be, and
he'll hire his... the cerrect numbar of blacks, and you'll
lat him off t-, heok? Any chamca of that?
MR. LAFFERTY:
There's no co-ruet number. And we'rs not... we're not in
the position 21 letting people off the hook.
MR. WELBEL:
It's very harg ta work undur theea cenditions, but I'm
tryiqg s bes' as I c;n to assure to neople that everything
Wwill be all risiht. I really dom't KMow that everything will
|
|
|
|
|
|

everyday he niy e sut of & job. Sc we take it day by day,
and I said, der 1 werry, scmehow lt'll work out. I den't

kKnow that it oi.l.
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60 MINUTES "THE NUMBERS GAME"
vol. XXIII, No. 27
FINAL-=3/24/91
CLOSE ' SAXER

Everyday Mike Welbel delays
paying thre penalty, the amount he
obes thn GCovearnment goes Uup a
couple f hundred dollars.

Meant i, ths Governmént'has filea

a lawsult to ceoellect.
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60 MINUTES "THE NUMBERS GAME"
Vol. XXIII, No. 27
FINAL-=3/24/91

OPEN SAPIR
Mike Wealbel of Chicago is guilty

THE PRESIDENT HAS SEEN

of NQT playing the numbers geme. ..

We'll explain in a moment.

Mike's heen a traveling salesman
Pltching Bvervthing from shoes to
furnitwurea .

Nine yes:'s ago, he decided to
acart his own business.

He Dborrcwed $3,000 on his
Chevy Stuat:ion Wagon and started the
Daniel Lamnp Comrany... named after

his son.

The bu: lness did not exactly
Prosper, bhut Mike Welbel was doing
Ick.y - Litil last July when the
Federal covernment told Mike;

$148,00¢ please and we want 1t

’

now.
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MR. WELBEL:
I froze.,, I f-cze in my chair, 1z, 1,1 “38... I was...
S0t... I eturcad fealing my Cheat bouneing around. I
den‘t... I dax'e think it was a heart attack, but I'll tel]

YOU somethiry, it was the Rext thing to {t. 1@ Just was

frozen witn ek,
SAPER:

What caused thut shock was the EEOC ~= the Equal Employment
b////ag;ertunity Cormission., It found Mike Quilty of racial

discrimimatyis-. It Just didn't make sense. The only twe

employeas uwhs ire not Hispanic or black are Mik h
fltﬁi?zz:;;‘

= & urviver of Auschwuitz. As for the rest of
— : —

the company, .¢lbel hires only mirorities,

i8 Hispanics and
8 blacks nou «Crk there.

MR. wELBEL:

OQur track ra .-+ with mimarity niring, 12 wou.c challenge

three M, PillinJiry, Nobedy has tre profile of hiring

minorities au Daniel Lamp Company.
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SAPFER:

‘Mike's troublew bagam in Feoruary, 1989, when a black woman

named Lucille Johnson whe had applied for a job was not
ﬁirod. She filed a cemplaint with the Chicago office of the
EECC. She c.aimed she didn't gat the job because she was
black.

SAFER:
Do you remeri:s~ her?

MR. WELBEL:
Ne, ne. As u matter of fact, I've never met her, nor do I
know whe she: i3. I know her only frem the paperwerk that's
invelvad.

SAPER:
So she fillu: out an applicatien.

MR. WEL3EL:
Yes, she fi_ ed out an applicatien, and she sought
employment. And, ah, for one resason or anothar, sheg
Wasn't... s wasn't... she wasn't hired. Certainly not
because she'n black.

SAFER:
You say for «re reascn or anotrer. That sounds ominous when
somebody sa;s for one reason or another...

MR. UEL?EL:
Okay.

SAFER:

Why wasn't s4p hired?
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MR. WELBEL:
Well, we der ¢t know on that particular day why she wasn't
hired. Wher 2ne is not hired is decause they don't qualify
%or their jck, or we cdon't have an cpening, or socmebody else
was better «wi.alified “or tha job. S0 onme of the... ona of
those reascrs, that's the reascn she didn't get hired.
SAFER:
It wasn't loarg before tuwo investigators from the EEOQC showed
up at thovdccr of the Daniel Lamp Company to check out
Lucille Johrion's complaint. They wanted to go threugh
Welbel's rec:ris. He said, "Help yourself.®
| MR. WELBEL:
And to be pu-factly frank, it Jas a very cordial
relaticnshin «"ile thoy uere investigating us. I... I

certainly f.it I had notning to hide. You xrMOw, we've

got... we'v go% all “indrity, a combimatisn of black and
Hispanic. -ankly, I teok the matter very lightly.
SAFER:

Daniel Lamp Icmpany i® not exactly IBM in its record
keeping, it: cersonnel dapartmeat, or for that mattar, in
its berefit It's abous as small a manufacturing company
as you'll ¢ - in Chiczage. It's in an ole building of the
southwest 9 .: ¢, broken lﬁto 8¢ many times that Mike has had
to bar ever. Jindow in the place. He employs 26 pecple,
starting sa..ry, $4.00 an hour. They assemble cheap to
madium pricsd lamps. Trere ars a feu pecple who've been

with Mike f>i' years, bput mainly psople come and go. In
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SAFER: {(continuad)
gocd timee, Yixe will have as many as 30 people working, in

bad times, & "ew as :2. It sesms a happy enough shop, if a

bit neisy wits everyere's radio tuned to a different station.

Jonathan Poe Ly a packer in the shipping department.
Christine Cisx:illo is the floor manager of the assembly lire
where she dealn with sverything from production output to
coler coordinstion.
MAN:
This mauve ma/ clash vith that cranberry.
SAFER:
Lou Perales is the gereral managar. Zena drives the
delivery trucc. and also assembles lamps.
SAFER:
What hagrece:l Lren yo. applied for a job nere?
ZENA:
I got the jcu “ight off, you know, right off the top.
SAFER:

€o what's... rou think the gove~nrent's just crazy or what?

WOMAN ¢
Yeak.

SAFER:
Zena?

ZENA:

b kneuldiscrtnanatlen wher I ses it, and I uauld_tell ‘am

believe me.
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SAFER:
Jomathan, any problems?

JONATHAN :
As long as I'/e been here, you know, it's like everybody's
éno... one Padpy family.

CHRISTINE:
I've been Wity the corpany eight years, and I never saen
Mike being cis:rimirated against anybody. And since... all
that time I've been sseing Hispanic and black peocple working
here.

SAFER:
8ut that's rot What the EEOC says it saw during three
inspections .~ 1989 ard 1990. It says it found no blacks
working thern. Mike says, that may be true froem time to

time because »° his transient work force.

Jim Lafferty Director of Legislative Affairs for the EEQC,
saye he i9 rct impressed by that argument.

SAFER:
$o what's hian #in?

MR. LAFFERTY:
His sin is ‘lFat he discriminated against somaone whe applied
for a job tiurs. Lucille Johrson, who's a very qualified
worker, apn!ied for a job therd, and she was denied the jeb,
and it was civan to somasre whe Jas less gqualified.

SAFER:
But that's & curicus husiness because pecple sometimes only

work a coup.¢ 5f days, and just don't show up again.
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MR. .APFERTY:
If there was BsJch a great movement of employees in and out
of thare, why didn't there happen to be any black employees
moved in anmc¢ cut of there during that time.
' SAFER:
But there waire.

MR. LAFFERTY:
We don't knuw that.

SAFER:
Some stayed there two days and some stayed longer.

MR. .AFFERTY:
We really do~'t know that. And unfortumnately, there are nc
records tha.'ll indicate that to us.

GAFER:
But Mike's rtcords show, and we were able to independently
cemfirm, thy». @levan dlactks worked at Daniel Lamp during the
period of t EEQC investigatior.

SAFER:
But quite asart from records, doesn't your nose tall you
that this raa.ly isn't much of a case, and that Mikae Welbel
i9 preobably wt a racist, “"e's a little guy trying te...
trying to maiter @ living, and he loses, he hires people some
weeks, he lirs pesople off the next week, pecple leave of
their own ac:ord, Don'% you take the human factoer inte
account, nct just these cold statistics?

MR. LAFFERTY:

Well, unfort.nately, we have to rely en not only the
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MR, ‘LAFFERTY: (continued)
statistics, u.: on the word of Lucille Johneon and seven
other people vho've come forward since then telling us that
éhoy had also mxperienced discrimination during that peried
at Daniel Lamp.

SAPER:
What helped t: make Lafferty's case againset Mike Welbel was
the EEOC's corputer. It told the agency that based on 363
companies ervc.uying a hundred or more pecple, and located
within a threa mile radius of Daniel Lamp, Daniel Lamp

should emplcy mt any given moment exactly 8.45 blacks, which

to Mike Welkte. sounded like a quota. And the lauw says the
—
EECC can't s¢: quotas.
MR. LAFFERTY:
We rqally navin't sald that., Jhat we said is, these are

what the cor:inies around ysu are doing. VYou've
discriminate: against this wJoman. ..
| SBAFER:

Stop being a ‘nderal burcaucrat .for a minute, and tell me
what you're raally telling him. uWhat are you really telling
him?

MR. LAFFERTY:
Oon't discrininate. Obox the lau.

SAFER:

But if he has thras black employess, and doesn't hire a

fourth for w~alever reason, and that fourth accuses him of
— e —— e __/‘—\_’/__\__‘ :
‘—‘—’/’_\

discriminatiasn, do you prosecute?
e e e e e



MR. LAFPFERTY:
Yes, we do. t‘s met that there's a magical number. Please
believe me, Ju are net... we don't set magical numbers for
5.0910 like Mr'. Welbel te meet,

BAPER:
That's what r, Lafferty says. 8ut in 3 serse, it did set
numbers by ts.ling Mika that basec on other larger companies

nrel, Di-iel Lamg should employ 8.45 blacks.
parso plaoy L

MR. LELBEL:

Any way you w!iza the vie, it's a quota system.

SAPER: T

8ut if‘thoy waid, look, Mike, You've got to have eight
blacks workiing for you. could YOu llve with that?

MR. WELBEL:
Could I live .iih it? vag. Is it more difficult than

Riring by Qui .afication, ves. ‘Causad uwhat the. govermrment's

asking me to 5 is hire bv color. Thay're saying, look, this

T — e
black, this t.a:k individial may net... may not be as
Qualified, ot =hat's Jhe We want to see in your work
Place. What tsuy rave become is, they do tne Riring, and I
run the plaze .ider their direction. I no longer decide
Wwho's goed ard Lho's bad.

SAPER:

That, in of€s: ., hag already hapcered. For beyond Lucille

Johnson, the “iis told Weibel thare w8re ssven other peocple

ho should hava hired.



MR. WELBEL:
And by no streich of the imaginmatio- could these applicants
aualify. New, I shouldn't say all of them. And so maybe
én. or two pei3le were as good as somebody else that was
hired, three »1d four wers not. They werer't even... not
even close.

SAFER:
Q:_j:;!:_gg}q¢\§homEEQg_ggmgndud that Mike pay $148,000 in

biék wages tc blacks he cida't mire. They've since reduced

that to $124,500. But they want Mike to fur X
Shat %6 §124,n0

MR. WELBEL:
What the gevirrmert wants us te do is they want us to come
up with a fu-al of ten thousand dollars, and put an ad in
publications ‘r the arsa saying more or lese, it says, if
You... if yo. apply te tre Daniel -amp Company im 1980...
1988 to 198%8. ou may mave been discriminated .against.
Please conta:' our offlce. Do YOU know what would happen
out here? Thire'd be a4 mod sCene. I would need... I woula
need 25 percn-t of Chiczago Police Department te come and

monitor the «-:.ds. Roally, what I have to de is pay pecpls

for uork the. Faven't :one. Frankly, that's absurd. It

R

ju;:_;;;;ﬁft w§<c any sensa.

SAFER:
You also wanuud to spand, I believe, ten thousand dollars ¢o
advertise for usknown blacks, an, whas he never hired,

correct?
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MR. LAPFERTY:
Right. Thav's right,
SAPER:
éxplaln the .33ic of that.
MR. LAFFERTY:
Well, to fird if thers were other applicants who had been
denied jobs oy the basis of their race,.
S8AFER:
8o he... thern could be a thousand people trying out, right,
MR. LAFFERTY:
There could =0 any number of people.
SAFER:
Claiming that they had bgen diseriminated againet by the
Danlel Lamp cumpany,
MR. LAFFERTY:
That's right.
SAFER:

So far, the wly persen to be of fered moneay at all was the

Persen who f.lgd the original complaint: Lucille Johnson.

MR. WELBEL:
Theair determ!-ation, by EZOC standards, she was to get
$340.01. I~ »y §un mind, I said, it's not fair, but Mike,
You can live .ith it, It's not 80... not so terribla.
SAFER:; .
He rounded that amount off to $350, and sent it to Lucille
Johnson for 1na- wages, and he also offerad her & job. She

refused the Folsy, and never ocpered the letter with the job
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SAFER: (continued)
offer. She aluse didn't want to talk to us. Walbel told the
CE0C he could .ive with all of ite demands, except for that
Sig one, the §124,000 one.

MR, WELBEL:
At that time, I sald, you've Just put me out of business.
I'm no longe- arcund. I'm Aot longer heres. I'm eut,
That's wha% 1 “old them. .That there's nmot this kind of
money here. li¢'re dealing in a small business. It's a
penny, nicke., dime business, ang there's no uvay we can meet
that. UWe wo.lz have to liquidate what we have. I may or
may not have “¢ sell tae Rroperty itself too, but we would
be out of bus.~ess. As surely as I'm standing here, we'd be
out of busingsa,

SAFER :
Why do you t-l=k the Sdvernment sent after this company?
After all, thurs's 26 people working here.

MAN1 .
Well, my opinios is they... they frobably didn’'t have
anything elsc satter to do. We're not ATAT, we're not IBM.
We're 3 littla dirty empicyee lamp shop on the west side of
Chicagoe. Whe are we bothering?

SAFER:
The governmert's position is firm. All companies,
regardless of :.ze, must conform. Daniel Lamp says, it
hires mainly “impanics because it's on the Hispanic side of

the tracks ir :his Part of town in which ethnic demarcations
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SAFER: (continued)

are clearly diffined.

ﬁary Leu Gorziles runs a secial service group in the
community. $he says the whole fuss is goo¢ intentions gone
haywire,

MARY LOU GONZALES:
I live in that neighberhead. I knmaw what goes on in that
neighborheed. And I cortainly krow that if Daniel Lamp
Company clesot ite deors, what we're gonna end up with is 28
Pecple probabily on public aid, probably on unemployment, anrd
then going fur food stampes. Government wants people to be
substantially JJ8talning their own. And Caniel Lamp Company
does not only Aave Hiszanics. It has blaeck employees who
are also gosru und up in the sama lime. Neou does that maxe
sense? 1 dor': thimk so.

EAFER:
Walbel's mair svurce of employees is the Spanish Job
Coalition, a ;-cup that tries to find jobs for minorities,
for blacks as Lull as Hispanlecs. Carles Ponce, its
director, says Mike Weldel does nct discriminate,

MR. PONCE:
This is 3 mis.ike, I th%nk too ofter we expect govermment
and our electi: officiasls never to make mistakes. What's

wreng with junt sayinmg, this Wasn't... this wasn't our best

sffore.,
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SAFER:
Carleos Ponce Ffuels the govermmert ghould forget about small
companies liwa Danigl Lamp in the inner city, and take a
leok at the ¢.burbsg.

MR. PONCE:
Where do the, crau the line? Thesa... these... these
corporate Santtuaries im %he suburbs, with their little
lakes and pon:g 8round them, and they moved out there, and
blacks and H.tpanics cortainly canm ¢ buy inte the housing
market out tiurg. So where's the 8Quity there.

8APER:
Is thdro §oiry o be & last minute reprieve for him where
YOU can make wy1e kind of deal and just let him be, and
he'll hire his .. the correct nunber of blacks, and you'l}
lat him off ¢~ , NEOK? ARy enarmca of that?

| MR. LAFPERTY:

There's no co-iact Rumber. And we ra not... we're nmot in
the position ¢ letting pecple off the hook.

MR. WELBEL:
It's very har: ¢s work undar thepa cenditions, but I'm
tryiqg @8 bes as I cﬁn to assurs to Secople that everything
will be all - ;~-s, I really don't kmow that ev.rytﬁing will
be all righe. 3.¢ how could somedody work knowing that
everyday he ri, g out ¢f a job. Sec we take it day by day,
and I said, dec- 1 worry, semehew it'll work out. I den't

knew that it .j.1.



Fy 13719

60 MINUTZES "THE NUMBERS GAME"
Vol, XXIII, No. 27
FINAL-=3/24/91

cLose ' SAFER
Everyday Mike Weldbdel delays
paying t:-he penalty, the amount he
o@es the Covarnment goes Up a
couple f hundred dollars.
Meantius, tha Govornmént'has filea

a lawsuilit to ceollect.
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THE WHITE HOUSE

WASHINGTON

April 16, 1991

MEMORANDUM FOR THE PRESIDENT

—— T ———— Original signed by CBG
SUBJECT: Civil Rights - 60 Minute Segment

As you asked, I have looked into the Daniel Lamp Company case that was
featured on a 60 Minutes segment in late March (a copy of your note is
attached). The case may be settled soon, and I do not believe we
should do anything now.

The matter is being handled by the EEOC, whose Chairman, Evan Kemp, is
strongly opposed to quotas (Art Fletcher and the Civil Rights Commis-
sion are not involved). And the case is not nearly so simple as it
appeared in the 60 Minutes segment. EEOC does not claim that the
company failed to meet a quota of 8.45 blacks. Rather, EEOC is
charging that the company intentionally and systematically dis-
criminated against blacks. EEOC does rely on one piece of evidence
that has a quota flavor: the company often had no black employees,
and only had 5 at the time of the suit, despite the fact that the
available workforce was somewhere between 25% and 56% black. But
there was other evidence: (1) the company rejected at least one
qualified black applicant, lied about the reason, and hired a less
qualified non-black applicant a few days later; (2) the owner illegal-
ly destroyed records of who applied for jobs even after being warned
of the legal requirement; (3) the company recruited primarily from
Hispanic organizations and took steps that discouraged walk-in ap-
plicants.

It is possible that EEOC is wrong about the owner's motivations and is
pursuing him too aggressively. But it is also possible that the owner
believed it was OK to discriminate against blacks if he hired other
minorities instead; if so, he was breaking the law. The case is not
clear-cut, and I think we should stick to our usual rule against
intervening in enforcement actions. Nor should we comment publicly
while the case is in litigation.

60 Minutes oversimplified the case, but it illustrated an important
point. Although the greatest incentives for quotas arise from "dis-
parate impact" cases (which are based solely on statistics without
proof of intentional discrimination), statistics are also used as
evidence to prove intentional discrimination cases. Thus, the "dis-
parate impact" section in the Democrat bill (on which most of the
discussion about quotas has focused) is not the only section that will
foster quotas. Their bill also allows unlimited jury awards in
intentional discrimination cases. Given the realities of economics
and jury behavior, this will surely encourage increased misuse of
statistics in these cases and create additional incentives for employ-
ers to use quotas to avoid the risk of catastrophic jury verdicts.

CE:e Governor Sununu
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THE WHITE HOUSE
WASHINGTON

DATE:

3-30-91

FroM THE PRESIDENT

To: Boyden cc thn Sununu

This 60 Minutes Transcript ¥elates
a terrible tale of government
harrassment against an employer who doesn't )
meet his QUOTAS.

Is tyhere naythign we can do. Is there
an inspec;or.General whom we can ask to

review this case.

Can you call this to Fletcher's attention
and ask for an explanation? 1
Has this been shown to Members of Congress

who could help bring equity to this sit-

adakdh

uation.

4
L]
Dbl b . deades

-




THE WHITE HOUSE
WASHINGTON

April 10, 1991

MEMORANDUM FOR GOVERNOR JOHN H. SUNUNU
CHIEF OF STAFF TO THE PRESIDENT

FROM: ’ | GREGORY S. WALDEN
ASSOCIATE COUNSEL TO THE PRESIDENT

SUBJECT: EMPLOYMENT OF WILLTAM LYTTON

I have reviewed the retention by the White House of Mr. William
Lytton, to serve as part of the White House Counsel's Office
team, without compensation, in order to provide continuing
support and advice in connection with certain ongoing Iran-
Contra matters. Mr. Lytton's status is that of a "special
Government employee," as that term is defined in 18 U.S.C.
202(a). A special Government employee includes any Executive
Branch employee "retained, designated, appointed or employed to
perform, with or without compensation, for not to exceed one
hundred and thirty days during any period of three hundred and
sixty-five consecutive days, temporary duties either on a full-
time or intermittent basis." I understand that Mr. Lytton is not
expected to serve beyond one hundred and thirty days.

The appointment of Mr. Lytton without compensation does not
contravene the general prohibition on acceptance by the United
States of voluntary services, so long as Mr. Lytton recognizes
that he is not to be compensated. The employment memoranda and
proposed letter to Mr. Lytton satisfy that condition.

As a special Government employee, Mr. Lytton is subject to
certain standards of conduct, although he will not need to alter
his employment with General Electric (or, in all likelihood, any
other affiliation). I have previously discussed these
restrictions with Mr. Lytton, and sent him a guidance memorandum
that explains the various standards and restrictions to which he
is subject by virtue of his Federal appointment. It is my firm
conclusion, based on my understanding of Mr. Lytton's Federal
responsibilities and my knowledge of Mr. Lytton's various
interests, that his employment does not create any conflict of
interest or appearance of conflict of interest.



THE WHITE HOUSE

WASHINGTON

April 10, 1991

MEMORANDUM FOR GOVERNOR JOHN H. SUNUNU
CHIEF OF STAFF TO THE PRESIDENT

FROM: C. BOYDEN GRAYY ¥\
COUNSEL TO THE PRESIDENT

SUBJECT: William Lytton

As we discussed yesterday, I am forwarding draft talking points
regarding the hiring of William Lytton as a non-paid special
Government employee in the Office of the White House Counsel

(See Tab A). I am also attaching a letter for your review and
signature formalizing the hiring of Mr. Lytton, (Tab B), and a
memorandum from Greg Walden of my office opining that there is no
legal or ethical obstacle to this arrangement (Tab C). With your
approval, I would like to make this action effective today.

While assigned to the Counsel's Office, Mr. Lytton will perform
duties of a sensitive and confidential nature. In order for him
to perform these duties, I am requesting that he be placed on the
White House Access List effective 4/10/91 for a period of six
months, to be renewed on an as needed basis.

Thank you for your consideration of this matter.

S

[jKPPROVE DISAPPROVE

Attachments



THE WHITE HOUSE
WASHINGTON

April 10, 1991

Dear Mr. Lytton:

This letter confirms the arrangement between you and the White
House Office with respect to your providing services to the White
House. It is understood that you will be serving as a special
Government employee and will not be compensated for services
performed.

The services you will be performing will be to provide continuing
legal support and advice as part of the White House Counsel's
Office team regarding the investigation of the Iran Contra affair
by the Office of Independent Counsel Lawrence E. Walsh.

If the foregoing is acceptable, please sign the original of this
letter in the space indicated below and return it to:

Paul W. Bateman

Deputy Assistant to the President for Management
and Director, Office of Administration

The White House

Washington, D.C. 20500

Mr. William Lytton
129 Ladderback Lane
Devon, PA 19333

I hereby agree to the foregoing terms of this agreement.

William Lytton Date



Draft Talking Points for Marlin Fitzwater

William Lytton has been retained as a consultant by the
White House Counsel's office to provide continuing legal support
and advice regarding the investigation of the Iran Contra affair
by the office of Independent Counsel Lawrence E. Walsh. Mr.
Lytton supervised White House cooperation with the IC's
investigation on a full time basis during 1987, and served as a
legal consultant on an intermittent basis thereafter. His
continuous service to the Office of the President has been a part
of the White House's carrying out of its pledge of cooperation
with the investigators. It will assist in ensuring proper
consideration of technically complicated and precedentially
significant legal issues that are unique to the Presidency and

arise from time to time.

He will serve as a Special Government Employee providing
advice on an as needed basis and will receive no compensation.

He is Vice President and General Counsel of General Electric

Aerospace.
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Vol. XXIII, No. 27
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OPEN SAFIR

Mike Wealbel orfr Chicago is guilty
of NQT rplaying the numbers game. ..

We'll explain in a moment.

Mike's heen a traveling salesman
Pltching wverything from shoes to
furnitura .

Nine yes:irrs ago, he decided to
3CArt hisz own business.

He bDorrcwed $3,000 on his
Chevy Stut:ion Wegon and started the
Daniel Limnmp Comrany... named after

his son.

The bDu: lrnness did not exactly
Prosper, hut Mike Welbel was doing
okay —- until last July when the
Federal dovernment told Mike;

$148,0C00 please and we want 1t

-

now.
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MR, WELBEL:
I froze... | ¢#-02e in my chrair, I, 1 Las... 1 wag.,.. =
Sot... I etirtad fealing my chest bouncing around. I

don't... I dam'e think it was a heart attack, but I'll tell
YOU somethiry, it was the next thing to it. I Just was
frozen withn swek.

SAFER:
What caused thut sheek was the EEOC -- the Egqual Employment
Oppertunity Conmiseion. It found Mike guilty ef racial
discrimimatis=-, It Just didn't make sense. The only two
employeeas whs ;re not Hiepanic or black are Mike and his
father Leon -. a survivor of Auschuitz. ARs for the rest of
the company, .¢lbel hires only mirorities, 18 Hisparics ang
8 blacks nmow .erk there.

MR. LELBEL:

) . . : .
Our track rg : - «ith mimariey niring, I Wwouls cral.ange

three M, Plllibpdry, Nobedy has tre profile of hiring

minorities au Caniel Lamp Cempany.
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SAPFER:
Mike's troutlsn begam in Fedruary, 1989, wren a Dlack Jomar
namaed Lucilla Johnson whe had appliad for a job was not
ﬂir.d. 8he filed a cemplaint with the Chicagoe office of the
EECC. €She c.aimed shg didn't get the job because she was
black.

SAFER:
Do you remert:e~ her?

MR. WELBEL:
Ne, me. As & matter of fact, I 've never met her, nor do I
know whe she is. I know her only from the paperweork that's
invelvad.

SAFER:
So she fillu: out an applicatien,

MR. WEL3EL:
Yes, she fi  ¢d out a" applicatics, and she sought
empleyment. £find, ah, fc~ one rsascn or anmcther, shg
wasn't... s wasn't... she wasn't hired. Certainly not
because she'n black.

SAFER:
You say for «re reascm or anotrer. That sounds ominous when
somebody s&y) for one reason or another...

MR. WELBEL:
Okay.

SAFER:

Why wasn't £ hired?
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MR. W~ELBEL:
wall, we der t krow on that particular day Jhy she wasn't
hired. Wher 2ne is not hired is because they gdon't qualify
for their jct, or ue don't have an opening, or scmebody else
was better «.alified “or tha jobn. 8¢ ome of the... ona of
those reascrsi, that's the reascn sha didn't get hired.

SAFER:
It wasn't larg before two investigators from the EEOC shouwed
up at the ducr of the Daniel Lamp Company to check out
Lucille Jorrizon's complaint. They wanted to go through
Welbel's reccrds. Me said, "Help yourself.®

MR. UWELBEL:
And to be pu-factly franx, it Jas a very cordial
relaticnship walile thoy wuere investigating us. I... I

certainly f. it 1 hag notning to hice. You xPCw, we ve

got... we'v:. $2% all “imnrity, a3 combimatizn of black anc
Hispamic. '‘ankly, I took the matter very lightly.
SAFER:

Daniel Lamp lcmpany i not exactly IBM in its record
xeeping, it: personnel dapa-~tmest, or for that matter, in
its benefit:. It's abous as small a manufacturing company
as you'll f.r¢l in Chicage. It's in an olg building of the
southwest 9ice, broken 1qte 8¢ many times that Mika has had
to bar ever: Jindew in the place. He smploys 26 pecple,
starting sa.iry, $4.00 anm hour. They asserble chsap to
medium pricead lamps. Trere are a feu pecple who've been

with Mike f3i' years, put mainly pecple come amd go. In
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SAFER: {(continuad)
9ocd times, “i<e will have as many as 30 pecple working, in
bad times, & “ew as .2. It sesms a happy snough shop, if a
bit nolsy wity everyore's radio tuned te a diffarent station.
Jomathan Poe Ly a packer im the shipping department.
Christire Ciz:illeo is the flocr menager cf the assembly lire
where she dealw with everything frem preduction output to
coler coordinstion.

MAN:
This mauve msvy clash vith that cranberry,

SAFER:
Lou Perales i3 the gereral hanager. Zera drives the
delivery triui<. and alsc assembleas lamps,

SAFER:
~Sat Razrece:l Lrgn yo. applied fc- a job mere?

ZENA:
I got the jen “ight off, you Know, right off tha tep.

SAFER:

So what's... rou think the gove~nrent’'s just crazy or what?

WOMAN ¢
Yeak.

SAFER:
Zana?

ZENA:

1 know discrinimation whar ! ses it, and I would tell 'em,

believe me.
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SAFER:
Jenathan, any probleme?

JONATHAN :
As long as 1'v/us been here, you know, it's like everybody's
éh.... one Faspy family.

CHRISTINE:
I've been wity the corpary eight years, and I never saaen
Mike being cissrimirated against anybody. And sinmce... all
that time I've been sseing Hispanic and black people working
here.

SAFER:
But that's rot what the EEOC says it saw during three
inspections .» 1989 arc 1SS0. It says it found no blacks
working tharn. Mike mays, that may be trus from time to

time because 5° his transient work foreces.

Jim Lafferty Jirecteor of Legisiative Affairs for tme EECC,
saye he is ru impressed by that argument,

SAFER:
o what's hin »in?

MR. LAFFERTY:
His sin is ‘lat he discriminated against scmecne whe appliaed
for & job tiura. Lucille Johrson, Jho's 3 very qualified
worker, app!ied for a job therd#, and she was demied the job,
and 1t vas ¢iven to somasrne whe Jas less gualified.

SAFER:

But that's & curicus husiness bacause pecple sometimes only

work a coup.i¢ 2f days, and just don't shew up again.
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MR. .AFFERTY:
1f there was s.ch a great movement of employees in and out
of there, «ty Hdidm't there happen to be any black employees
moved in am¢ >cut of there during that time.
' SAFEFR:
But there wire.

MR. LAFFERTY:
We don't kntiw that.

SAFER:
Soma stayed there two days and asome stayed longer.

MR. .AFFERTY:
We really do~'t know <hat., Ang unfortunately, there are nc
records tha. 1l ingicate that to us.

EAFER:

But Mike's I'icords show, and we were able to independaently

cc~firm, th:. elevan 2latks werxked at Danlel Lamp during the
period of i EEQC investigatior.
SAFER:

But quite arart from records, coesn't your nose tell you
that this raq.ly ism't much of a case, and that Mika Welbel
ig prebably wt a racist, “e's a little guy trying to...
trying te i & living, and he loses, he hires people some
weeaks, he li/s pecple off the rext week, pecple leave of
their own ac:ord., Den'% you take the human factor inte
agccount, ne¢t just these cold statistics?

MR, LAFFERTY:

Well, unfart.inately, we have To raly on not only the
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MR, 'LAFFERTY: (continmued)
statistics, .. on the word of Lucille Johneon and seven
other people vho've come forward since then telling us that
éhoy had alss mxperienced diseriminaticon during that peried
at Daniel Lawp,

SAFER:
What helped t: make Lafferty's case against Mike Welbel was
the EEOC's corputer. I+ told the agency that based on 363
companies ervc.uying a hundred or more pecple, and located
within a thres mile radius of Daniel Lamp, Daniel Lamp
should emplcy mt any given momant exactly 8.45 blacks, which
to Mike Welts. sourmded like a quota. And the law says the
EECC can't s4: quotas.

MR. LAFFERTY:
w8 real.y ne.in't sald that. Lkat we said is, these are
"3t the cor:iinies around ysu are doing. Yeu've
discriminate: against this Jomarm. ..

| SAFER:

Stop being & *anderal burcaucrat .for a minute, and tell me

what you're raally telling Rim. wWhat are yeu really tellinrg

Rim?
MR. LAFFERTY:
Don’'t discrimninate. Obey the leau.
SAFER:
But if he hai Lhree black employess, and doesn't hire a
fourth for u ilever reason, and that fourth accuses hRim of

discrimiratiss, do you prosecute?
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MR. LAFFERTY:
Yes, we do. 4'9 mot that there's a magical number. Please
believe me, .u are not... we don't set magical numbers for
Sooplo like Mr. Welbel tc meet.

SAFER:
That's what ', Lafferty says. 8ut in 3 serse, it did set
numbers by t:lling Mika that basec en other larger companies
parsonnel, Dariel Lamp should employ 8.45 blacks.

MR. WELBEL:
Any way you wliza the pie, it's a Quota system.

SAFER:
8ut if they waid, look, Mike, you've got to have eight
blacks workiiy fo~ you. could YOu iive with that?

MR. WELSEL:
Could T live .iih it? ves, 1ls it more difficult than
miring by Qei.afication, ves. 'Causa whar tre goverrment ' a
asking me ts ¢35 is hirg b coler. Theay're saying, look, this
black, this b.mzk imdividial may not... may not be as
qualified, but =hat's .ho we want to see in your work
Rplace. What fL-ny have become is, thaey do tre hiring, and I
rFUn the plaze .ader their direction. I no longer decide
who's goed ard whe's bad.

SAFER: '
That, in effec:, has already haprered. For bBeyend Lucille

Johnson, the fads told We.bel thare were sesver octher pecple

he should hava hired.
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MR. WELBEL:
And by no strezich of the imagination could these applicants
qualify. New, I shouldn't say all of them. And so maybe
éno or two pednle were as good as somebody else that was
hired, three »"d four were not. They weren't gven... not
even close.

SAFER:
As we've saic, the EECC demandad -hat Mike pay $148,000 in
back wages tc blacks he didn't hire. They've since reduced
that to $124,000. But they want Mike to gc even further.

MR. WELBEL:
What the geviirmenrt wantg us te cdo is they want us to come
Up with a fu-sl of ten theusand dollars, and put an ad in
Publications ‘r the arsa saying rore or lese, it says, if
you... if yo. apely te the Daniel -amp Comzany in 1980. ..

1988 <o 1989. ,cu may fave been Siscrimimates againss.

Please conta: i sur offlce. 0o you knew what would happen
cut here? Thire'd be a med scene. I would need... I would
need 25 percn -t of Chicago Police Department to come and
moniter the - 2.dg. Roally, what I Rave tc de is pay pecple
for uwork the raven't cone. Framkly, that's absurd. It
Just decesn't pake any usense,

SAFER:
You also wanuud to spend, I believe, ten thousand dollars ¢o
advertise for yaknownm blacks, an, uhs he never hired,

correct?
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MR. LAPFFERTY:
Right. Tha''s right.
SAFER:
éxplaln the .33ic of that.
MR. LAFFERTY:
Well, to fird if there were cther applicants who had been
denied jobs <1 the basis of their race,
8AFER:
8c he... thern could be 8 thousand pecple trying out, right.
MR. LAFFERTY:
There could =g any number of people.
SAFER:
Claiming tra: they had bgen digeriminated against by the
Daniel Lamp conpany., |
MR, LAFEERTY:
That's rigke.
SAFER:
So far, the i:"ly persen to be offered monay at all was the
Persen who f.1¢d the original complaint: Lucille Jehnson.
MR. WELBEL:
Their deaterm . -ation, by EZOC standards, she was to get
$34C.01. I~ »y eun mind, I said, it's net fair, but Mike,
YOu can live .ith it, It's not 80... not so terribla.
SAFER:
He rounded bt amount off to $350, and sent it to Lueille
Jehnsen for 1ns- wages, and he also offeraed her 3 Jop. She

refused the Molsy, and never cperec the letter with the job
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SAFER: (continued)
offer. &he alse didn't wamt to talk to us. Walbel told the
€E0C he could .ive with all of its demands, except for that
big one, the $126,000 one.

MR. WELBEL:
At that time, 1 sald, You've Just put me out of busirness.
I'm no longe- arecund. I'm not longer here. I'm eut.
That's what I “old them, .That there's not this kind of
money here. Lli¢'re dealing in a small dusineses. It's a
penny, nicke., dime Pusiness, and there's ne Way Wwe can meaet
that. UWe woilz have to liquidate what we have. I may or
may not have ¢ sell tae property itself too, but we would
be ocut of bus.~ess. Aa sJurely as I'm standing here, we's be
out of businava,

SAFER .
Why @0 you t l=k tne Sovernment Jent after this company?
After all, tiurs's 26 pecple working here.

MAN

Well, my opirios is they... they Frobably didn’'t mava
anything elst¢ satcer +o de. We're not ATAT, we're mot IBM.

We're 3 littlg dirty evplcyee lamp shop en the vest sice of

Chicage. Whe are we bothering?

SAFER:
The governmert'ns position is firm. All companias,
regardless cof ;.ze, must conform. Daniel Lamp says, i+
hires mainly -iiwpanics because it's on the Nispanic side of

the tracks ir :hig Part of town in which ethnie cdemarcatians
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SAFER: (continued)

are clearly drfingd.

ﬁary Lou Gorziles runs a secial service group in the

community. Sha says the whole fuss is go0d intentions gone

haywire,

MARY _CU GONZALES:

I live in tha« neighberheed. I kmow what geoes en in that

neighborhced. And I cortainly know that if Daniel Lamp

Company clesn:y ite deoors, what we're gonna end up with is 28

Pecple probabily on public aid, probably on unemployment, and

then going for food stampe. Government wants people to be

substantially sJstalining their own. And Caniel Lamp Company
i does not only rave Miszanies. It has black employeas who
are also go2ry nnd up inm The sama lime. Neu dees that mace
serse? I dor': thimk so.

EAFER:
Welbel's mair asource of employees is the Spanish Job
Coalition, a g-cup that tries to find jobs for ninorities,
for blacks as uell as Hispanlics. Carles Ponce, its
director, says Mike Weloel does not discriminate,
MR. PONCE:

This is 3 misiike, 1 th{n& too ofter we expect govermmaent
and our electn: officlials never to make mistakes. What's
wrong with junt sayinrg, this Wasn't... this vasn't our best

sffort,
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SAFER .
Carlos Ponce Fpels the govermme~t ghould forget about small
companies liwa Damigl Lamp in the inner city, and take a
iook at the ¢.uburbs,

MR. PONCE:
Where do they ¢rau the line? Thesa... these... these
corporate santtuaries im zhe suburbs, with their little
lakes and pon:g 8round them, and they moved out there, and
blacks and H.spanics cortainly cam' ¢t buy inte the housing
market cut tiure, &o whare's theg 8QuUity there.

BAFER:
Is there goiry o be & last minute reprieve for him where
YeU can make u>i1e kind of dsal and just let him be, and
he'll hire his ... the correct number of Blacks, and you'll
let him off -, NEOK? ARy ceamzg of tmat?

MR. LAFPERTYVY:
There's no Ce reuct number. And we re not... we're not in
the position of letting pecple off the hook.

MR. WELBEL:
It's very hari =» work undur thepa cenditioms, but I'm
tryiqg 98 bes' as I cﬁh to assura to Seople that everything
will be all misiht. I really dom's KMow that everything will
be all right. 3.¢ how Could somazody werk knowing that
éverydey he niy i@ out of a job. Sc ue take it day by day,

and I saild, dge~ 1 werry, semehew it'l. work out. I dan'+

know that it .
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Everyday Mike Welbel delays
paying -hre penalty, the amount he
obes thie Covernment goes Up a
couple <=f hundred dollars.

Meantins, thos Governmént'has filed

a lawsuit to cellect.
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THE WHITE HOUSE

WASHINGTON

THE CHIEF of STAFF
July 3, 1991 has Seen
MEMORANDUM FOR GOVERNOR SUNUNU
FROM: C. BOYDEN GRAY (W/I
SUBJECT: Line Item Veto
Attached is a memo summarizing recent work on the line-item veto.
Everything we've learned so far indicates that we do not have an

adequate basis for testing the theory at this time. We will,
however, continue working on it.

Attachment
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THE WHITE HOUSE

WASHINGTON

July 3, 1991

MEMORANDUM FOR C. BOYDEN GRAY

FROM: NELSON LUND/Lﬁ/

SUBJECT: Line-Item Veto

As you know, the "inherent line-item veto" theory originated in a
newspaper op-ed by Stephen Glazier in 1987. The Department of
Justice subsequently concluded, in a detailed and tightly
reasoned legal opinion, that this theory is without merit.
Consistent with your instructions, the Department of Justice and
I have been studying this matter with an eye to determining
whether the DOJ opinion should be reconsidered.

Recent developments include the publication of three law review
articles on the subject. The most substantial of the three,
written by Washington lawyers Greg Sidak and Tom Smith, argues
that the President's "veto power" should be understood to include
decisions by the President to treat unconstitutional statutory
provisions as nullities. This approach, which I suggested to
Sidak after reviewing a preliminary draft of the article, is
useful to the Administration because (1) it provides a theory
under which the President is already testing a kind of "inherent
line-item veto"; and (2) it suggests the framework for a sensibly
graduated litigation strategy.

With respect to the Glazier theory, Sidak and Smith argue that it
should be carefully considered, but they are also careful not to
endorse it. The other two articles, both written by law
students, are not so cautious. Both articles essentially
conclude that Glazier's theory is valid.

Unfortunately, these articles are little more than rehashes of
arguments that were refuted with devastating force in the DOJ
legal opinion. Each of these student authors spills a lot of ink
reviewing the historical record prior to the adoption of the
Constitution, but neither is able to develop a logically
defensible argument for finding a line-item veto inherent in the
Constitution as adopted. Both authors founder on a simple fact:
the Founders were aware of the problems that would be addressed
by a line-item veto, and yet they gave no indication, either in
the language of the Constitution or in their discussions about
that language, that they meant to create such a device.

A great deal of study has now been devoted to the theory of the
inherent line item veto. The more one learns about this subject,



the more clear it becomes that any attempt to test the theory in
court will create a fruitless distraction from realistic efforts
to preserve Presidential authority. And such a test case could
also become a major embarrassment for the President.

It is of course possible that further study will uncover some
reason to justify a reconsideration of the DOJ opinion. We will
keep looking.
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THE WHITE HOUSE r
>
WASHINGTON

May 17, 1991

MEMORANDUM FOR THE PRESIDENT

FROM: C. BOYDEN GRAYO’”/]
SUBJECT: White House Control Over Independent Agencies

You have asked me to recount why we, and the Reagan
Administration generally, decided in 1981 not to be more
aggressive in bringing the so-called "independent" agencies under
greater Presidential control.

This was a political decision, not a legal one. To be sure, most
lawyers (including the Justice Department's Office of Legal
Counsel) believed at the time that the status of the President's
constitutional authority over independent agencies was more
uncertain than his authority over non-independent agencies.
However, the driving force behind the decision was a belief that
it would require a great deal of work simply to bring the
executive agencies under effective Presidential control, and that
an attempt to do the same for "independent" agencies was not
worth the political cost. Remember that, in 1981, we had not yet
firmly established Presidential control over rulemaking by
executive agencies. We therefore focused our energies where the
benefit was greatest -- i.e., EPA, Agriculture, Labor and other
executive departments and agencies with large regulatory dockets.

Today, the situation is different in four respects. First, we
have firmly established the principle of White House review of
regulatory decisionmaking by executive departments and agencies.
Much work remains, to be sure. For example, the absence of a
political head of OIRA has made effective review more difficult.
But the basic principle has been established within the Executive
Branch.

Second, exerting greater control over independent agencies has
become more important in at least four important areas: energy,
banking, transportation, and telecommunications. It is now
obvious that the independent agencies have a tremendous impact on
these sectors of the economy, and can no longer be ignored by any
Administration wishing to pursue rational and effective
regulatory policies. For example, the policies of the Federal
Energy Regulatory Commission have an enormous effect on the price
of natural gas and (to a lesser extent) electricity as compared
with oil. Those policies therefore exert a powerful influence on
petroleum usage and imports. Similarly, through their influence
over financial instruments, financial markets and regqulatory
standards, the SEC and the FDIC have a pervasive impact on
Administration efforts to ensure the safety and soundness of



banks and thrifts. The Interstate Commerce Commission has a
tremendous impact on the transportation sector of the economy,
from rail transportation to trucking to barge and bus service.
And the Federal Communications Commission exerts an equally if
not more powerful influence over the development of the
communications sector of the economy, as well as the costs of
services provided by that sector.'

In short, it is now clear that many independent agencies control
important pieces of the overall economic and regulatory puzzle.

The absence of effective White House review therefore means that
our attempts to create and implement national policy have major

gaps, ranging from merely bothersome to debilitating.

Third, there now appears to be greater political support for
increased Administration control over independent regulatory
agencies. For example, the American Bar Association has urged
that one of the principal reforms put in place at the
recommendation of your Regulatory Relief Task Force -- the OMB
review process for regulations proposed by Executive agencies --
be extended to independent agencies as well. Similarly, our own
banking regulators, echoing the views of many within the
financial institutions industry, have urged that all regulation
of federally insured financial institutions be brought firmly
within the control of the Administration. Congress, moreover,
seems less inclined to give independent agencies jurisdiction
over important economic issues than it once was.

Fourth, intervening judicial decisions appear to open the way for
greater Presidential control over independent agencies. 1In
particular, the Supreme Court's decision in the so-called
"independent counsel" case (Morrison V. Olsen) is interpreted by
many lawyers as having rejected the notion that there is any
constitutionally significant difference between "independent" and
"executive" agencies.

I therefore believe the time is right for a major Administration
effort to eliminate the gaps in our energy, banking,
transportation, and telecommunications policies by bringing the
relevant independent agencies more firmly under the President's
control. The arguments against doing so in 1981 no longer apply.

' as you are aware, I have disqualified myself from matters

involving the FCC. I will therefore not participate in the
formulation of specific Administration proposals for regulatory
reform in the telecommunications sector.
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I. Background

A. What is an "independent agency"? (insulation from POTUS
control/removal limitations)

B. Why are there "independent agencies"? (progression from

Myers to Humphrey's Executor)

C. The current status of independent agencies (Morrison's
treatment of control and removal issues)

II. Options

--Application of E.O. 12291's procedural requirements to the
independent agencies;

--Application of E.O. 12291's substantive requirements to
the independent agencies;

--Compliance with OMB Circulars A-11 and A-19 (budget,
legislation, bill comments, testimony) ;

--Presidential directive not to take a particular course;
--Presidential directivé to take a partiéular course;
--Removal (greatest litigation risk)

III. Litigation

--Litigation will inevitably result from selection of any
option; its outcome will be important to the Presidency.

--In addition to a thorough political risk analysis, our
strategy must reflect litigation considerations.

--Possible types of litigation: by private party if agency
head complies, by private party if agency head does not
comply, over removal.

IV. Economic Policy/Deregulation/Domestic Policy Support

--Implementation of options should reflect overall policy
objectives: deregulation, all the more indispensable given
economic difficulties, and support for the President's
economic and domestic initiatives (FERC being directed to
take action to implement the energy strategy, or Breeden to
drop banking regqulation to conform with coordinated banking
reform) .

--Should be somewhat across the board (include at least 3/4
agencies) to avoid the suggestion of singling anyone out.

"
o



V. Caveats

There are other legal and prudential limitations on Presidential
control not related to the "independence" of the agency
(statutory limits on discretion, APA, due process, tradition of

non-intervention in enforcement, adjudications, contracts,
grants).

The Federal Reserve is assumed to be a special case, to which the
options discussed here are inapplicable.



The National Labor Relations Board

It's been nearly three years since the Supreme Court ruled in
Communications Workers v. Beck that a union may exact from an
employee who must join the union as a condition of employment
only fees or dues necessary to "perform[] the duties of exclusive
representative of the employees in dealing with the employer on
labor-management issues[,]" i.e., collective bargaining, contract
administration and grievance adjustment. In particular, a union
may not spend an employee's fees or dues for political or other
purposes, over the objection of the employee. But because no law
requires a union to notify its employees of these protections,
many employees do not know of their rights.

The basic principles of this ruling were included in the
Administration's campaign finance reform bill introduced in the
last Congress, and are included in the Senate Republican bills in
this Congress. Despite support for this reform from across the
political: spectrum (i e., Common Cause), Democrats are not likely
to embrace this provision under any circumstance, because of
their dependence on labor union support. AR

The Beck reforms can also be implemented by the National Labor
Relations Board without legislation. This could be done either
by a rulemaking (the NLRB has rulemaking authority but has only
rarely used it) or by a series of adjudications in individual
cases brought by the General Counsel, the NLRB's usual method of
making policy. The President could either direct the NLRB to
consider whether to promulgate a rule requiring conspicuous and
regular notice to employees of their rights, or direct the
General Counsel to pursue a more aggressive enforcement strategy
on this issue. A Presidential directive to the NLRB to enforce
the employee protections recognized in Beck would both accomplish
our substantive objectlve and would obviate our campaign finance
provision, which is not likely to pass, in any event.

The NLRB is comprised of five members serving five-year terms.
Board members are appointed by the President, with the advice and
consent of the Senate, and are removable by the President, "upon
notice and hearing, for neglect of duty or malfeasance in office,
but for no other cause." The General Counsel, who has "final

lover two years ago, the National Right to Work Legal
Defense Foundation petitioned the Department of Labor to issue a
rule requiring the posting of workplace notices advising
employees of the Beck protections. The Labor Department
initially told the Foundation that it lacked authority to require
such a notice. Although the request apparently is still under
advisement, there is no indication that the Department is
inclined to act.
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authority, on behalf of the Board" with respect to investigating
charges of unfair labor practices and issuing complaints in
court, is also a Presidential appointee subject to Senate
confirmation, who serves a four-year term. But no statute
restricts the President's authority to remove the General
Counsel.

The Beck issue has great potential for mobilizing the support of
the 15 million or so American workers who are unionized, and will
enlist the support of most public interest groups on the right
and left. Union dues or fees average $330 per employee per year;
only 10-25% of this amount has historically gone for union
activities related to bargaining. Any action to implement Beck
is certain to antagonize organized labor.



FEDERAL ENERGY REGULATORY COMMISSION
Electricity Transmission Access Policy

For some years the FERC has pursued the desirable goal (endorsed
in the NES) of increasing the extent to which utilities make
their transmission lines available to other participants in
wholesale power markets. (These include other utlities and non-
utility generators.) FERC lacks authority to order utilities to
provide transmission access, however, and it has not developed
general policies regarding the terms and conditions under which
such access should best be provided. It has instead adopted a
case-by-case guid pro quo approach that has become quite
controversial.

This approach has been most evident in merger cases. The FERC
uses methods that are inconsistent with modern antitrust analysis
to find that (apparently) any firm that owns a transmission line
has significant market power. It then agrees to approve a
proposed merger if (possibly among other things) the merged firm
agrees to provide transmission access to all comers, under
conditions that vary from case to case and typically at prices to
be determined later by the FERC.

This. approach will at best lead to the adoption'of.d patchwork of ., .:-

access policies, depending on which firms come before the FERC
with a request and on what conditions the FERC staff decides to
set. Some of these policies may turn out on close examination
not be desirable. Because the FERC has not clearly defined
either the obligation to provide access to other parties or the
methods to be applied in regulating rates, utilities feel their
profits are at risk and complain about conflicts between FERC
decisions and their obligations under State law and regulation.
State commissions feel their constituents' retail rates may be
increased to subsidize transmission services provided to out-of-
state firms. Utilities are increasingly reluctant to take any
requests to the FERC, particularly requests to approve
efficiency-enhancing mergers. Because the FERC's approach to the
analysis of market power is so at odds with antitrust doctrine,
there is some risk that this whole line of decisions may be
rejected by an appellate court. _

Options include: 1) Do nothing; or 2) The President could issue
a formal directive to FERC to initiate a rulemaking proceeding to
adopt a rule which would establish antitrust standards for merger
cases.



FEDERAL COMMUNICATIONS COMMISSION
Spectrum Allocation Issues

Spectrum use and management will be one of the most critical, if
not the most critical, telecommunications issue in the coming
years. Pursuant to the Communications Act of 1934, the FCC is
charged with the responsibilities of allocating and assigning
frequencies for all radio stations in the United States, except
those controlled and used by the United States government (those
frequencies are allocated by the Department of Commerce's
National Telecommunications and Information Agency (NTIA)).

The FCC has traditionally allocated uses and users of spectrum on
a very specific basis. Within allocations, there are even
suballocations. This process has resulted in the inefficient use
of the spectrum, entrenchment of existing technologies, and,
most importantly, the stifling of spectrum-based technological
innovation.

A new approach incorporating market forces must be implemented to
increase the efficient use of the spectrum. NTIA has recently
issued a report that advocates reducing the number of these
suballocations and relying instead solely on broader "macro"
allocations. This will allow for several possible uses within a
broad allocation. In fact, NTIA recommends that the FCC conduct
general rulemaking proceedings to decrease the number of
suballocations based on the type of user and to allow more
sharing among the mobile radio services.

Spectrum management affects every telecommunications issue and
moving toward a more market-driven spectrum management policy
will increase American competitiveness in this area. For
instance, there has been much criticism that there is not enough
spectrum allocated for mobile radio services (with too much being
allocated to broadcasting). Additionally, even for that spectrum
allocated to mobile radio, there are very specific uses and users
mandated. If more spectrum was able to be allocated to mobile
radio services and could be used for many purposes, cellular
telephone may prove to be a real threat to local telephone
exchanges' market power.

In addition to NTIA's recommendation that the FCC begin
rulemaking proceedings, this issue is also timely because there
is legislation on the Hill to free up a substantial chunk of the
spectrum from government control and allocate it for commercial
purposes. If this reallocation occurs, the FCC will have the
responsibility for allocating and assigning these frequencies.
This round of allocations may be an important first step toward
moving toward a more flexible, market-driven allocation scheme.

The President could issue a directive to the FCC to promulgate
rules for allocating spectrum that are consistent with the NTIA
proposals.



SECURITIES AND EXCHANGE COMMISSION
Mark to Market Accounting

The SEC, led by Chairman Richard Breeden, has been urging the
implementation of mark-to-market accounting by deposit
institutions. The commission has urged the American Institute of
Certified Public Accountants (AICPA) and the Financial Accounting
Standards Board (FASB) to require banks and other financial
institutions to carry their investment portfolios and certain
residential mortgage loans at market value. Under generally
accepted accounting principles, financial institutions may use a
historical cost framework, or book value.

The SEC contends that market value accounting would provide
better information to investors, regqgulators, and financial
statement users. This proposal, however, has drawn criticism
from both Fed Chairman Greenspan and Comptroller of the Currency
Clarke. Greenspan, in a letter to Breeden, warned that a move to
mark-to-market accounting could be overly costly and burdensome
for financial institutions and may not serve its intended
purpose. He also noted that mark-to-market accounting may be
inappropriate for a large portion of a typical institution's
assets.

change in banking policy and could substantially affect bank

earnings, liquidity, asset quality, banks' appetite for holding
U.S. government securities, and that such rules may force banks
to make investment decisions that they would normally not make.

The battle over this issue may be fought in Congress, where there
is a growing movement to mandate some changes in accounting
practices used by deposit institutions. Assuming the
Administration decides that the Comptroller of the Currency's
concerns are well-founded, options would include: 1) taking no
action; 2) directing the SEC to cease promoting this idea; 3)
directing the SEC to take actions consistent with the
Administration's view before the Congress and directing it to
submit any recommendations or testimony for OMB clearance.
There is a statutory prohibition against this last option which
would have to be addressed.

P

4Slm11ar1y, Clarke argued that such a move would represent a major -



COMMODITY FUTURES TRADING. COMMISSION
Dual Trading Rulemaking

The CFTC has issued a notice of proposed rulemaking which would
greatly restrict dual trading by commodity brokers. Dual trading
commonly is understood to refer to the practice of trading by a
floor member in two capacities - that of a "trader" (or a
principal) and that of a "floor broker" (or an agent) - within a
specified time period. A dual-trading broker is one who trades
for his own account ‘as a principal and for the account of a
customer as an agent.

Because of concerns that dual trading has facilitated abusive
trading practices, the CFTC has proposed a rule that would ban
dual trading, except in certain limited circumstances. The
Department of Justice Antitrust division filed comments which
were critical of the CFTC's analysis. The Justice Department
took no position on the proposed rule but noted that the CFTC had
not conducted a proper cost-benefit analysis and therefore may
have overestimated the benefits attributable to the proposed
rule. In particular, the Department concluded that the CFTC had
not fully considered the benefits that may result from dual
trading. The Department also suggested that the CFTC should

.consider whether enhanced enforcement would produce a superior

cost-benefit result to that achievable by restricting dual
trading. '

The CFTC may decide on its own not to go forward with this rule.
The President could, however, direct that result.




INTERNAL REVENUE SERVICE
Consolidated Tax Adjustment Rule

The IRS has proposed a'rule which applies when a regulated
utility has one or more separate unregulated subsidiaries. If a
subsidiary has a net operating loss, filing a consolidated return
generally lowers the firm's total tax bill. Should the customers
of the regulated firm share that benefit of consolidation? The
IRS rule says "yes" while common sense and sound economic policy
say "no."

The IRS rule would allow state commissions to lower the rate base
of the regulated firm by the amount of the tax benefit. The
proposed rule is formally analogous to the current treatment of
accelerated depreciation under regulation. ‘

This rule could have dramatic effects on certain actors in the
marketplace. For instance, consider the task of rebuilding the
telephone system in Kuwait (although the rule would apply to
electric, gas and other utilities as well). Both IBM and Bell
Atlantic might be interested in this project, and both would
likely anticipate tax losses in its first year. All else equal,
Bell Atlantic would be disadvantaged relative to IBM because
regulators would cut its domestic telephone earnlngs as a
consec® 2nce of those tax losses. Thus this rule raises the cost
to regulated firms of investing in unregulated activities. This
result runs counter to the thrust of the Administration's MFJ
position and to the Cabinet-level requests that U.S. telephone
companies become active in Kuwait and Eastern Europe. It also
offends common sense -- why should phone rates in the District
depend on Bell Atlantic's activity in Kuwait? It also violates
the general policy principles (stated in the Economic Report of
the President and elsewhere) that ratepayers should be insulated
from the consequences (good or bad) of unregulated activities;
cross-sub51dy should be avoided.



studios. Specifically, the rule prohibits the networks from 1)
obtaining any financial interest in American-made Programming not
pProduced by the network (which is most); 2) syndicating any
Programs domestically; and 3) syndicating Programs in foreign
Countries (except for the few programs actually produced by the
networks). The Principal beneficiary of this rule are the major
Hollywood studios, which are increasingly foreign-owned.

According to the Justice Department's Antitrust Division, the
rule has reduced efficiency ang competition in the Program supply
market. Moreaver, many commentators have argued that the rule
disadvantages American companies from competing against foreign
companies here in the United States.

modifying the rule rather than complete repeal. Unfortunately,
the Commission is likely to adopt a rule, by a 3-2 vote, that

limit the networks' interest in Programming and protect Hollywood
studios from Competition. 1In fact, the FTC staff's recent
comments on the anticipated rule concludes that it "may lead to a
result that is less desirable than Complete elimination or
complete retention of the rules , . . (this rule] represents the
kind of compromise that might leave consumers worse off,

Options include: 1) do nothing; 2) letter from President
confirming that Sununu framework, as set forth in Sununu letter
to oxley, shoulg guide Commission's decision; or 3) a formal
directive from the President to Commission instructing them to



Presidential directive and removal of non-complying Commissioner.
A detailed risk assessment analysis of any of these options is

necessary before making a decision.
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I. Background

A. What is an "independent agency"? (insulation from POTUS
control/removal limitations)

B. Why are there "independent agencies"? (progression from

Myers to Humphrey's Executor)

C. The current status of independent agencies (Morrison's
treatment of control and removal issues)

ITI. Options

--Application of E.O. 12291's procedural requirements to the
independent agencies;

--Application of E.O. 12291's substantive requirements to
the independent agencies;

--Compliance with OMB Circulars A-11 and A-19 (budget,
legislation, bill comments, testimony);

--Presidential directive not to take a particular course;
" Presidential difective to také a partiéular course;
--Removal (greatest litigation risk)

ITII. Litigation

--Litigation will inevitably result from selection of any
option; its outcome will be important to the Presidency.

--In addition to a thorough political risk analysis, our
strategy must reflect litigation considerations.

--Possible types of litigation: by private party if agency
head complies, by private party if agency head does not
comply, over removal.

IV. Economic Policy/Deregulation/Domestic Policy Support

--Implementation of options should reflect overall policy
objectives: deregulation, all the more indispensable given
economic difficulties, and support for the President's
economic and domestic initiatives (FERC being directed to
take action to implement the energy strategy, or Breeden to
drop banking regulation to conform with coordinated banking
reform) ..

--Should be somewhat across the board (include at least 3/4
agencies) to avoid the suggestion of singling anyone out.



V. Caveats

There are other legal and prudential limitations on Presidential
control not related to the "independence" of the agency
(statutory limits on discretion, APA, due process, tradition of
non-intervention in enforcement, adjudications, contracts,
grants).

The Federal Reserve is assumed to be a special case, to which the
options discussed here are inapplicable.
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The Independent Requlatory Adgencies

Independent regulatory agencies reflect the Progressive dream
that public administration can be separated from politics. They
have long outlived that dream because Congress has been unwilling
to cede authority over them to the President. Because the
President cannot effectively oversee independent agencies'
policy-making, these agencies' decisions may be inconsistent with
important Administration policies and principles. Since the
cumulative economic impact of independent agencies' decisions is
comparable to that of Executive Branch administrative actions,
this lack of coherence can be a serious obstacle to the
President's ability to formulate and carry out economic policy.
The discussion that follows is limited to the independent
agencies that engage in economic regulation.

Energy The Federal Energy Regulatory Commission (FERC) regulates
gas pipelines (rates and construction) and wholesale electricity
markets; it thus has a key role to play in implementing the
National Energy Strategy. The Secretary of Energy may propose
rules to FERC on which it must vote.

o FERC has been criticized for delays in approving new gas
pipeline projects and for its approach to increasing
electricity transmission access.

o The Secretary of Energy might well propose a rule that would
make regulation of gas pipelines consistent with the NES.

Transportation The Interstate Commerce Commission (ICC)
regulates interstate surface transportation; it affects the
impact of deregulation and the success of the National
Transportation Strategy. The Federal Maritime Commission (FMC)
regulates waterborne offshore transportation; its policies have
arguably affected the sealift to the Gulf.

o The ICC has proposed a rule that would guide consideration
of environmental and energy factors in Commission decisions.

o The FMC has proposed a rule to implement recent legislation
imposing new requirements on freight forwarders and is
reviewing the Shipping Act of 1984.

Communications The Federal Communications Commission (FCC) has
primary Federal responsibility for telecommunications policy,
though Commerce, Justice, and Defense also have important roles.
Many argue that telecommunications policy is central to the
Nation's technological future. The Postal Rate Commission (PRC)
recommends rates and classifications to the Postal Service.
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o The FCC has proposed a rule expanding cable rate regulation
and is considering standards for HDTV.

o It would implement proposed legislation that would free up
additional spectrum for civilian use.

Antitrust The Federal Trade Commission (FTC) shares civil
antitrust enforcement with Justice. Its case-specific decisions
shape National policy, but it does relatively little rule-making.

o The FTC has recently brought resale price maintenance cases
that appear inconsistent with Justice enforcement policy.

o It is conducting an apparently desirable rule-making in the
merger area.

Financial Institutions The Federal Deposit Insurance Corporation
(FDIC) manages the three key insurance funds; its policies
interact closely with those of the Office of the Comptroller of
the Currency and the Office of Thrift Supervision. The Federal
Reserve Board of Governors (FRB) has important bank regulatory
responsibilities. The policies of these agencies could be key to
the success of the Administration's banking reform proposals.

o The FDIC can raise deposit insurance premiums unilaterally,
even if this would worsen the current credit crunch.

o It is reported to be considering giving financial assistance
to weak but solvent banks -- a major policy change.

o The FRB and the Department of Justice approach to the
analysis of bank mergers differently.

Financial Markets The Securities and Exchange Commission (SEC)
and the Commodity Futures Trading Commission (CFTC) supervise of
the Nation's securities exchanges and futures markets. These
markets are central to the health and efficiency of the Nation's
financial sector. Under new legislation, the SEC has a very full
rule-making agenda, and the CFTC has also been active.

o The SEC has been lobbying the FASB to require greater use of
market value accounting; the Administration has argued that
moving too rapidly to this approach would effectively raise
capital standards and worsen the credit crunch.

o The SEC has not yet approved accounting changes proposed by
the banking and thrift regulators in order to improve credit
conditions.

o The CFTC's rule on dual trading has drawn hostile Justice
Department comments.
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MEMORANDUM FOR THE HONORABLE JOHN SUNUNU

& 1ef of Staf The White House
CONSTANCE Bk

FROM: NEWMAN

Director, OPM

CHASE UNTERMEYER (&

Director, OPP 4
SUBJECT: Erosion of Executive Branch Authority
OVERVIEW

We are greatly concerned about the increasing erosion of executive
branch authority by the Congress, particularly in the area of
personnel and staffing. This trend, which noticeably began after
the 1984 presidential election, has been swiftly accelerating since
the 1988 presidential election. The effects of this trend have
already begun to hamper executive agencies' ability to effectively
carry out administration policies and programs. Entering the tenth
consecutive year of Republican control of the executive branch,
this trend will only continue to worsen unless steps are taken to
counter and stem the tide.

EROSION OF PERSONNEL AND STAFFING AUTHORITY

The pace of legislative encroachment on the President's political
prerogatives has definitely quickened in recent years, although it
is not a new development. The reform ethic which produced the
Pendleton Act has in a sense not yet abated. From a civil Service
which originally set aside approximately 10 percent of Federal
employees (mostly clerical) in the competitive service, we have
evolved today to a point where only about one-tenth of one percent
of the workforce is comprised of political appointees. Another
change that indicated erosion of the level of political appoint-
ments in government was the establishment of the quasi-independent
Postal Service. Along with the return of the Republicans to the
White House, however, has also come a return of attempted and
successful curbs on the President's remaining ©political
appointments.

-— In FY 1986, the Department of Transportation was restricted
to a total of 138 political appointments (including PAS, non-career
SES and Schedule C's) in the general provisions of its appropri-
ations measure. This provision has been rolled-over in each
succeeding appropriations bill.

-- 1In 1987, Rep. Schroeder, Chairman of the House Civil Service
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Subcommittee, introduced the "Excellence in Government Management
Act,." The bill contained roughly a dozen provisions adversely
affecting political appointees, the most egregious of which would
have (a) placed a limit of 1,000 on the number of Schedule C's in
the GS/GM 13-15 range, and (b) based the percentage of permitted
non-career SES appointments on "filled positions"™ rather than
"allocated SES positions" for purposes of the 10 percent
government-wide limit and the 25 percent agency limit on such
political appointments. This proposed "clarification" of existing
law would have produced a significant drop in available senior
political appointments.

- In 1988, Schroeder's bill passed the House Civil Service
Subcommittee and the full Committee with bipartisan and virtually
unanimous support and was placed on the House suspension calendar.
Only after a concerted effort by OPM, the White House, Congres-
sional allies such as Rep. Gingrich, and outside support groups
such as the Heritage and Free Congress Foundations, was the measure
pulled from the suspension calendar and effectively killed as
Congress moved to adjournment.

- In 1988, Congress passed legislation authorizing the
Department of Veterans Affairs which contained provisions limiting
the number of Schedule C's to 15, allowing only 5 percent of filled
SES positions to be designated as non-career (which currently
yields about 13 slots), limiting political DAS positions to one-
third, and placing various restrictions on how the President may
fill some of his PAS slots.

- In FY 1989, Congress reduced the 1limit on political
appointees at the Department of Transportation from 138 to 120.

- In 1989, the Appropriations Subcommittee for VA, HUD and
Independent Agencies attempted to eliminate political appointments
to all DAS and equivalent positions in affected agencies (including
NASA and EPA). Only after strenuous effort by OPM, the White House
and the agencies involved was the damage limited to a 13 percent
limit on non-career SES at HUD. OPM was allowed to waive this
limit, which it did, setting HUD's limit at 21.6 percent or 26 out
of a possible 30 non-career slots. A similar and possibly stricter
House effort can be expected in 1990.

-- In 1989, Rep. Schroeder again introduced an "Excellence in
Government Management Act" with the same political restrictions as
before. Rep. Sikorski held hearings on the number of political
appointees in October.

- In 1990, legislation to create a new Department of the
Environment was introduced containing the following provisions:

(a) In the Senate: a limit on non-career SES of 12
percent of filled positions, and a requirement that




_.3_
one-half of DAS slots be career, and;

(b) In the House: a limit on non-career SES of 10 percent
of filled positions, and a requirement that two-thirds
of DAS slots be career.

—— February, 1990, Senator Glenn has draft legislation entitled
"The Public Service Act of 1990."™ Glenn is currently circulating
this draft among his colleagues on the Government Affairs Committee
for comment. An initial poll of Republican staff on this proposed
legislation finds no significant opposition. This bill would seek
to codify many of the recommendations outlined in the report of the
Volker Commission. Two of the most egregious provisions are:

(a) A limit on non-career SES of 10 percent of available
positions for the Office of Personnel Management, and;

(b) A government-wide limit of 2,000 political appointments
by the President. This would include PAS, SES and all
Schedule C positions. (Presently, there is no statu-
tory limit on the number of political appointments
available to the President.)

These restrictions, aimed primarily at the SES, have been put
forward despite the fact that the Civil Service Reform Act (CSRA)
of 1978 already contains blanket restrictions, which have been
followed, on political appointees in the SES, to wit, no more than
10 percent of allocated SES positions government-wide may be
non-career, and no more than 25 percent of such positions may be
non-career in most agencies. Further, half of all SES positions
are designated career-reserved, and as such may only be filled with
career civil servants.

Clearly, these additional restrictions on the President's political
prerogatives strike at the heart of executive authority; the
ability of the Chief Executive to translate his public mandate into
Administration policies and actions. Creeping elimination of the
President's political appointees deprives him of one of his chief
tools to ensure that the public's will is done.

CAUSES OF THE EROSION TREND AND WHY IT HAS FESTERED

As is natural in our democratic system, the political party which
does not control the executive branch seeks ways to limit the party
which does. As one party keeps control of the executive branch for
an extended period of time, the attempts by the opposition party
to 1limit authority accelerate. It is much easier for the
opposition party to limit authority if it controls the legislative
branch, as is the case presently. Additionally, the post-Watergate
proliferation of the Congressional Committee system has permitted
Congress to expand well beyond its oversight role head-long into
micro-management of executive branch policies and programs.
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It appears the Administration is not now organized to monitor and
react to legislative encroachment on executive authority
government-wide. As witnessed by the litany above, there exists
no effective central body or office to devote the attention
necessary to protect the authority of the President. Also, it has
not been identified as a priority among administration appointees.
Therefore, although it affects individual agencies and programs,
there is no coordinated clearing house or method of response from
the administration.

RECOMMENDATIONS AND CONCLUSION

If this administration is to continue to govern effectively through
1992 and beyond, a coordinated effort will be needed to combat the
continued erosion of executive authority at the hands of the
Congress. We strongly recommend the following steps:

1) . The President designate an executive branch working group or
task force composed of various political appointees to monitor
and respond to continued erosion of executive branch
authority;

2). The President meet with the Republican Congressional leader-
ship to inform them of this situation and to enlist their
support and assistance in halting and reversing the trend;

3). The President communicate to all agency heads that this is
a significant problem and he wants their cooperation in
identifying and responding to existing and further en-
croachment efforts;

4) . The White House Office of Legislative Affairs communicate to
all relevant agency bureau and/or office heads that they are
to monitor instances of erosion, report to the working group
and take any necessary action, and;

5). Finally, all heads of agencies which are affected, or which
could be affected, by legislative encroachment be provided
boilerplate testimony against such encroachment every time
they appear before Congressional committees on the relevant
matter.

The executive branch's ability to govern has already been hampered
by the 1legislative encroachment on personnel and staffing
prerogatives. Absent any action by the administration to counter
this trend, executive authority will continue to be eroded culmi-
nating in political and administrative impotence.

We are available to meet with you to discuss the subject of this
memorandum at your earliest convenience, particularly in light of
the pending legislation which would elevate EPA to cabinet status.
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STATISTICS ON CONGRESSIONAL SUPPORT

The following information reflects Agency contacts with

Congress for 1989.
ontacts with ngr

Contacts with Members
DCI/DDCI Breakfast/Lunch
DCI/DDCI Testimony
Individual Members Briefed
Committee Briefings
Total

Staff Briefings
Grand Total

17
39
194
_44
294

653
947

Shown below are breakdowns of two of the above categories:

Individual Members Briefings by Committee
SSCI 28
HPSCI 46
SAC 5
HAC 7
Other 53
Individual _55
Total 194

The "Other" category includes briefings of 11 other

Committees.

Senate Foreign Relations, House Foreign Affairs,

Senate and House Armed Services Committees accounted for most

of these other briefings.

Staff Briefings by Committee

SSCI

HPSCI

SAC

HAC

Other

: Total

Publications Provided to Congress

Publications sent to Congress in 1989:
and we estimate that about 3550 separate
It appears that the number

documents,
unclassified documents were sent.

286
140
27
36
164
653

3671 classified

of documents provided to the Hill will be down somewhat this

year.

Constituent Mail:

1986 1987 1988
392 355 323
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1989
230
DECLASSIFIED
PER E.O. 12958
76 €y /(99
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STATISTICS ON CONGRESSIONAL SUPPORT

The following information reflects Agency contacts with
Congress for the period 1 January - 31 March 1990.

Contacts with Members

DCI/DDCI Breakfast/Lunch 2
DCI/DDCI Testimony 7
Individual Members Briefed 37
Committee Briefings 22
Total 68

Staff Briefings 233
Grand Total 301

Shown below are breakdowns of two of the above categories:

Individua mbers Briefin mmitte
SSCI 4
HPSCI 10
SAC 2
HAC 0
Other 5
Individual 16
Total 37
Staff Briefings by Committee
SSCI 86
HPSCI 66
SAC 5
HAC 10
Other 66
Total 233
Publi ion vi ngr

Publications sent to Congress in 1990: 766 classified
documents, and an estimated 926 unclassified documents.

Constituent Mail:

1990 to date: 97




