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MEMORANDTM OF AGREEMENT
BETWEEN THE ENVIRONMENTAL PROTECTION AGENCY
AND THE DEPARTMENT OF THE ARMY CONCERNING
THE DETERMINATION OF MITIGATION UNDER THE
CLEAN WATER ACT SECTION 404(b) (1) GUIDELINES

I. Purpose

The United States Envirommental Protection Agency (EPA) and the
United States Department of the Army (Army) hereby articulate the poliey and
procedures to be used in the determinarion of the type and level of
mitigation necessary to demonstrate compliance with the Clean Water Act (Cwa)
* Section 404(b) (1) Guidelines ("Guidelines"). This Memoragdim of Agreement
(MOA) expresses the explicit jntent of the Army and EPA to implement the
objective of the GWA to restore and maintain the chemical, physical, and
biological integrity of the Nation's waters, including wetlands. This MOA is
specifically limited to the Section 404 Regulatory Program and is written to
provide guidance for agemey field Persomnel ot the type and level of
mitigation which demonstrates compliance with requirements in the Guidelines,
The policies and procedures discussed herein are consistent with current
Section 404 regulatory practices and zre provided in response to questions
that have been raised zboutr how the Guidelines are implemented. The MOA does
not change the substantive Tequirements of the Guidelines. It is intended to
Provide guidance regarding the exercise of discretion under the Guidelines.

Although the Guidelines are clearly applicable to all discharges of
dredged or £ill material, including genmeral permits aund Corps of Engineer
(Corps) ecivil works projects, this MOA focuses on standard permits '
(33 CFR 325.5(b) (1))1, "This focus is intended solely to reflect the umique
procedural aspects associated with the review of standard permits, and does
not obviate the need for other regulated activities to comply fully with the
Guidelines. EPA and Army will seek to develop supplemental guidance for
other regulated activities consistent with the policies and principles
established in this document.

The MDA provides guidance to Corps and EPA persomnel for implementing,the
Guidelines and must be adhered to when considering mitigation requirements
for standard permit applications. The Corps will use this MOA when msking
its determination of compliance with the Guidelines with respect to
mitigation for standard permit applications,

lStandard permits are those individual permits which have been processed
through application of the Corps public interest review procedures (33 CFR
325) and EPA's Section 404(b)(1) Guidelines, ineluding public notice and
receipt of comments, Standard permits do not include letters of permission,
regional permits, nationwide permits, or programmatic permits.
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others through the Adminjstration's interagency task force and other avemues
to help achieve this national goal.

C. 1In evaluating standard Section 404 permit applications, as a
practical matter, information omr all facets of a project, including potential
mitigation, is typically gathered and reviewed at the same time. [The Corps
views avoidance as the most effective mitigation measure, followed by
minimization of impacts agd compensation for wetland losses. Permit
applications will be reviewed with avoidance as the primary goal; however,
comprehensive approaches with appropriate mitigation to improve overall
wetland values will be éncouraged even though they may mot avoid wetlands. ]
Ehc—Garps—exeePt-as—indieate&—be1uw7—£§eat-makss-a—determiﬂafienrehai
pctentiai—impabes~have—been-avuided~eu-the—maximumreueent—p!eeeieabieg
EEmaéaiag-uaavaééeb;e-imgae%s—wiéé-#heaybe-ai:igased-ta—:ha-extea&

satieéieé—where—ﬁhe—prepeseé-méeigaeéeauis—ia—aaee;éaace~wi;h‘sFaci£ie
pravisiaas—ei—&—GeEps-aﬁé-EBAFappEeveé-eemp#eheasiveup;aa-ehat-easu;ns
eempii&nee—wiEh—Ehe-eempesseeiea-yeqaisemeaes—eﬁ-aha-Soazien-404{b}44;
Gai&e&iaea—{exemp%es-aé-sueh—eempreheasivemplaas—may-iaelude-SPesial—A;ea
Hﬁnagemgnﬁ-?ieas;—A&v&nee~£deaﬁ£§éeaeien—afeas—{Seetiea-QQOVSG;,—aad-S:a:a
€oasEai-ZQne—Hhﬂagenazf—?ieas%vé-I%—may-beweppfegfiaée-%e-daviaee-ixenhthe
sequence [Avoidance of wetland may be inappropriate] when EPA and the Corps
agree the proposed discharge 1is necessary to avoid envirormental harm (e.g.,
to preotect a matural aquatic community from saltwater intrusion, chemical
contamination, or other deleterious Physical or chemical impacts, or EPA and
the Corps agree that the proposed discharge can reasonably be expected to
result in envirommental gain. E%ésﬁeaﬁifeaﬁeatal-gaiapﬁaat—he—sa;ely
ﬂﬁtfibueﬂble—es—ehe—pfefeeE-étse&£&-exe&uséve—eé-beaeéées—whieh—nay—aae;uc
ffemprepeseé~eem@EEEeﬁefy-Eiﬁigatéeﬁ.

In determining “appropriate and practicable” measures to offset
unavoidable impacts, such measures should be appropriate to the scope and
‘degree of those impacts and practicable in terms of availability, cost,
existing technology, and logistics in light of overall Project purposes. The
Cozrps will give full comsideration to the views of the resource agencies when
making this determination,

4By way of example, EPA and Army presently are diseussing with
representatives of the oil industry, the potential for a program of
accelerated rehabilitation of abandoned oil facilities on the North Slope to
sexve as a vehicle for satisfying necessary compensation requirements.
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1. Avoidance.” Section 230.10(a) allows permit issuance for only the
least envirommentally damaging practicable alternative.® The thrust of this
section on alternatives is avoidance of impacts. Section 230.10(a) (1)
requires that, to be permittable, an alternative must have the least adverse
impact on the aquatic ecosystem so long as the alternative does not have
other significant adverse envirommental consequence. In addition,

Section 230.10(a)(3) sets forth rebuttable presumptions that 1) alternatives
for nonwater dependent activities that do not involve special aquatic sites
are available and 2) altermatives that do not involve special aquatic sites
have less adverse impact on the aquatic environment, Gompensatory-mirigation
m&yv&eEJBe—useé-asv&ﬂneehe&-EG-re&nee-envérenmenta}—impac33~in-the—evaiuaticn
oé—Eher%e&se-eﬁvifeamtnfﬁiiy-&amagéng7praeeic&b&e-aiternaEives—fcr—the
purpeses-ef-requirementa-under-Sectton-230-10¢a) '

2, Minimization [and Compensation]. Section 230.10(d) states that
appropriate and practicable steps to minimize the adverse impacts will be
required through project modifications and permit conditions. Subpart H of
the Guidelines describes several (but not z2ll) means for minimizing impacts
of an aectivity.

Section 230.75(d) states that those means of minimization include
compensation for destroyed habitat. Appropriate and practicable compensatory
mitigation is required for umavoidable adverse impacts which remain after all
other appropriate and practicable minimization has been required.
Compensatory actions (e.g., restoration of existing degraded wetlands or
creation of man-made wetlands) should be undertaken, when practicable, in
areas adjacent or contiguous to the discharge site (on-site cempensatory
mitigation). If on-site compensatory mitigation is not practicable, off-site
compensatory mitigation should be undertaken im the same geographic area if
practicable (i.e., in close physical proximity and, to the extent possible,
the same watershed). 1In determining compensatory mitigation, the fumetional
values lost by the resources to be impacted must be considered. Generally,
in-kind compensatory mitigation is preferable to out-of-kind. [In some
circumstances] there is eswbinued uncertainty regarding the success of
wetland creation or other hzbitat development. Therefore, in determining the
nature and extent of habitat development of this type, careful comsideration
should be given to its likelihood of success. Because the likelihood of
success is greater and the impacts to potentially valuable uplands are
reduced, restoration should be the first option considered.

N Svoidance as used in the Section 404(b) (1) CGuidelines and this MOA does
not include compensatory mitigation.

Git is important to recognize that there are circumstances where the
impacts of the project are so significant that even if altermatives are not
available, the discharge may not be permitted regardliess of the compensatory
mitigation proposed (40 CFR 230.10(e)).

‘%pecial aquatic sites include sanctuaries and refuges, wetlands, mud
flats, vegetated shallows, coral reefs and riffle poel complexes,
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In the situation where the Corps is evaluating a projeet where a permit
issued by another agency requires compensatory mitigation, the Corps may
consider that mitigation as part of the overall application for purposes of
public notice, but avoidance and minimizatiorn shall still be sought.

Mirigation banking may be an acceptable form of compensatory mitigation
under specific criteria designed to ensure an enviromnmemtally successful
bank. Where a mitigation bank has been approved by EPA and the Corps for
purposes Of pruviding compensatory mitigation for-spectitr-ddenrified
prefects, use of that mitigation bank [for specific projects] -for-thesa

t | is comsidered as meeting the objectives of Section
I1.C.3[2] of this MOA, regardless of the practicability of other forms of
compensatory mitigation. Additional guidance om mitigation banking will be
provided. -Simpke purchase or "preservation” of existing wetlands resources
mey--in-onty--exceptionel-cireumssences be accepted as compensatory mitigation,
[especially where there is a realistic expertise that this will result in the
preservation of wetlands through prevention of drainage, creation of
protective buffer zones, and the 1ike.] EPA and Army will develop specific
guidance for preservation in the context of compemsatory mitigation at a
later date. .

I1I. Other Procedures

A. Potential applicants for major projects should be encouraged to
arrange preapplication meetings with the Corps and appropriate Federal,
Stare, or Indian tribal, and local authorities to determine requirements and
documentation required for proposed permit evaluations. As a result of such
meetings, the applicant often revises a proposal to avoid or minimize
adverse impacts for developing an understanding of the CGuidelines
requirements by which a future Section 404 permit decision will be made, in
addition to gaining an understanding of other State or tribal, or local
requirements,

B. 1In achieving the goals of the CWA, the Corps will strive to avoid and
minimize adverse impacts and, as part of that effort, where appropriate and
practicable, to offset unavoidsble zadverse impacts to existing aquatic
resources. Measures which can accomplish this can be identified only through
rTesource assessments tailored to the site performed by qualified
professionals because ecological characteristics of each aquatic site are
unique. Functional values should be assessed by applying aquatic site
assessment techniques generally recognized by experts in the field and/oxr the
best professional judgment of Federal and State agency representatives,
provided such assessments fully consider ecological functions included im the
Guidelines. The objective of mitigation for umavoidable impacts is to offset
envirommental losses. Additional for wetlauds, such mitigation should
provide, at 2 minimum, ome for one functional replacement (i.e.s no net loss
of values), with an adequate margio of safety to reflect the expected degree
of success associated with the mitigatiom plan, recognizing that this minimum
requirement may unot be appropriate and practicable and thus may not be

{
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relevant in all cases, as discussed in Section II.B of this MOA.8 1p the
absence of more definitive information on the functiong and values of

C. The Guidelines are the environmental standard for Section 404 permit
issuances under the CWA. Aspects of a Proposed project may be affected
through 2 determina;ion of requirements needed to comply with the Guidelines
to achieve these Ca envirommental goals. O Sy —steh-a8-NEPA—gnd
xhe-cox9349ublic-ia:a:as:-#aviaﬂa—eaaaee-be—ased—seragléiéyagadeGaédeiiaee
Tequirgments_ oy.to s s:i#y—lass-;éga;ausfcuédeliaes-é#aéaaiéeasT [Where
another Federal agency is the lead dgency under NEPA, the analysis of
alternatives required for NEPA envirommental doctments will Serve as the
evaluation of Practicable altermatives toder the Guidelipes. Through
participation as a cooperating agency, the Corps will take steps to assure
that informatien necessary for compliance with the Guidelines 45 addressed in
the NEPA documents and that the need for supplemental informatiop is
winimized. ] : R

D. Monitoring ig 2u important aspect of mitigation, especially in areas
of sciehtific uncertainty. Monitoring should pe directed toward determining
whether parmit conditions are compiled with and whether the purpose intended
to be served by the condition is actually achieved, Any time it is
determined that 4 Permittee is in noncompliance with mitigation requirements
of the permit, the Corps will take action iun accordance wirh 33 CFR Part 326,
Moritoring should noe be required for Purposes other than these, although
information for other uges may acerue from the monitoring requirements, For
Projects to be permittred involving mitigation with higher levels of _
scientifie uncertainty, such ag some forms of compensatory witigation, long-
term.monitoring, reporting and pPotential remedial actiop should be Tequired.
This ean be Tequired of the applicant through permit conditions,

E. Mitigation Tequirements shall pe conditions of standard Section 404
pexrmits. Army regulations authorize mitigarion Tequirements to pe added as
special conditions to an Army permit to satisfy legal Tequirements (e.g.,
conditionsg necessary to satisfy the,Guidelines) 33 cFr 325.4(a). This
ensures legal enforceability of the mitigarion conditiong and enhances the

8For example, there are certain areas where, due ro bydrological
conditions the technology for restoration or creatiog of wetlands may not be
available at preseat, or may otbherwise be impracticshie. Id addition,
avoidance, minimization, apd Compensatory mitigation may not be practicable
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level of compliance. Tf the mitigatiop plan necessary to ensure compliapce
with the Guidelineg is nor reasonably implementable or enforceable, the
bPermit shall be denied.

F. Nothing ip this document ig intended to diminish, modify or otherwise
affect the statutory or Yegulatory authorities of the ggencies involved,
Furthermore, formal policy guidance op Or interpretation of this document
shall be issuyegd Jointly., - '

G. This Moa shall take effect thirty (30) days after the date of the
last signature below, and will apply to those completed standsrd permitc
applications which are received on or after the effecrive dare. This MOA way
be modified ar revoked by agreemenr of botp parties, or revoked by either
Party alone upon six (6) months written motice.
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THE ADMINISTRATOR

MEMORANDUM

SUBJECT: EPA/Army Memofan f Agreement on Mitigation
FROM: William K. Reill

TO: The Honorable John Sununu
White House Chief of Staff

I have prepared for your information an overview and general background of the
Memorandum of Agreement (MOA) Concerning the Determination of Mitigation
Under the Clean Water Act Section 404(b)(1) Guidelines that the Environmental
Protection Agency and the Army signed on November 15, 1989.

This memorandum also sets out the process by which we developed the MOA,
our understanding of major concerns regarding the MOA, and our recommendations.

Background

- Section 404 of the Clean Water Act regulates discharges of dredged and fill material
into all waters of the United States, including wetlands. The Army Corps of Engineers
issues permits authorizing the placement of such material in wetlands and other waters.
EPA issues the Section 404(b)(1) Guidelines, which establish the substantive
environmental criteria applied in the evaluation of the potential impacts of proposed
projects. The Act also gives EPA the responsibility to ensure that permits are not
issued which would result in "unacceptable adverse impacts" to fish and wildlife and
other resources values.

- EPA promulgated the Section 404(b)(1) Guidelines in 1980 after notice and public
comment. Among other things, the Guidelines provide that no discharge shall be
permitted:
-- if there is a practicable alternative to the proposed discharge that would have
less adverse impact on the aquatic ecosystem, so long as the alternative does not
have other significant adverse environmental consequences (40 CFR 230.10(a));



<

-- unless the discharge complies with several other environmental laws, such as

applicable water quality standards and the Endangered Species Act (40 CFR
230.10(b)); : L '

-- if the discharge will cause or contribute to significant degradation of the waters
of the United States (40 CFR 230.10(c));

-- unless appropriate and practicable steps have been taken that will minimize
potential adverse impacts of the discharge on the aquatic ecosystem, including
compensatory mitigation (40 CFR 230.10(d)).

- EPA’s ten Regions and the Corps’ 37 Districts sometimes applied the Guidelines in
differing fashions which generated confusion, uncertainty, and disagreements between
EPA and the Corps, as well as with other parties. For example, an applicant relying on
experience with the program in one part of the country, where compensatory mitigation
of 1:1 has been required, could find, well into project planning in another area, that a

" different Region or Corps District expected a greater ratio for a particular type of

wetland. As a result, some applicants were unclear as to what procedures should be
followed to ensure compliance with the Guidelines. The public has repeatedly called
for clarification of Guidelines requirements to aid them in their interpretation of
mitigation and other requirements.

- Recognizing the need to clarify mitigation procedures, EPA and Army began
independently, over five years ago, to develop separate mitigation policies. The
agencies began to negotiate a joint MOA over four years ago.

The MOA

- An EPA/Army MOA on Mitigation was signed on November 15, 1989, and was
originally to go into effect on December 15, 1989. The signed MOA sets forth the
EPA’s and Corps’ interpretation of the mitigation requirements contained in the Section
404(b)(1) Guidelines. The MOA does not alter any regulatory requirements. The
MOA applies only to application of the Section 404(b)(1) Guidelines to standard
(individual) Section 404 permit applications, and not to general permits. There are 26
general permits which apply nationwide, and many more general permits which apply
on a Statewide or Regional basis, which authorize many thousands of smaller discharges
each year. For example, Nationwide general permit #26 authorizes certain discharges
into non-tidal wetlands located above the headwaters and isolated wetlands; in the State
of Alaska, there are currently 16 State and Regional general permits.

- The MOA clarifies that mitigation under the Guidelines occurs in a clear sequence of
avoidance of adverse impacts through: (1) the evaluation of practicable alternatives; (2)
minimization (e.g., project modification to reduce impacts); and (3) compensation of
unavoidable impacts through restoration or creation. This is consistent with the
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sequence in the Section 404(b)(1) Guidelines; that is, Section 230.10(a) requires
avoidance of impacts to the maximum extent practicable, while Section 230.10(d)
requires minimization of unavoidable impacts and compensatory mitigation for all
remaining impacts. ‘' The MOA provides for flexibility in the application of the
mitigation sequence in certain defined circumstances. For example, the mitigation
sequence can be satisfied by Federal/State development of a comprehensive plan, such
as an Advance Identification under the Section 404(b)(1) Guidelines or a Special Area
Management Plan, where EPA and the Corps agree that the plan incorporates the
mitigation requirements of the Guidelines.

- Overall, the MOA provides significant flexibility. The alternatives analysis only
requires the consideration of practicable alternatives to a proposed project, a factor
which includes cost and feasibility. The steps of minimization and compensation only
require actions which are both practicable (as described above) and appropriate to the
impacts of the activity. The MOA clarifies that compensatory mitigation which is not
feasible, not practicable, or would accomplish only inconsequential reductions in impacts
is not required under the Guidelines.

- The MOA is not, and is not intended in itself, to achieve a national no net loss of
wetlands goal. In clarifying the Guidelines, the MOA provides that the no net loss of
wetlands goal should be considered on a permit by permit basis. However, the MOA
clearly states that the level of compensatory mitigation determined to be appropriate
and practicable (as required by the Guidelines) for each individual decision may not
always fully meet the goal.

- We expect the MOA to:
-- eliminate current inconsistencies in the implementation of the Guidelines that
have resulted in varying interpretations by EPA Regional Offices and Corps
Districts regarding the level of necessary mitigation.

- increase the effectiveness of the Section 404 regulatory program by reducing
delays and uncertainty, and to improve our ability to protect wetlands.

-- be responsive to questions and concerns raised by interested groups affected
by the Section 404 program about the Guidelines’ mitigation requirements.

Major Concerns Raised Regarding the MOA

- Rulemaking. The charge has been raised that the MOA will change the current
requirements of the Section 404 program, and therefore can be put into effect only
after the rulemaking provisions of the APA have been followed. This is the primary
basis for the litigation in Alaska (5 suits have been filed). The MOA is merely
guidance to EPA and Army field staff representing Headquarters® interpretation of the
existing regulations. Issuance of such guidance is a routine practice in the Section 404



program, as it is with Federal programs in general. The MOA is consistent with the
Guidelines and past regulatory practices. EPA and Army were advised by legal counsel
that the MOA is an interpretive rule and that it is not subject to APA rulemaking
requirements. DOJ has indicated that they can defend the agencies’ position on this
issue. '

- Sequencing. The concern has been raised that the sequence set forth in the MOA is
new, is too rigid, and will prevent needed development. However, it is important to
note that EPA’s position has long been that the Guidelines require this sequence, and
in fact this sequence is normally followed by both agencies. There is flexibility built
into application of the sequence in particular, and into the MOA in general, as
described above.

- Compensation. The MOA includes a goal of no net loss of wetlands, and includes a
provision for replacement of lost functional values, allowing the use of acreage as a
surrogate for values. This is consistent with current practice in most cases, and
implements the Guidelines requirement that all appropriate and practicable steps to
compensate for unavoidable losses be taken. The goal of no net loss within the Section
404 program in no way alters the need to address implementation of this goal on a
nationwide scale, across all programs and activities.

- Flexibility to Address Special Circumstances (e.g., Alaska). The concern has been
raised that Alaska, and other areas, have special circumstances which affect the ability
of permit applicants to avoid or compensate as anticipated by the MOA. The MOA
was developed with the recognition that there are many different situations which must
be considered in the field, and that discretion must be used on a case by case basis.
The MOA sets forth the approach to be followed, but the actual determinations of
what alternatives are "practicable" and what minimization and compensation are
"appropriate and practicable " will continue to be made in the field, after consideration
of all relevant factors.

- Relationship to Other Processes. The MOA states that other review processes, such
as NEPA and the Corps’ Public Interest Review, cannot be used to nullify the
requirements of the Section 404(b)(1) Guidelines, or to justify less rigorous Guidelines
evaluations. This is already codified in the Corps’ Consolidated Permit Regulations,
which govern the Section 404 program. Of course, information developed through
other processes which is relevant to the determinations required by the Guidelines often
is -- and, under the MOA, will continue to be -- used in the Guidelines evaluations.

Process To Date

- The MOA was developed over the course of many years, during which we spoke with
and heard from many interested parties, including other Federal agencies, about our
respective positions regarding mitigation under the Section 404(b)(1) Guidelines.



- Since the MOA was signed on November 15, the effective date has been delayed
“twice, once from December 15 to January 16, and again to January 31. In this time
period we have met with and spoken to representatives of: the Alaska Congressional
delegation; other Senators, Congressmen, and Congressional Committees; Federal
Agencies, including DOE, DOT, and DOIJ; and a number of interest groups (both
representing industry and the environment).

- We have also received numerous written comments, many requesting us to put the
MOA into effect as soon as possible while many others asked that we initiate
rulemaking prior to the effective date of the MOA.

- Many of the comments we received reflected confusion about or dissatisfaction with
the Section 404 program itself, rather than the MOA. For example, there was concern
about the impact of the MOA on small discharges. The MOA would not affect how
those are currently regulated; where they would now be covered by general permits, for
example, that will continue unchanged.

- As a result of comments from the Department of Justice, and after consideration of
the many other comments we have received, EPA and Army developed revisions to the
MOA in an effort to be responsive to some of the concerns raised, partlcularly by DOJ,
without undermining the Guidelines or the Section 404 program.

Preferred Course of Action

- We believe that there are many advantages to proceeding with the signed MOA.
These include:

-- Improving our ability to ensure that decisions regarding mitigation in the
Section 404 program will be made in a consistent manner throughout the nation.

-- Providing "up front" information to guide applicants on what the permit
process will expect in terms of mitigation requirements under the Guidelines.

-- Helping the Government to avoid questions of fairness and equity that have
sometimes been raised where permittees believe that mitigation requirements
have not been consistent across the country.

-- Reducing conflicts within the regulatory process that will improve the
effectiveness of the permit program, reduce permit processing delays, and
provide better service to the public.

-- Eliciting positive public reaction for the Administration’s environmental goals.



EPA and Aﬁny clearly prefer this course of action. Impiementation of this course of
action requires only that the MOA be allowed to go into effect on January 31, as has
already been published in the Federal Register.

- However, in an effort to be responsive to the many concerns that have been raised by
the public and various governmental officials, EPA and Army have developed some

* potential modifications to the MOA that are intended to clarify that the MOA does not

change the existing regulatory requiréements; that eliminate unintended and unnecessary
confusion; and that clarify that this is merely guidance, in accordance with suggestions
from the Department of Justice.

Although we prefer to issue the original signed MOA, this modified course of action
can provide most of the same benefits with relatively few disadvantages.
Implementation of this course of action requires that EPA and Army finalize
negotiation on modifications, sign a new MOA, and publish appropriate notice in the
Federal Register.

- If we do not follow one of the two courses of action described above and issue and
implement an MOA on January 31, 1990, we can expect that:

-- EPA and Army will continue business as usual in implementation of the
Section 404(b)(1) Guidelines. Despite consistency with the provisions of the
MOA in many parts of the country, confusion and disagreements and resultant
delays and "poor government" will continue where this is not the case.

-~ This will allow opponents of the MOA to press their case for variations from
the established mitigation process resulting in conflicts, delays, and increased
litigation. ' :

-- The environmental community will likely decry rescission of the MOA as a
major reversal in the Administration’s pledge to protect the environment in
general and to implement a goal of no net loss of wetlands.

EPA and Army recommend strongly against this course of action. Implementation of
this course of action would require publication of a Federal Register notice rescinding
the signed MOA.

cc:  The Honorable Robert Pagé
The Honorable Michael Deland
Nancy Maloley
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EPA will use this MOA in developing its positions on compliance with the
Guidelimes for proposed discharges and will reflect this MOA when commenting
on standard permit applications.

II. Policy

A. The Council on Envirommental Quality (CEQ) has defined mitigation in
its regulations at 40 CFR 1508.20 te include: avoiding impacts, minimizing
impacts, rectifying impacts, reducing impacts over time, and compensating for

- impacts. The Guidelines establish environmental eriteria which must be met
for activities to be permitted under Section 4045 The types of mitigation
enumerated by CEQ are compatible with the requirements of the Cuidelines;
however, as a practical matter, they cap be combined to form three general
types: avoidance, wminimization and compensatory mitigation. The remainder
of this MOA will speak in terms of these more general types of mitigation.

B. The Clean Water Act and the Guidelines set forth a goal of restoring
and maintaining existing agquatic resources. The Corps will strive to avoid
and miminize adverse impacts and, as part of that effort, where appropriate
and practicable, to offset unavoidable adverse impacts tg existing aquatic
resources, and for wetlands, will strive to achieve a goal of no overall net
loss of values and funetions. 1In focusing the goal of no overall met loss to
wetlands only, EPA and Army have explicitly recognized the special
significance of the nation's wetlands resources. This special Tecognition of
wetlands resources does not in any manner diminish the value of other waters
of the United States, which are often of high value. A1l waters of the
United States, such as Streams, rivers, lakes, etc., will be accorded the
full measure of protection upder the Guidelines, including the requirements
for appropriate and practicable mitigation. The determinarion of what level
of mitigation constitutes “appropriate" mitigation is based solely on the
values and functions of the aquatic resource that will he impacted.
"Practicable" is defined at Section 230.3(g) of the Guidelines.> However,
the level of mitigation determined to be appropriate and practicable under
Seetion 230.10(d) may lead te individual permit decisions which do not fully
meet this goal because the mitigation measures necessary to meet this goal
are not feasible, not practicable, [have significant adverse Iimpacts on other
areas of envirommental concern] or would acecomplish only inconsequential
reductions in impacts, Consequently, it is Tecognized that no met loss of
wetlands functions and values may unot be achieved in each ard-avesry permit
action. However, it remains a goal of the Section 404 regulatory program to
contribute to the national goal of no overall net loss of the nation's
remaining wetlands base. FEPA and Army are committed to working with

2(excep!: where Section 404(b) (2) applies).

3section 230.3(g) of the Guidelines Teads as follows: "The term
PTacticable means available and capable of being done after taking into
consideration cost, existing technology, and logistics in light of overall
project purposes."™ (Emphasis supplied)
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Mr. William Resily

Administrator

¥, 8, Environnental Protection Agency
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Washington, D. C. 30460

toer Bills
1 anjoyed eur resent conversation raquf&iny the E.2,A. and Arny

Memorandum of Agreement for wetlands nitigation undexr the Clean
Watar Act, -

LY .;'.. -

As {ou recall, during our deliberations on mitlgetion proceduraes
¢l the National Wetlands Forum thers Was & aontinuous call for
streanlining federal permitting precedures. After reviawing the
, Muh, it i3 my opinion {t will inereuse the effectivenass of the
. . VWetlands Regulatory Program by redusing delays and uncertainty.,
: ., .. % should improve ouxr aBility te protect wetlands by eliminating
turrent inconsistencies in ¢he implementation of the programs
Joliitly edministersd by the Corps and the E.P.A. . :

An we discussed, in South Carolina, the Goveraer’s Freshwater
Wotlands Forum hae oompleted ite report and endersed the "no
nvarall net loas” policy for the $tats. The Forum wutilized much
of the National Wetlande Forum’s concepts in developing a
cumprehensive state wetlands pregram. Y have enclosed & copy of
tle report for your informetion and hepe it will cerve &s o
national model for other states to follew.

I look fopward te our oontinued work within the Administratien in
protecting our valuable natural resourcas and environment.

With best personal regards, I sm
Beu‘lly, N ‘

Governoy
CACIdr/9dn
sholosures
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the Honorable George Bush
Prenidont

the White House
Vaalilngeon, D. ¢, 20500

pear Mr. President:

Lakt. year I orsated the Governos's Freshwatey wetlands Forum and
uh-rqzd it with adopting a comprehansive wetlands policy £or the
ptato o2 3South Carolina. 'The Torum was & jogical and necessary
followsup to my partioiﬁntian on the Natienal Wetlands Policy
Yorum whfuh 1 Coechalred.

The Forum has completed its report and endorsed the “no overall
net joss" policy £gr South Carolina. The ferum uellized much of
the Natienal Wetlands Forum's concepts in developing a
comprehansive state watlands program, 1I've enclosed a copy of
the report for your information and hope it will sezve as &
nalional model for other states to follow,

'1 fook forward te working with you and othet membexs Of your
hdmggist:ation in p:etcgt&ng our valuable and natural resourocss
and shvironment.

With boat petsonal regards, I am

sinoezely,

garzoll A, Campbell, Jt.
Govarior

CACi 42/ i
sholosure
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THE WHITE HOUSE
WASHINGTON

January 30, 1990

MEMORANDUM FOR ANDY CARD
ROGER PORTER
DAVID BATES

FROM: NANCY A. MALOLEYJ“Gf1y]

SUBJECT: Wetlands MOA

The attached paper describes the main issue of contention with
the MOA -- sequencing. I understand that Administrator Reilly is
coming in at 1:00 p.m. to meet with Governor Sununu. At this
juncture, DOT disagrees with the compromise struck on the 10th of
January. At this point, the original MOA is scheduled to take
effect on January 31. We need to reach an agreement on which
approach to adopt. The different version of the MOA are
described in the attached with options.

Senator Stevens is reviewing preamble language from EPA. My
understanding in conversation with staffs of the Alaska
delegation is that in any event their are expecting language
agreed to with them on January 11 to be retained, in addition to

the preamble. d/th W //157 0L )
Ag:achment ﬁ/@ C‘vﬂ/f/ﬁ; j g/U‘ a e /W‘fuczl 'fZ[/W Cargd._
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(Brackets] are proposed revisions
Crossouts are proposed deletions

MEMORANDUM OF AGREEMENT
BETWEEN THE ENVIRONMENTAL PROTECTION AGENCY
AND THE DEPARTMENT OF THE ARMY CONCERNING
THE DETERMINATION OF MITIGATION UNDER THE
CLEAN WATER ACT SECTION 404(b)(1) GUIDELINES

Tha United States Environmental Frotection Agency (EPA) and the
United States Department of the Army (Army) hereby articulate the policy and
procedures to be used in the determination of the type and level of
mitigation necessary to demonstrate compliance with the Clean Water Act (CWA)
.- Section 404(b) (1) Guidelines ("Guidelines"). This Memorandum of Agreement
(MOA) expresses the explicit intent of the Army and EPA to implement the
objective of the CWA to restore and maintain the chemical, physical, and
biological integrity of the Nation's waters, including wetlands. This MOA is
specifically limited to the Section 404 Regulatory Program and is written to
provide guidance for agency field personnel on the type and level of
mitigation which demonstrates compliance with requirements in the Guidelines.
The policies and procedures discussed herein are consistent with current
Section 404 regulatory practices and are provided in response to questions
that have been raised about how the Guidelines are implemented. The MOA does
not change the substantive requirements of the Guidelines. It 18 intended to
provide guidance regarding the exercise of discretion under the Guidelines.

Although the Guidelines are clearly applicable to all discharges of
dredged or £ill material, including general permits and Corps of Engineers
(Coxps) civil works projects, this MOA focuses on standard permits
(33 CFR 325.5(b)(1))1. This focus is intended solely to reflect the unique
procedural aspects associated with the review of standard permits, and does
not obviate the need for other regulated activities to comply fully with the
Cuidelines. EPA and Army will seek to develop supplemental guidance for
other regulated activities consistent with the policies and principles
established in this document.

The MOA provides guidance to Corps and EPA personnal for implementing the
Guidelines and must be adhered to when considering mitigation requirements
for standard permit applications. The Corps will use this MOA when making
{ts determination of compliance with the Guidelines with respect to
mitigation for standard permit applications.

lStandard permits are those individual permits which have been processed
through application of the Corps public interest review procedures (33 CFR
325) and EPA's Section 404(b)(1l) Guidelines, including public notice and
receipt of couments. Standard permits do not include letters of permission,
regional permits, nationwide permits, or programmatic permits.
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EPA will use this MOA in daveloping its positions on compliance with the
Guidelines for proposed discharges and will reflect this MOA when commenting
on standard permit applicatioms.

II. Policy

A. The Council on Environmental Quality (CEQ) has defined mitigation in
its regulations at 40 CFR 1508.20 to include: avoiding impacts, minimizing
impacts, rectifying impacts, reducing impacts over time, and compensating for
impacts. The Guidelines establish environmantal friteria\which muat be met
for activities to be permitted under Section 404.° The types of mitigation
enumerated by CEQ are compatible with the requirements of the Guidelines;
however, as & practical matter, they can be combined to form three general
types: avoidance, minimization and compensatory mitigation. The remainder
of this MOA will speak in terms of these more general types of mitigation.

B. The Clean Water Act and the Guidelines set forth a goal of restoring
and maintaining existing aquatic resources., The Corps will strive to avoid
and miminiza adverse impacts and, as part of that effort, where appropriate
and practicable, to offset unavoidable adverse impacts to existing aquatic
resocurces, and for .wetlands, will strive to .achieve a goal of no overall net
loss of values -and funmetions. In focusing the goal of no overall net loss to
wetlands only, EPA and Army have explicitly racognized the special :
significance of the nation's wetlands resources. This special recognition of
watlands resources does not in any manner diminish the value of other watars
of the United States, which are often of high value. All waters.of the
United States, such as streams, rivers, lakes, etc., will be accorded the
full measure of protection under the Guidelines, including the requirements
for appropriate and practicable mitigation. The determination of what level
of mitigation constitutes "appropriate" mitigation is based solely on the
values and functions of the aquatic resource that will be impacged.
"practicable" is defined at Section 230.3(g) of tha Guidelines.” However,
the level of mitigation determined to be appropriate and practicable under
Section 230.10(d) may lead to individual permit decisions which do not fully
meet this goal because the mitigation measures necessary to meet this goal
are not feasible, not practicable, [have significant advarse impacts on other
areas of environmental concern] or would accomplish only Inconsequential
reductions in impacts. .Consequently, it is recognized that no net loss of
wetlands functions and values may not be achieved in each and-evesy permit
action. However, it remains a goal of the Section 404 regulatory program to
contribute to the national goal of no overall net loss of the nation's
remaining wetlands base. EPA and Army are committed to working with

2(axcept where Section 404(b)(2) applies).

3section 230.3(g) of the Guidelines reads as follows: "The term
practicable means available and capable of being done after taking into
consideration cost, existing technology, and logistics in light of overall
project purposes." (Ewphasis supplied)
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others through the Administration's interagoﬁcy task force and other avenues
to help achieve this national goal.

C. 1In evaluating standard Section 404 permit applications, as a
practical matter, information on all facets of a project, including potential
mitigation, is typically gathered and reviewed at the same time. [The Corps
views avoidance as the most effective mitigation measure, followed by
minimization of impacts and compensation for wetland losses, Permit
applications will be reviewed with avoidance as the primary goal; however,
comprehensive approaches with appropriate mitigation to improve overall
wetland values will be encouraged even though they may not avoid wetlands.)
The—earpswexeepe-:s~indieacad—beievv-féese-mnkec-a-&eieenéantiel-ehae
pateﬁeia%—impsce=-héie—been-avuided-eo-ehe-maximun-exeeue-preeeétabief
rgnainiag-uaeveidable-inpaats-vill-Ghaa—bo-nic:ga:ad-to-th.—ox:aat
ayprep:ia&e-ené-psae&igablé-by—soqai:iag-aiaps-so-niatnize-tnpaa:a-and,
iine;&yy-eempensete-ier-aqua&ie—reeeusee-va&uaev-xhta-soquenca-ta—aoasidecad
sae&aééeé—whe:e-ehe—peepeacd-nieigeetaaéle-&a-iaeo:danca-waah—cpocti&a
pzevis&eaa-ei-e-Gerps-and—EPA-app:eved-eeapvehaaa&vc-plaa—:ha:-oacusaa
eeuplianee—w&eh-ehe—eenpansa&iea-sequi:enoncs-of—;ha—Seatioa-bO&{b}4$)
Guideiénes-fexaupiea-ei-eueh-eonp!eheaeiwa-p1aac—|ny-iaeludo—8;oc&al-d:aa
Managcnene-?iansr-ﬁdvaaee—ideneiéieaeien—ee«ae-{ﬁaasion—zaov80},—5;4-8:3:0
eoaeeai—aeae-Meaageuent—?iane)vﬁ-ie~may-be—eppreg;ia:e-{o-dev&ace-isonptha
sequenee [Avoidance of wetland may be inappropriate] when EPA and the Corps
agree the proposed discharge is necessary to avoid environmental harm (e.g.,
to protect a natural aquatic community from saltwater intrusion, chemical
contamination, or other deleterious physical or chemical impacts, or EPA and
the Corps agree that the proposed discharge can reasonably be expected to
result in environmental gain. This-envizonmansal-gain-muss-be-colely
etfribueebie-ee-ekc-projeei—iecaiﬁ,-exelueive—ei-baacii&a-wh&ah-nay-aac:ua
£vem-propesed-cempencacory-mitigation.

In determining “appropriate and practicable' measures to offset
unavoidable impacts, such measures should be appropriate to the scope and
degree of those impacts and practicable in terms of availability, cost,
existing techmology, and logistics in light of overall project purposes. The
Corps will give full consideration to the vievs of the resource agencies when

making this determination.

6By way of example, EPA and Army presently are discussing with
representatives of the oil industry, the potential for a program of
accelerated rehabilitation of abandoned oil facilities on the North Slope to
serve as a vehicle for satisfying necessary compensation requirements.
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1. Avoidance.s Section 230.10(a) wllows pemmit-«isguance for only the
least environmentally damaging practicable alternative. The thrust of this
section on alternatives is avoidance of impacts. Section 230.10(a)(1)
requires that, to be permittable, an alternative must have the least adverse
impact on the aquatic ecosystem so long as the alternative does not have
other significant adverse environmental consequence. In addition,

Section 230.10(a)(3) sats forth rebuttable presumptions that 1) alternatives
for nonwater dependent activities that do not involve special aquatic sites
are available and 2) alternatives that do not involve specisl aquatic sites
have less adverse impact on the aquatic environment. Cempensatory-mttigatton
Bay-Rot-be-used-as-a-nethod-to-reducevenviromentat-tmpacre—in-the-evatuarton
eé-Ehe—ieao&-envirouucuEBkir—d:nagiu:-praet&e&b&e~a}bernaefves—for-ehe
prEpases-—of —requirementa-under-Sectton-236-10(a)r

2. Minimization [and Compensation). Section 230.10(d) states that
appropriate and practicable steps to minimize the adverse impacts will be
required through project modifications and permit conditions. Subpart B of
the Guidelines describes several (but not all) meens for minimizing impacts

of an activity.

Section 230.75(d) states that those means of minimjzation include
compensation for destroyed habitat. Appropriate and practicable compensatory
mitigation is required for unavoidable adverse impacts which remain after all
.other appropriate and practicable minimizationm has been required.
Compensatory actions (e.g., restoration of existing degraded wetlands or
creation of man~made wetlands) should be undartaken, when practicable, in
areas adjacent or contiguous to the discharge site (on=-site compensatory
mitigation). If on-site compensatory mitigation is not practicable, off-site
compensatory mitigation should be undertaken in the same geographic area if
practicable (i.e., in close physical proximity and, to the extent possible,
the same watershed). In determining compensatory mitigation, the functional
values lost by the resources to be impacted must be considered. Generally,
in-kind compensatory mitigation is preferable to out-of-kind., [In some
circumstances] there is cowdiwaed uncertainty regarding the success of
wetland creation or other habitat development. Therefore, in determining the
pature and extent of habitat development of this type, careful consideration
should be given to its likelihood of success. Because the likelihood of
success is greater and the impacts to potentially valuable uplands are
reduced, restoration should be the first option considered.

SAvoidance as used in the Section 404(b)(1l) Guidelines and this MOA does
not include compensatory mitigation.

61t is important to recognize that there are circumstances where the
impacts of the project are so significant that even if alternatives are not
avallable, the discharge may not be permitted regardless of the compensatory
mitigation proposed (40 CFR 230.10(c¢)).

%pecial aquatic sites include sanctuaries and refuges, wetlands, mud
flats, vegetated shallows, coral reefs and riffle pool complexes.
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In the situation where the Corps is evaluating .a project where a permit
issued by another agency requires compensatory mitigation, the Corps may
consider that mitigation as part of the overall application for purposes of
public notice, but avoidance and minimization shall still be sought.

Mitigation banking may be an acceptable form of compensatory mitigation
under specific criteria designed to ensure an environmentally successful
bank, Where a mitigation bank has been approved by EPA and the Corps for
purposeg of providing compensatory mitigation for specvific -itentified
profects, use of that mitigation bank [for specific projects] -for-those
partioutar is considered as meeting the objectives of Section
11.C.3[2] of this MOA, regardless of the practicability of other forms of
compensatory mitigation. Additional guidance on mitigation banking will be
provided. +Simple purchase or "preservation" of existing wetlands rescurces
may 4 -only--exceptional-circumatances be accepted as compensatory mitigation,
[especially where there is a realistic expertise that this will result in the
preservation of wetlands through prevention of drainage, creation of
protective buffer zones, and the like.] EPA and Army will develop specific
guidance for preservation in the context of compensatory mitigation at a
lataer date.

III. Other Procedures

A. Potential applicants for major projects should be encouraged to
arrange preapplication meetings with the Corps and appropriate Federal,
State, or Indian tribal, and local authorities to determine requirements and
documentation required for proposed permit evaluations. As a result of such
meetings, the applicant often revises a proposal to aveid or minimize
adverse impacts for developing an understanding of the Guidelines
rvequirements by which a furure Saction 404 permit decision will be made, in
addition to gaining an understanding of other State or tribal, or local

requiremants.

B, In achieving the goals of the CWA, the Corps will astrive to avoid and
minimize adverse impacts and, as part of that effort, where appropriate and
practicable, to offset unavoidable adverse impacts to existing aquatic
resources. Measures which can accomplish this can be identified only through
resource assessments tailored to the site performed by qualified
professionals because ecological characteristics of each aquatic site are
unique. Functional values should be assessed by applying aquatic site
assessment techniques generally recognized by experts in the field and/or the
best professional judgment of Federal and State agency representatives,
provided such assessments fully consider ecological functions included in the
Cuidelines. The objective of mitigation for unavoidable impacts is to offset
environmental losses. Additional for wetlands, such mitigation should
provide, at a minimum, one for one functional replacement (i.e., no net loss
of values), with an adequate margin of safety to reflect the expected degree
of success associated with the mitigation plan, recognizing that this minimum
requirement may not be appropriate and practicable and thus may not be
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relevant in all caces, as discussed in Section II.B of this MOA.8 In the
absence of more definitive information on the functions and values of
specific wetlands sites, a minimum of 1 to 1 acreage replacement may be used
as a reasonable surrogate for no net loss of functions and values. However,
this ratio may be greater where the functional values of the area being
impacted are demonstrably high and the replacement wetlands are of lower
functional value or the likelihood of success of the mitigation project is
low. Conversely, the ratio may be less than 1 to | for areas where the
functional values associated with the area being impatted are demonstrably
low and the likelihood of success associated with the mitigation proposal is

high.

C. The Guidelines are the environmental standard for Section 404 permit
issuances under the CWA, Aspects of a proposed project may be affected
through a determination of requirements needed to comply with the Guidelines
to achieve these CWA environmental goals., Other-reviewaj-aueh-as-NEPA-and
the-Lorps-public-intezesi-veview,—Sannoi-be-used-so~nullify—and-Cuidelines
Taquiranents-or-s0-Justify~loca-srigerous-Cuidelinas-evaluatdonsr [Where
another Federal agency is the lead agency under NEPA, the analysis of
alternatives required for NEPA environmental documents will sezwe—ss{the
evaluation of practicable altermatives under the Guidelines. Through
participation as a cooperating agency, the Corps will take steps to assure
that information necessary for compliance with the Guidelines is addressed i
the NEPA documents and that the need for supplemental information is
minimized.]

D. Monitoring ie an important aspect of mitigation, especially in areas

- of scientific uncertainty. Monitoring should be directed toward determining ? (%

whether permit conditions are compiled with and whether the purpose intended

to be served by the condition is actually achieved. Any time it is

determined that a permittee is in noncompliance with mitigation requirements

of the permit, the Corps will take action in accordance with 33 CFR Part 326.

Monitoring should not be required for purposes other than these, although

information for other uses may accrue from the monitoring requirements. For

projects to be permitted involving mitigation with higher levels of

scientific uncertainty, such as some forms of compensatory mitigation, long=

term monitoring, reporting and potential remedial action should be required.

This can be required of the applicant through permit conditions,

E. Mitigation reguirements shall be conditions of standard Section 404
permits. Army regulations authorize mitigation requirements to be added as
special conditions to an Army permit to satisfy legal requirements (e.g.,
conditions necessary to satisfy the Guidelines) 33 CFR 325.4(a). This
ensures legal enforceability of the mitigation conditions and enhances the

8For example, there are certain areas where, due to hydrological
conditions the technology for restoration or creatlion of wetlands may not be
available at present, or may otherwise be impracticable., In addition,
avoidance, minimization, and compensatory mitigation may not be practicable
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level of compliance. If the mitigation plan.necessary.to ensure compliance
with the Cuidelines is not reasonably implementable or enforceable, the
permit shall be denied.

F. Nothing in this document is intended to diminish, modify or otherwise
affect the statutory or regulatory authorities of the agenciles involved,
Furthermore, formal policy guidance on or interpretation of this document
shall be issued jointly. '

G. This MOA shall take effact thirty (30) days after the date of the
last signature below, and will apply to those completed standard permit
applications which are received on or after the effective date. This MOA may
be modified or revoked by agreement of both parties, or revoked by either

et B e

party alone upon six (6) months writteu notise.
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Here is the attachment that was not included in the Wetlands
memo we sent earlier. : ‘



Withdrawal/Redaction Sheet
(George Bush Library)

Document No.
and Type

Subject/Title of Document

Restriction

03. Paper

Issue: Should the MOA between the EPA and the Corps of .d. P;é/
Engineers on Wetlands Permitting be Implemented (4 pp.) :

Collection:

Bush Presidential Records
Chief of Staff, White House Office of
Sununu, John, Files

Record Group:
Office:

Series:
Subseries: Issues Files
WHORM Cat.:

File Location: Wetlands (1990) [2]

Open on Expiration of PRA
{(Bocument Foliows)

By 42 (NLGB) on 5/12 /65

Date Closed: 12/13/2004

OA/ID Number: 29174-005

FOIA/SYS Case #:
Re-review Case #:
P-2/P-5 Review Case #:

1998-0004-F[1] -
2005-0426-S

Appeal Case #:
Appeal Disposition:
Disposition Date:

AR Case #:
AR Disposition:
AR Disposition Date:

MR Case #:
MR Disposition:

MR Dispositipn Date:

Presidential Records Act - [44 U.S.C. 2204(a)]

P-1 National Security Classified Information [(a)(1) of the PRA]

P-2 Relating to the appointment to Federal office [(a)(2) of the PRA]

P-3 Release would violate a Federal statute [(a)(3) of the PRA]

P-4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA]

P-5 Release would disclose confidential advice between the President
and his advisors, or between such-advisors [a)(5) of the PRA]

P-6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed of
gift.

RESTRICTION CODES

Freedom of Information Act - [5 U.S.C. 552(b)]

(b)(1) National security classified information [(b)(1) of the FOIA]
(b)(2) Release would disclose internal personnel rules and practices of an
agency [(b)(2) of the FOIA]

(b)(3) Release would violate a Federal statute [(b)(3) of the FOIA]

(b)(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

(b)(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA] ’
(b)(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA] '

(b)(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA]

(b)(9) Release would disclose geological or geophysical information

LPRM. Removed..as a personal record misfile




ISSUE: Should the Memorandum of Agreement between EPA and the
" Corps of Engineers on wetlands permitting be
implemented.

Action Forcing Event: On November 15, the Corps and EPA signed a
Memorandum of Agreement, subsequently published in the Federal
Register, to have taken effect December 15. It was extended for
30 days to address inter-agency concerns. It was due to take
effect January 16, 1990, and was extended for another 15 days.

It is now due to take effect January 31, 1990. (Midnight

tonight.)

Discussion:

Over the last four years EPA and the Corps have negotiated a
Memorandum of Agreement (MOA) to establish a consistent
nationwide approach to the Section 404 permitting program. Its
purpose is to address inconsistencies by the Corps and EPA from
region to region in determining type and level of mitigation.

Its implementation has twice been postponed to address concerns
of federal agencies, primarily the Departments of Energy and
Transportation, and the State of Alaska, over the impacts of this
MOA on energy development and highway construction.

The principal issue on which disagreement over the MOA hinges is
on the concept of mitigation sequencing. The issue is do the
benefits of consistency outweigh the benefits of flexibility.
Under sequencing, permit applicants must first avoid filling the
wetland. Next, if avoidance measures are not practicable,
measures to minimize the degradation of the wetland would be
undertaken, and finally, any remaining unavoidable losses of
wetland would be compensated. Under the Section 404(b)(1)
Guidelines, in order for EPA or the Corps to reduire an applicant
to avoid, minimize or compensate, such requirements must be
practicable. The test of practicability includes availability,
cost, existing technology and logistics. The guidelines are
clear that avoidance is required when practicable and thus
preferable to any mitigation, including both minimization and
compensation. The guidelines, however, do not rank these
mitigation measures or necessarily require one over the other.

EPA and the Corps argue that applicants must consider practicable
alternatives before addressing minimization, and must minimize to
the maximum extent practicable before considering compensation.
The agencies point to the practicability test as providing broad
flexibility for field staff to consider the individual
circumstances of particular permittees. They also point to the
404(b)(1) guidelines, which contain explicit requirements
against permit issuance where there is a practicable alternative
with less adverse impact, as a basis for requesting that
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applicants at least address the possibility of alternative sites.
According to the Corps, sequencing is currently used in practice
in most Corps districts.

DOT argues that, while sequencing is a valid goal, applicants
should be able to consider various combinations of the three.
major elements (avoidance, minimization and compensation). They
want an approach that does not imply that practicable options in
one step of the sequence need to be eliminated before moving to
the next step. They believe the MOA, by specifying the order in
which decision analysis must proceed, forecloses discretion
available to them. They prefer a more flexible iterative
approach which allows the appropriate level of mitigation through
the most favorable overall combination of avoidance, minimization
and compensation. Some districts interpret the guidelines to
allow this approach.

As a practical matter, Corps permitting is currently based on
both approaches, the one favored by the Corps and EPA, and the
other more flexible approach, although most districts follow the
Corps/EPA approach.

These differing views are expressed in three different version of
the MOA: '

1. The original version signed by EPA and the Corps in
November. This version requires strict consideration of
avoidance, minimization and compensation in a sequential
fashion. As required by current regulations, any permit
requirements would have to meet the test of practicability.

2. A compromise version, agreed to at an interagency meeting on
January 10 and subsequently revised at a meeting with staff
of the Alaska delegation on January 11. This version
incorporates several suggestions made by the Department of
Justice and the state of Alaska, clarifies language which
many interpreted as a strict one-for-one acreage replacement
requirement, and increases the flexibility attached to the
sequencing process.

- 3. A version prepared by DOT allows even greater flexibility by
deleting sequencing requirements. While avoidance remains a
goal, project sponsors would be able to propose filling of
wetlands, in return for proposals for minimization and
compensation to improve wetland values.

A second issue of concern to DOT is the relationship of the
National Environmental Policy Act's (NEPA) EIS requirements to
Section 404. DOT has proposed using the selection of
alternatives in an EIS under NEPA to satisfy the requirements for
evaluation of alternatives under Section 404. It is possible,
and indeed recommended by CEQ, for applicants to use a single
alternatives analysis procedure to meet the different tests under
the two laws. However, the Department of Justice stated strongly

\



that 1) the authority to decide Section 404 permits could not be
delegated to EIS-preparing agencies under NEPA, and 2) a NEPA EIS
could not be used to justify selection of an alternative that
violates the Section 404 Guidelines.

Options:

1.

II.

Go forward with the original MOA of November 15.

Pros

Cons

It is consistent with the President's commitment to
achieving the goal of no net loss of wetlands.

It will provide for more consistent guidance in permit
decision-making between EPA and the Corps and,
therefore, more predictability for the applicant.

It is consistent with operating procedures in the
majority of Corps districts.

It will be viewed by some as inconsistent with existing
regulations and therefore subject to notice and comment
because it violates the Administrative Procedure Act.
Loss of the lawsuits could adversely affect agen01es
use of MOA's in the future.

If rigidly implemented, it could result in permit
denial for a variety of proposed projects ranging from
0il and gas development and highway construction to
smaller projects.

Go forward with the compromise MOA to include changes
suggested by the Justice Department to reduce litigation

risk,

highlight the importance of discretion in permitting,

and recognize special circumstances under which avoidance,
minimization and compensatory mitigation may not be
feasible.

Pros

Allow Administration to proceed with the MOA, thereby
avoiding the embarrassment of retracting it in the face
of the President's "no net loss" goal.

Reduces most federal agency concerns about sequencing
and one for one replacement.



Cons

Since the MOA will be clearly weaker than the version
published earlier, the President could be accused of
weakening his position on the environment.

Does not satisfy DOT's and to a lesser extent DOE's
concerns that sequencing would foreclodse permitting
options currently available to them.

Proceed with a further compromise, based on DOT's concerns
to provide for avoidance as a goal and to eliminate any
rigid sequencing.

Pros

Cons

Allows more flexibility for Corps field personnel in
making permit decisions that might be otherwise
unacceptable under strict sequencing.

Allays DOT concerns that sequencing could interfere
with transportation project planning.

Could result in net increase in wetland values.

Would be viewed as significant retreat from President's
stated goal of "no net loss" of wetlands.

Inconsistencies in the current permitting process would
continue unresolved to the detriment of the Corps, EPA
and permit applicants.

The science of creating wetlands is not very advanced.
Therefore, in the near term, avoidance needs to be an
important method of preserving existing wetland values.
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Underling shows 1/10 proposed revisions
[Brackets] show Alaska's 1/11 proposed revisions
MEMORANDUM OF AGREEMENT
BETWEEN THE ENVIRONMENTAL PROTECTION AGENCY
AND THE DEPARTMENT OF THE ARMY CONCERNING
THE DETERMINATION OF MITIGATION UNDER THE
CLEAN WATER ACT SECTION 404(b)(1) GUIDELINES

1 Purpose

The United States Environmental Protection Agency (EPA) and the United States
Department of the Army (Army) hereby articulate the policy and procedures to be used
in the determination of the type and level of mitigation necessary to demonstrate
compliance with the Clean Water Act (CWA) Section 404(b)(1) Guidelines ("Guidelines"),
This Memorandum of Agreement (MOA) expresses the explicit intent of the Army and-
EPA to implement the objective of the CWA to restore and maintain the chemical,
physical, and biological integrity of the Naticn's waters, including wetlands, This MOA
is specifically limited to the Section 404 Regulatory Program and is written to provide
guidance for agency field personnel on the type and level of mitigation wigich demonstrateg
compliance with requirements in the Guidelines, The policies and procadures discussed
herein are consistent with current Section 404 regulatoty practices end are provided In
response to questions that have been raised ebout how the Guidelines are implemented,

AU G A 1201 ]

Although the Guidelines are clearly applicable to all discharges of dredged or fil
material, inctuding general permits and Corps of Engineers (Corps) civil works projects,
this MOA focuses on standard permits (33 CFR 325.5(b)(1)Y’. ‘This focus & intended
solely to reflect the unique procedural espects associated with the review of standard
permits, and does not obviate the need for other regulated activities to comply fully with
the Guidelines. EPA and Army will seek to develop supplemental guidance for other
regulated activities consistent with the policies and principles established in this document.

This MOA provides guidance to Corps and EPA personnel
Guidelines and must be adhered to when considering mitigation requirements for standard
permit applications. The Corps will use this MOA when making its determination of
compliance with the Guidelines with respect to mitigation for standard permit applications,

'Standard permits are those individual permits which have been processed through
application of the Corps public interest review procedures (33 CFR 325) and EPA’%s
Section 404(b)(1) Guidelines, including public notice and receipt of comments. Standard
permits do not inciude Jetters of permission, regional permits, nationwide permits, or
programmatic permits,
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EPA will use this MOA in developing its positions on compliance with the Guidelines for
proposed discharges and will reflect this MOA when commenting on standard permit
applications. '

IL Policy

A. The Council on Environmental Quality (CEQ) has defined mitigation in its
regulations at 40 CFR 1508.20 to include: avoiding impacts, minimizing impacts, rectifying
impacts, reducing impacts over time, and compensating for impacts. The Guidelines
establish environmental eriteria which must be met for activities to be permitted under
Section 4042 The types of mitigation enumerated by CEQ are compatible with the
requirements of the Guidelines; however, as a practical matter, they can be combined to
form three general types: avoidance, minimization and compensatory mitigation. The
remainder of this MOA, will speak in terms of these more general types of mitigation,

B, The Clean Water Act and the Guidelines set forth a goal of restoring and
maintaining existing aquatic resources, ‘The Corps will strive to avold [and minimize]
adverse impacts and], as part of that effort, where sppropriate and practicable, to] offset
unavoidable adverse impacts to existing aquatic resources, and for wetlands, will strive to -
achicve 2 goal of no overall net loss of values and functions. In focusing the goal of no
overall net loss to wetlands only, EPA and Army have explicitly recognized the special
significatice of the nation’s wetlands resources. This special recognition of wetlands
resources does 1ot in any manner diminish the value of other waters of the United States,
which are often of high value. All waters of the United States, such as streams, rivers,
lzkes, etc., will be accorded the full measure of protection under the Guidelines, including
the requirements for appropriate and practicable mitigation. The determination of what
level of mitigation constitutes "appropriate" mitigation s based sglely on the values and
functions of the aquatic resource that will be impacted. "Practicable” jg defined at Sectiog
230.3(q) of the Guidelines.® However, the level of mitigation determined to be appropriate
and practicable under Section 230.10(d) may lead to individual permit decisions which do
not fully meet this goal because the mitigation measures necessary to meet this goal are
not feasible, not practicable, or would accomplish only inconsequential reductions in
impacts. Consequently, it is recognized that no net loss of wetlands functions and values
may not be achieved in each and every permit action. However, it remains a goal of the
Section 404 regulatory program to contribute to the national goal of no overall net loss of
the nation’s remaining wetlands base. EPA and Army are committed to working with

J(except where Section 404(b)(2) applies).
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others through the Administration’s interagency task force and other avenues to help
’ achieve this pational goal, :

C. In cvaluating standard Section 404 permit applications, as a practical mater,
information on ali facets of a project, including potential mitigation, is typically gathered
and revicwed at the same Hme. The Corps, except as indicated below, first makes a
determination that potentia] impacts have been avoided to the maximmum extent practicable;
remaining unavoidable impacts will then be mitigated to the extent appropriate and
practicable by requiring steps to minimize impacts and, finally, compensate for aquatic
resource values. This sequence fg considered satisfied where the proposed mitigation is in
accordance with specific provisions of & Corps and EPA approved comprehensive plan
that ensures compliance with the compensation requirements of
Quidelipes (examples of such comprehensive plans may include Special Area Management
Plans, Advance Identification areas (Section 230.80), and State Coastal Zone Management
Plens)? It may be appropriate to deviate from the sequence when EPA and the Corps
agree the proposed discharge is necessary to avoid environmental harm (e.g4 to protect
8 natura] aquatic community from saltwater intrusion, chemical contamination, or other
deleterious physical or chemical impacis), or EPA and the Corps agree that the proposed
discharge can reesonably be expected to result in etivitonmental gain, This environmenta]
gain must be solely attributable to the project itself, exclusive of benefits which may accrue
from proposed compensatory mitigation, |

In determining "approptiate and practicable” measures to offset unavoidable impacts,
such measures should be appropriate to the scope and degree of those impacts and
practicable in terms of [availability,] cost, existing technology, and logistics in light of overall
project purposes, The Corps will give full consideration to the views of the resource
agencies when making this determination.

1. Avoidance’ Section 230.10(a) allows permit issuance for only the least
environmentally damaging practicable alternative.® The thrust of this section on
alternatives is avoidance of impacts, Section 230.10(a)(1) requires that, to be permittable,

include compensatory mitigation. -

°It is important to recognize that there are circumstances where the impacts of the
project are so significant that even if alternatives are not avallable, the discharge may not
be permitted regardiess of the compensatory mitigation proposed (40 CFR 230.10(c)).
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dditioz, Section 230,10{a)(3) sets forth rebuttable presumptions that 1) alternatives for
non-water dependent activities that do not involve special aquatic sites’ are available and
2) alternatives that do not involve special aquatic sites have less adverse impact on the
aquatic envitonment, Compensatory mitigation may not be used as a method to reduce
environmenial impacts in the gyaluation of the least environmentally damaging practicable
alternatives for the purposes of requirements under Section 230.10(a).

2. Minimization. Section 230.10(d) statcs that appropriate and practicable steps to
minimize the adverse impacts will be required through project modifications and permit
conditions. Subpart H of the Guidelines describes several (but not all) means for

. minimizing impacts of an activity, :

[Section 230.75(d) states that those means of minimization include compensation for
destroyed habitat.] Appropriate and practicable compensatory mitigation is required for
unavoidable adverse impacta which remain after all [other] appropriate and practicable
minimization has been required. Compensatory actions (e.g, restoration of existing
degraded wetlands or creation of man.made wetlands) should be undertaken, when
practicable, in areas adjacent or contiguous to the discharge sits (on-site compensatory
mitigation). If on-site compensatory mitigation s not practicable, off-site compensatory
“mitigation should be undertaken in the same geographic area if practicable (l.e., in close
physical proximity and, to the extent possible, the same watershed). In determining
compensatory mitigation, the functional values lost by the resource to be impacted must
be considered. Genemally, In-kind compensatory mitigation is preferable to out-of-kind,
There is continued uncertainty regarding the success of wetland creation or other habitat
development. Therefore, in determining the nature and extent of habitat development of
this type, careful consideration should be given to its tkellhood of success. Because the
likelihood of success is greater and the impacts to potentially valuable uplands are reduced,
restoration should be the first option considered.

In the situation where the Corps is evaluating a project where a permit issued by
another agency requires compensatory mitigation, the Corps may consider that mitigation

as part of the overall application for purposes of public notice, but avoidance and
minimization shall still be sought. _

Mitigation banking may be an acceptable form of compensatory mitigation under
specific criteria designed to ensure an environmentally successful bank, Where & mitigation
bank has been approved by EPA and the Corps for purposes of providing compensatory
mitigation for specific identified projects, use of that mitigation bank for those particular

"Specla] aquatic sites include sanctuarles and refuges, wetlands, mud flats, vegetated
- shallows, coral reefs and riffle pool complexes.
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projects js considered as meeting the objectives of Section I1.C.3 of this MOA, regardiess
of the practicability of other forms of compensatory mitigation, Additional guidance on
mitigation banking will be provided. Simple purchase or "preservation” of existing wetlands
resources may fn only exceptionsl circumstances be accepted as compensatory mitigation,
EPA and Army will develop specific guidance for preservation in the context of
compensatory mitigation at a later date. _

1. Other Procedures

A. Potential applicants for major projects should be encouraged to arrange
preapplication meetings with the Corps and appropriate federal, state or Indian tribal, and
local authorities to determine requirements and documentation required for proposed
permit evaluations. As a result of such meetings, the applicant often revises a proposal
to avold or minimize adverse impacts after developing an understanding of the Guidelines
requirements by which a future Section 404 permit decision will be made, in addition to
gaining an understanding of other state or tribal, or local requirements,

B. In achieving the goals of the CWA, the Corps will strive to avoid [and minimize]
adverse impacts andf, as part of that effort, where appropriate and practicable, to] offset
unavoidable adverse impacts to existing aquatic resources, Measures which can accomplish
this can be identified only through resovirce assessments taflored to the site performed by
qualified professionals because ecological characteristics of each aquatic site are unique.
Functional values should be assessed by applying aquatic site essessment techniques
generally recognized by experts in the fisld and/or the best professional judgment of federal
and state agency representatives, provided such assessments fully consider ecological
functions included in the Guidelines. The objective of mitigation for unavoidable impacts
is to offset environmental losses. Additionally for wetlands, such mitigation should provide,
&t a minimum, one for one functional replacement (l.e, no net loss of values), with an
adequate margin of safety to reflect the expected degree of success nssociated with the

~ mitigation plan, recognizing that this minimum requirement may not be j

2100 O 1€

“ mmumf to 1 acreage replat
reasonable gurrogate for no net loss of functions and values. However, this ratio may be

greater where the furictional values of the area being impacted are demonstrably high and
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the functional values assoclated with the area belng impactsd are demonstrably low and
the likelihood of success associated with the mitigation proposal is high.

C. The Guidelines are the environmental standard for Section 404 permit issuance
under the CWA. Aspects of & proposed project mey be affected through a determination
Of requirements needed to comply with the Guidelines to achjeve these CWA
environmenta) goals, Other reviews, such as NEPA and the Corps public interest review,
cannot be used to nullify any Guidelines requirements or to Justify less rigorous Guidelines
evaluaticns.

D. Monitoring is an important aspect of mitigation, especially in areas of sclentific
uncertainty. Monitoring should be directed toward determining whether permit conditions
are complied with and whether the purpose intended to be served by the condition is
actuglly achieved, Any time it is determined that a permittee is in non-compliance with
mitigation requirements of the permit, the Corps will take action fn accordance with 33
CFR Part 326, Monitoring should not be required for purposes other than these, although
information for other uses may accrue from the monitoring requirements, For projects to
be permitted involving mitigation with higher levels of scientific uncertainty, such as some
forms of compensatory mitigation, long term monitoring, reporting and potential remedial
action should be required. This can be required of the applicant through permit
conditions,

E. Mitigation requirements shall be conditions of standard Section 404 permits,
Army regulations authorize mitigation requirements to be added as special conditions to
an Army permit to setisfy legal requirements (e.g., conditions necessary to satlsfy the
Guidelines) [33 CFR 325.4(2)l. This ensures legal enforceability of the mitigation
conditions and enhances the level of compliance. If the mitigation plan necessary to
ensure compliance with the Guidelines i3 not reasonably implementable or enforceable, the
permit shall be denled.

F. Nothing in this document is intended to diminish, modify or otherwise affect the
statutory or regulatory asuthorities of the agencies involved. Furthermore, formal policy
guidance on or interpretation of this document shall be issued jointly.

G. This MOA shall take cffect thirty (30) days after the date of the last signature
below, and will apply to those completed standard permit applications which are received
on or after the effective date. This MOA may be modified or revoked by agreement of
both parties, or revoked by either party alone upon si¥ (6) months written notice.
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THE WHITE HOUSE

WASHINGTON

January 16, 1090

MEMORANDUM FOR BILL REILLY, EPA
MIKE DELAND, CEQ
DAVID BATES, CABINET AFFAIRS
ROBERT PAGE, CORPS o
LAJUANA WILCHER, EPA
BOB GRADY, OMB
LINDY STUNTZ, DOE
TOM WEIMER, DOI
ELAINE CHAO, DOT

FROM: NANCY A. MALOLEYﬂMf\

Attached is a draft press release on the Wetlands Task Force
and its efforts to achieve a "no net loss" goal. Please provide
comments by 5:00 p.m. today. My fax number is 456-7739.

Also attached is a clean copy of the MOA revised as of January
11. Please provide this to whomever you deem appropriate to get
comments you feel are necessary on this MOA. Since the effective
date is January 31, I am now looking to a meeting sometime
Wednesday or Thursday of next week to go over any additional
comments.

Attachments
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DRAFT PRESS RELEASE

The Domestic Policy Council's Task Force on Wetlands has
been directed to develop a comprehensive program to realize
President Bush's goal of no net loss of wetlands.

The Tasgk Force will consider a broad range of issues,
including both regulatory and non-regulatory approaches to
wetlands protection. The major vehicle for implementing the
findings and conclusions of the Task Force will be a
recommendation to the President regarding strengthening Executive
Order 11990, which concerns wetlands protection.

The Task Force is chaired by Nancy Maloley, of the Office of
Policy Develeopment, and includes representatives from EPA, Army,
DOT, DOE, DOA, DOJ, HUD, DOI, CEQ, and OMB.

The Task Force will accomplish its work through the use of
emall interagency groups, each of which will develop options on a
particular issue, for consideration by the full Task Force. These
groups will address such issues as the scope and meaning of the
ne net loss goal, specific Executive Order language required to
ensure that federal policies assist in achieving the goal, the
means for implementing the broad directives of an Executive
Order, the role of market based incentives in wetlands
protection, agricultural issues, and additional steps that may be
necessary to implement the no net loss goal, including whether
legislative changes are required,

In addition, the Task Force will pay particular attention to
the unique gecgraphic and hydrologic circumstances found in
certain arecas of hoth the Lower 48 and Alaska.
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/ gt - State of Soutly Caroling

Bffice of the Governor

N
CarroOLL A. CaMPBELL, JR. PosT OFFice Box 113895
GOVERNOR coLUMBIA 29211t

January 25, 1990

The Honorable George Bush
President

The White House
Washington, D. C. 20500

Dear Mr. President:

Last year I created the Governor's Freshwater Wetlands Forum and
charged it with adopting a comprehensive wetlands policy for the
State of South Carolina. The Forum was a logical and necessary
follow-up to my participation on the National Wetlands Policy
Forum which I Co-chaired. -

The Forum has completed its report and endorsed the "no overall
net loss" policy for South Carolina. The Forum utilized much of
the National Wetlands Forum's concepts in developing a
comprehensive state wetlands program. I've enclosed a copy of

the report for your information and hope it will serve as a
national model for other states to follow.

I look forward to working.with you - and other members of your
Administration in protecting our valuable and natural resources
and environment.

With best personal regards, I am

Sincerely,

Carroll A. Campbell, Jr.
Governor

CAC;jr/jdh

enclosure



THE WHITE HOUSE

WASHINGTON

February 2, 1990

MEMORANDUM FOR ANDY CARD
Assistant to the President and
Deputy to the Chief of Staff

FROM: TANNY GRIFFITH
Special Assistant to the President for
Intergovernmental Affairs

SUBJECT: Governor Campbell and MOA

At your request, I spoke with Governor Campbell this afternoon.
He is quite familiar with the controversy surrounding the
Memorandum of Agreement between EPA and the Corps of Engineers
because he has been called and lobbied by EPA, the Corps, and
DOT.

The Governor has read a cover memo concerning the MOA and has had
it reviewed by his environmental advisors. He has not read the
MOA itself or the supporting documents.

Governor Campbell has told Administrator Reilly that based on
what he has seen, he has no objection if it does not change
policy and in fact expedites procedure rather than make it more
onerous. Based on what he has seen, he cannot make either
determination with certainty.

Based on later conversations with DOT, he has concerns about the
impact that this will have on building highways. He feels that
our policy must allow for mitigation of free-standing wetlands
and provide "reasonableness" and "least destructive" standards in
locating highways. He is not aware that the MOA would disallow
these standards; however, he would have serious problems with it
if it does.

After a lengthy discussion, he characterized his position as
follows: He has no basis to object to the MOA but also not
enough information to recommend it.



PAGE TWO

He has left for a trip to Europe but said to get in touch with
his office in Columbia if we need to track him down over there.

I have left with you copies of Governor Campbell's own report on
wetlands as well as all the letters we have received on this
issue. As you can see, the letters strongly favor reinstating
the Memorandum of Agreement.

Please let me know if I can be of further assistance to you in
any way.
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January 23, 1990

President George Bush
The White House

1600 Pennsylvania Avenue
Washington, D.C. 20500

Dear President Bush:

It has come to my attention that the Memorandum of Agreement
concerning the Section 404(b)(1l) guidelines for the Clean Water
Act was suspended. One of the things we treasure most in
Nebraska is our clean water. That water serves as the source of
life for our agricultural community and the habitat for our wild-
life. In my view the Memorandum of Agreement serves well the
interests of the environment, agriculture and industrial purpose.

Upon review of the Memorandum of Agreement, reinstatement
of the memorandum is necessary in order to clarify federal wet-
lands policy. It will do that by mandating a single standard
for the Corps of Engineers and the Environmental Protection

" Agency. ' :

The wetlands of our state are an important resource for
maintenance of water quality, and preservation of wildlife
habitat. On behalf of the State of Nebraska reinstatement of
the Memorandum is recommended.

Your strongest consideration of this matter is greatly

appreciated.
Singerely,
J/A. ORR
Governor '
KAO:mj:db

OFFICE OF THE GOVERNOR, BOX 94848, LINCOLN, NEBRASKA 68509-4848, PHONE (402) 471-2244
AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER
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STATE OF NORTH CAROLINA
OFFICE OF THE GOVERNOR
RALEIGH 27603-8001

JAMES G. MARTIN
GOVERNOR

January 29, 1990

President George Bush
The White House

1600 Pennsylvania Avenue
Washington, D. C. 20006

Dear President Bush:

It has been brought to my attention that the proposed
Memorandum of Agreement developed by the Department of the Army and
the Environmental Protection Agency concerning the determination of
mitigation under the Clean Water Act needs additional clarification
before it is implemented. The proposed MOA would have an extremely
disruptive effect on our state’s highway improvement program. We
are into our first year of a thirteen-year 9.2 billion dollar
highway improvement program for North Carolina. Any action that
would delay or alter these plans could result in severe economic
consequences for the State.

. The primary effect of the MOA would be to our hlghway
expan51on program, but we also fear it could have an adverse effect
on our economic development plans, in which highways play an
important part.

I am attaching a separate document that lists our five major
areas of concern with the proposed MOA.

North Carolina has long recognized the need to address the
protection and management of our wetland resources and the North
Carolina Department of Transportatlon developed one of the first
major wetland mitigation banks in the United States in 1985. Our
bank now consists of approximately 1,200 acres of prime bottom-land
hardwood forests and we have found the bank to be a very effective
means of mitigation. Personally, I am a strong advocate of
protecting our wetlands in a reasonable manner. I made the motion
at the National Governors’ Association meeting in February of 1989
to adopt a policy of a goal of no net loss of wetlands, with the
States’ respon51b111ty to develop a plan to achieve that goal. I
believe this is consistent with your policy, Mr. President, and
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President George Bush
January 29, 1990
Page two

North Carolina is in the process of developing its plan on the
protection of our wetlands through a legislative study commission
and an inter-agency working group. Our State plan, I am confident,
will not only protect our wetlands, but will also enable us to
continue our economic development and improvement of our highway
system.

I respectfully request that the implementation of . the proposed
Memorandum of Agreement be delayed until our concerns can be
addressed. '

Sincerely,
mes G. Martin

JGM/cs

cc: Department of the Army
William Reilly, EPA
N. C. Congressional Delegation
N. C. Washington Office
Secretary Tommy Harrelson
Secretary William Cobey
Secretary James T. Broyhill

Attachment



ISSUES OF CONCERN
Proposed Memorandum of Agreement Between the
Department of the Army and the Environmental Protection Agency

1. The MOA states that mitigation decisions should not be based on
characteristics of the proposed project such as need, social value,
or the nature or investment objectives of the project sponsor. We
disagree.

2. The MOA does not make allowances for "pipeline" projects which
have already gone through considerable planning and coordination
requirements thus creating uncertainty and posing undue hardships
for all public and private parties concerned with such projects.

3. The MOA states that mitigation shall be based on the values and
functions of the aquatic resources that will be affected without
specifying how such values and functions are to be determined. We
believe a great deal of delays would result, and time and money
would be wasted waiting for answers to these basic questions.

4. The sequential mitigation process, required by the MOA, will be
very time consuming and could delay many projects that are in the
pipeline.

5. The proposed MOA was developed without the benefit of input
from the public or from affected agencies and parties.’
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I' §$ % THE SECRETARY OF TRANSPORTATION

g WASHINGTON, D.C. 205890

'February 2, 1990

MEMORANDUM FOR GOVERNOR JOHN SUNUNU
CHIEF QOF STAFF :

THE WHITE HOUSE L
FROM? SAMUEL K. SKINNER g\@' . |
Enclosed is an updated list of projects that would be affected by

the proposed MOA on highway projects. This list was prepared after
congultation with Highway Directors all across the country.

I understand that you have recelved a number of letters from State
Highway Directors and governors from all over the country. A
repreasntative sample is enclosed for your use. I believe this ls
a good sample of how pecple feel about MOA and why it can not be
approved in its current form. '
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EFFECTS OF THE PROPOSED
EPA/ARMY MOA ON HIGHWAY PROJECTS

If the proposed MOA had been in effect it would have been lmpossible to
develop projects that resulted in a net gain in wetland values because the
mitigation would not have been possible bafore mvoldance. Following are some

exanples:

1, Madison Bouth Beltway in Wizconsin where 22 sores. of wetlands were
compensated by 20 acres of replacement wetlands, and 102 acres of
wetlands placed in public ownership preventing from drainage not
regulated by Seotion U404,

2, Ping Bluff bypasa in Arkansas which is in development.
Twenty=six acres of wetlands are compensated by creatlon of
100 sores and purohase of 160 acres of existing wetlands, protecting
them from drainage not regulated by Seotion 404.

3. Rancocas-Creek Bridas in New Jarsey where 2.3 acres of wetlands were
oompensated by oreating 4.5 acres that have suoccessfully duplicated
the original value acre for acre resulting in a net gain of
2.2 aores,

Following projsots are examples of projeotas that could not have been built
under the MOA:

Route 25 Bourne, MA
I:495 . Marsh Field, MA
1;90 Sterling, MA
Bobby Jones Eipressway Augusta,.GA
Torras Causeway Brunswick to Simons Island, GA
1;95 Soufh Carolina to Florida
-1;16 Macon to Savannah, GA
Bridge over Anasco River Mayaguez, PR
Bridge over Herrera River Rio Grande, PR
PR-2/Bridge over
Camuy River Camuy, PR
Bridge over
Boes Prieta Channel Humaoao, PR
I;15» - Bernioe;Basin, MT

U8 12 Aven-Elliston, MT
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Uus 12 Helena West, MI
us 12 | Ryegate East, MT
I-691 From I=91 weaterly to I-84, CT
Central CT Expressway . .

Route 9 I=91 = west=-north to I-84, CT
I-91 Hartford north to MA State lins, CT
Route 7 At northern.terminus at I-84

Danbury ~ at southern terminus at
I.95 Norwalk, CT
I.95 I.95, CT
Baldwin Bridge & Saybrook to 01d Lyme
Approaches

1;1su, Ev#nsville Bypass
Us 50, Waahingﬁon Bypéss
US 12/20 Spur

US 24, South Bend Bypass
Us 54

Us 78

Us 98

us 82

US 49w

Us 98

us 78

Us 78

Us 45

Us 98

Us 84

SR 25

Evénsville, IN

Washlngton, IN

Gary, IN

Soeuth Bend, IN

Kingmén Co.,, KS

Itawanba Co., MS

Forrest & Perry Counties, MS
Lowndes Co., MS

Sunflower Co., M3

George Co., MS

Marshall Co., MS

Benton Co., M3

Lauderdale Co., MS

Forrest & Perry Counties, MS
Wayne Co., MS

Leake Co,, MS

202456238718 3
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US 45
Us 78
Us 84
US 4ow
Us 61

K & L Street Conneotor
(Capital Parkway Wesi)

I-287

Trenton Complei (14295)
Stéée Route 18 |
Sﬁate Route 92

Sﬁéﬁe Route 24

State Rouﬁe 55

State Route 152

1 BR27PNM 5 2023663056~

Alcorn Co,, M3
Itawambﬁ Co., M3
Jones Co., MS
Sunflower Co., MS
Coahoma Co., MS

Linocoeln, NE

northern NJ
Trenton, NJ
Monmouth Co., NJ
Central, NJ

Morris Co., NJ
Gloucester Co., NJ

near Atlantie City, NJ

Following proposed projeets will be in jeopardy under the MOA:

Central Artery/

Third Harbor Tunnel
Beverly Salem Bridge
Route 57
us 17
Hé!‘t‘}' 3. Trumén Pkwy.
Fall Line Freewsy
us 1
us 82
PR-26 Baldordoty Ave.
PRLSB Relocation of PR;3

Boston, M3

Salem, MA

Agawam, MA

Riohmond Hill, GA
Savannﬁh, G4

Macon, GA

Folkston to Wayoross, 0GA
Jesup to Ludowioki, GA
San Juan, PR

Humaocao, Yabuoca, PR

202456239718 4
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PR=3 65th Infantry Ave.

PR=167 Bayamon-
Naranjito

PR;109 Anazoo Bypéaa
PR-2

PR-406

PR-119

Us 93

Rouie 78

Reloosted Route 6

Route 6
Route 11 Extension
Routa 7

I-261
Route 72

US 231, West Lafayettse
Bypassa

8 20

us 24

I-265 extension

National Lakeshore
Aoceas Road

96th Streat extension

Us 50

South Lawrence
Traffioway

2023663856~

Carolina, PR

Bayamon, PR

Anasco, PR

Mayaguez, Aguadilla, PR
Anésao, PR

Camuy, PR

Darby N. & S., MT
Absarokee:Columbua, MT
Bolton to Hillamantio, CT

Bolton to Rhode Island
State line, CT

Route 82, CT .
(Salem=2 corners) to I-95

Completion of conatruetion
between Norwelk and Danbury, CT

From I=91 = ¢ast and South to I-84, CT
Plainville westerly to I-84, CT

West Lafayette, IN

Steuben Co, IN
Wabash to Huntington, IN

From 1-65 east to SR 62 in

Miehigan, TN

US 31 to I-69 in Hamilton
and Marion Counties, IN
Rnox Co., IN

Lawrence, KS

20245623978 5
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Uus 50

8E Cerrider
Improvement

Us 61
Us 72
Us 72

us 82

Us 82

NJ Turnpike

Us Roufe 206
State Route 147
Counif Route 522

Bisenhower Parkway

These are representative of all the other States which see unjustified

v 2= 2-80

v B:27PM 2023663956~

Lyon Co., KS
Pittaburg to Wichita, KS

Claiborne Co., MS
Aloorn Co., MS

Tippah=Alcorn Co., MS
(State Route 15 to Theo)

Webster Co., MS
(Eupora to Mathison)

Montgomery Co., M8
northern NJ
central NJ

Cape May Co., NJ
Middlesex Co., NJ

Eszsex Co., NI

20245623978 ©

rigidity in the MOA that would o¢rgate enormous obstacles for highway projects .
with the real possibility that the end result would be a net loss of wetlands
pecause mitigatien options especially those that would take wetlands into the
public dommin thereby proteoting them in perpetulty from draining by private
interests would be severely diminished,
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&he Htate of New BHumpshtre

Brpariment of Transporiation

Bolin O, Mortest Butlding

Hagen Brive

¥.0. Bax 483 |
@oucorh, N3G, 03502-0483 Bel; BD3-271-3734
Commisstoney Fax: GHI-271.2014

January 19, 1990

fugene W, Clackley
Federal Highway Administration
{Telecopy)

Re: Your request to review proposed revision to the EPA and the Department
of Army’s MOA regarding wetlends.

I have attached a copy of a statement which was made for mé before
Congressman Laughlin in a sessien hers in New Hampahice today. It sets
forth my over-riding concern about the MOA which your propossd amendpents do
not raflect as yat and that iz the MOA would have people who are narrowly
focused on wetlends issues make decisions for other axpert federal agencies
and in contrévention of the halaneing vequiremente of the National
Environmental Peliey Aet.

In fact, it repeals NEPA, it is leglslative end ragulatory change by
intevagency sgreement and is illagal as hell. I wish that the Federal
Highway Administration would stand up and say so. Do you raally went to
delegate your (FHWA’s) responsibility for sefety to EPA and the Corps?

Beyond that vary important basic issue, I am faxing back your draft
with hand writtan commente. This is the best wa are going to be sble to de
as of the alose of business today but we will have more oa Monday.

o Bed sdwrdlaZe . das
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STATE OF NEW JERSEY
DEPARTMENT OF TRANSFPORTATION
(039 PARKWAY AVENUE

€N 800
TRENTON, N.J, 08825

ROBERT A. INNDCENZ! a59-530-35835
ACTING COMMISSIONER

January 26, 1990 ACT]ON

1 assigned 1o

VR
B

Honorable John Sununu : CONTHOL NO. -
Chief of Staff to the President SOOLZG-Q0T
The White House P
1600 Pennsylvanla Avenue
Washington, DC 20503

Dear fovernor Sununu:

We have been advised that you recently met with Secretary
Skinner, regarding the recently drafted memorandum of agreement (MOA)
between the Environmental Protection Agency (EPA) and the Army Corps
¢f Engineers on wetland mitigation. We would like to take this
oppartunity to present the concerns of the New Jersey Department of
Transportation (NJDOT) on this issue.

The November 15, 1989 "Memorandum of Aareemant Between the
mwmm_h:“mmmt of t

£ N in its current revised form, will
perpetuate and exacerbate a duplicative and grossly inefficient
decision making process regarding wetland impacts on federally funded
transportation projects. The 404 program, for years, has plagued
‘state transportation agencies with costly delays. 1In qeneral we
believe that the MOA should acknowledge the unigue position of state
DOoT‘’s, avoid the continued waste of precious transportation deollars,
and recognlze the input of the United States Department of
Transportation (USDOT).

Flrst, we should point out that the NJDOT has, over the years,
taken great care in aveiding and mitigating wetland impacts on all
projects. With the recent enactment of a state freshwater wetland
protection act, NJDOT has been working in close partnership with our
state wetland protection agency (The New Jersey Department of
Environmental Protectien), to continue developing environmentally
acceptable projecta. We do not guestion the value of wetland
protection =~ in fact we strongly support preservation and mitigation
(and in New Jersey, we generally replace wetlands at a ratio of two
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for every one acre leost) =~ but we believe the federal review process
is duplicative, flawed, and unfortunately, left unresclved in the

currant MOA.

Before elahorating on specific problems, we would emphasize that
in contrast to the Yprivate sector," state transportation agencies
are in a unique position, resulting from the application of the
National Environmental Pelicy Act (NEPA) and Section 404 of the Clean
Water Act to thelr programs. The situation can be described as s
nerossfire! between two different federally imposed standards by
three federal agencies at two separate phases of project development.

First, to get funding approval from the Federal Highway
Administration (FHWA), state DOT’s must conduct an exhaustive and
lengthy analysis of project alternatives, and select a project design
to satisfy the NEPA standard; one that balances all social, economic
and environmental considerations. Later, to obtain a section 404
permit from the Army Corps, the DOT’s must conduct yet ancther
exhaustive and lengthy analysis of project alternatives, but this
time, to satisfy a qifferent standard known as the "Section
404(B)(1)" standard, Unlike the NEPA standard, this standard,
Jointly administered by EPA and the Corps, is sol€ly concerned with
selecting a design that aveids and minimizes impacts to wetlands.

The result is that the transportation improvement initiated by
the state DOT culminates in one project design approved by the FHWA,
followad later by a different project design approved by the Corps.
This "crossfire" has a tremendous cost in terms of time, money and
governmental credibility. (In contrast, projects which do not use
federal funds and require federal approval only from the Army Corps
are subject to only one alternatives analysis, administered by the

corps.)

Another area where state DOT‘s are in a unligue position in
contrast to the "private sector," is that their projects are designed
.with the overall public interest in mind. Unfortunately, the way the
404 program is being administered, thess two very important
distinctions are unrecognized, and are not addressed in the MOA. The
end result is that the public is getting less for its transportation
dollars.

Because state DOT’s are major participants in the Section 404
program, with billions of dollars worth of transportation projects
subject to approval, we firmly believe that important opportunities
exist for EPA, the Corps and USDOT to improve program delivery for
each agency through creative administration of the Clean Water Act
and NEPA. The subject MOA is just such an opportunity.

Four specific points should be addressed in the development of an
acceptable MOA:
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1. ROT_SHOULD BE MAD] ART Lo ank PROE AGREEMENT.
Becausa transpertation programs and projects are significant "users®
of the 404 program, USDOT should participate in the development and
execution of the document. USDOT is in the best position, at the
federal level, to articulate the concerns of the state DOT's.

THE _AGREEMENT TQ_
E ALTERNATIVES ANALYSIS ACCEPTABLE TO .

THE CORPS AND USDOT. ection IIY. €. of the current agreement
indicates that this is not the intent of the federal government.

w

Skt ) RN YA Za UN )L L &
. Since many transportation projects, big and
small, involve minor wetland impacts, complicated and lengthy
procedures cited in the current MOA (none eof which are universally
accepted by the federal government) which lead to inevitable
conflicts in judgment, should be replaced with a programmatic
approacli. A size threshold should be established (such as up to two
or three ascres) for which there would be an automatic one to one --
or even twe to one -- compensation ratie. In addition, wetland
banking for such small impacts should be the £irst option, not the
last, as currently proposed. As-public agencles with well planned
yearly construction programs, state DOT’s are in a prime position to
implement wetland banking. The result would be speedier decisions
with ne overall loss to wetlands. Additionally, innovative
mitigation should be provided for and encouraged where feasible..

404(BY(1Y. Currently, project nead is established during the NEFA
etage of project development, and is subject to FHWA approval. It
serves no useful public purpose to spend years repeating this
exerclise for the Corps of Engineers and EPA, with possibly a
different project as & result. The federal agencies should provide
guidance to the states on how to comply with a unified federal
wetland mitigation poligy, and such compliance should be mandated
only once, not several times.

Although not directly relevant to the MOA, we ask that the
Federal Government recognlze that the cutcome of approvals under
Section 404 of the Clean Water Act generates substantial costs to
avold, minimize and replace wetlands lost to projects. Full federal
funding should therefore be made avallable to cover these costs as

legitimate project expenses.

In closing, we wish to stress that the problems presented herein
are long-standing. The propused MOA unfortunately will not result in
increasing the Federal Government’s efficiency in the wetland
mitigation process. '
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Your assistance is therafore respectfully reguested. Please feel

free to contact me should any additional information be raquired. We
thank you for youxr concern.




GDMMDNWMLT&_OF FENNEBYLVANIA
) CERPARTMENT OF TRANSPORTATION
OFFIGE OF HARRIGBURY, PENNEYLVANIA 17120

SECRETARY QF TRANEPQPTATON Januar}’ 25' 19 90

EPA/Army Memorarndum of Agreement

Mr, John H. Sununu ‘

Chisf of staff To The President
1600 Pennsylvania Avenue
wWashington, D.C. 20500

Dear Mr., Sununu:

I am writing to you to express ocur views on the Memorandum
of Agreement (MOA) Between the Environmental Protection Agency
(EPA) and the Department of the Army Concerning the
Determination of Mitigation Under the Clean Watar Act Section
404(b) (1) Guidelines, Since my agency is routinely inveolved
with complying with the mitigation requirements of the Section
404 Regulatory Program, and often experiences difficulty in
working with the many state and federal agencles lnvolved in
the permit application review process, I feel it is important
te submlit our comments and suggestions on this MOA and the
Section 404 Program to you,.

Background

The State and Federal resource agencles in Pennsylvania
began te use the Section 404(b) (1) Guidelines in reviewing our
State and Federal waterway parmit applicatlons several years
age. This occurred when we were in the midst of designing and
constructing several major Interstate Highway completion
projects and several hundred critical bridge replacement
brejects invelving waterway and wetland encroachments, Due to
the importance of not having project delays caused by :
inadequate alternatives analysis and mitigation proposals, we
learned early how to integrate the required Sscotlon 404 (b) (1)
alternatives analyses and mitigation into our preject
development process,

Although we have been successful in progressing with our
transportation improvement programs while complying with the
SBection 404(b) (1) Guidelines, we have expended an sxtraordinary
amount of time, manpower and financlal resources closely
coordinating with the resource ageneies invelved in the
waterway permit process,

Our public invelvement and coordination efforts with
agencies outgide the waterway permit process ave routine as
compared to the coordination effort required to effectively
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deal with the multiple State and Federal agencies involved in
the watarway permit process. In Pennsylvania, waterway permit
applications are reviewed by the PA Dapariment of Environmental
Resources, the PA Game Commission, The PA Figh Commission, the
U.8. EPA, the U,S5, Fish and Wildlife Service and four (4) Army
Corps of Engineexrs Districts,

In examining our projact develepment process as it has
evolved to respond to the Section 404(b) (1) reguirementas for
gtreamlining opportunities, we find that it is not the
substantive requirements (avoidance, minimization and
mitigation) of the (b)(l) Guidelines that cause the most
difficulties, it is the coordination and permit application
review process, Among the problemg we experience iIn
coordinating with the rescurce agencies are:

© Inadequate levels of resource agency review staff
rasourcas to participate in the project development
prgcess as critical lecation and design decisions are
made,

o Lack of conslstent and continuous agency representation,

© Diszagreement among the resourcs agency staff as to
appropriate technical analyesis methodologies, particularly
in the azsessment of wetland values and functions.

o Absence of a single point of contact or resource agency
reviag coordinator to pull the agency position(s)/comments
together. ,

o A high lavel of frugtration from their inablility to
totally prevent tha loss of aquatic resources through the
existing laws and regulations.

We also find the lack of effective and widely accepted
environmental analysis tocls based on gound research and
training in thelr use to be serious problems., Analysis
techniques and methodologies for wetland delineation, wetland
value and functional assessment, wetland impact assessmant and
mitigation desi?n have been glow to evolve and are not widely
accepted, Availability of training for the users has been
limited, at best,

Comments on the MOA

Baged on our exparience in complying with the Sectlen 404
(b) (1) Guidelines and our review of the content of the MOA, we
dc not see the MOA affecting much change in how the Guidelines
are applied to the waterway permit application process for
transportation improvement projects in Pennsylvania. We would
hope that the MOA will result in a more consistent application
" of the Guidelines by the regource agencies.
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EPA/Army Memorandum of Agreement
Page 3
January 25, 1990

Although we support implementation of the MOA, we feel
that it will take more than this MOA to improve the :
effectivensss of the Section 404 (b) (1) Guidelines., Our
suggestions for actlons the Administration could take to
improve the Section 404 Program as well ag the parallel state
waterway peérmit programs are briefly outlined helow.

Suggestions

We suggest that the following actions bs taken to improve the
Section 404 Program and the state waterway permit programs:

1) The Federal zgenciles involved in the Section 404 Program
should be parties to this MOA, such as the Fedepal Highway
Administration and the U.8, Fish and wildlife Service,

2)The MOA should include provigions for the EPA and the
Corps to develop a plan to implement the effective use and
application of the Bection 404(b) (1) Guidelines. We would
hope that the agencies in developing thig plan would
conglder the adequacy of review staffing levele and
budgets) the development and use of widely accepted
analyeis technigues and methodologies; training for permit
review staff and applicants; coordinated research on the
design of wetland mitigation meagures; and the davelopment
of guidance for applicants to use in integrating the
Section 404 (b) (1) Guideline requirements into thelr
program and project devalopment processes.

I appreclate the opportunity to take part in the review of this

important document and to offer our comments and suggestionsg,

Sinceraly,

Howard Yarusgalim, P,E,
Secretary, Department of Transportation
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State Capitol Complex FRED VANKIRK
GASTON CAPERTON Bullding Five AN
SOVERNGR Charleston, West Virginia 25305 STATE G WY ENGINKER

January 18, 1990

Mr. John Sununu

Chief of Staff

White House

Washingten, D.C. 20500

Dear Mr. Sununu:

Recently the US Army Corps of Engineers and the US Environmental Protection
Agency executed the enclosed Memorandum of Agreement (MOA) which addresses the
procedures for wetland mitigation. These procedures were drafted to comply
with Section 404 (b)(1) Guidelines of the Clean Water Act.

The Department of Transportation is very concerned with certain portions
of the MDA. This MDA was to go into effect on December 15, 1989 but 1t has
been delayed until the end of January 1990,

The proposed MOA has far reaching consequences and as such could have major
effects on the soclal, economic and environmental aspects of our society.
Being of such magnitude, it would seem that at least the requirements of the
Administrative Procedures Act should be applied.

The MOA does not allow other concerns to be properly involved in the
decision making process since Paragraph B, Page 2 of the MOA, indicates the
determination of mitigation decisions ¥...shall not be based upon character-
1stics of the proposed project such as need, societal value, or the nature or
investment objectives of the project's sponsor.® On Page 5 in Section C, the
MOA stipulates that "Other reviews, such as NEPA and the Corps public interest
review, cannot be used to nullify any Guidelines requirements or to Justify
less rigorous Guidelines evaluations.®

It appears that the total benefit to the public or the economics of an area
is to be ignored and not allowed in any consideration of mitigation strategies.
NEPA has required a balance of effects to be considered prior to decision-
making in the past, now this MOA appears to place wetlands to the top of all
considerations. Originally, the NEPA process required al) aspects, soclal -
economical - environmental, to be considered and evaluated, It appears that
the social and economic aspects must take a back seat to historical preserva-
tion, hazardous waste, endangered species, recreational lands and now wetlands.

We have found that 4n the consideration of wetlands, the regulatory
agencies have no real fiscal or soclal 1imits. It s apparent that the total
outlay of public funds is not a major concern,
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Mr. John Sununu -2 - January 18, 1990

In the case of the New River Parkway, as one example, the intersection of
the water surface with the bank has been determined to be a strip riverine
wetland. Much of this riverbank was constructed of rock £111 approximately
twenty years ago when the existing road was widened, Due to the terrain of
the area, it will be necessary to f117 into the New River or to butld massive
retaining wails to keep from encroaching upon this area. While the details of
this project have not been finalized, we have been informed in discussions
that we will not be able to touch this area regardless of the cost. In some
areas where the terrain s less harsh, the alternate s to take homes instead
of encroaching on the riverine wetland. We feel that the intersection of the
riverbank and the water 1s certainly a wetland but 4f we can not touch the
area, the soctal and economic costs will soar,

We are working with the resource agencies and are considering these effects
in the environmental impact statement but are very concerned with the final

detatls.

We understand that the OMB has requested that no agency set policies on
the "No Net Loss" issue prior to completion of the President's Domestic Counci)
Policy Task Force deliberations. This MOA seems to be in conflict with that
request. .

We request that consideration be given to our comments and the untimeliness
of the MOA. -

Very truly yours,
ORIGINAL SIGNED BY
FRED VanKIRK

Fred VanKirk
Acting Commissioner -
State Highway Engineer

FV:Rh
Enclosure
cc: Governor Gaston Caperton
Mr. Samuel Skinner, 1V
Secretary, US Department of
Transportation

/Hr. Thomas Larson, Administrator
Federal Highway Administration

Mr. Billy Higginbotham
Division Administrator
Federal Highway Administration
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L ' ARKAN5AS STaTE HicHwAY COMMISSION
RAYAHOND PRTCHETT, Consime L ’?T%Pw"*”{ ‘ MAURICE BNITH
RON HANROD, Yior Conmesin L a0 s
ACOEYESATER i
Lwéywéz;u 25 508 226 HORATE AND TSR

. Lrrrz Rock:, AnkaNeas 77203 CHARLEG VENARE
i gy Tewwscom No, (301) 5693000 o
: Fax No, (301) 565-2400

January 1%, 1990

The Honorsble John H, Sununu
Chief of Staff to ths Presidant
The White House

1600 Pennsylvania Avenus ¥,W,
Washington, ».C. 20500

Dear My. Bununu, ]

I am writing to ezpress my ooncern rsgarding the direction in
which the PFaderal Regulatory Agsncies are preceeding in watland
protection. The Arkanaze Righway and Trzansportation Dapartment
is acknowledgsd nationally ae a leadsr in the protection of the
environment. The Department has received ithis raputation vhile

achieving its primary gosl of providing an excellant transpor=-
tation system for the citigsns of Arkansas,

Strict adhercnce to the Memorandum of Agreansnt dbetween the
Department of the Army and the Environmental Protsction Agency
concerning mitigation could have a negative effact on protection
of the onvironment, including wetlands, Ka3 this Maemorandum
been in effact in 1979, tha Department would npot have scquired
175 ecres of bottomland hardwood watlands in conjunction with
the construction of U.8. €7 and would not have conducted a ten
Year study of the effacts of highway f£ill on bottomland hard-
woods, This monitoring program, a condition of the 404 permit,
will frovidu tan years of data and is expected to be the major
baseline research investigation on bottomiand hardwoods wetlands
in the nation. Another project of significant 'environmental
congsequence and bensfit which would have been affected by the
proposed MOA is the BPayou Bartholomew Expressway in Jefferson
County. This project resultad in the destruction cof 26 mcres of
ratural watlands but through consultation and cooperation with
the resources and reguliating sgencies, approximately 100 acres
of wetlands will be oreated and enhanced and 158 acresz of
uxisting bottomiands hardwood/wstlands will be purchased. The
nitigation plan to lessen the wetland and tiooding impacts made
the sslected alternative acceptabie. :
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ARKANSAS STATE HIGHWAY COMMISSION
Lirrie Rock. ARKANSAS

The Honorable John H.'Bununu
Page 2
January 19, 1990

The primary concern with iho Memorandum s two-fold;

(1) That wetlands Preservation has become a single issue deter-
ninant for Glternative selection, to the detzriment of other
legitimate shvironmental, Ccultural, sccial and design fag-
tors and irrespective of transportation needs,

(2) That alternative Bolection is viewed in 8 vacuum with no
ainimiging or Bitigation fentures, In many instances, with
appropriate mitigation, the environmental benefits oan
actually cutwaigh the hegative aipects of an altarnative,

The Department wil) continue to gesk Ways to lessen envirenmen~
tal impacts while carrying out its Primary migeien, However, we
fully support the Fedaral Righway Administration and the
Depariment of Transportation in their sfforts to promote utili=
zation of the NEPa Process to provida » balanced analyais for
a1l environmentayl, economic, and transpertation needs concerns,
We further reguest that implenentation of this Mamorandum be
postponed until a Sonprehensive naticnal wetlands and nownet-

iocas policy is fullg daveloped and adcpted through #full involvas
nent of the affecte agencies,

Sincersly yours,

g
: zf?**ﬂwvfig-fgs:T:tzb

Maurice Smith
Director

MB:ds

1#18

P.03%

'

)
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: JUL A LEDD
Director .

T S Y Ay T ) .

James D. Quin

Wnyn'l C. Burkes
Chief Engineer

Ceatral District Commissioner

Ronnie Shows
Southern District Commisgionsr

Mississippi State Highway Dapartment | P.0. Box 1850 1 Jackson. Mississippi 39215-1850 ) FAX (601) 359-2233

January 22, 1990

The Honorable John H. Sununu
Chief of Staff to the President
Executive Office of the President
The White House

1600 Pennnsylvania Avenue
Washington, D. C. 20500

Dear Mr. Sununu:

RE: Army Corps of Engineers and U. S.
Environmental Protection Agency
Memorandum of Agreement on Wetland
Mitigation

We have reviewad the recently executed Memorandum of Agreement between
the Army Corps of Engineers and the U. 3. Environmental Protection Agency
on Wetland Mitigation and are greatly concerned with the content and
the procedures of its execution.

The procedures for the issuance of permits by the Secretary of Army through
the Corps of Engineers for the discharge of dredged or fil1l material
into waters of the United States as provided in Section 404{a) of the
Clean Water Act were promuigated through the rulemaking procedures of
the U. S. Government and appear at 33 CFR Part 323 and related Parts
320 through 330.

The guidelines required in Section 404{p)(1) of the Clean Water Act for
use by the Secretary of Army (Corps of Engineers) in specifying disposal
sites were developed by the Administrator of the Environmental Protection
Agency and the Secrstary of Avmy as required through the rulemaking
procedures of the U, S. Government, .

Should the Administrator of the Environmental Protection Agency determine
that an ectivity propesed for permitting would have an "unacceptable
adverse effect" on municipal water supplies, shellfish beds and fishery
area (including spawning and breeding areas), wildlife, or recreational
areas, he or she is authorized 1o prohibit the specification of the site
as provided in Section 404{c) of the Clean Water Act and procedures
promulgated through the rulemaking procedures of the U. S. Government
at 40 CFR Part 231. :
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Mr. John H. Sununu
Page 2
January 22, 1990

The existing procedures and guidelines establish a sensible and workable
process for carrying out the provisions of the law.

The process has worked very well in many cases in the administration
of the Federal Aid Highway Program, resulting in the issuance of thousands
of permits on & timely basis over the years. Likewise, many problems
and delays have been encountered regarding what are wetlands - where
do they begin and end?, practicable alternatives to aveid or minimize
impacts to wetlands and practical mitigation of unavoidable wetland losses.
The degree varies depending on the agency personnel administering the
permitting process and those of commenting agencies, principally U. 8
Fish and Wildiife and EPA.

Our problems with the EPA involvement in most recent years have been
their contention that the 404(b)(1) Guidelines embodied the concept of
No Net Loss of Wetlands", both value and area.

1t would appear that EPA has worn the Corps of Engineers thin and 1s
trying by the MOA to inject the guidelines with frony.

We believe the MOA is not needed and {s not the vehicle for -amending
poligies and guidelines prolumgated through the rulemaking process.

We believe that the "Ne Overall Net Loss" concept should not be advanced
unti] the President's Domestic Policy Council's Task G&roup completes
deliberation on the issue.

We, also, think the Task Group should look {into the New Federal Policy
for Delineating Wetlands with particular reference to disturbed areas
in conjunction with any policy established for "No Overall Net Loss”,

We are attaching copies of two letters with attachments written on the
subjects of "No Net Loss" and the "Delineation Manual" which expresses
some of our fealings about the subjects. ’

Thank you for the opportunity of expressing our concerns on 2 matter
vital to the contiunance of our highway program.

$incerely,

/M 2 i
ohn R. Tabb
DIRECTOR

JRT: je

Attachments
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lz'l"-“‘ "' ' o : Mr. J. M. Tumlin
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January 22, 1990

Mr. Jonn Sununu

Chief of Staff

White house

Washington, D.C. 20500

Dear Mr. Sununu?

Thﬂf?i;;I;;;>Department of Transportation (VDOT) completely
supports the Federal Highway Administration's (FHWA) call for a
comprenensive national wetlands policy to be developed and
implemented by a new Executive Order to replace the existing
Executive Order 11990 dated May 24, 1977. Until such a policy is
developed with adequate opportunity for all affected agencies to

articipate, new policies, regulations and Memoranda of Agreement
MOA% such  as the Environmental Protection Agency
(EPA)/Department of Army (Army) MOA on wetlands mitigation should
be placed on hold.

The naw Executive Order should define "No Net Loss" as it
relates to wetlands and articulate its implementation by the
federal agencies. Further, the Executive Order should integrate
the EPA/Army 404 process with the Natienal Environmental Polic{
Act (NEPA) which could reduce paperwork and enhance overal
environmental protection of our natural resources.

Our major concern with the EPA/Army MOA is its potential to
disrupt, cause major delays, if not complete cancellatiom, of
many public work projects by its automatic presumption that
alternatives exist for none~water dependent projects (highways)
which impact wetlands. This provision discounts all other
environmental concerns and elavates wetlands to a sacred status.

In Section III C, the EPA/Army MOA specifically states that NEPA
cannot be used to nullify any guideline requirements. NEPA was
designed to provide & fair and adequate balancing of all
environmental concerns with full public participation.
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Mr. Jonn Sununu 2= Januacry 22, 19%0

Wnile we fully support the protection and conservation ol
the nation's wetlands, we believe tnat the LPA/Army MOA nas
enormous potential to disrupt toe nation's hignway program. Our
only request is that tne FHWA bDe given full opportunity to
identify and articulate tne nignway program needs prior to tne
adoption of any further wetland regulations or MOA.

;2;’,&%@6,

Ray D. Pethtel, Commissioner

Mil/ jm :

be: Mr. O. K. Mabry
Me . Jl S- HOdse
Mz. R. L. Hundley
Mr. M. B, Thomas
Mr. J. M. Tumlin
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S e,

X g % THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20590

D, <4

February 2, 1990

MEMORANDUM FOR GOVERNOR JOHN SUNUNU
CHIEF OF STAFF

THE WHITE HOUSE
FROM1 SAMUEL K. SKINNER g\&'

Enclosed is an updated liest of projects that would be affected by
the proposed MOA on highway projects. This list was prepared after
consultation with Highway Directors all acrose the country.

I understand that you have received a number of letters from State
Highway Directors and governors from all over the country. A
representative sample is enclosed for your use. I believe this is
a good sample of how people feel about MOA and why it can not be
approved in its current form.
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EFFECTS OF THE PROPOSED
EPA/ARMY MOA ON HIGHWAY PROJECTS

Ralong ¥osh, WY U3 12 -
If the proposea'MOA had beén in effect it would have besn impossible to
develop proJjects that resulted in a net gain in wetland values;because the

Following are some
5@1

I .-~u N )
Jrer 300 ryalaely g DURLL 9T

thison South Beltway in Wisconsin where 22 acres.of wetlanda were-. .-
compensated by 20 acres.of replacement wetlands, and 102 .aores of
wetlands placed in’ publio ownership preventing from drainage not
regulated by Seotion O, . A

An‘lran sas wh 1A'h
“.l *v..

Pins Bluff bypass. in Ar ie in development.u~ .

Twenty-eix aores of wetlanda are oompensnted by creation of :
100 aores and purohaaa of 160 acres of existing wetlands, protecting
them from drainage not regulated by Section 40i4.

Raneoeas Creek Bridge in New Jersey where 2.3 acres of wetlands ‘Were
ocmpensated by oreating 4.5 acres that have sucaessfully duplicated

2024562387822 4

the original value acre for acre resulting in a net gain of

oo e 242 aOPeBe 5. ry I=104, wvanzv. ’LD DINAGG
nohutls - Following projeonggqg examples of projects that could not havg;pgpnqugkgﬁg@n 3y¢335
under the MOA: ? . s L
- g . S 92720 Saar
Route 25 Bourne, MA
I-495 | Marsh Field, MA ) o T
" L
I-90 ' Sterlins, MA
e G MR 187
Bobby Jones Expressway Augusta, GA
G T e R o Ll
Torras Causeway Brunswiak to Simons Island, GA
U z.,‘: :
I-95 SOutn Carolina to Florida
) ’ DS Lae s Go. . 6n Uz gl
- I=16 Cho Macon to Savannah, GA '
. R e 3o
Bridge over Anasgco River Mayaguez, PR
Maayetd fg ooun [RESIEE
Bridge over Hérrera River’ Rio Grande, PR
ﬁ‘b -11 1

Ta gy i'.r,\_’;:

PR-2/Bridge ovir
Camy Rive JH“ e fo,

Ui

WAL
IRt R

I-15

- Camuy, PR

Bridse ovar Gl oo e s o
Boca Prietd Channel Y “““"Hﬁﬁhcdo} PR
’ Jooo . us o)
) Bernice=Basin, MT

Us 12 Gl el . A

Avon-Elliston, MT
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AABOPR Uk, oD 5 43

us 12 N Helena West, MT

gg 74

vs 12 . - Ryegate Emat, MT 5y an
e ! _‘. Yo 99

I-691 V‘HT' - From ii91'wester1y to I-84, CT.

Central CT Expreasway E - _—
Route 9 = i ' I=91 - west-north to I-84,”CT""

I~§1 e Rartford north to MA State’ 11ne.§cr O
Route 7 At northern terminus at I-84
T Danbury ~ at aocuthern termihus at
4 I-95 Norwalk, CT o rrn B

195 ‘ I-95, CT o

Baldwin Bridge & .. 7 Saybrook to Old Lyme S

Approaohes . Z
I-164, Evansville Bypass Evansville, IN ~ " y

. . [l AL
Us 50, Washington Bypass Washington, IN e .
i) -:‘-*j’_’f__‘,' S ‘o{; ) Cwkded
us1yaosmml U . Gary, IN «; , .
US 24, South Band Bypass ‘ Seuth Bend, IN
Us 54 - ' ~ Kingman Co., KS ot
Us 78 - o Ttawambe Co., MS N
Vet

Us 98 e Forrest & Perry Counties, Ms'
us 82 N | Lowndes Co., MS Ry s e
US 4OV ;f;‘ N Sunflower Co., MS )
ﬁS 98 V ;.fi‘:L o George'CO., MS | . ;;
US78  Marshall Co., M .
Us 78 '5;_ o Benton Co., MS Pt

Us 45 ‘ Lauderdale Co., M8 = .

LTI N N I
Y T2 R K A S I A R & S .g_.‘

Us ¢8 : S ' Forreat & Parry Counties,wMS
. US 84 o ' ' Wayne CO., MS 26 0t e

SR 25 . ~ Leake Co., MS GO ED B e e e B D
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TE T L.US Us Tooridnl, T Aloorn Co,,-MS

Us 78 o | Itawamba Co., MS

Us 84 : ””;w A Jones Co.;-MS
U8 bow R  sunflower Co., MS
Us 61 :‘> »_" B Coahoma Co., MS

Ké&L Streetwéggn;Ator Linooln, NE s
(Capital Parkway West) SR
1;287 SR et northern NJ |
Trenton Complei:(1;295)31u-« UTrénton,-NJ
! State Route 18~ - ' .7 .7 .. Monmouth Co., NJ
State Route 92 '?g? iiCentral, NJ
State Route‘gn :” l Morris Co., NJ

. N
o H“, DR

State Route 55u-% <isliert.) 0 GléUcester Co., NJ

PAERERS L I A S S U I
Aolice 171 gxtannlon

Stete Route:152:.7" .. o inronearcAtlantie Clty, NJ oW

GeRETR AL D D

"o |
Hl . AT

Following proposed proJects will be in jeopardy under the MOA- . e
f‘»: _1 Ao 7,_-.,-1', \‘»r»_ / {,u_ C - ; : “ o

Central Artery/ o e e e i

Third Harbor: Tunnel:-. .- Boston, MA - Ty e e

Beverly SalemPBfidgevaf Salem, MA

Route BT " It %o dummtiscion AgAwam, MA Ha 2l
us 17 .-~ i Richmond Hill, GA B ;
HaN‘y S, Tr‘uman Pkwy Savanmh' GA .

e

Fall Line Freeway . Macon, GA

7t L O A ey < g ™
B%el vhraob axiosusien

CUS 1 S Lo TatT iy - Folkston to Wayoross, GA

us 82 _ _ : - &esup to Ludewieki, GA
PR-26 Baldorioty Ave. San Juan, PR

PR-SB Helooation of PR-3 Humacao, Ysbucoa, PR
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PR=3 65th xnrantx»y Lve. 4(:,gro1,i,n§'.,‘..'4

us 50 .

=al

PR-167 aayamqn-},,, PR 85 Doe Ldus
Naranjito o Bayamon, PR THDPQ@M A

PR-109 Anq;ggﬁgxggpq@ﬂ, v Anasoo. PR | a8 81

PR=2 s Mayaguez, Aguadilla, PR s

PR=406 .. ..-w 19,40 7, . coAnBSGO, PR B

[Ys
-3

PR=119 U e R qj&,éémﬁy' .
Us 93 _;IFF;: :f‘*, 15‘ I
Rouﬁe (L T Absa”°k°°-001umbus. . L
Relooﬁted RPutEiﬁk ’ Bolton to Willamantio, CT '&; ——

Route 6 . . . .. Bolton to Rhode Island e e, ot
S State line, CT
Route 11 Extension ~  ~  Route 82, CT -
i gs (Salem-4 corners) to I-95 -,y .4r Rewtd S2C

Route 7

et

Completion of comstruotlen <. .o ool ot oy
between Norwalk and Danbury, CT '

1-291 ST AL e TR ‘Fpom 1-91 - Qﬂﬂt Gnd South tO I'eu CT TNt _,‘7'”’ K

© Route 72 . ..“:-_-‘;'.'Plainville westerly to I- 8

Us 231, West Lafayette . Q!;“West Lafayette, N -tk s bt s meat R e
Bypass “ﬁ‘ ' R L S s

Us 20 _ Steuben Co, IN
us 24 : Wabash to Huntingten, IN

I-265 extension From I-65 east to SR 62 in
Clark Co., IN

National Lakeshore Michigan, IN
Aocesa Road

96th Street extenaion US 31 to I=69 in Hamilton
) and Marion Counties, IN

Us 50 : Knox Co., IN

South Lawrence Lawrence, KS
Traffioway
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: SRR A , sl
Us 50 s T Lyen Co., XS » w 4 E
SE Corridér S piﬁtaeurg to w1on1tu._xs: s IS
Improvement .-y i L Tl WO Ao
s 61 Claiborne Co., MS - Gvmmiisizgs
UsS 72 Aloorn Co., M8
Us 72 o ,Tippeh-Alcorn Co., M8
(State Route 15 to Theo)
B us 82 Webster Co., MS
o (Eupora to Mathison)

us 82 Montgcﬁery Co., M8
NJ Turnpike - northern NJ RO
US Route 206 osrtral NJ ot

- State Route 14777 ¢ i -PCape’May Co., NI

County Reute 522, Middlesex Co., NJ

’Eieénheve% Perkﬁe}*f_7 L iEeeek;Cog}fNJ'

N These are representative of all the: other ‘States which see’ unjuetified~~>'- RPN
©oorotestn pigldity in the MOA’ that” would oregte’ enormous obstacles for highway ‘projeets R
v with the real possibility that the end result would be a net Tosa "of watlands ' -
v because mitigation options especially thcse that would take wetlands into the
public domain thereby proteoting them in perpetuity rrom draining by privete
interests would be severely diminished, ’

Aot e ape Lap
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Ehe State of New Bumpshire |

Bepurtment of Transportation
Aok 6, Rorton Eutlhmg

Banent A dpronaMa’

ﬁl!lﬂ Orive™ AETinn Q@h;}.ziza:rgp;gﬁg '
| i » | $.0. Bax 483 o
“"‘mllw E. ‘tl;kmg PE. Concord, XK. 0133020483 - el BB3-271-37%4
D i q’mmuﬂl‘mﬂ' CARGLTY F9, Ll o { ' ) E «‘.'» S Fax: 503-2?1 ‘3’14
2 [ s b= Rt v .l‘w,

CJansacy 19,1990 0

Eugene W, Cleckley ‘
Federal Highway Adminis:rltion L
(Tcloccpy) O

?#ﬁ&fuiﬁnﬁ Re: Your: requcu: to :eviaw propoced rcvilion to :Hu EPA and :h Depar:men:
ol Army 8 MOA- rcsardin; wctlanda. SRR g J

I have at:ached a copy of a statement which was made for mt beloro
. '~ Congressman Laughlin-in'a sessien here . in Naw Hampshirte today, ‘It mats: -
sir ic forth my over-=riding ¢oncarn about: tha MOA which your propoaed amcndnen:s do._
v . not raflect as yet and that is.che MOA.would have people who are’ nartowly
focused on wetlands issues make decisions for other. nxper:ktedcral ageneleswé“u
and -id contrevention of the. balanc‘ng raquireman:s o£ :h ’Nntional ‘
: Environmentai Policy Ac;. ﬁﬁuw;. : : . s

Wiy . In fac:, it repeals NEPA. 1: is lcsillativc and rcsula:ory change by
; interagency agreement and is illagal as hell. I wish 'that the Federal™ e

Highway Administratien would stand up and say s0. Do you really want to f}‘ T

delegate your (?HWA's) responaibilicy for safety to !PA and the corpa? SR

.:' Vv .‘:‘
3 3

_ A i
= Aeity Beyond that vary important basic lesue, @ am !exing blck your drn!h . o

“t97 zr 45 with hand written:commentsy..This:is the Dest wa aze going 'to ‘be able to: d°L‘“-”“*"? v
. as of the elo-e o! buliness coday bu: we wtll have naro an Monduy.{, 7
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S'm:rz or Nrw J EnssY
DEPARTMENT OF TRANSPORTATION
fra IO:S -AGKWAY AV!NUC e

ﬂ"_,, o m

*ROBERTAJNnocsNzF A
Ac‘rlNG .ommsscoNen L ;

‘\'January 26, 1990

*”*HOnorable John Sununu ‘ CoE
’“'Chief of staff to the: ?resxdent
The ‘White House '
| 1600° ‘Pennsylvania AVenue‘
Washington, DC 20503

Dear Governor Sununu:

We have been advised that you recently met with Secretary
Skinner, regarding the recently drafted memorandum of agreement (MOA)
between the Environmentsl -Protection Agency (EPA) and the. Army CQrps ;ipé:;

. "6% " Engineers on ‘wétland! nitigation. “We would 11ke to. taxe "tHis - o
.~oppartunity to pr3581t the''doncerris of the New Jersey Department of‘
Transportation (NJDOT) on thls iSsue.;j> o e

-tJ

_The November 15, 1989 " andu o 0t Between the

;;f;ﬁ}’ onmenta ion A v the Depariment of tng ATV oo
L. ,.-Concern 3rmi Mitigation U £ L s
- .egtien_AQAiBl;Liiiguiﬂelineei in its current revised form,. will,“_y““ e

‘perpetuate and ‘exacerbate a dtnlicatiVe and grossly inefficient T
.. , decision making process regard’ng wetland impacts. on’ federally :unded
1vtransportation projects. The 404 program, for years, hag plagued”
state transportation agendies with costly delays. ' .In general, we
believe that the MOA should acknowledge the unique position of state
DOT’s, avold the continued waste of precious transportation dollars, e
and recognize the: input -of the United states Department of . . S
‘Transportation (USDOT I , ,,ij_i - ﬂii,;;if"ﬂﬁ'i@ﬁ"
I POt bia amesewal, e
R First we' should point out that tne NJDOT has, over the years,',
_taken great care in aveiding and mitigating wetland impacts on all
projects. With the recént -enactment of a state freshwater wetland -
““protectien act, NIDOT has been working in close partnership. with our
‘gtate wetland protection agency (The New Jersey Department.of | .
Environmental Protection), to continue developing environmentally
acceptable projects. We do not question the value of wetland
protection -~ in fact we strongly support preservation and mitigat ion
. '(and’ in New Jersey, we generally replace wetlands at a ratio of two

P et fe
TR AR AT
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. for evary one acre 1ost) =« but we believe the federal review process

- is duplicative, flawed, and unfortunately, left unresolved ln thel
current MOA. o

| L

iy ‘(M

- Before elaborating on- speCific _praoblens, we : .)d;emphasize,thatﬁm

',-in contrast ‘£o-'the "private seotor Wigtate’ transp ation agenciesU 11 Lt
- are in a unique-pdsition;' resulting from the applicaticn of the M
3h: National Environmental Policy Act (NEPA) and Section 4o4woﬁdtheﬁclean~
- Water Act to-their programs.’ THé sitlation can be‘described as &a
. "erossfire" between two different federally imposed standards SRy

juthree federal agencies at two separate phases of pr ]eut development .ﬂﬂ'z;

lﬁy

First, to get funding approval from the Federal Highway - '
. Administration (FHEWA), state DOT’s must conduct an exhaustivs and o
- .lengthy analysis of project alternatives, and select a. project design:' . ¢
'Tn“rto‘satisfy the NEPA standard; one that balances all;social economio' e
»-and’ environmental con31derations “Later, to obtal s‘section 404 . .l
‘permit from the Army Corps, the DOT’s must conduct -yet another jf
-exhaustive and lengthy analysis of project alterpatives, buf.this .
time, to satisfy a different standard known as_the "Segtion., . . ..
404(B)(1)" standard, Unlike the NEPA standard, this standard, ‘
Jointly administered by EPA and the Corps, is solely ooncerned with-
- selec*ing a deswgn that avoids and minimizes impaots to wetlands

The result is that the transportation lmproVement initiated by
-the state DOT culminates in one project design: approved by the .HWA,
~-followed later by a different: project design approved by the Gorps..

A " This "crossfire" has a ‘tremendods cost in terms of time, money and
" ,governmental credibility.ﬂ (In contrast, projects which do .not use. .. ...
PR ;qfederal funds and require: federal’ ~approval. only,from the Army Corp Py
s by pdre subject to: only one alternatives analy31s,fadmi st

' Corps.) Sl : » g

Another area whele state Dom's are in a uniqueepoSition in . :

contrast t9o the "private sector," is thet their: pro]ects are. desigredff _

L With ‘the ovu;--r:al'I public interest 'in mind. Unfdrt unately, the way the .., .

s ‘404 ‘program is Peing administered ‘thess two very important | oy -

= distinctions -are unrecognizéd, and ‘are' not addréssed in thHe. MOA The;. el

~end result is that the public lS getting less for. its transportation S
“dollars. - cLL T

Because state DOT's are majer partic1pants in the Section 404
program, with billions of dellars worth of tranSportation projects .
subject to approval, -we firmly ‘believe’ that inportant’ opportunities
_exist for EFA, ‘the Corps ‘and USDOT to -improve program délivery. for:
eaoh agency through c¢creative admioistration of the Clean ‘Water’ Aot
‘and NEPA. The subjcct MOA is just such an opportunity.;;_n .

'
' !

. . Four specific points should be addressed in the development of an
acceptable MOA- T S

Rt B
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1. USDQT SHOULD BE MADE A PARTY TQ THE PROPOSED AGREEMENT. -
Becausa transportation programs and projects are significant "users"

;éﬁﬁg;ﬁ of;the 404 program, USDOT should participate in the development and

A: éﬁ'tﬂ@xecution of the;doqument.' USDOT is in the best position, at the ’ p
20‘s.  federal level, to-articulate the concerns of the state DOT’s.. R

{1 /[; »U'!:.f,_.-»%: . o . e e e :?/-:
A AR. T REEMENT TO R

ALTERNA E ‘ 3 ACCFPTABI, . A
" THE CORPS AND USDOT. Section'-IIX. C. of the current agreement - -
=, indicates that'this is pot the intent of the federal government. .

By Hbnomwmelo SBoanal B Snin
TLAND
Since many transportation projects, bilg and

Ll

SR~
'~ small, involve minor wetland impacts, complicated and lengthy
;0 Procedures c¢ited in the current MOA (none cf which are universally’
accepted by the federal government) which lead to inevitable
conflicts in judgment, should be replaced with a programmatic
.. approachi. A size threshold should be established (such as up to two
. . or three acres) for which there would be an automatic one to ocne --
-+ or even two to one -~ compensation ratio. In addition, wetland
... - banking for such small impacts should be the f£irst option, not the
.o u 2n..-28%, as currently proposed., As‘:public agencles with well planned .
<+ .yearly construction programs, state DOT‘s are in a prime position to
.; .. implement wetland banking. The result would be speedier decisions
with ne overall loss to wetlands. Additionally, innovative

,';g;;@amitigation should be provided for and encouraged where feasible.

sioide A ING FOR ALL_TRANSPORT
X .’ CT— ﬁ - ' G EEM w ! t ’ l .

g THE WATER
-.0404(BY(1Y. Currently, project need is established quring the NEPA
-stage of projsct development, and is subject tc FHWA approval. It
serves no useful public purpose to spend years repeating this
exercise for ths Corps of Englneers and EPA, with possibly a

s @dffarent project as a result. The federal agencies should provide

wraep s guidance to the states on how to comply with a unified federal

a5 wetland mitigation policy, and such compliance should be mandated

only once, not several times. ’

( Although not directly xelevant to the MOA, we ask that the

.. Federal Government recognize that the outcome of approvals under
o- . Section 404 of the Clean Water Act generates substantial costs to
 -s;avold, mininlzs and replace wetlands lost to projects. Full federal
. funding should therefore be made avallable to cover thess costs as
legitimate project expenses. . .

v~ In closing, we wish to stress that the problems presented herain
are; long~-standing. The proposed MCA unfortunately will not result 1

increasing the Federal Government’s efficiency in the wetland
mitigation process. ' > _ o v
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our assistancae is therefore respectfully requested. Please feel
free to contact me should any additional information be ragquired. We
thank you for your concern.

SHTPLALTE 00 ol NMAYOLL 8 GOME
TTMPNT SF Y e rTAYID: R
T lpnd e o o ROD b DERGE & S
- N a ftn e e e s %
.. Act¥ng/Tommissio R

New Jersey Department of Tiapsportation

T S O AT
S oamuds allls g B
A

o1
i
L .
!
X
“
13 T
Vi :
. . . 3
- B T Y B
S f o N
3
3
:
- s .
.2y . - . R Ly trgn
o § H 3
: . r
. i L
. .
' NS I
\ - - L ,,‘f...
: s A
- - - :
R i
v
AAAAAA LS '




|
| a.~
r 4 \ S -7
o G st TR , APy Momarandum of kB
COMMONWEALTH OF FENNSYLVANIA Fugn A i
_ DEPARTMENT OF TRANSRORTATION SR RAR T LN S R . B¢
OFFICE OF HARRISBURYD, PENNSYLVANIA 17180

S$LCRETARY QF THANS"&'\'A"VO.N = ) qanuary 2 5' 19 90 |

EPA/Ariy ‘Memorandum of Agreement

‘Mr., John H. Sununu : _ S
Chies of Staft To The Presidgng: ~ [P T SN T 5 Uy

1600 Pennsylvania“Avenue ™ =
Washington, D.C. " 20500

Dear Mr. Sununu:

: I am writing to yol to express cur views on the Memorandum ...
of Agreement ({MOA) Between the Environmental Protection Agency . -
(EPA) and the Department of the Army Concerning the . . S
N Determination of Mitigation Under the Clean Water Act Section’ A
i 404(b) (1) Guidelines, Since my agency is routinely involved, . . .. ..
... with complying'with'rhe mitigation requirements of the Section ..
.. 404 Regulatory Program;.-and often experiences diffieulty in ... «
1w working-with the many‘state!'and federal agencies invelved in, ...,
o the permit application review process, I Zael it is important. .. 1 -
te submit our comments and suggestions on this MO2 and. the .. .. ... .. ...
Section 404 Program to ‘you. ' S '

Baekgrcimd o

The’State and Faderal raesource &gencias in Pennaylvania '
began to use the Section 404(b) (1) Guidelines in reviewing our .
State and-/Federal waterway permit applications geveral years -
ago. This occurred when we were in the midst of designing and
constructing several major Interstate Highway completion '
pProjects and several hundred critical bridge replacement .- ... ...,
projects invelving- waterway and wetland encreachments,; -Due . te.:, = °
the importance ¢f not having project delays caused. by. - :

inadequate alternatives analysis” ana mitigation proposals, we-
learned early how to integrate the required Section 404 (b) (1)
alternatives analyses and mitigation into our projeect .. -

davelopment process, ST e

_Although we have beeén successful' in progresging with.our .. ..: ..
;.0 transportation improvement progiams while complying with.the- - " .o -
V... Section 404(b) (1) Guidelines, we have’ expended ar_extraordinary... .- -
" amount of time;_manpower'quvfinancial-resourceE:QLQEQIY;tjﬂw EET TR ARt 1
‘coordinating with tha resource agencies involved.in the-. .. .. oo v ;-
waterway permit prodess, - - T TR S

[P - JEREN

, Our public involvement and coordination efforts with
agencies outgide the waterway permit process are routine as
compared to the coordination effort required to effectively
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© _EPA/Army.-Memorandum of Agreement gﬁA/A§my.Memargnﬂum o7
Page 2 FRET L en
January 25, 1990 JAANAEY 3. Avigs

deal with the multiple State and Federal agencies involved in

the waterway permlt process. -In Pennsylvania, waterway ‘permit~: TULO
applications are reviewed by the PA Dapartment of ‘Environmental’  : .
Resources, the ‘PA Game Commissicn, The PA Fish Commigsisn the  ~= ™
U.8. EPA, the U,S, Fish and Wildlife Service and four (4) Army
Corps of Engineers Districts. ' e e e T

e ' In examining our project development process as it has
co evolved to respond to the Section 404 (b) (1) reguiréments for
streamiining opportunities, we £ind that it is not the
substantive requirements ({avoidance, minimization and '
mitigation) of the (b) (1) Guidelines that cause the most =~ =
difficulties, it is the coordination and permit application
review process, . Among the problems we experience in - - - . -
coordinating with the resource agencies are; SR
o Inadequate levelsg of résource agency review staff

rasources to participate in the project development

process as critical location and design decisions are -
R P o Lack of congistent and continuous agency representation, ~: ¢

o Disagreement among the, resource agency staff as to'c - i.

© . appropriate; technical analygis methodologies, pAfticu}gélyﬁgquJQ;

ST in the asgsessment of wetland values and functions. ' -

‘ © Absence of a single point of contact or resource agency’ R
review. coordinator to pull the agency position(g)/comments AR
together. S v ' A

© A high level of frustration from their inability to DL
totally prevent the loss of aquatic resources through the' *
existing laws and regulations, : AR IPERINEAR S PR

We also find the lack of effective and widely accepted
environmental analysis tocle baged on sound ressarch and o
training in their use to be sarious problems, Analysis
techniques and methodologies for wetland delineation, wetland

—_— e value and functional aggessment, wetland impact ‘assessmént and
A mitigation design have heen glow to evolve and are not widely L
. --» ~ + accepted, Availability of training for the users -has been - U7

limited, at besgt,

Comments on the-MOA

Based on our experience in complying with the Sectien 404

te e () (1) Guidelines and our review of the content of the MOA, we
irinmlin-~; 4o not see the MOA affecting much change in how the Guidelines
e are applied to the waterway permit application processg for

“o wonis  transportation improvement projects in Pennsylvania. We would
~---in - hope that the MOA will result irn a more consistent application
"7 7 of the Guidelines by the resgource agencies.
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Altholigh e support implementatioh 5f tHe MOA, we feel e

Soraet that it will tike ‘more than this MOA to improve the :

effectivensss of -the Section 404 {b) (1) Guidelines. Our
suggestions for actions the Administration could take to
o improve the Section 404 Program as well ag the parallel state
Lot waterway permit programs ape briefly outlined helow. ' '

Suggestions SR

Weé auggest that the fdilowing actions be tiﬁéﬁ;tbfihprove the
Section 404 Program and the state waterway permit programs:

1)The Federal agencies involved in the Section 404 Program
should be parties to this MOA, such as the Federal Kighway -~
Administration and the U.S, Fish and Wildlife Service, - -

N 2) The MOA should include provigions for the.EPA and the
Pt it ‘ Corps to develop a plan to implement the effective use and
FROAT LG application of the. BSection ¢04(b) (1) Guidabines,waenwouldT”P§J”'
e TR hogeﬂthatathqrggeng;gsgin developing thig;plan would. .ih lis se
AL conglder the adequacy of review staffing-levele:and;i® = o0 0 lou
climt o budgets) the development and use of widely accepted
analysis tachniques ang methodologies; training for permit ..
review staff and applicantay coordinated: research on the
design of wetland mitigatien meagures; -and the development
of guidance for applicants to use in integrating the . . ’
Section 404 (b) (1) Guideline requirements inte ithedir o
program and prcject development procegses., - ~

I appreciate the oppertunity to take part iﬁféhéfgeéieﬁ of thig

important document and to offar our comments and suggestions, .

T S

" Binceraly, Lo 'ﬁiﬁ,ﬁxﬂ.ﬁ]. ‘ cagia phoaor v

P ey
W

‘Howard YeFusalim, P,B,  ° =
Secretary, Department of Transportation

T
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o D Tagt ouhah dew qnone s oo yﬁgixguﬁ}gb Wi gF
Mr. John Sununu’ Flyecnant ane | the

Chief of Staff
White House

wWashingten, 0.C. 20500 -

"Dear Mr. Sununu:

: Recently the US Army Corps of Engineers ang the US Environmental Protection
" Agency executed the enclosed Memorandum of Agreement (MOA) which addresses the
. procedures for wetland mitigation. These procedures were drafted to comply -
with Section 404 (b)(1} Guidelines of the Clean Water Act.

Wil “iini o The Department of - Transportation, is- very concerned with certain portions iiociiic
ToLutoiu mgf the MOA.  This MOA was to go into effect on December 15, 71989 but 1t has
been delayed until the end of January 1990, ' a

The proposed MDA has far reaching consequences and as such could have major
"effects on the soclal, economic and environmental aspects of our soclety.
' 'Being of such magnitude, it would seem that at Teast the requirements of the

Administrative Procedures Act should be -applied.

_ The MOA does not allow other concerns to be properly involved in the
- deciston making process since Paragraph B, Page 2 of the MOA, indicates the
- determination of mitigation decisions *...shall net be based upon character-
“45tics of the propesed project such as need, societal value, or the nature or
" {pvestment oblectives of the project's sponsor.* On Page 5 'in Section C, the
i MDA stipulates that "Other reviews, such as NEPA and the Corps public interest
“:'freview, cannot be used to nullify any Guidelines requirements: or to-Justify.-..s
less rigorous Guidelines evaluations.”

o It appears that the total benefit to the public or the economics of an area .
" 45 to be ignored and not allowed in any consideration of mitigation strategies.
. NEPA has required a balance of effects to be considered .prior to decision-
7 i Timaking in the past, now this MOA appears to place wetlands'to ‘the top ofcalhiniat: ey
ii2ve: considerations. Originally, the NEPA process required all -aspects,: socialine iiicigl:.
ar i wiigconomical - environmental, to be considered and evaluated. It appears: that a
T a7 the soctal and economic aspects must take a back seat to historital preserva- .
@i i inhdtgien, hazardous waste, endangered species, recreational lands:and: now:wetlands:.:os

. ‘ ) LT R R AT N L VT S ST
We have Found that 1in the consideration of wetlands, the regulatory

‘agencies have no real fiscal or soctal 1imits. It is apparent that the total

outlay of public funds is not a major concern,
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" request, o
L We request that consideratton:be given to our comments andgihé ﬁht1meifng§§ ;:V;}ﬂu;.‘,

LR

S10% "She water surface, with the bank has been determined to be a~strip riverine
. 'wetland. Much of this riverbank was constructed of rock f1117approximately

. Mr. John Sununu: ' -2 -

v JaNUBry 18, 1990

e e B s

BN

. In the casd of the ‘New River Parkway, as one'exaﬁp1e;'tngfhﬁﬁgtgg;f1on of

twenty years ago when the existing road was widened, Due to-the -terrain of

L the area, 1t will be ‘necessary to f111 into the New River or to-buiid massive
. retaining wails 'to keep':from encroaching upon this area. While the details of

o HE Y

g

" “this project-have ‘not- ‘been finalized, we have been informed in discussions

that we will not be able to touch this area regardless of the cost. .In -some
areas where the terrain is less harsh, the alternate is to take homes instead

"'_“gf encroaching on the riverine wetland. We feel that the intersection of the
‘riverbank and the water 1s certainly a wetland but 1f we can not touch the
‘"area, the social and economic costs will soar.

We are working with the resource agencies and are considéfjhg'tﬁese.eFFects.

in the environmental impact statement but are very concerned with the final

- detatls.

. We understand that the OMB has requested that no agency set policies on
the "No Net Loss" issue prior to completion of the President's Domestic Council
Policy Task Force deliberations. This MOA seems to be in conflict with that

. Very truly yours,

| ORIGINAL $IGNED BY -
FRED VanKIRK -

Fred vanKirk
-+ 'Acting Commissioner -
IR _State Highway Engineer
FV:Rh | -
Enclosure ’
_cct Governor Gaston Caperton ' -
Mr. Samuel Skinner, Iv' L
Secretary, US Department of
Transportation IR

/Mr. Thomas Larson, Administrator

Federal H1ghw§yj§dmihj§tration~';;_fil»{»; , »

Mr. BI1ly Higginbotham- -~ . . S S A
Division Administrator:: -0 <o o BN LT T TR
Federal Highway Administration e | e N

2 o

b

L-,




© SENT_BY:DOT-8-1 . P 2= 2-90 i Bi33PM 2023663956 2024562397:#17

. ARKANSAS STATE HicHwAY CoMMISSION

' Gt_j.%:! *m;@;‘.: k . '-' ¢
T oo, Anmavass 72208
“yne B mnm
L Rophsier Teuzrmcaz No. (501) 5692000

Fax No. (501) 869-2400

January 19, 1990

The Honorable John H., Sununu
Chief of Staff to the President
The White Bouse

1600 Pennsylvania Avenus N,W.
Washington, D.C. 20500

Dear Mr. Bununu,

ool X

I an writing to express my concern regarding the ‘direction in
o 7 which the Fadaral Rogulatory=Agsngios'aro.proeaedi
JBoihesat proteetioh.  The Arkansas Highway- and Transportati } ,
L T g acknowledged nationally as a leader in the protection of -the
snvironment. The Department has received this reputation while -
- achieving its primary goal of providing am excallant transpor-
tation system for the citizens ©f Arkansas, S L ‘

Strict adhersnce to the Memorandum of Agreeasnt Dbetween the

- Department of the Army and the Environmental Protection Agency

concerning mitigation could have a negative effect on protection

of the environment, including wetlands, Had this Memorandum

been in effect in 1979, the Depertment would not have acquired

175 acres of bottomland hardwood watlands in conjunction with

the construction of U.8, &7 and would not have conducted a ten

- Year study of the effescts of highway £1il1 on bottomland hard-

- woods, This monitoring program, a condition of the 404 permit,

will provide ten years of data and is expected to°be the major

baseline research investigation on bottomland hardwoods wetlands

in the nation. Another project of significant 'environmental

consequence and bLenefit which would have been affected the

4 - proposed MOA is the Bayou Bartholonew Expressway in Jefferson

2. County, This project resulted in the destruction of 26 acres of

-2 - natural wetlands but through consultation and cooperation with

o the reasources and regulating agencies, approximately 100 acres

~ of wetlande will be created and enhanced and 158 acres of

o oxisting bottomlands hardwood/wstlands will be purchased. The

" mitigation plan to leagen the wetland and flo0ding impacts made
the selected alternative acceptable. ' -

hg in wetland: i
on-Departaent’ " oo
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The Honorable Jchn H, gupuny
Page 2 T
January 19,';990

PR D []

The primary concern with iho Mezorandunm (s two-fold,

(1) That wetlands Preservation has become & single issue detor-
minant for alternative selecticn, to the detziment of other
legitimate environmental, Cultural, sceial and design #an-
tors and {rrespective of Sransportation heeds,

(2) That Alternative Bslection is viewed in a vacuun with no
ninimixing or Bitigation features, In many instances, with
appropriate nitigation, the environmental benefits can
actually cutwaigh the hegative aspects of an alternative,

The Department wil) continue to geek ways to lessen snvironnen~:
tal impacts while carrying out its primary missien, However, we
fully support the Federal Highway Adminigtration and the -
‘.. Department of Transportation in their efforts to promote utilia
- zation ‘of the NEPA process to Provide a balanced analyais $or
T all environmental, economic, and trangpertation needs concerns, -
" We further faguast thae implenentacion of this Memoranduz be
postponed until a corprehensive natienal wetlands and no-net-

loss policy s tullg developed and adopted through full involve~
nent of the affects agencigs, _ R

Sincerely yours,

: ZC“M%
Maurice sSmithp
Director

MB:ds
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 Mississippi State Highway Department / P.0. Box 1850  Jackson. Mississippi 39215-1850 1 FAX (601) 359-2233

January 22, 1990 ESEETE R

The Honorable John H. Sununu .
Chief of Staff to the President
Executive Office of the President
The White House -

1600 Pennnsylvania Avenue
Washéngton, D. C. 20500

Dear Mr. Sununu: - |
 RE:" Army Corps of Engineers and U. S0 "7
Environmental Protection Agency . . . °
. -Memorandum of Agreement on Wetland = .
© Mitigation ‘ ceom e ;
We have reviewed the recently executed Memorandum of Agreement between
the Army Corps of Engineers and the U. $, Environmental Protection Agency .
on Wetland Mitigation and &are greatly concerned with  the content and
the procedures of its executionf s

The procedures for the issuance of permits by the Secretary of Army through
the Corps of Engineers for the discharge of dredged or fill material’
into waters of the United States as provided in Section 404(a) of the
Clean Water Act were promulgated through the. rulemaking procedures of
the U. S, Government and appear at 33 CFR Part 323 and related Parts
320 through 330. » : ' S .

The guidelines required in Section 404(b)}{1) of the Clean Water Act for
use by the Secretary of Army (Corps of Engineers) in specifying disposal
sites were developed by the Administrator of the Environmental Protection
Agency and the Secretary of Army as required through the rulemaking
procedures of the U,.S. Government, ,

Should the Administrator of the Environmental Protection Agency determine
that an activity propesed for permitting would have an "“unacceptable
adverse effect" on municipal water supplies, shelifish beds and fishery
area (including spawning and breeding areas), wildlife, or recreational
areas, he or she is authorized to prohibit the specification of the site
as provided in Section 404(c) of the Clean Water Act and procedures
prcmulgated through the rulemaking procedures of the U. S. Government
at 40 CFR Part 231. o
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Mr. John H. Sununu
Page 2 |
January 22, 1990

The existing procedures and guldelines establish a sensible and workable
process for carrying out the provisions of the law. :

The process has worked very well in many cases in the administration

of the Federal Aid Highway Program, resulting in the {ssuance of thousands

-of permits on a timely basis over the years. Likewise, many problems

and delays have been encountered regarding what are wetlands - where
do they begin and end?, practicable altarnatives to avoid or minimize
impacts to wetlands and practical mitigation of unavoidable wetland losses.

‘The degree varies depending on tnhe agenty personnel administering the

permitting - process and those of commenting agencies, principally U. S.
Fish and Wild1ife and EPA.’ } ,

Our problems with the EPA involvement in most recent years have been
their contention that the 404(b)}(1) Guidelines embodied the concapt of

.."No Net Loss of Wetlands", both value and area.

It would appear that EPA has worn the Corps of Engineers thin and 1s

trying by the MOA to inject the guidelines with frony.

ve believe the MOA is: ot needed and s not the vehicle .for- amending

policies and guidelines prolumgated through the rulemaking process.

We belisve that the "No Overall Net lLoss" cohcept should not be advanced.

until the President's Oomestic Policy Council's Task Group completes
deliberation on the issue. , -

We, also, think the Task Group should Took 4nto the New Federal Policy
for Delineating Wetlands with particular reference to disturbed areas

in conjunction with any policy established for uNo Overall Net Loss®,

We are attaching copies of two letters with attachments written on the

subjects of "No Net Loss" and the "Delineation Manual" which expresses
- gome of our fealings about the subjects. v ' L :

Thank you for the opportunity of expressing our ‘concerns on a matter
vital to the centiunance of our highway program.

Sincerely,

A7

ohn R. Tabb
DIRECTOR

JRT: je
Attachments

2023663956~ - 2024562397820
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Mr. J. M. Tumlin

\ A \Q_Db (‘N (Q;_. \2!1/1-4(.,5!4.,-‘,/ 7,,‘ .

ggh“ﬂéf?%r:j.ﬁ

Januacy 22; 1990:

Mr. Jonn Sununu

Chief of Staff

White house

Wasnington, D.C. 20500

Dear Mr. Sununu:?

Thd<§§;§I;;;>Department of Transportation (VDOT) completely
_supports the Federal Highway Administration's (FHWA) call for a
comprenensive national wetlands policy to be developed and
implemented by a new Executive Order to replace the existing
"Executive Qrder 11990 dated May 24, 1977. Untll such a poliey is
developed with adequate opportunity for all affected agencies to
articipate, new policies, regulations and Memoranda of Agreement
MOA% such  as the Envirvonmental Protectiun Agency
(EPA)/Department of Army (Army) MOA on wetlands mitigation should
be placed on hold. _

The new Executive Order should define "No Net Loss" as it
relates to wetlands and articulate its implementation by the
federal agencies. Further, the Executive Order should integrate
the EPA/Army 404 process witn the Natienal Environmental Polic{
Act (NEPA) which could reduce paperwork and enhance coveral
environmental protection of our natural resourcas.

Our major concern with the EPA/Army MOA is its potential to
disrupt, cause major delays, if not complate cancellation, of
many public work projects by its automatic presumption that
alternatives exist for non~water dependent projects (highways)
whiech impact wetlands. This provision discounts all other
environmental concerns and elevates wetlands to a sacred status.
In Section III C, the EPA/Army MOA sfecifically states that NEPA
cannot be used to nullify any guideline requirements. NEPA was
designed to provide a feir and adequate balancing of all
environmental concerns with full public participation. ‘
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Mr. Joan Sununu January 22, 1940

- Waile we fully support the protection and conservation ol
 tne nation's wetlands, we believe tnat the LPA/Army MOA nas
enormous potential to disrupt tne nation's hignway program. OQur
only request is that tne 'FHWA be given full opportunity to
identify and articulate tne niznway program needs prior to tne

adoption of any further wetland reégulations or MOA.

. . @. é?-ﬂl A

Kay D. Pethtel, Commissioner

Mal/jm -
be: M. O. K. Mabry
e . Jn S. HOdse -
Mr. R. L. Hundley
Mr. M. H. Thomas = -
Mr. J. M. Tumlin
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THE SECRETARY OF TRANSPORTATION
<l WASHINGTON, D D.C. 20550

‘!'ebrua_ry 2, 1990
A K R PN TE
- Cesdieon L ey i AR _:5,1;"‘:_‘:; . 11
MEMORANDUM FOR GOVERNOR JOHN SUNUNU
_ CHIEF OF STAFF .
_ Cw oo, THE: WHITE HOUSE
FROM:  SAMUEL K. SKINNER g\&
B - ,-Enclosed is. an updated,K liet of projects that HH"‘A’he -affeocted by ' : -
. - the proposed MOA on highway projects. This list was ‘prepared after S

consultation with. Highway Directors all across the ccuntry._...»

R | understand that you have received a number of letters from State
Highway Directors and governors  from all over the .country.  “A

4w ., representative sample is. enclosed for your use. I believe this is

P v a good aample of how people feel about MOA and why it can not _be.
: approvad in its current form. : 1L porak,

. R o e ] - N T gy e e e - gorw diame o oAy ny L 2
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EFFECTS OF THE PROPOSED
EPA/ARMY MOA ON HIGHRAY PROJECTS

ce Mo ug 12
WA If the proposed MOA had been in effect it would have been impossible to
nag bho develop projects that, resulted in a net gain in wetland values:begause the
2 ArT Do mitigetion would not have beén posaible before avoidancde. Following are some
_ examples: . .- v nv L onnsc . v 3000 00 I-851

R ]

1, Madison South Beltway in Wisconsin where 22 acres. of wetlands were: -- ;. .
compensated by 20 aores. of' replacement wetlandas, and 102:aares of
wetlands placed in publio ownership preventing from drainage not
regulated by Seation 404, :

2. Pine Bluff bypass in Arkansaa which is in developmenbe: . - -
: Tuenty-six acres of wetlanda are ocompensated by creation of
Are T e 100 aores.and purchase of 160 acres of existing wetlands, protecting’
them from drainage not regulated by Seotion 404.

ey e 3. Rancoeaa Creek Bridas in New Jersey vwhere 2.3 acres of watlands were -
L e oompensated by oreating 4. 5 aares that have sucoeasfully duplicated
' the original value aore for acre resulting in a net gain of
2.2 Bores,. 1 7y ( D Teidld. meopselile nesa
o tuiln - -Following projects. are examples of pvodeats that ocould not have been‘bu11t~f .7 gfpggg
" under the MOA: - . ' !
S T 08 1T9/00 fon
Route 25 = Bourne, MA
I-495 R Marsh Field, MA -
. e
I-90 ' Sterling, MA
Bobby Jones Expressway Augusta, GA "
. Cnn Cee T RIS
Torras Causeway ; Brunswiak to Simons Ialand, GA
I-95 B - South Carolina to Florida o
' E e e ~ HE 4
- I=16 T - Macon to Savannah, GA
Bridge over Anasoo niver Mayaguez, PR
Lo Uy 76
Bridge over Herrera River Rio Grande, PR
Ly BE 78
PR-2/Br1dge over e ,
Camuy River., ... p,,, un Camuy, PR 18 45
Bridge over .. . . wnie s DE 93
Boca Prieta Channel Humacao, PR
e LA {_T;»_‘, i
I-15 ' ' : Bernice-Bagin, MT

Us 12 R Avon-Elliston, MT
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Us 12

Us 12

1-691

Central CT Expresaway _
Route 9- - e

I-91

Route 7

1-95

I 164, Evansville Bypass
US 50, Haahingtop Bypass ]
Us 12/20 SpNur’ |

Us 24, South Band Bypass

s 54
Us 78
Us 98

us 82
US 4gw

Us 98
Us 78
Us 78
Us 45
us 98
Us 84
SR 25

IO -
HER U4} SR HTN

Baldwin Bridgs &’
Approaohes

.y A

i 2- 2-80  6:26PM ; 56296658585 U

27 oy
UsJ ‘lrr"

Helena West, MT v 79

Rytpte' Eut' MT on

ne
From 1-91 westerly to I-84,, LT ..

LJD

191 - west-north to I-84, 'CT ‘'’

WLOAB R

Rartford north to MA Statefifhé;fdtf*f o

At northern terminua et I-84
Danbury - at southern terminns at
I-95 Norwalk, CT

I-95, CT ,

Ssybrook to 0ld Lyme

Evansville, IN @ e s
Washington, IN

Gary, IN

2024562397:4-3 "

¥ ot
South Bend, IN
Kingman Co., KS e e .
TR (D @il . B L L I I N MR A T

Itawamba Co., MS
~ Forrest & Perry Counties, MS*'
Lowndes Co., MS
Sunfloﬁer Co., MS ' g G
George Co.,, MS oy

Marshall Co., MS

Benton Co., MS g

Lguderdale Co., M8

Forrest & Parry Counties, MS, ..
tav Waz 27

Wayne Co., MS s e
. 4 Sleall 5r EmEe T

~ Leske Co., MS N T



L

PR-53 Relooation of PR=3 Humaocao, Yabuoca, PR
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| 3
CUS U5 wao il Pl ~ hleorn .Co,, MS 9ﬂ., COLE JRfanbil M.,

Us 78 o :;n Ttawambe Co., MS ?R;"‘q?::;"a
us 84 ; ~_0}:wP%(‘ Jones Co., MS Gadig | Vs Mo
oSk Sunflower Co., MS
US 61 “ \,’ B boahoma Co., MS
Ké&L Sﬁréé£:é§nn;;tor Linooln; NE

(Capital Parkway West)
1;287 > : v northern NJ
Trenton Complei (14295) - .- .Trenten, NJ
Stéte Route 18 T *'Monmouﬁh Co., NJ a
Sﬁate Route 92 ‘“'zi © . Central, NJ )
Sfﬁie Rou#ejaﬁ __ ;;.VA Morris Co., NJ - , g
State Rou;eisémltgn:5£e.fi ©1 Gloucester Co., NJ
State Route 152° .~ . “i . -‘nedr Atlantie City, NJ -

Following proposed p;éjéots will be in jeopardy under the MOA

Contral Artery/ o

Third Harbor Tunnel .~ - Boston, MA
Beverly Salem'énidge - Saleﬁ, MA
Route BT "~ -2 ... .. .Agawam, MA v
uUs1t7 <+ . ° 7 Richmond Hill, GA ]
Harry 8. Truman Pkwy Savannﬁh, GA .
Fall Line Fveeway . Macon, GA :
us 1 xh_ﬁf A fl\?“,?fr“p°1k3t°n to Wayorcas, GA BBt - =
us 82 ; i:t ‘AI fu“‘LhUJ Jesup to Ludowioki GA -
PR-26 Baldorioty Ave. San Juan, PR |



¢ »SENT-BY:DOT §=1 © =&y 5 2= 2-80'; Bi27PM | 1202363856~ & 2024562387745 10

fo . KT
'1.1" 5 ! RS

3-3 65th Inrnntry Ave, SQQroliha;;gg s 50

PR-167 Bayanon- e

PR-10 Anasoo Bypass,. i  Anasco, PR 72 61
PR-2 R Mayaguez, Aguadilla, PR . .:
PR-406 Pinn et A, G0 +Anasoo, PR R E
P19 Camuy, PR

0593 . L. Darby N. & S., MT
Route 78 :H;_Vvﬁ‘A, R Absarokee:Columbus, MT nE
Relooated Route. 6 Bolton to Hillamanﬁio, CT .. ayey

Route 6 L Bolton to Rhode Island T R, L
State line CT

i

R L S TP Shnps Houns
Route 11 Extension Route 82 CT
Y .”w'rn F (Salem-ﬂ COPHQPB) to I-95 Countyr Bolhn 35

A' - Aol e

PEy ]
iy

Route 7 S Y Completion of oonstructi°n T oo e 0 By
S between Norwalk and Danbury, CT - '

I-291 Lo e kﬁ},hFrom 1-91 - east and South to I 84, CT i g

R »efL: LeORRALG LAy an S b ﬁ”“ﬂ*i\” i

e

S

l'Us 231, West Lafayette 'g;West Lafayette,»IN . . _
Bypass j, : , RORIREWTE AL

Us 20 - , Steuben Co, IN
us 24 , : Wabash to Huntingten, IN

I-265 extension From i-55 east to SR 62 in
Clark Co., IN

National Lakeshore Michigan, IN
Acocesa Road A

96th Street exténsion - - US 31 to I-69 in Hamilton
o and Marlon Counties, IN

us 50 Knox Co., IN

South Lawrence Lawrencs, KS
Traffioway
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" Ak
US 50 ., .. :
SE Cerridor 7 " )
Improvement: . . .¢i%k sy
Us 61 ' Claiborne Co., MS
Us 72 Aloorn Co., MS
Us 72 |  Tippah-Alcorn Co., MS
(State Route 15 to Theo)
Us 82 o N . weo{snar Co.y S B
. o “*(Eupora to Mathison)
Us 82 : Montgemery Ce., M3
NJ Turnpike | northern NJ : ’ R

US Route 206 _ ocentral NJ

State Route’ gt on i R0 Veape May Coiy NI T Swar eaninadous

- A T TN
SEoagRy e Ml

County Route 522 . ‘“‘:_iMiddlesex Co.y NI

Eisenhower Parkway AR Essex CO.. NJ

These are representative of all the other St.ates which see: unjustified S
vie pigldity dn the MOA that would ‘ereate énorméus obstacles £6r highway” projeots AR
‘. with the real possibility that the end result would be a et 1088 0f*wetlands it

i because mitigation options espeeia.lly those that would take wetlanda Anto the
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' @he State of New Bampshtre
: Bepuriment of Transportation 5
| Aubn O, Morton Butlding AoBars A s
Wazen Brive®  cohes comer s
o BRI a.@. Eﬂl 4!3 ’
3 gllaey E-Bt\ikneg, DE. ~ @oncord; NJE. 02302-048) C BeliEB3-271-ary
R «J7€uu£l'sktuavr R O TR S . / ST ) Fan: 5“3-2?1f3’14
?' | i
Eugene W. Clackley _
Federal Highway Adminia::ntion 3
'(Tolocopy) B 1
v:{‘){‘ ok _:R.g.
. 'V 'o£ Army 8 MOA rc;ardiusiwctlanda. Fomat ;W b DRBSSAT LR Do
einT L hava at:ached a copy of @ s:atcment which was made for e be!orn—i T

Congressman Laughlin.in:a sessien here in -New Hampshire today, ' IE EELs”
forth my over-riding concarn about: thesMOA which your: proposed: ‘amendments . do i
not raflect as yet and .that is the MOA would have people-who'are: narrowly U
focused on wetlsnds issues make decisions for other akpert federal agenc!oe
and in conttavention. of the: balancing raquiramenta of uhc Nntional CE
Environmental POlicy AC!. A' RN B SR “_:’_A-: . & ) """*‘_,:~""7'v42‘: .w'

,,,,,

In fact, it repeals NEPA. 1: is lesiolativc and rogulacory chcnge by A
interagency agreement and is illegal as-hell. I wish that the Fodoral f:if,>f ﬂ“{v¢ e

‘Highway Administration would stand up and sdy #0. Do you raally want’ :o

delegate your (FHWA”s) responmslbility for safety to EPA and the Corps1 DRI R

".{ :_L’! o

Beyond that very lmportant ‘basic 1o-ue, an !axins buck your draft i S
with hand written comments: - 'This:is the best va aze going ‘to-be: able to° do e
as of the GlOle o! buoineas :odny bu: e will have mose on nouduy._;;; f.§ cnraila
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S'r.a.:'z or NEW‘ J Ens EY
DEPARTNENT OF TRANSPORTATION
lQ:: MAKWAY AV!NU:

‘”ROEERTA.m~ocsNL-"
Ac'rmc .ommssu:men

1 Jeneary 26,

R

‘*_Honorable John Sununu e
Chlef.of Staff to the Preszdent
'!‘hn »Wh1f‘= Houee

1600 Perinsylvania Avenue e o , . .
Washington, DC 20503 S : T .

Dear Governor Sununu:

We have been advised that you recently met w1th Secretary ‘
Skinner, regarding the recently drafted memorandufn. of ‘agreement. (MOA)
between the Environmental Protection Agency (EPA),and‘the Arny ., Corps,
“0f " Engineers-on wetland: mltlgation.,’We would 1ike this - :
Lfopportunity to present the conterns- of,tke New Jer

Transportatlon (NJDOT) ‘on thls ¢5aue} - :

Thea November 15, ;989 n

. Sag ' ) ol 2" -in its-current revised form, will
. perpetuate end exacerbate a dunlicative and- grossly ine’ticient
-decision making process fegard1ng ‘watldhd impacts, on federally funded o
jtransportetzon projecte., The 404 program, for years, has’ plagued Lol
.&tate transportation agencies with costly delays. In. general we
"believe that the MOA should acknowledge the uniguie p051t1on of state
~Dot‘s, avold the continued waste of precious transportation dollars,
and recognlze ‘the input of the United states Department of N
Transportatlor (USDOT T

e P;rst we' should pOlnt out that tne NJDOT has. over the years, U

~ . { -taken great care“in avelding -and mitigating wetland i{mpacts on all . »'g'l.

.-, -PFojects. With -the recent enactment of a state freshwater wetland -
- ‘protection act, NJDOT has been working in close partnership with our .

"gtate wetland protection agency (The New Jersey Department.of .

. (Environmental Protection), to continue developing environmentally

’ acceptable projects. We do not question the value of wetland

litprotectlon =~ in fact we strongly support preservation and mitigation

.i- -- (and in New Jersey, we generally replace wetlands at a ratie of two
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for every one acra lost) =« but we believe the federal review process
- is duplicative, flawed, and unfortunately, left unresolved 1n the
current MOA. C

e e il

in Contrast 'to thé& "private sector," state transportatlon agencies rpula#e:

<. are in & unigue’position;- ‘resulting from the application "6f the
+ha National Environmental Pollcy Act (NEPA) and Section 404.of the. Clean arr
" Water Act to thelir: programs. The sithation can be*described as a
"erossfire" between two- dlfferent federally imposed“ tendards by
‘*three federal agencies at two separate phases of—pro; ¢t

LN G0 s St

- Before elaborating ‘on specific problems, we’ would %thasize that N

First to get tunding approval from the Federal nghway
Adminietratlon (FHWA), state DOT’s must conduct an, exhaustive and L
lenqthy analysis of project alternatives, and select a. project de51gn L
.to: satisfy the NEPA standard; one: that balances’ ell,sooxal,reconomic N
and environmental cdérisideraticns.® Later, to obta n,a- sectlon 404 .

' permit from the Army Corps, the DOT’s must conduct ‘yet another ji‘ L

. exhaustive and 1engtuy analysis cf project alte*natlves, but this e e
‘time, to satisfy a qifferent standard known as_the "Section. . .. I
404(B)(1)" standard, Unlike the NEPA standard, this standard, . A
Jointly administered by EPA and the Corps, is solely concerned with L
selecting a desrgn that avoids and min;mlzes 1mpaots to wetlands LT

- The result is that the transportatlon lmprovement 1nit1ated by .
~the state DOT culminates in one project design’ approved by the_.HWA,
. followed later by a differént project design approved by the, cOrps
.This "crossfire"-has a tremendous cost in terms of‘time, noney “and =
governmentel credibili ity. (In contrast, projects whlchhde not.use .
federal funds: and requlre federal -approval only: fromithe Army cOrps
'are subject to: only one alternat1ves aFalYSlS, admio stered by ther
corps.) S R N - -5 v

. Another area where state Dom's are. in a unique posltlon 1n L o
.contrast to the "prlvate sector," is that their- pronects are desigred S
'.~w1th the overall: publlc interest in mind. Unrortunately, the way the'”f;”,p
"404 program is being -administered,’ ‘these two very. imporeapnt . .. Se e
.. distinctions are unrecognized,: ‘and-are not addressed . in the MOA. The L
" end result is that the public is gettlng less ’or its transportatzon .;'ﬁ
déllars. o T R,

Because state DOT’s are major part1c1pants in the Section 404
w program, with billions of dellars worth of transportatlon projects
;subject to approval, ‘we firmly~believe that 1mportant opportunitles S
-exist for EPA, the Corps and USDOT to improve progrtam delivary for j"ﬁﬂf;”
- @ach agency through creative ‘ddminigtration of .the Clean: Water Aot C
“and NEPA. The subject MOA is just such an opoortunlty.wﬁu Ly LT ‘

.. Four specific points should be eddressed in the development of ‘an
acceptable MOA° : N o
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1. s L ]
‘Bacausa transpertation programs and projects are significant "users"
Laone o of. the 404 program, USDOT should participate in the development and
"zt thexecution of the document. USDOT is in the best position, at the
federal level, to articulate the concerns of the state DOT’s. e

Vol et . e
CLEAR PROVISIONS SHCULD BE INCLUDED IN T REEMENT TO s
HE Q OME_OF ONE Z R IVES ANALYJIS 2 o

: ALTERNATIVES ANALYSIS ACCFPTABLE TQ EPA, _
.77 THE CORPS AND USDOT. Section III.-C. of the current agreement ‘=% . o :
«.-  indicates that'this is not the intent of the federal government. . .

3. WETLAND
. Since many transportation projects, big and
L small, involve minor wetland impacts, complicated and lengthy
‘- i procedures cited in the current MOA (none cf which are universally
. accepted by the federal government) which lead to inevitable
conflicts in judgment, should be replaced with a programmatic
- approach. A size threshold should be established (such as up to two
or three acres) for which there would be an automatic one to ocne --
or even two to one -~ compensation ratio. 1In addition, wetland
. banking for such small impacts should be the f£irst option, not the
. last, as currently proposed. Aas-public agencles with well planned .
.. yearly construction programs, state DOT‘s are in a prime position to
implement wetland banking. The result would be speedier decisions
‘with no overall loss to wetlands. Additionally, innovative
.mitigation should be provided for and encouraged where feasible.

n ‘7'{-1'.‘;:,: q,r'-.f‘. 2.
."‘ -

SR Y ] CAL ING FOR ALL_TRANSPCRT
. PROJE AGREEMENT . E (Wit
777 Tkhe of o 1 . Guarxd _and port i !
o TS SERV HE _CVERAIL - z Y DEFINITION
-AUTO c 2LY = WATER DEPENDENC oV i

404(BY1(1}. Currently, project need is established during the NEPA
stage of project development, and is subject to FHWA approval. It
sexrves no useful public purpcse to spend years repeating this
exercise for the Corps of Engineers and EPA, with possibly a
..different project as a result. The federal agencies should provide
., guidarce to the states on how to comply with a unified federal
. wetland mitigation policy, and such compliance should be mandated
only once, not several times.

Although not directly relevant to the MOA, we ask that the
. Federal Government recognize that the outcome of approvals under
.+ - -.Section 404 of the Clean Water Act generates substantial costs to
.~ - avold, minimizs and replace wetlands lost to projects. Full federal
funding should therefore be made avallable to cover thesas costs as
legitimate project expenses.

stz eao L IR closing, we wish to stress that the problems presented herein
i o..nare: long-standing. The proposed MOA unfortunately will not result in
.~ increasing the Federal Government’s efficiency in the wetland
” mitigation process. '
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your a351stance is therafore respectfully requested. Please feel
‘free to contact me should any additional information be raquired. We
thank you for your concern.
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COMMONWEALTH OF PENNEYLVANIA
‘ DEPARTMENT OF TRANZPORTATION
OFFICE OF HARRISBURG, PENNBYLVAN A I7I§0
: NERORTAMAN T YT iy
SRR ATIAAnTIY v UrJanuagy 25, 1990

¢ 1

EPA/Army Memorandum of- Agreement

Mr, John H. Sununu

Chief of staff To The President TirOBEAE LB L o §
1600 Pennsylvania Avénue - - o ’ T e
Washington, B.C. 20500 - L ' Lowmman o

- o L T

Dear Mr, Sununu:

I am writing to you to express cur views on the Memorandum -
of Agreement (MOA) Between the Environmental Protection Agency
(EPA) and the Department of the Army Concerning the .- -. .
e Determination of Mitigation Under the Clean Water Act Section
AT 404 (b) (1) Guidelines., Since my agency is routinely involved - ;. :. &
L with complying with the mitigation regquirements of . the. Section. . wuo.v
404 Regulatory Program; and often experiences difficultysdniac. iecnsl
working with the many'state and federal agencies involved ih --. ;. -
the permit application review process, I feel it is important) . ... -
to submit our comments and suggestions on this MO2 and the e
Section 404 Program to you. C

Background - - s o e

The' State ‘and Faderal resource agencles in Pennsylvania
began to use the Section 404(b) (1) Guidelines in reviewing our - .- .
State and Fedsral waterway permit applications several years - - ° -
ago. This occurred when we were in the midst of designing and
constructing several majdor Interstate Highway completion '
projects and several hundred critical bridge raplacement ... . ... .. . .
projects involving waterway and wetland encroachmentsg;:~Dué:to-: " .-

- the importance of not having project delays caused: by~ . . .. Ll
Ci inadequate alternatives analysis and mitigation proposals, we
Ben LT, learned early how to integrate the required Section 404 (b) (1)
- alternatives analyses and mitigation into our project-- - . -
development process, S T

o e Although we have''been succeseful in progressing with. our... oii .
“lee =i, transportation improvemsnt programs while complydngcwith: the. i b -

R T Saction-404 (b) (1) 'Guidelines, we have expended an:extraordinary. .

© .77+ amount of time, manpower and financlal resourceg.clogely. vl v o orno
b coordinating with the resource agencies invelved.in the: ... i . - -
20 waterway permit process, : LBl g

Our public involvement and coordination efforts with
agencies outsgide the waterway permit process are routine as
compared to the coordination effort required to effectively
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deal with the multiple State and Federal agencies involved in

the watarway permit process. In Pennsylvania, waterway “permit= - uppt
applications are.reviewed by the PA Depariment oflEnvironmental” - wo
Resources, the PA.Gane Commission, The PA Fish Commission, ‘the .7
U.8, EPA, the U,S, Fish and wildlife Service and four (4) Army
Corps of Engineers Districts, A : e e

I In examining our project development process a&s it has
S evolved to respond to the Section 404 (b) (1) requitementa for
N streamlining opportunities, we find that it is not the
el ' substantive requirements {avoidance, minimization and: ™"~

mitigation) of the (b) (1) Guidélines that cause the most
difficulties, it is the coordination and permit application
review process, Among the problems we experience in = - - -
coordinating with the resource agencies are: e
o Inadeqguate levelsg of resource agency review staff . .

rasources to participate in the project development ,

prgcess as critical location and design decisions are e
‘ madse, e . > .':.;,;'.::; _L !
e e s . © lack of conglatent and continuous agency repregentation,’ .~ o
oo © Disagreement among. the resource agency staff as o taRi oo oag
Garkiaviari - . -appropriate;teéchnical analysis methodologies, particulazly:s il
PR . in the assessment of wetland values and functiong, “asu ™ A G
e , . © Absence of a single point of contact or resource ‘agency Saentlod
Cry e review coordinator to pull the agency poesition(g)/comments : "

P

i SHARAEN ' :

together..

o A high level of frustration from their inability o -0
e totally prevent the loss of aquatic rescurces through ' the

existing laws and regulations. oo

T We also find the lack of effective and widely-accepted -7 i

RN - environmental analysis tocle base2d on sound research and: . w0 .. .
o training in their use to be sericus problems, Analysis

. techniques and methodologies for wetland delineation, wetland

e en e value and functional agsessment, wetland impact assesamant and

~an iievn mitigation design have been slow to svolve and are not widely ,

. accepted, Availability of training for the users has been: —-' -

limited, at best. _ _ i

Comments on the MOA

Based on our experience in complying with the Section 404
(b} (1} Guidelines and our review of the content of the MOA, we
s i,,» @0 not see the MOA affecting much change in how the Guidelines
Lo are applied to the waterway permit application process for
el am transportation improvement projects in Pannsilvania. We would
.. t-.e-.  hope that the MOA will result in a more consistent application
77 of the Guidelines by the resource agencies.
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s

-hé”ﬁbﬁ, we feel - S

support implementation 'J#’

Although' we

e E that 1t"will tdke more than this MOA to improve the
effectiveness of the Section 404 {b) (1) Guidelines. Our
suggestions for actions the Administration could take to

. improve the Section 404 Program as well as the parallel gtate
- S waterway permit programs are briefly outlined below.

B
Suggestions i~a

P e .
, B We suggest that the following actions be taken to. improve the.
T Section 404 Program and the state waterway permit programs:

1)The Federal agencies involved in the Section 404 Program
should be parties to. this MOA, such as the Federal Kighway * -

' Admihistfatfonihéd the U.8, Fish and Wildlife Bervice.,

2) The MOA should include provigions for the EPA. and. the

AR ‘ Corps to develop 'a plan to implement the effective use and ‘
VRS e application of .the .Section 404 (b) (1) Guidelines: We would v.i
B il - hope that the agencies . in developing this:plamswould: *isi uzs Ly G
AL - conglder the "adeéquacy of review staffing.levele..and 'l 0 ang of Jan

Aolun 5 * budgetsy the development and use of widely accepted :
SR , analysis tachnigues and methodologies; training. for permit <. -
o e review staff and applicants; coordinated resesarch on the . - .
design of wetiand mitigatien measures; -and the development
of guidance for applicants to use in integrating the SN

Section 404- (b) (1) Guideline requirements into their
program and prcjgc;,devqupment procesgses.. . .. -

I‘apprecgatq thqfo@pﬁ?ﬁdnityf£6 take éart_1nxthéff§€£éﬁﬁ§féﬁﬁi§v;ﬁr»@Q*
important3documant‘adﬁ*to offer ouy comments ‘and suggestiong, : . i -

SRR AT “ o - \

Sinceral¥)'~ S ».;.;::\w. e ’ . Lo . /" " o !h’.‘;:;: ;'__ pamboLwonUlEd

sinceraiy

" Roward Yerusalim"?pgif’” SN ‘
Secretary, ‘Departmént of Transportation

FENENN v Wjat R
> C o \ .
' HE IS AT R Gy ] P
PR = t
ENTN a7 ! :5”»;‘1')1l t oA N
i . <o
. o £ e
b ) ™~ “ Qe c
3 i iy, Tl . |
3
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.. January 18, 1990 Btr orabe piva per Len i
A R oF RO FYCUY B
Mr. John Sununu ' Ty LUIEEY -

Chief of Staff Do 1 Y
White House . -
Washington, 0.C. 20500 S , SR P S

Dear Mr. Sununu:

Recently the US Army Corps of Engineers and the US Environmental Protection "
Agency executed the enclosed Memorandum of Agreement (MOA) which addresses the
- procedures for wetland mitigation. These 'procedures were drafted . to .comply .
with Section 404 (b)(1) Guidelines of the Clean Water Act. -~

5 ®l.aT The Department of Transpertation s very concerned with certain portions ii.-.
But 1% Tiigf the MDA. This MOA was to go into effect on December 115, /1989 but 1t has
been delayed until the end of January 1990. ‘

S The proposed MOA has far reaching consequences and as such could have major
" effects on the soctal, economic and environmental aspects of our soclety.
i :Bedng ef such magnitude, 1t would seem that at least the requirements of the
Administrative Procedures Act should be applied. _
' The MOA .does not ‘a)lew other concerns to be properly involved in the
3 ‘tidecision making process since Paragraph B, Page 2 of the MOA, indicates the
"L determination of mitigation decisions “...shall not be ‘bdsed upon character-
{stics of the propesed project such as need, societal value, or the nature or
“ypvestment objectives of the project's sponsor.* On Page:5 in Section C, the
= = -MOA stipulates that *Other reviews, such as NEPA and the Corps public interest
.t iust Treview, cannot be used to nullify any Guidelines requirementsror to:justifyc-:on
less rigorous Guidelines evaluations.®

R It appears that the total benefit to the public or the economics of. an area .. .~

177Ut e to be ignored and not allowed in any consideration of mitigation strategies.

¢ NEPA has required a balance of effects to be considered prior to decision-
¢r-i'making in the past, now this MOA appears to place wetlandsi'to the toprofcalViiiinic:: 3t
“¢*%$ considerations. Originally, the NEPA process required allraspectsi.csocal =it by v an

Ll ‘higconomical - environmental, to be considered and evaluated. It appears that

27U "the socdal and economic aspects must take a back seat to historical preservas

Ioowiclai “gion, hazardous waste, endangered species, recreational lands:andinow.wetland o
S S I LN ) -‘ifjr:??r""'f PSR ARE

We have Ffound that 4n the consideration of wetlands, the regulatory

‘" " agencies have no real fiscal or soclal Mimits. It is apparent that the total

outlay of public funds is not a major concern.

,oes Y
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. . Mr. John Sununu o -2 -
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. the water surface with the bank has been determined to be &=Strip riverine

.. January 18, 1990

2 In the casﬁ'oé’the New River Parkway, as one example, tﬁé%@ﬁgﬁgéﬁétion of

.

{.wWetland. Much of 'this riverbank was constructed of rock 'f41]" approximately
.twenty years ago when the existing road was widened. Due to-the. terrain of
. the area, it will be necessary to f111 into the New River or to-build massive

retaining walls to keep from encroaching upon this area. While the detalls of

"this project ‘have 'not been finalized, we have been informed in discussions
that we will not be able to touch this area regardless of the cost. . In. some

. ~areas where the terrain is less harsh, the alternate is to take homes instead

", 0f encroaching on the riverine wetland. We feel that the intersection of the
‘“riverbank and the water 1s certainly a wetland but if we can not touch the
- area, the soclal and economic costs will soar, '

We are working with the resource agencies and are considering these effects

. "'4n the environmental impact statement but are very concerned with the final
details. ' |

We understand that the OMB has requested that no agency §5f1b311c1e§ on
the "No Net Loss" issue prior to .completion of the President's Domestic Counct)

© .. Policy Task Force deliberations. This MOA seems to be in conflict with that

request,
- We request that consideration:be given to. our comments ahgifﬁeTﬁétjmqfinggﬁyf:;jl
o '°f the "OA o _»'l ) o e I'. ’ _1 S f,f‘ ' o . ‘.‘; ) ‘x‘:d. ::fvv‘,‘.',‘-: ".','M'—J ‘,i\-» ) -
~ Very'truly yours, Lol LT
 GRIGINAL SIGNED BY ' AR ‘
FRED VanKIRK
Fred vanKirk 3
* Acting Commissioner - e T
State Highway Enginger R
FV:Rh | e
Enclosure
cc: Governor Gaston Caperton - = : o SR T
Mr. Samuel Skinner, Iv : o - S
Secretary, US Department of . o
Transportation ~ - . . =~ .
/Mr. Thomas Larson, ‘Admintstrator - - v R
Federal Highway Admjnigﬁﬁatﬁoqﬁ-‘ S MR I &
Mr. Bi1ly Higginbotham ST
Division Administrator - -~ - e DU ST o ST
Federal Highway Administration -~ - =~ SR

.. 2023883957 1 2024562897418
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. ARKANSAS STATE Hioaway CoMMission
R AR ., MAURIGE SMITH
. u?unmmn:m
SRO GenARI iy T 7w
TG0 20N ROV
- ~§aﬁmdagwg§=ﬂgﬂk-v
v 22, ox 2261
Lrrnz Rocx, Anxansas 72203 CHARLES VENAILE
Tatnonz No. (S01) $852000 P R
Fax No., (501) 692400

January 1%, 1990

The Honoravlie John H, Sununu

Chief of Staff to the President
The White Houss .

1600 Pennsylvania Avenus N.W.,

Washington, D.C. 20500.

Dear Mr. Bununu, ' DooyooERs e o g
.1 am writing to-express my concern regarding the ‘direction in i
;; Which the Federal Regulstory Agsncies are proceeding-in wetland: .. -
*> protection.” The Arkansas -Highway ahd.TransportaﬁipnvpepirEninﬁTa*\<
.27 is acknowledged nati{onally as a leader in the protection-ef the:" i
snvironment. The Department has received this reputation while:-. . ..
- achleving its ?mimary goal of providing an excalleant transpore

-~ tation system for the citizens of Arkansas, RN

o . 8trict adherence to the Memorandum of Agreenent between the
(Phees 0. Department of the Army and the Environmental Protection’ Agency
Mo Leset concerning mitigation could have a negative effact on protection
"2 of the environment, including wetlands. Had "this Memorandum
©o 4 been dn effect in 1979, the Department would not have acquired
175 acres of bottomland hardwood watlands in conjunction’ with

the construction of U.8., €7 and would not have conducted a- ten-

Lot T year study of the effects of highway f£ill on bottomland hard-
CEm o T woods.  This monitoring program, a cenditien of the 404 pormit,
e T will frovidu tan years of data and is expected o be the ma jor

. baseline research investigation on bottomland hardwoods watlands
7.7 ... ~4in the nation. Angther project of significant 'gnvironnental
.- . - consequence and benefit which would have boen affected the
proposed MOA is the Bayou Bartholomew Expressway in Jefferson

~ County. This project resulted in the destruction of 26 zcres of
. natural wetlands but through consultation and cooperation with
“+ the resources and regulating agencies, approximately 100 acres
77 . of wetlands will be created and enhanced and 158 acres of
Lo ST oxistin? bottomlande hardwood/wetlands will be purchased. - The
cert 7 mielgation plan to lessen the wetland and f1o0ding impacts made

the selectod alternative acceptadbls.
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' Ll LITTLE ROCK. ARKANGAg! [ibic: i s '
fep %S o Tionmie Sows e . -
PR ( . o Southarn Diswl 2 Corinissionss
The Honorable John H, Supunu
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o T S 7 - - - by 4
. - et T e - - T A AER LI
g - January 19,70990 "~ UL S

LUty

Cnene :
The prinmary concern with ihg Meaorandug s two-fold:

(1) That wetlands pPreservation has become & single issue deter-
Ve minant for alternative salecticn, to the detriment of other ,
A BT legitimate environmental, Cultural, social and design.fag= .. in ‘
T T tots and irrespsctive of transportation needs, .. e

(2) That alternative Belection iy viewed in?&”vaéuuhuwith no
ainimixing or mitigation features, 1Ip many: instances,. with ...
o appropriate mitigation, the anvironmongii"ﬁinifiﬁq oaN:
Sl e ‘actually outweigh the hegative aspects of ag' lternative,

‘The Dopartr'nant will continue to geek ways to iéu‘an onvi:onbonﬁ?;} Aoy 4
tal impacts while .carrying .out its Primary misgien, However, we = in

o fully .ﬁQPEQStqéﬁﬁﬁﬁhregezal Highway Adminigtration and the . Huno:
i Depar;mppt;otfxragqpq:;atiomﬂin their efforts te promote utilia - i

;7 EAtion of' the NEPA process t© provide a balanced analyais for
7 A1l environmental, economic, and transportation needs concerns,. oot
R w._!urthg:;:equeq:qthggziﬁplqmontation ot this ‘Mémorandum. be. :--.. -
ur posgponcd‘untilAa»comprohanlivornational wntrdhdsfinQ‘ﬁoenot€§ e
ST loss policy;is1tu;;gkdgvolopedaand’adoptod throﬁgh”!uil‘invbIVaéz;anﬂﬂw-
~ - ment of the affects agencies, e R :

-3

Sinc.r.ly quuvr.,_ s ’;”;‘it "N'.",‘.::"-:_- . TS ;,- . ,{i-"ff vy 1"""'9»“3 :::"LF’ \;I\ _; f {ﬂ_

Maurice smith- - " ' - ~ CUER tnriwgt Bie. -
Director N P S SN

MB:ds

i
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' Director .

. Nortfien Dis et Commissioner
- James D. Quin
Chief Enginesr

Wayna O. Burkas ™.
 Cenwrad District Commisgioner

Ronnie Shows .
Southern Distmict Commisgioner

amomme s e

R Mississippi State Hism.vi.bqﬁrtme.m LP.0, Bax 1850 { Jackson, Mississippi 39215-1850 1 FAX (601) 359-2233
R RS SR IO : B N A . !
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January 22, 1990 arpcass for parvying Hut LR pred
TS B !
- 1 1;?-‘

The Honorabie John H..Subunu:
Chief of Staff to the Presiden:
Executive Office of the President
The White House '
1600 Pennnsylvania Avenue:.

Washington, D. C. 20500 - SR

o wodn iy A
PRSI RAITEEE IR

Dear Mr. Sununu: o o
.4 oiinec REZh Army:Corps of Engineers and U. §i wouic
C e Environmental Protection Agencyt’ying u.
St adn s ac:Memorandum of:‘Agreement -on  Wetland

o ook Mittgatdons pontln o patioys dhs MDE s Ak A
PR PR . Lo FERS A . a } [T . [ y
C ‘ meliodes atd gullatoams 2t

We have reviewed:the rrecently. executed.Memorandum of Agreement between .. ...
the Army Corps of Engineérs ‘and.the U $. Environmental“Protection Agemcy .. ~. .. -
on Wetland Mitigation and are greatly concerned with'ithe content and'n G
the procedures of fts execution. Co EEh Pt e e

cbpuistta e T

. ) Cooit TR St M .o : . L .\'; e -;”5:-‘ fovenpir
The procedures.for the issuance of permits by the Secretdfy of Army-through - S0 TG;V
‘the Corps:-of:Engineers “for'theidischarge of dredged’‘or ‘fi11' " material’ ﬁfff;u+4g.f,

into waters of the United States as provided in Section “404(a) ‘of "the
Clean Water Act were .promulgated: through the rulemaking procedures of . .

the U. S. . Government and appear at :33 CFR Part 323-and related Parts. -
. ..320 through.330.: ‘ : L

i her fam - . | some of nur fE:lings sboul The
s D The guidelines -required- fn.Section. 404(b)(1) of the Clean Water Act for N
fo Tt st yse by the iSecretary-of:Army (Corps of Engineers) in specifying disposal B

/T gites were developed by the Administrator of the Environmental Protectfon - .
ME U pgency and the - Secretary of Army as required through the rulemaking
procedureslqﬁ=tgg U.kS.XQQVQqnment. o . }

Should the Administrator of the Environmental Protection Agency determine
that an activity ‘proposed for permitting would have an "unacceptable.
¥ adverse effect" on municipal water supplies, shellfish beds and fishery
-area (including spawning and breeding areas), wildlife,, or recreational
areas, he or she is authorized to prohibit the specifi¢ation of the site
BUTE- ag provided in Section 404(c) of the Clean Water Act. and procedures
w128 'promulgated through the rulemaking procedures of the “U."* §-'Government
"~ at 40 CFR Part 231. -
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Mr. John H. Sununu
Page 2 - - , A o o .
January 22, 1990 ° o e

.

The existing 'pﬁdcedures and guideﬁnés éstébHsh 2 'sensjble and workable
process for carrying out the provisions of. the 'Iay:. o

The process has worked very well in many cases in the administration
of the Federal Afd Highway Program, resulting in the issuance of thousands
: vones  of permits on & timely basis over the years. Likewise, many problems
Ci..mwi and delays “have’ been encountered regarding what are wetlands - where
e do they begin and end?, practicable alternatives to aveid or minimize
s .o impacts to wetlands and -practical mitigation of unavoidable wetland losses.
' The degree varies depending on the agency personnel administering the
permitting process and those of commenting agencies, principally U.
Fish and Wildlife and EPA.

Caeanoo7 Our problems with the EPA involvement in most recent jyg;rg .have“;been
their contention that the 404(b)(1) Guidelines embodied’ the concept of
No Net Loss of Wetlands", both value and area. S

. It would appear that EPA has worn the Corps of Enginéers‘ thin and -is
trying by the MCA to inject-the guidelines with irony. L e T

(R ]

Caedivg R A R TR R

| We believe 'the  MOA {s; not needed and {s not-the vehicle! for “amending - ;

policies and guide1ine5'pr01umgated»through the rulemak1ngjp+ocg$$%:“'f PoUMLLIONLL
) ' ’ . - SR TN S

LT e belisve that the "No -Overall Net Loss" concept should-not’ be advanced
until the President's Domestic Policy Council's Task~ Group completes . -
deliberation on the issue. L =ﬂf;;“?'*l“:j{g_3"V R
U ieh We, also, think the Task Group ‘should “Took fnto the Né@ﬁﬁéaéﬁatéP61{cyﬁ,iifJ@:?}'?
g, for Delineating Wetlands with particular reference to “disturbed ‘areas-
in conjunction with any policy established for “No Overall Net Less®., .
We are attaching copies of two 1gtters-with attachments}erttenfonAthe_'
subjects of "No Net  Loss" and ‘the “Delineation Manual®-‘which expresses
- some of our feelings.about the subjects... ' , SRRl e

Thank you for the opportunity of expressing our concerne “oAa" matter T
vital to the ccntiunance of our highway program. .

 Sincerely, ) g
B v (o DT
4 WA UL
. Lo hands
RT:iJe  “o 0 o o A U (AL Dy o DEO LT
Attachments A @n s : 2
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CRE Y Januacy 22, 1990 Bl pnlon of sy Dol s

'Mr. Jonn Sununu

Chief of Staff

wWhite house :
" Washington, D.C. 20500

Dear Mr., Sununu?

fvr:opr o
[AARTALS I

TR S ThQEYirgini;)Department,of Transportation (VDOT) cémpletely . -
aelle fun o supports the Federal Highway Administration's (FHWA) .callt'forta‘i®
raleowes”  avoicomprenensive national wetlands policy to be developed and
o noh.onia implemented by a new Executive Order to replace the existing
- .. ... . Executive Qrder 11990 dated May 24, 1977. Until such a policy is

_developed with adequate opportunity for &ll affected agencies to
-, - participate, new policies, regulations and Memoranda of Agreement
o I (MOA; guch as the Enviroamental Protectioun Agency
oton noon.s (EPA)/Department of Army (Army) MOA on wetlands mitigation should
be placed on hold.

- The new Executive Order should define "No Net Loss" as it
. relates to wetlands and articulate its implementation by the
federal agencies. Further, the Executive Order should integrate
:n- . . the EPA/Army 6404 process with the National Environmental Polic
nan . Aet (NEPA) which could reduce paperwork and enhance overal{
environmental protection of our natural resources.,

, Our major concern with the EPA/Army MOA is its potential to
"disrupt, cause major delays, if not complete cancellation, of
... ~..vmany public work projects by its automatic presumption that
{rf e alternatives exist for non-water dependent projects (highways)
ans  ounnrwhieh impact wetlands., This provision discounts all other
s oo, envitonmental concerns and elavates wetlands to a sacred status.
sr- - 2o In Section IIT C, the EPA/Army MOA spacifically states that NEPA
M. sm-cannot be used to nullify any guideline requirements. NEPA was

" "designed to provide a feir and adequate balancing of all

environmental concerns with full public participation.
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o Mr. -Jonn Suﬁﬁﬁdé}”' - mle Januacy 22, 19%0

Waile we fully support the protection and conservation ol

. rne nation's .wetlands, we believe tnat the LPA/Army MOA nas

enormous potential to disrupt tne nation's hignwey program. Our
only request is that tne FHWA be given full opportunity to

" identify and articulate tne nigaway program needs prior to tne

adoptiou of any further wetland regulations or MOA.

- , Sincgfkely,

N '/q-.ﬂ s A .
Ray D. Pethtel, Commissioner

Mal/jm

be: Mr. O. K. Mabry
Me . Js S Hodge
Mr. R. L. Hundley
Mr. M. B. Thomas
Mr. J. M. Tumlin
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. NATIONWIDE PUBLIC PROJECTS COALITION
1360 S. Clarkﬁaggilﬂ\éeﬁ 80210

Administrative Office: (303) 7777564 1 AX: (303) 744 9333

( )
Environe  Needs

mental of
Values People

Board of Directors

Chairman:

Robort 1, orr, Board of
Suporvisars, 11 Denado

- Gounty, Calif,

Vice Chairmen:

Wwilllam D. Falcono, State of
Rhodoe tuiand Water Rosaurees
Board, rovidete e, R0

Carson Hepe, Genentl Managor,
Brizos River Authonty, W o,
[ex.

santord B, Wanner, General

Manager, James City Service
Authority, Williamsburg, Va.

Tecasurer:

Charlie Jordan. Directer of
Boblic Atfoits, [2enver Watet
Deparimont, Denver, ¢ ol

Sccretary: :

Roburt 1, Yonsig, Chairman,
Ditwver Responal Coue il of
Governmenls, iitletan, Colo,

Board Members:

Thomas t. Lonnelly, Executive
VP, National Water
Rosoure ¢a Awsn,,

Washingion, 114 .
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To: Coalition Leadership
From: Beob Tonsing
Re: Cards & Letters to the President

_—— = e e . [

Bob Dorr asked me to draft a letter to the President
supporting the cautious stand he is taking on the
issue of global warming and the accompanying remarks
which he made to the effect that environmental
protection and economic develeopment must be bhalanced.
A copy of the letter, which was faxed today, fellows.

A copy of the Denver version of a Scripps Howard News
Service story which Bob Saw in Sacramento also is
attached.

I+ wags Bob's observation that perhaps the Cealition
themes are beginning to make an impact in the White
House. We have positive knowledge that the "needs of
pecple”" message has been delivered forecefully te John
Sununu, and indeed the version of the Scripps Howard
story which ran in Sacramento went on to say:

" . + . Chief of Staff John Sununu, who is cool to
the idea that global warming needs immediate action,
changed Bush's speech. Administration environ-

—.mentalists had wanted Bush's speech to be & stronger

statement about the problem."”

National Public Radiec had this to say:
"Environmentalists were not at all pleased. They
said they expected more from a Pre51dent whe called
himself an environmentalist . . .

A Sierra Club spokesman said:

"There was really no news from the speech, except the

degree to which the President views economics more
important than protecting the earth."
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NPR went on to report that "Bill Reilly and other administrgtion
officials reportedly offered the President a draft speech with a
stronger environmental message. Over the weekend, Chief of Staff
Sununu admitted on the ABC show "This Week" that he edited the
epeech to, as he put it, 'better reflect the President's views,'"

of course the usual media bias reeks in the NPR report. To say
that Sununu "admitted" editing the speech is to say that Reilly and
his ilk are right to try to dictate to the President what he should
say about environmental matters but the White House Chief of Staff
is in the wrong if he dares to make input.

The point of all of this is te urge Coalition leaders and friends
in the strongest of terms to write or fax the President when he or
his staff members seem to understand the need for balance, Please

do so on this issue because ¢learly—-the-White—House—is—being—

pummeled with Sununu=bashing and extreme attacks on the President
for not having followed Bill Reilly down the line.

e need to do that kind of thing, and urge our associates to do
likewise, when opportunities such as this one arise.

and, by all means, copy in the Coalition. We will be reporting
from time to time in the newsletter (which will become a regular
feature as funding comes in) on oux effectiveness in communicating
with the White House, the agencies and Congress.

Incidentally, for those of you who responded when EPA and the Army
tried to ram their wetlands mitigation memorandum of agreement
through, "thank you." The White House at least was persuaded to
order delays until other views, inc¢luding those of the Alaska folks
and the Coalition, tould be taken under advisement.

I can't report in all candor that the revised MQOA isn't a further

step in the direction of over-regulation, but on the other hand
some moderation is evident.

The process .of . implementing the MOA still. _has to be questioned.
A strong case c¢an be made that the MOA still is backdoor rule-
making.
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