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By NANETTE HOLLAND ;
-Tribune Staff Writer :

- TAMPA — Sea turtles arept
accidental victims of shrimp
‘ery pound of shrimp hauled ape
10 pounds of fish come with it an
At 1s thrown back into tlie water, dead,
rine fisheries officlals say.
- Scientists say 1.6 billion’ pounds
— millions of them juveniles barely an’
long — are left to die on shrimp boat decks
In the Gulf of Mexico each year, an ecolo;
cal disaster they say is as heinous as. the
drownings of sea turtles in shrimp nets...

Ng-out whole year-classes

sald: “You can 80 to an

€d heavily by shrimp-

.8nd not catch a thing,

‘out and shoveled 95 per-
the side dead.”

Timpers catch four times

o ek ot Ak Bl b

S | - |
Jel < k
0.50" -, .
L (%)) e [}
;gd‘.’ - < e
O L= R '
ol —_

. B e
élﬂ »
= {
* J
N &8




{1 million pounds

'Thls calm and .picturesque view of shrimp
: boats docked m Tampa belies the storm of

N From Page 1B

ational fishermen, a 1987 federal
study shows. More than 15 million
pounds of croaker are netted annu-
ally by shrimpers, while recreation-
al anglers .account for only about 11

thtle uss, has been: .made so_far

Forsgren said the bycatch issue
offers shrimpers a chance to im-
prove their tarnished image by
demonstrating they are concerned
about conservation. If they don’t
join the search for a solution, he
said, the rules will go forward with-
out them.

The shrimpers sav ih
can’

et}

© o know
T [T

Sene igt e -

the: el
P

out- of busmess.” e

M the way. .
, , out it.is-for- them to get in-
“volved in solvlng the-problem.”

.. Tribune photograph by JAY CONNER :

niques that will reduce their by-
catch. If they succeed, they will ask
the fisheries commission to reopen
Upper Tampa Bay to shrimping.
“‘What option do they have?”
said Mark ‘Taylor, director of the
Cortez chapter of the' Organized -

use some ‘Sort of device, they'll ibe

: np
iew, They fear the’ hu

their displeasure with turtle exclud-
er devices by blockading two Texas
ports two ‘weeks ago and threaten-
ing to ram Coast Guard boats aren’t
likely to greet fish excluder devices
with any more enthusiasm.

Some turtle excluder devices al-
S0 are effective gt deflecting fish,
scientists se_\ The turie exciuder
Ge e s Vel by fhe Honal Ma-

—— ool 4R

Fishermen of Florida. “If they don’t-: -

dreds_of shrimpers who expressed

°°ntr0versv swnrling around shrimpers and B
thelr turtle and fish :

catch.

just a matter of refmmg it for vari- °
ous conditions and puttmg the regu- -
lations in place,” Oravetz said.

Scientists such as Henwood and :
Oravetz say those regulations are in- .
evitable as more and more conser- :
‘vation-minded recreational '
fishermen step forwar ‘

‘_'their commercial

) L
;" régional”director
©of the Florida Conservation “Associa-
tion. The shrimpers maintain the 1
scales are dangerously stacked
against them. . :
But if the shrimpers choose to
lock horns with the recreational
and environmental groups over the
bycatch issue, they most likely will
wind up on the losing end, Henwood
said.
“The recreziionegl gro ps ha\' I8

-
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A PARADOX:-A-fede
u‘r,éaay..thatfzues.;;.:
bert Mosbacher has no
régulations “which -y 2qui
-lise: turtle -excluder devic
 lime, the judge gave ach,
-‘coming up with.an-alternative, Ba
" -@ests you can't have. ‘
- both ways. T
_U.S. District Judge
Thomas Hogan was
right in saying that
“Congress has spoken”’

] ions,.
the levices:-would -
~a:iine:of $8,000 to
~-$25,000: and-ajail term

of:up to SiX'months.

It is difficult to fath-
om why Louisiana- and
Texas shrimpers are go

In the matter of turtle
protection. This makes
it all the more difficut

dead set against TEDs,
Reliable reports from
Atlantic shrimpers say

the loss of catch
through using them
runs about 5 percent,
" and the- qQuality-of the
-catch, js-- improved - ,
enoughsto make:up, for |
the' reduction. -Raising .. |
gg"u::lir'antees‘.:m‘iss_il")'g!,‘o'ut -

to understand why he
allowed Mosbacher any

. option. except to en.
force the existing rule,
‘Maybe Hogan simply
does not understand
the situation. The onl

_Mbach'eg' is likely to com ian that

er enforcement authori-
the fishermen simply kill them o put a quick halt to .
». hope they ; essness &
%, L
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erywhere;;: becau
If a Texan, yielded after ulf-c’oast shnm

turtles a year from drowning in shrimp nets
began a decade ago. In 1981, the devices

that allow turtles and other :marine life to-

escape the huge shrimp nets were intro-
duced. Extensive National Marine Fisheries
testing shows that properly used TEDs ac-
count for only a 5-percent shrimp loss. They
save shrimpers’ fuel by freeing turtles and
fish that load down nets during trawling.

Four types of TEDs now are on the market,:

rangmg in price from $25 to.$400..

‘When it became apparent:that shrimpers
wouldn’t use TEDs voluntarily, laws were
mtroduced in Congress to. reqmre them

lanon, and it needs one now.

bfr envu'onmental group s”-.'z

ilingis |
A : , -nent. Meantime, theNational Audubon So-
out merit. Efforts to prevent some: 12 000 :

ciety has called f6r'a boycott'on shrimp..

Last. wintér the Florida Cabinet ap-
proved an emergency TEDs rule to protect
endangered Kemp’s Ridley turtles during

* the last third of the Atlantic shrimping sea-

son. That rule has expired. Today, the Flor-
ida Marine Fisheries Commission considers
ayear-round TEDs rule in Florida waters. If
approved, the rule goes to the Cabinet. -
Florida waters support several types of
commercial shrimping on the Atlantic and

. Gulf coasts. While the Federal rule also cov- ;
ers state waters, it simply isn’t being -en-

forced. The state needs its owq TEDS regu-
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light aluminum excluder devices (TEDS
their traw] nets to help save
extinction-sea- turtles protected by the fed:
eral Endangered Species Act.

The shrimpers insist that using the TEDs -

would reduce their shrimp catches dramati-
cally. But they can point to very little re-
search data to support their claims since
they have refused to take part in federal re-
| - - search-programs and, indeed, have:reacted
. with ‘hostility, in many . cases;’ to ..thi
| programs.

- For.all their clamor, the shrimpe
“deserve public applause for'the tact

‘have. used,iincluding outright thggge'ry; and

© the firing of gunsin at least onecase.
_ Rather than siding with the firehrands,

shrimpers should agree to try the TEDs over-

a specified period and permit agents of the
Natiogal Maring Eisheries Seryice on board
as observers.

The hasty capitulation to the rowdy dem-
onstrators by Robert Mosbacher, the US.
secretary of commerce, is regrettable. It is in
direct contravention of the Endangered Spe-
cies Act, renewed by Congress only last year,

.. an endangered species for whatever reason. |

- a I

- ~Environmental Quality :and:

which makes it illegal to kill any member of .

wﬁletion of finfish' po ulatlo;ls

‘with shrimp in trawl nets. | k
" Mg its credit, the National Wildlife Feder-

ation has chosen the peaceful and proper
- route by challenging Secretary qubache;’s

. ill advised ruling in the courts. riw
nd regrettable episode occurred at
a.; where Greenpeace; the internas

ofialienvironmental  activist org

legal ‘obligati

, TOnmMm _,rfifca‘g‘lfPfétectiOn, Agency;. Greenpeace
threat should not be condoned. ™

‘We supported Greenpeace’s peaceful, if = |
unconventional demonstrations last spring:

calling attention to the hazards of toxic pol-
lution along the Mississippi River. But its
threat to risk violence and take it upon itself
to shut down a legally operating facility is the
kind of insupportable arrogance that can
only diminish the environmental movement
. itselfinLouisiana. )

et

“yproduct” fish taken along - ] \
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Chanis T shrimp nets,

Ompromjge With the ¢
Ongress ordered that 3] offshore ghp:
of this year.,

TIDErs rebefleqd The threatened . block port
Isiana, nd to gh t at Coast

that Wwould dare ¢ halj nge them,

A mation thyt b orks

e w
€ mob hag money anq politicy] infly-
ff.

d off. He set aside the Tegulatiop
dered hjm, to adopt, '

ber, the shrimperg who are ﬁghting the
€ Same opeg Who have €ven questioned
d for jt, Tee Joup Mialjevich, President of
the “Concerned Shrimpers of Merica,” has trieq
caring 5 the endangereq to Suggest that turtles are thriving “O buffoong
SPecies in genery] and the Kemps ridley turtles j,  are tovinced TEDg , € neces .
€ tuna Industry SCreamed ip Much the same wa
The case between the Wildlife Federation 44 S‘:}é‘;“ ;f);a?sg;r Cefgjug
osbacher ig the .. € bet 4 nation that wapgq oises. ;
M a aeciebse gg;n e;tinction and ap today, and porpojge deaths haye been drastxcaHy
unruly industry that wants to save jtg Profit mar.  reduceq. ) L
gin. That Mosbacher Is caught op the side of the Mosbacher, the apppmteehof a President wh,
) L is fj Is, as ope Florida maripe Professed tg pe “an env1ronmentahst, has indeeq
biologist said Jagt week, 3 Nationa] dj

Sgrace, but himsejf in a Peculiar Position Maybe he wel-
- The Endangeregq Speci N comes tha fight

co _he-
wants to Jet 5 Jjudge take the heat for enforcing the
law. If that’s the case - judge, ¥
Hogan, has a right to pe offended, T}
Dation already is.
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Houston Chronicle

[Editorials

Federal ineﬁt_nels“s"" 3

" - The federal agencies have been s‘iﬁ'gularly inept in
" this business of the shrimpers and the turtle-protec-

tion devices which led to the disruptions along the
Texas and Louisiana coasts over the weekend. . .
", 1f it was not clearly necessary to force the unwilling
shrimpers to use these so-called turtle-excluders in
their operations, then the rules should not have been
-~made and enforced. o o
 If it is necessary that shrimpers use these devices in
order to protect endangered species, then the govern-
ment should not have backed down and suspended the
rules in face,of blockaded shipping lanes and public
<8ervices and the threat of violence. That sends a highly
.-damaging message that illegal disruption of public
order pays off. : :

2. Now, which is it? The govem‘ment?‘canho,;"havej:it o

~:both ways. - » )

»> “This is not a new issue. It has been in-dispute for
= <years, has been in and out of the courts and the subject
=-of much political pegotiating among variqus interests.
~callowed this_to come to”a point where shrimpers
£=dffectively take the law into their own hands and the
~=government backs down. e

n",c
-

%+ It seems the worst of all possible outcomes to have -

 P.5/5
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" THE TEDs COMPROMISE

AT

-

wiv

- { OMMERCE SECRETARY Robert Mos-
bacher should have stood behind last
" week's decision on turtle excluder de-
“tlces. To begin with, he was right. Moreover,
:1be fishermen who blocked the Houston Ship
‘Channe! and other ports aver the weekend
weren't winning many friends. -
.. Their protest caused massive delays in ship-
-ping traffic and left ferry passengers stranded
1in Lovisiana and Texas. The action was esti-
mated to cost about $2,000 an hour for each
_commercial ship unable to use the ports, to say
nothing of curtailed dockside operations.
Shrimpers have to eat, but so do the folks who
work at those jobs.

"< The fishermen say the TEDs are bulky, dan-

gerous to deckhands, and cause the loss of as -

much as half their shrimp haul. Federal officials
put the figure at 6to 7 percent. But at the heart
of the issue is whether we get to choose which:
=laws we obey and which ones we don't. It has
=been The Post's long-standing position that no
<3lich choice exists. This is no exception.
= The shrimpers did have a point about the
'suddenness of last week’s enforcement deci-
sion. Boats that were at sea without TEDs
: when Mosbacher issued the edict should have
" been allowed to complete their normal haul
‘Without returning to port for the devices. It's

- *

Turtle-saving devices haven’t gotten a fair chance

no joke to go home with half a catch or less in -

a business that is not only physically grueling

but economically marginal.
Inexcusably, many of the fishermen who

have complained the longest and loudest about .

TEDs have never used them anyway. Atlantic
shrimpers who have used TEDs report little if

any detrimental effect, and some of them say -

the devices actually improve their catch: The
shrimp they get to the dock are in better shape
and command, higher prices because they
aren’t crushed by the weight of turtles and
finfish. Moreover, if the shrimp catch drops,
the per-pound price goes up in the face of
demand. Hasn't anyone thought of that?

And then there's the question of whose seas
they are anyway. Shrimpers are entitled to a
living, but federal fishery officials say nine
pounds of finfish are caught and destroyed for
every pound of shrimp brought ashore, Most of

those fish, along with turtles, would be saved. - |

The Post sees the TEDs regulations as basi-
cally good ones. Mosbacher was right, if a bit
precipitous, in enforcing them, and wrong to
back down. They help protect species that
have become endangered largely because of
human activity. It therefore seems a sma!l con-
cession to try to save the ones that are left, We
wish the shrimpers would pipe down for a
while and try the TEDs. They might like them.
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n Turtle-Saving Effort
Mosbacher Is a Jellyfish

Surrendermg to shrimpers’ pirate- experience notable catch reductions.
: like tactics, U.S. Commerce Secre- Though federa ’mployees will in- ..

iry ‘Robert Mosbacher suspended th

e,

: ous years s many:

. 100 dead turtles ‘washed as

Rabble -rousers such as Tee John B Shrimpers say hey -d n’t..;threat--,"’?"

Mialjevich, founder of the Concerned’ en the existence 6f urtles;. which ar

Shrimpers of America, are interested endangered. True, poaching an héb
~in headlines, not facts. They incite tat destructxon co ribute::

'shrlmpers by ra111ng agam

listened - to lies.

-:7c1es Scxentxsts
nestmg Kemp _f

wucaught 2 percent fewer shnmp Thls er:
slight reduction was registered durlg - ‘§bu111es to ove_j hrow pruden_t and. es.

the period when shrimpers W’,,}_je .';sentlal actions of res e managers.
learning to use the TEDs. s “compromise” Wwould require

Fisheries biologist Dr. Terry Hen-". shrimpers to pull up their nets:every
wood acknowledges, “TEDs do pull:a 90 minutes, to: prevent. turtles’; from
lot differently. Shrimpers. have to ad- . drowmng Who w1ll tlme ‘the shrimp-

Just vthelr nets If they don't, it ean ”ers"The sa?
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’ —CO! ectle based on' our inforrhatiaﬁ

strategy by promptly challengmg Secretary.v ~correctly; ]
Moshbacher’s ill-advised action in court: .. —that some; Shnmpers support the  use’

" Responding to intimidation and threats of

. ;v\ﬁolence by Gulf Coast shnmpers, Mr. Mos* ..
N bacher completely dlsregarded ‘the) prov151o '
t. of . the.
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Haéfy action

R L -:dag M ﬁﬁ.‘
pensioniof: -
Com

How,eygr_, he_,s‘éid;a.l_ Al;‘qif;
L Mmade~5-milas “or farther’

: recently, they b

14

;] {those areas, = _
;| Gorman.ajsp, onceded:that shrim
N usually.go fo sea for:weeks at

t ot meaican,

-learn‘of Ti Ursday’s decision impme
may need'ti rﬁ;e;?tc“ijgo'msh'oruean'd
their.nets; =" BT R

- Gulf'Coast l’anakers-Were'u'nhappy;with the
decision,.. with. justification. B g

U.S. Rep. Larkin Smith, R-Miss., said, “I'm- -

disappointed that Secretary M(i)sbacher{h:ixs,‘~ :

-notbeen truthful with us.Hetold us ajl he would - |

‘| come back and.meet with us before he makesa **

NAMPOFes; from:
rimp ,_.‘W_i""Without_{TED's.-f' :
- We do ot believe in protectioni’sm. but this
..{ 15 indeed ap unusual situation,

ol Ry i

""”}‘-‘ﬁxﬁ.,;ﬂ




‘ .:eral protection for- sea tprtles onff:'

By BILL DAWSON - . land. The. Commei"‘qe Department’s

Houston ‘Chronicle”

Robert Mosbacher s decision to, drop i~ Mosbac
4 requiremé ¢ ithat: shnmpers use ! Wildlife
turtle,_excluder deyices, saying it - prom
“will furfher thiredten thie survival of haye:
the' endangered Kemj’s ‘ridle 2 ;
turtle #

WE92; ietter to the Com-

ree Déparfrient on-the interim

Fuley Jnteﬂ Department official* ig)
i

roe Department’s own "
that_even in theun-7

tof total compliance With-
ling.periods, ,48;0.03%:

tch ja\p

: thésno
JLEO00 sea turflés wopld: o |
-drovtn axtzsnhally In gmex;irgan shrim fent vafue}o §°lv' !
pers’ nets, ‘wrote Smij depity ) i
: dir l-gctor of the Flshf%d Wﬂgl“i;y S ng ‘ﬂOtk,thWare
ervice who was acting du-ector Tt i

This calculation whs, base
S Cohimerce scientists’ estimate.
% | [\abgut 40,000°sed’tiirtlés are ne:'&»
I47yedrly 7and “oni, thejr, finding
X ut 22 percent: otngtted turtl&

d _Ja

.....

tef a 90-minute" trawl;:sai
y, national sea turt]e coordml

'W

ffer,. udy Wiessler
0 thls repon

] nlc
The: 105-mmute rules provide for- _contribute

e

L L i . .- e ¢

; asonable ‘and prudent. alternative”
tp allow shrimping without Jjeopard-
’ '\mng endangered turtle species. . .

'After “Mosbacher ~ rescinded the
’I'ED reqmrement ‘an advisory panel’
»American and Mekican scientists
" his- substitiite: plan.— letting’
‘sirimpers limit trawling times — is!
bt -“a viable - optlon” to save the

-far. the TED Tegulations after years

ag eéd on the need

ade shrlmpers

Mosbacher scrapped’the rules after
angry shrimpers blockaded Houston::
area ship chanriels Tast month. Many'
shrimpers .contend.- the devrces :
duce their catch S

Instead of requlrmg TEDs, whiclr
are tradeo !
es¢ape " from " drowning .in. shrimp,
nets, Moslgach rej
latlons “giyin,
og;‘}im‘itx

By BILL DAWSON
Hduston Ch’ronicle

The Commerce Department has

“squelched” ~biologists’ advice -on

whether .shrimp-net devices or re-
stricted tow times will protect sea

turtlw better, .an- envxronrnental‘

gmup charged Thursday.

In making the accusation, the Cen-

ef+for Marine 'Conservation re-
leased- -a:Commerce Department
mbidorandum that warned agency
officials they'might be fired if they
are ‘discovered to have divulged to
reporters ‘4n earlier biologists’ rec-
orpmendahon. ’

',I'hat recommendatlon by agency
blploglsts said requxrmg shrimpers
touse turtle excluder devices (TEDs)

.ori their pets was “the only reason-
able and .prudent .alternative to’

allow shrimping to continue without

-jeopardizing the continued existence

of .endangered sea turtle specus

After shrimpers protested the‘

TED requirement by- blockading
Houston-area ship channels, Com-
merce Secretary Robert Mosbacher
decided in its place torequire maxi-
mum 105-minute trawl times, sepa-
rated by periods in which turtles

H
—

devices that let turtles'

could be freed from shrrmp_nets.

In the July 27 memo released

-‘Thursday by the pro-TED Center for

Maxine "Conservation - Thursday,
Commerce official James W. Bren-
nan_said the leaking of the recom-
mendation that TEDs should be
mandated “has been an embarrass-
ment to the secretary and me.”

“This Incident derﬂonstrét&‘ a de-
gree of untrustworthiness and unre-

. liability that, according to depart-

mental regulations, could warrant
removal from the federal service,”
wrote Brennan, the assistant ddmin-
istrator for fisheries of the National
Oceanic and Atmospheric Adminis-
tration. )

The center said the memo indi-
cated a “concerted effort” was under
way “to limit’ publlc access to criti-
cal professional opinions within the
department on TEDs and restricted

8 tow tlms »

Mrchael Weber, center vice presi-

" dent, said the organization is filing a

Freedom of Information request be-
cause it was denied copies of two
recent reports by agency scientists
that deal with the question of
whether the trawl times will ade-
quately protect turtles.



TED law
to return
® Friday

No new blockade
by shrimpers seen -
By BILL DAWBON |

and JOUN TOTH
Hous'on Ghronicle

Turtle excluder devices agaln will
be required on shrimp nets starting
Fridsy, the Cornmerce De t
announced Tuesday, reverting Sec-
retery Roberi Mosbacher's earller
decision to drop the mandate after
shri blockaded Houston-area
ship channels,

Jcha A. Knaugs, administrator of
the dapartment's Natlonal Oceanle
and Atmospheric Administration,
gaid a thorough review of the scien.
tifle evidence indicated there was
“no other choice urder the Endan-

ered Spacies Act” but to relnstate

the original regulations mandating
the devices, knawn as TEDs.

A leading TEL opponent called the
declsion the work of “the antl-:
Christ,” and pro-TED environmen-
lalists greeted the announcement
with mixed feel:ngs,

“We're fighting the anti-Christ”
sald Tee John Mialjevich, referrin
to these who favor enforcement
TED rules. “Wa have these scientists

_ who don’t believe In Chrigt,”

Mialjevich is president of Come
cernad Shrirpers of America, based
in Belle Chase, La, and played a kay
role in negotiaung an end to the
blockade In July

Mialjevich sald he sees no point In
A second bleckade and denied orga-
nizing the first one. He said his group
now plans to forus on Congress In
trying to change the Endangered
Species Act.

Mict.ael Weber, vice president of
the Washingten: based Center for
Mariae Conservation that has led the
campaign for TEDs, sald that while
be fcun the TED decision gratify-
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the turtlu while recognizin

Turtles : te eponomic coIerng o
_ . and ] have concluded

o : (hike, 6o cmply with the Jaw, the only
Castinued from Page 1A, w to ensure protection of these
4 . . is through the uma

.cmlﬂethhhuhum “m Asus sald,

“We lost preciois (me, momiens  “'NOAA spokesman Brian Gorman
tum and tartles wiille the secreiary  gaid aeveral analyses of existing
wu fip-flopping over eaforcing the ' soimtific avidence all indicated lim.

wis trohlbly policy-niak-  jting trawl times would hot protact
at its t as well as TEDs, wiich fod-

are trap<oor divices that
le‘:dm turt!ul,‘ Imli..idin ﬁ'&eleveriel
sndangered Kem ries,
{ escape ' drownin pl.n lhl'znpwnm
Shrimpers contend TEDs . reduce
their cateh.

After years of efforts to
I 7] m the devices vo
Comrivesce Do Hment lm
regulations to req o use of TEDs

boﬁ.nln. May 1,
aumumd in April,
however, that only “warning tickets” -
woald be gven until July 1. Then the
G Gl
rom n -
pou complaints (Rkat saaweed was
ng Fol) the block.
lde weekand of July 23-23, Mos-
bacher decided to ullow shrimpers to
- Umlt thelr trawl times instead of

wing TEDs.

That tem ug!lubtt!me reuull-
tion mandated 10%-minute trawling
md. saparated by hall-bour In.

1s in wblch mttlu caught In
mwenmgldu from HOM. the Intark

ntarior .

Department's Fisk and Wildlife Ser-

vice and an advisd:y panol of mm

erﬂ sclentists bave found release alt
but 8 percent of turtles mth littla
tgolum if they are w: FrOpezl
t TEDs, 48,000 turt!es would
tin ahrimp nets yesrly, with

llM

cetlmated,

After Mosbacher dropped the THD
requirement, a !odm ‘Judge de-
clized {0 order it back in placa. u
enviroomentalists had sovght, b

ve Commetce officlals until thu

day :& devalop final turtie-pree

The original TED regulations will
tesume at 13:01 am. Friday, the
lﬁmcy said. Surimpers cited lor

fallure to use TEDs before Sept
-can avold fines by Installing E‘Ds
by Oct. 18. Vlohton fromSe t, 22 to
Oct. 15 may have [flnes ro uced 1!
they install within 18 days. T
m‘l first-time fine for Enlanger M
Species Act violators fa $8,000, Gor-
man sald.

Carole: Allen, founder and chair-
woman of the Houston-based
HBART TED group. said she

is gind will be required but
way “very dm;»polutod 1 will be

can and Meka nxperto sald, how-  almost six weeks with no penalty.”
enr, that TEDy are needed to savo Mialjevich predicted there wil be
severely endingeced Komp ] r!d- little compliance. “From what 1
ley nimm oxtinct gw snade 'f”:"' they (-hrlmpm) won't pall
me.
nected hh lpeeu 'l blamod preuure from environ-
Moshacher wested " ' mentalists for y's decislon
dhpualona loo'c at this whols mat-  and sald he will not recomriend that

mtomﬂthewwuu'nwlyw shrimpers use the devices.

ning, fedaral ttudlel have
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" Andersom knew that this item was at the ered.

‘ it'mpe:za 1smn~.s :
L M’hmw\ b

wbt' iy il I,,.i..

Yeve that*ihe’ Jury could properly ‘have' oons:derahum, :t wilI Cofitinue’ i
found that Anderson knurwmgly p(msessed most unfchr'tumha prmden't.' 21
the rear portion of & silencer, since it was  therefore nrge’ ¢n bang’ c'omudmén.
found in the vault in his residerice, ind that  this case so that Vaaqa,ez may be n‘éiﬁiﬁ %

very least & portion of a Silencer, since in

addition to the components of the silencer | AT
there was also recovered frorm that vault é‘j!’&ﬂ'g‘&’ Jony
decument deseribing fabrication of that v
type of silencer. When these facts are

considered together with the undisputed

testimony at trial that the rear portion

alone produned & reduction in sound from
157 t0 148 decibels, the jury could properly STATE OF LOVISIANA, ex rel,

have concluded that, this device fit the defi. Willizan J, GUSTE, Jr., ¢t ok,
nition of silenecer contained in the court's Plaintiffs-Appellants,
charge, i.e., “any device for silencing, muf- and

fling ‘or diminishing the report of 4 porta-

ble firearm, including any combination of  Concerned Shrimpers of Louisinng, ™
parts designed or redesigned and intended Intervenor-Appeliant, )
for use in assembling’ or fabricating a fire- v. Cow

arm 'si]encext‘ar firearm 1r_nufﬂer and any C. Willinm VERITY, JI’ Secmtzamy, Uniltz
part intended only for use in such assembly ed States Depzwtmeut of m“ﬂmwei»'

or fabrication,” 12 and thus was a firearm . N

within the meaning of section 5845(z)7). ¢ al, Defendants-Apgelle [m"

Given that there is no dispute that this and '

device was not registered to Anderson in The Environmental Defense .F“und, i

the National Firearms Registration and Intervenor-Appelles, ,“i‘:

Transfer Record, we hold that there was N SR

sufficient evidence to conviet him under o 88-3185, Wil

section 5861(d) for possess.:on of an unreg- United Btates Court of A ppuxh.ul:;, il

istered silencer. 3 : Fifth Cireuit. ‘
Conclusion Aug. 15, 1988,

For the reasons stated, we conclude that Comg o
none of Anderson's complaints on appeal Action was brought challenging re.gu-
presents any reversible error. We there- lations on shrimping industry designed to;
fore affirm the distriet court’s judgment. reduce sea turtle mortality. The United

AFFIRMED, ' States Distriet Court for the Fastirn lDw-
trict of Louisiana, Patrick E. Carr, J,, 681
E. GRADY JOLLY, Circuit Judge, F.Bupp. 1178, upheld the regulations agd -
specially conmarring: _ appeal was taken, After vacating stay wd

" I fully concur in everything that Judge affirming the lower court’s decision, 856
Garwood has said: I specially concur in F-2d 211, the Court of Appeals, Jerry £
this apinion only to emphasize that I fully Swith, J, held that: (1) regnlations were -
agree with Judge Garwood's conclusion ot arb:trarv and capricious, and (! )regula- _".-'-
that United States v. Vasquez, our decision - tiong did not vmlatre equal proteetion gmu\- ;
which controls .this case, was wrongly de- 2ntees. Cra
cided, and undil ﬂ: i#t ovenu]ed by en banc Affirmed,

12, This deﬁmuun was dmwn fram 15 US.C. (as defined in w:uon 94‘! of Tiﬂe H! Umilﬁd
§ 921(a)24). Section 584‘5(a) provides that States Code):, ...- o b
“[tThe term ‘Fivearm' means ...; (7) any silencer .
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STATE OF LOUISIANA, ex rel.
William J. GUSTE, Jr., et al,
Plaintiffs-Appellunts,

.and

wneerned Shrimpers of Louisiana,
Letarvenor-Appeliant,

v, .
¥illinm VERITY, Jr., Bocretary, U
i fitates Deportment of Commerce,

ot al,, Defondants-Appellees, - -

and

Che JEnvieonmenta] Defianse Fund
Lntervenor-Appellee,

Mo, 883185,
T States Court of Appeals,

Fifth Circuit.
Aug. 15, 1988,

Action was brought chullenging 7
s on ghrimping industry designed ol
ace sea twrtle mortality. The Unita
tas Distriet Covrt for the Eastern T4
t of Louisiana, Patrick K. Carr, 1., f
upp. 1178, vpheld the' pegulations -ang
_ en) was talien. After vacating stay
rming the lower court's decision,
1211, the Comvt of Appeals, Jer
ithy J, held thatt (1) regulation
arhitrary and sapricious, and (2 vej
& did not violsta equal 1pimtectlon'

BEs,
Attirmed,
5 defined in sec uuu 921 of 'Jl'i'ﬂ

ater, | (od: A e T TR XY

Clruie 853 512 323 (i & 1988) L .
ey, foundiand shoicn maxle, its ﬂec'la:ian ns not

: 'When,xwmwmg gmnt S0fs

d"‘

gal standsrd as that which griided” the
district court.

2. Administrative ‘Law and Procedure
&=797 :
Fish =12
Game &}%
Review in the first instance of chal-

lenge to regulations promulgated under the

Endangered Speciea Act is governed by the
standardg set forth in the Administrative
Procedure Act. 5 U.S.CA. § 706; Endan-
gered Specizs Act of 1973, § 2 et seq., 16
U.B.C.A, § 1581 et seq.

3. Administrative Law
=761

Under the Adminisirative Procedure
Act, adminisrative record is reviewed to
determine- whether the challenged agency
action was arbltmry and capricious; an
abuse of discretion, ‘or otherwise mot in
accordance with law, contrary to constitu-
tional right, in exvess of statutory jurisdie-
tion, authority or limitation, or without pro-
cedure regured by law. 5 W.S.CA.
§ 706{2XA-I1).

4. Administrative Law and Procedure
=797 )
F‘ﬂh «=1i w
Game ¢=3'%

Regulations promulgated under the
Endangered Species Act through informal
rule making are not reviewed for substan-
tial evidence. 5 U.S.C.A, §§ 556, T06(2)(A);
Endangered Species Act of 1978, § 2 et
seq., 16 U.S.C.A. § 1681 et seq,

5. Administrative Law and Procedure
=793

Under the arbitrary and ca]pnclous
sta.ndard of review, court is not to weigh
evidence in the record pro and con, and
ageney action is to be upheld, if at all, on
the baais of tha record before the agency at
the time thai it made its decision, ...

6. Adm!ulstmuve Law. and Proncedure
v 4763 .

If agencyr’ consxd'em. fa,ctors ami a.rtxcr
ulatea raﬁonml relatwnshllp between fanta

and Pmcedure

SRMIMALY,
Court of. Appealsx* applies BAME, -

“"t;spﬁ‘w:‘m

arblt.ra;ry u»r,-]rl'mous.

. l' " ( '- o .
Adm!mmuntlve Law and I'rwulure

. &Nes,

Agenw % decision need not be idasl so
long &4 it is not sirbitrary or capriciows and
80 long as the agency guve at lezot minimal
consideration to relevant facts contaired in
the record,

8, Flsh &=+12

Evidence supported findings of inpact
of shrimp trawling on sea turtle msom»hty
£0 as t support, regulations requiring Gulf
slmmpam to either use turtle excluder de-
vices in their trawling nets or limit their
trawling tb periods of 90 minutes or less

9. Fish &2

Determination of the Secretm-y of the
Interior to give shrimpers in shallow wa-
ters the option to use turtle excluder de
vices as, &n alternative to limitng their
trawling t¢ periods of 90 minutes or less in
order to reduce sea turtle mortality was
supported by the record.

10, Fish &~12

Evidence thai use of turtle exclider
devices required by regulation to reduce
sea turtle mortality would involve cost to
the Gulf water shrimping industyy of $5.9
million and would reduce antieipatéd cateh
by up to five percent did not show that the
regulations were arbitrary of capricious.

11, Fish @»12

Decision of the Department of Interior
to attack one of the major esusan of sea
turtle mortality through regulition of
shrimping was within its discretion, even
though it did not address other gerious
causes of sea turtle mortality,

12, Fish =12
‘Game 3% - '

Regulations aimed at preventing tak-
ing of protected epecies cannot be invalidat-
ed on the ground that the record fails to
demonatrate that the regulatory effort will
enhance the species’ chance of aurvival;
record: need. only show that such regula-
tions do in’ faet! p‘mwent prohibited takings
of protevtecll spem'a. Endangmvl Speties
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" At of 1973358 8(3)1'4(qy, 9(3])(1),_.?.6'“9._&9.' and which significantly‘intruded g
A58 1562(3), 1583(d); 1588(a)1): o

12" Constitational Law e=253.2(2)

“ . Basie concepts of equal protection as

set forth i Fourteentl Amer
to federal action through the

Const.Arnends, b 14

14, Constitutional Law &=213,1(2)
Where  administrative classifieations
are made, absent a fundamental right or
suspect classification sych ag race, equal
Protection requires orly that the classifica.
tion bear a yational relationship to the leg-

islative purpose of the enabling statyte,
US.C.A. Const. Amends, B, 14.

15, Constitutional Lsw =236
Figh ¢=12

Ever if some gea turtles are found
north of North Carolina, in the absence of
evidence that they are caught there Ly
shimpers, regulstions which apply anly to
shrimping south of North Carolina do not

deny equzl protection. US.CA. Const.
Amends, 5, 14,

16. Constliutional Lay =236

Fish, ¢w12

Regulations of shrimping  indugtyy
aimed at reducing sea furtle mortality did
not deny eaqual protectior'g to Gulf shrim-
pers béeause they regulafed Gulf and At
lantic shrimpers in the Same way, despite
contention that Atlantie shrimpers took

more turtles per capita, U.S.CA Const,
Amends. 5, 14,

17. Constitytional Law =236
Fieh &»]2

due process
clavze of the Fifth Amendment. U804,

ber operations, U.8.C.A! Comati;
o o
= IR .53&\':

Johy B, Sheppard, Jr., Aust. Alty. Gen.,
William G. Guste, Jr, Atty. Geni.:Raton
Rouge, La., for Siate of Ls, . "

Von Hoene & Skrmetta, Erie . Skrmet-
ta, William L. Von Hoene, Jr, New Or-
lears, La,, fop Coneerned Shrimpers,

John Volz, 1.8, Atty., 8. Mark ‘Galling-
house, Asst, (1.8, Atty., New Orlesns, La,,
for other defendante-appallecs, - -

David J, Hayes, Vieki L. Flaut, Dept. of
Justice, Peter R, Steenland, Jit, Waghing.
ton, DG, for C, William Verity, ...

Gerald E, Meunier, Now Orleans, La,,

Barbara E, Paee, Washington, D, for
Environmentg) Defense. g

Appeal from the United States District
Court for the Fagtern Distyiet off Lovigiana,

Befor: GEE, DAVIS, and SMITH,
Circuit Judges,

JERRY E. EMITH, Cirenit Judge:

Appellants, the State of Lonigisng and
the Converned Shrimpers of Lovisiang
(“Converned Shrimpers”), appealad the dis-

trict court’s entry of summary judgment in
favor of the (

holding in all ve
lations requiring shrimp trawlers 1o install
and use “tpptle excluder devices,” also

known as “TEDs,” in their nets or to limit
their traw

“mmerce Department, up.
spects the Seeretary’s regu-

ling to 90 minutes op less at a

_ time. On July 11, 1988, six days after oral -
Faet that regulations on shrimpers argument, we affirmed the Judgment of the
aimed at reducing sea turtle mortality  distriet court byt

made distinctions hased on the size of the
bost, rather than the size of the net did not
render the regulations a denial of equal
protection vlers it was shown that use of
net size as determinative would result in

judgment.! We now offer our rangony for
regulations whic_h were diffieult to enforce affirming fummiary judgment below,
L. * See Louisiong ex raf, Guste v. Verity, 850 F.2d further stay of jud
211 (5th Cir.1988), As

stated in that crder, the
S8y, will reraain in sffect vl 11:59 1.m., Au. .
Bust 31, 1588, We algo tnformed appetlazis that
If they wish e apply to the Siiprame Caurt for 8

opinion detailing the reagons for qur ruling
in order that we

the parties that we were vaeating the dis-
triet court's order Staying execution of itg-

postponed issuance of ap

could immedialely notify
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mste, Jr, Atty. Gen.,
for Etate of Lo,

US. Atty., 8. Mark Gallingi
115, Atty., New Orleans; Taizs /is)
encantsnappeliecs. i

syes, Vicki L. Plaut, Depd!
* R, Bteenland, Jr., Wash
€ William Verity. - -
Mewnier, New Orleans,
*ace, Washington, D.C,,
1 Defense, ‘

n the United

States Déiii-tq‘f:;t-“

Zastsrn Distriet of Louisis &
4 DAVIS, and SMITH, . e
8. : @
PR e 1 G Q
SM Cireuit Judge: . ¢ 8% &
th . of Louisiang ;andsd >,
d hpers of Louisiang Q.

e e
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and the Atlantic Ouean, off the sontheast;
coast of the United States. All of these
species are listed as either “endangered” oy
“threatened” under the Endangered Spe-
cies Act of 1978 ("ESA™), 16 U.S.C. § 1531
et seg.? Upon inclusion of any sipecies on
the list as endangered, section 9 of the
ESA prohibits any person from “taking” ?
any such species within the United States,
the territorial waters of the United States,
or wupon the high seas, 16 TU.S.C.
§ 15688(a)(INBMC). In the case of sea tur
tles, it is equally fors <~ o take threat-
ened and endangers i 50 CFR.
§§ 222.21, 227,71, In ac.ui i to these pro-
hibitions, the ESA permits the Sceretaries
of Commerce and the Interior to promul-
gate protective regulations. 16 U.S.C,
§ 1588(d).

On June 29, 1987, the Commerce Departt.
ment, through its National Marine Fisher-
ies Service (“NMF&E"), promulgated final
regulations requiring shrimp trawlers fh
the Gulf and South Atlantic to reduce the

incidental eateh and mortality of ses turtles

in shrimp trawls. The regulations atterpt
to supplement ESA’s prohibitions against

i-.tt&ti!'eé—'tile'.xemp’sﬁ_; .
ridley, logigerhead, leatherhack, greets, and: -
hawksbill—frequent; the Gulf of Mexico .

et ionilotien.

4126, loet onlonien. g
1. "turtles excluder

evices,” , oF, TED,., {n each” of : thalr
teawla.,; 1. 60: GF.B.y. §-2200e)2) (61D
(1987).’; If the vessel i, lzia’than 25 feet or

is trawling in Hishore waiers, the shrimper
raay limit each towiirg period to 90 miautes
or less as analternative to awsing a TEL.
Id. at § 221.72(eX3), (6)(E) (1937),
The reagon for the regulations is simple;
. Resear¢hers have found that during
shrimping operatiois cea turtles xre
caught in the large nets, or.trawls, pulled
behind commercial ehrimping vessels. The
nets drag the turtles behind the boats and
thereby prevent them from surfacing fior
air. According to one study, enee a turtle
is within the mouth of & shrimp trawl, the
animal’s initial renction & to attempt Lo
outswim the device, Of courge, this stren-
uousy effort consurmes oxygen but affords
the turtle ‘no oppartunity to replenish the
supply. Once trapped, if the exhausted
turtle is not releases! quickly, it will drown.
Research cited in the administrative record
indieates that traw] timee in excess of 90
minutes are highly likely to result in the
death of a captured turtlet
The TED requirement thus applies with-
out exception t0 large shrimping vessels
that opetate offshore, as these vessels fro-

©Q the:“taking” of protected species, and were

to become effective for Louisiana on Mareh
S 1, 1983, Specifically, the regulations re-
g quire shrimpers operating in offshore wa-

y Q2 An “endangered” spucles is one that is in dan-

' ger of extinetion throughout all or a significant
part of its rangs., 16 USC, § 1532(6). A
“threatened” species is one likely to become
endangered within the foreseeable future
throughout all or a sijmificant. part of {t$ range.
16 U.8.C. § 1532(20).

Although the Kemp's ridley is the most exit-
ically endangered sea turtle, the four other spe-
cles are in serious danger of extinction as well. |
By 1978, the Secrctary of Gomamerce had listed
the Kemp's ridley, Jeathorback, and hawskbill
turiles a3 endangered species, and the logger-
bead and green turtles as thraatened. S0 C.FR.
§ 22223 (1987) (st of cndsngered sea turtles,
cffective 1974); 50 C.R. § 227.4 (1987) (list of

mu&gyd sea_ turtles, cffwgvg .:m;)._- ,;;dm

.t ecretary'’s authord o list ,or AT L R LU O A Ly T

Shredtencd, secies, by, reglon, e groon, tale S LA dealinb curcaniy S by e s
.was als listed as efdingered in Florida waters, . e, disgrammatically, described, 5,50 , CF.R.

S0 CER, § 22223 (19‘37‘,-, ,Th’ Pacific; Of'oulve ;;6,?%?;?2(3}(,‘)"-_@?8,7},’. b pagdsdée.

quently pull their nets for long hours pricy -
to bringing their catehes abosrd. All of
the presently eortified THDs® are coated
mesh, rope, or rigid frame devives insertad

ridley, not at isue in this case, is listed us
threatened, execept fer the population off the
Paclfic const of Meleo, which {2 Listed as en-
dangered. 24,

3. To “take” is to “harass, harm, pursue, hunr,
shoot, wound, kill, twep, capture, collest, or 1o
attempt to engage I any wich conducat” 16
US.C. § 1532(19). .

4. In tests involving trawls lesting from 3010 270
minutes, ressarchers fourd that 1.3% of the
captured sca turtles dled in the. 30-minuie
mawls, 4.4% died In 90-minute trawls, and
26,436 dicd In 270-minute trawls. A maxizauin
tow time of 90 minwies, therefore, results in a
95% redustion In sed turde morality, ..

itry of summary judgment o
Commerce Departtnent, up
espents the Seoretary’s reguiyy
ag shrimp trawlers to nstallEy
tle excluder devices,” alig
D& in their nets or to i it
. . . I
o 90 minutes or less il ax
' 11, 1988, six days after ofal U3
affivmed the judgment of the¥
wut postponed issuance of an
g the reasons for our #oli
we enuld. immediately goth
M e were vagating the
rdey staying execution of
‘& now offor our rensons ik

mary jucgment below. " 4%

fudgnuent or for othey reliel
wld ke mide during the
ardered by the disteic
no further atay, .
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- inte . P ne
e at*the Homt whare‘ the trawl bagms to

narrow,” When- a. captured tartle reaches

‘the TED, the devicé deflects the turtle to

an ezcape portal in the top or bottom of the
net. The alternative measyre of restricting
tow-time to $0-minute intervals applies
both to smaller vessels, which tend to pulil
fewer nets at a time and for shorter dura-
tions, and to inshore areas, where TED use
by either lavge or amall vessels may. be
impaired by vften heavier concentrations of
underwater debris,

In October 1987, the State of Loitisiana
filed a complaint in federal district court,
contending that both the TED and tow limit
requirements are invalid, The State’s com-
plaint alleged that the regulations are arbi-
trary and cupricious, unsupported by the
record, and were promulgated in violation

of the Administrative. Pracedvr=  “'s pro-
cedural requirements and Ex:- - Jrder
12291’s requirement; of a regu : -+ apact
analysis, The State further .4 that

the regulations violate the Louisiane shrim-
pers’ due process and equal protection
rights.

In Decerber 1987 the Enviropmental De-
fense Fund and the Center for Environ-
mental Fducation were permitted to inter-

vene as defendants. The parties filed cross |

motions for summary judgment and orally
argued their motions on Febfuary 10, 1988,
Two days before oral argument, on Febru-
ary 8, Concerned Shrimpers of Louvisiana
was granted leave to intervene as plaintiff,
Concerned Shrimpers neither filed, nor re-
sponded to, any summary judgment me-
tion, nor participated in oral argurment.

On February 29, 1948, the district court
entered sumrnary judgment for the defend-
ants. Louisiema ex rel. Guste 1. Verity,

6. The State ends its brief with an argv.u'ncm
completely naw to this lmgmion‘ that the TED
regulations constitute a de Jacte designation of
eritical habitat subject to, but not in compliance
with, certdin promlural requirements of 16

us.c. § 1533(b)(2). The argument appesrs no-,

 where in the State's (or the Concerned Shrim-
pérs’) complaint, s summary jidgment motion or

memoranduin, {ts oppasition to the Se

. summary judgment motion, or any of the lead

- ings filed in mipport: of the gay eatered bydw

~district: courti v Sineetwe discern’ nd! manifest

injustice in dla.llning 10 oon.uder ‘thix'y Mgumem

16 US.LC. § 1531 ot 2eq, is growmmed [
standards set forth in the A7 uiztrative;
*Procedure Act (YAPA™), & § Jf(M‘i

681:F.Supp. 1178 (BD.La)), affd, 860 .2
211, (6th -Cin.1988), -On April 1%,. 19833
stay pending appeal was issued, hl
present appes), the appellants again argo
that the regulatlons ave arbitravy and gl
pricious* In additon, the Cencermed)
Shrimpers’ appesl carries forward: thes:

equal protection challenge raised below,

1L

A.

[1-41 The district court entered Juclg-
ment for the Sacretary on crons-motions.”
for summary judgment. When reviewing s
grant of sammary judgment, a covri of;
appeals applies the same legal standard aa:
that which guided the distrist sourt, Ben
betta v 5/S BERMUDA STAR, 848 P2
1364, 1368 (5th Cir,1988); Brooks, Yarltam,;
Gilbert, Dwglas & Kressler v, United,
States P e (o, 232 F.24 1568, 1864
(6th Cir Review in the first instanee
of a chaile: 2o made to regulatxon s prozauly
gated under the Endangered Species Aq't”.

and it is thus to these sy cards that '
we will look in conducting ...i review on,-;
appeal. Envirenmiental C’oaz t;a 1" of'ﬂwo-
ward County, Inc. v. Meyers, 831 F.24 984,;, -
987 (11th Cir.1987). Under the APA, t]he o
administrative record is reviewed to detmh,, a
mine whether the challenged! action wag
arbitrary and calpmmua, an abuse of Itlls-"
cretion, or otherwise not in accerdince with .
law; contriry to constitutiozal vight; ia . "
excess of statutory jurisdietion, .uuthomlzy i
or limitation; or without procedure ‘ve::
qmred by law. & UB.C. § 706((¢A)|A)¢(1’.‘))’ )

50 raised, we offer no apinion as to itz mcrits.
See Vaughner v. Pulito, 304 F.2d 873, 877 m'3
‘(5th Cir.1986Y; Framk C. Bailey Enterprises, e,
v, Cargill, Iac., 582 F.23 333, 334 (5th ke, 19‘28
(appellate court, in reviewing summscy Jidlg-
ment order, can consider only thore lazs
pmenuad tiy the distriet 4..our¢)

» ‘These ragilations were pmmu&samli Ag Ay
formal rulemiaking under the Bodanjered
cles Act; ‘which does not prescribe comp!
“with the fornial priscedures requined by 5 o
" §+556. - Consequently, substantisl evidenca?

i
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the regulations . sh«'mld _ba. invalidated as

arbitrary and capricious. . Our, scope of re-.

view under this standard, however, is very
narrow.? The court is not to weigh the
evidence in the record pro and con. C.A.
White Trucking Co. v. United States, 555
F.2d 1260, 1264 (6th Cir.1977). ' Rather, owy
role it to review the agency action to deter.
mine whether the decision “was based on @
consideration of the relevant factors and
whether there was & clear error of judg-
ment.”  Motor Veiviele Mfrs. Ass'n, 46%
U.8, at 43, 103 S.Ct. at 2866-6T; Nueces
County Nav. Dist. No. 1 v ICC, 614 F.24
1055, 1062-68 (6th Cir.), cert. denied, 459
U8, 1035, 103 S.Cr. 446, 74 L.Ed.2d 601
(1982).

[6,71 Thus, if the agency considers the
factors and artienlates a rational relation.
ship hetween the facts fourd and the ehaice
made, its decigion iz not arbitrary or eapri-
cious. Watking Motor Lines, Inc, v. ICC,
641 F.2d 1188, 1186 (5th Cir. Unit B Apr.
1981). Indeed, the agency’s decision need
not be ideal, so long as it is not arbitrary or
capricious, and 20 leng as the agency gave
at least minimal consideration to relevant
facts contained in the record.® With these
principles of review in mind, we tuxn now
to the challenges posed by the appellants.

-

B.

The core of appellants’ challenge won ap
peal concerns the sufficienvy of the admin-

view under 5 U.5.C. § 706(2)(E) is tot apprapri-
ate. FECC. v. Nafional Citizens Comm. far
Broqdeasting. 436 U%, 775, 803-04, 98 S.Ct
2006, 2116=17, 56 L.J2d.2d 697 (1978),

8. Concerned Shrimpers urge this court 1o un-
dertake de nove review of the agency declsion,
including in our review consideration of new,
extrarécord materials never submitted to the
agency or, for that matter, to the distriet court,
We nots, however, that both the Concerned
Shrimpers’ proposed standard of review and
‘their attempt to recpen the adindnistrativa
record in this court ars impraper, Under well.
establizhed principles of adminisirative law, de
novo review is not the standard. The courts are
not empowered to sulrtitute their judgment for
that of the agency., Motor Vahicles Mirs. Assn
of the United States, Inc. v. State Faim Mut.
Auto Ins. .Co., 463 U8, 29, 43,.103 S.Ct. 2856,
286667, 77 LEd2d 443 ‘(1983) Nor are the
courts permitted .to consider evidence outside

the administrative record. Camp v Pitts, 4))

.!TA'!'!.{OF' Tl 'EmeIa. GUS'I'E. W!ﬂl'l‘f
~ Chinss 353 F2 323 (3th Cir, 1988). : ’

[5] Appellanta [mmanly charge. that:

istrative-vecord .t sup;nm ﬂm, TE]D sund
trawling-period vejralations, . In partionlar,
they assert: that the record’ insuffislently
demonstrates the impact of -ghrimp trawl
ing on sea turtle raortality, the efficacy of
the regulations s applied to inshore Loulsi-
ana waters, and the impact of the reguls-
tions on the Louisiana cconomy. Appel-
lants also challenge the megulations ingofar
3¢ the administrative record supporting
them faile to adldress serious eauses of aea
turtle mortality other than ' shrimping.
Baged upon the limited scope of our review,
we find that the record amply supports the
Secretary’s decision to issue the reguls-
tions in' question,

1. The Impact of Skvimp Trawling on
Sea Turtle Mortelity,

{81 The relationship of shrimping to s2a
turtle mortality is strongly demonstrated
by data eontained in the administrative
record. Since 1978, an-boand observers
have documented the capbure and drowning
of sea turtles by shrimp trawlers. Usiug
extrapolations based upon more than 27
000 hours of shrimp trawl observation, ex-
perts have concluded that more than 47,000
endangered and threatened sea turtles aea
caught in shrimp trawls ¢ach year; 11,173,
of these turtles drown in the shrimpens’
nets.) Tag returns on the Kemp's ridiay

U.S, 138, 142-43, 93 S.Ct. 1241, 36 L.Ed.2d 105
(1973); Avoyelles Sportsmen’s League, fne v,
Marsh, 715 F.2d 897, 90405 (5th Cir.1983).
Agency action is to be uphald, if at all, on the
basis of the record before the agency at the thow
it made its decislon., Motar Vehicle Mfrs. Asi'n,
463 U.S, at 51, 103 S.C «t 2870-71.

9. City of Housien v, FAA, 79 F.2d 1184, 1190
(Sth Cir.1982); Armuvican Prtrolenm Institute v,
EPA, 661 F.2d 340, 349 (5th Cir. Unit A Now,
1981). See Hondror v. United States Civil Seew
vice Commi'n, 720 17.2d 276, 295 (3d Cir,1953)
(action will not e deemed arbitrary, capricions,
or an abuse of disiretion simply becauss one
may happen to think ft ill-consldered or to vep-

‘resent a less appcalluns altmmatlva).

10. . The ohuwez dm furiber establisked that
5056 of the captured turtles ire loggerheads, €96
are the eritically-cndangered Kenip's ridley, 196
ane'grecy turtlms.. aml 196 are len*lherbuh lum:l
hawksbills, paitil




84%.of the Kemp'svidley turtles taggéd by
- acientista:;and . later:. yeeovered: were cap-
tared by-shrimp teawlers,.! ourns, L
* The capture and mortality statistics for
Louisiana waters' were: derived “largely
from the so-called Henwood-Stuntz ttudy; a
series of extzzpolations based upon’ 16,785
hours of observer effort in the Gulf of
Mexico. Of this total, 4,338 hours were
spent on shrimp boats off the Lonisiana
shore. Duritig the Louisiana observation
period, 12 s¢s turtles were taken, 5 of
which had died by the time the trawl was
retrieved. This motality rate of 42% is
among the highest of any state, the Gulf-
wide rate being 20%. More than one-third
of the turtles that were obzerved to have
died in Guif shrimp trawls, died of? Louisi-
ana,

Although the observers spent substantial
hours on the shrimp boats, their efforts
recorded the results of only a small frace-
tion of the anwial shrimping effort. Each
year, commercisl shritpers are estimated
to spend 2,063,074 hours trawling off Loui-
siana. Using a simple ratio of 5/4,333 =
X/2,063,074 and solving for X, a total of
2,381 endangered and threatened turtles
would be estimated to be killed annually
off Louisiana alone. s

“Stranding” data further shpports the
¢onclusion that shrimping is vesponsible for
large numbers of sea turtle deathe. Begin-
ning in 1980, volunteers established the Sea
Turtle Stranding and Salvage Network
(“Network™) to menitor the number and
types of sea turtle carcasses stranded on
beaches 2nd in marshes and bayous. More
than 8,800 dead sea turtles, including near-
ly 800 Kemp's ridleys, were reported to
NMFS by the Metwork. Although deter-
mining the precise cause of a stranded sea
turtle’s death is difficult, a causal link to
shrimping appears reasonable in light of
IL Actually, the Henwood-Stuntz study used a

more sophisticated and conservative analysis
than this, The study nevertheless concluded
that 6,396 sea turtles wauld be eaught off Loni-
. l?iana and that 1..;4!)7 of jﬂwsg wou}_d be dmmed
12,,, This'reaudl &5, alf the amore Siriking besause
interview data teads to W"‘P"‘Z&;.‘Eﬂ taartle

848 actithal stédiiiiis ocenr prédonsipint

“and-thit the’ mmbel of “bea turth ‘sleand:

Iy in aréis adjanint’th shrinping ;&#F»d’s.
ings' increases dramistically with the ‘advent ik

of the'shrimping season.”

. ]

In addition, the sdministrative rocord e
tablished that, based upon tag returns be-
tween 1966 and 1984, §2% of the Kemp's
ridley turtles ineidentally capturad qrve
caught in Louisiana waters, by far the
highest rate of any state or enuntry,
Twenty-two percent of the Kemp's ridley
strandings in the Gulf ocour in Lovisiana,:
In a 1984 study, 12 out of 15 Louisiana
shrimpers interviewed said they esught'
from 1 to 2 sea turtles each yeapi?

In challenging the administrative fasis ;
finding that links shrimp trawling o sea
turtle mortality, appellants assert that ths ;
Secretary failed to consider the best seien-
tifie data available before issuing the regu--
lations, The Henwood-Stuntz extrapola-
tions heavily relied upon by the agancy are
flawed, appellants eontend, becsuse one of
the field samples on which they are based
is unscientifizally small, Specifieally, ap!
pellants point out that researchers conduat
ing the study recorded a mere two eaptur
ings of the Kemp's ridley turtles during the
entire time test trawls were pulled off Lo
isiana’s shores. ‘The insufficiency of this
sample is borne ont, they believe, by ‘the
discrepancy hetweer the HenwoodSituniz
extrapolations and observations mude by
the Louisiana Department of Wildlifz and
Fisheries. From 1967 umi) 1986, the Lol
siana Department condncted a tatal of 86,
837 trawl samples, but in none of these w:
a single sea turtle ever reported to havg!
been captured. At the very least, sppels
lants conclude, the methodology of Hep:
wood-Stuntz i prome to grossly overestl
mating the killing of sea turtles in shimp

captures, g3 a vesult of the shrimpers uader:
" gtandable reluctance to admit caiching proiect.
ed species. One study reported thay, according
1o interview data, the turtle mortality rate Wag,
'7.9%, while’ ot-boaryg observer data shewied
sy mertalley fate. 7 v
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.Although we.- heheve appellanta' chal-
lengo is ot totally without merit, we qre
mindful thit under the srbitrary-and-capri
cions standard, our deference to the ageney
is greatest when reviewing technical mat-

" ters within its ares of expertise, particular-

ly its choice of sciuntific data and statiatoeal
methodology.”® In reviewing such techni-
eal choices, “fwle must look at the decision
not as the chemist, biclogist or statistician
that we are qualified nzither by trauu.ng
nor expenence te he, but as a reviewing
court exéreising our narrowly defined duty
of holding agencies to certain minimal stan-
dards of rationality.” Avoyelles Sports-
men's League, Ine. v. Marsh, 715 .24 87,
905 (5th Cir.1988) (quoting Ethyl Corp. v
EP4, 541 F.2d4 1, 86 (D.C.Cir,) (en bane),
cert, dented, 426 (1.8, 941, 96 S8.Ct. 2662, 49
LEd.2d 394 (197¢)). Accordingly, where,
a5 here, the agenyy presents scientifically
respectable conclusions which appellants
are able to dispute with rival evidence of
presumably equal dignity, we will not dis-
place the administrative choice, 4 Nor will
we remand the mintter to the agency in
order that the discrepant conclusions he
reconciled.

From our admittedly lay perspective, the
Henwood-Stuntz method of extrapolating
the magnituude of sea turtle takings in
shrimp trawls does not necessarily appear
unreassi. e, There are more than 18,000
domestic shrimp vessels operating in the
Gulf and South Adlantic. Each of these
vessels simultanecusly pulls from 1 to 4
trawls, generally for 2 to 6 hours at & time.
Shrimping occurs in the Gulf year-round,
with most activity concentrated hetween
June and Decemnber, Therefore, while the
16,785 hours of observer effort invested in
the Henwood-Stunt: study represents the
equivalent of less than one hour of fishing
by the entire shrimping fleet, we recognize
that the size of the industry realistieslly
precludes statisticn] findings based totally

13, See Baln'mars Gas & Elee, Comeil, Ing, v,
National Resources Defense’ Councll, Iz, 452
‘UL, 87,103, 103 5.0t 2245,°2258, 76 L.Ed.2d
437°1983);” Nationu] Ass'n of Metal Firishers v,
EPA; 719°F.2d 624,657 (3d CIr.1983), revid on
olhcr grdunds; 470 TU.S. lld~, 105 Sn,Ct. 1102 -IM
L.Ed.zd 90 (1985).

A'!'E. -01* LA., EKVREIJGUBTE&AVIEMT F -
© Cite aa 853 1134 232 (ML Cir. 191)

upon actual obsewatmn ratb oot t.ban emla.a]p-
olation, - AT

Wi are also um@emmdea by appallmm’
mischaracterization of the data base from
which Henwood-3tuntz mpolauons \were
made, Appeitauts’ 8.0k iu accomplished
by molahng & narrow range of data con-
cerning the most endangersd of the five
protected specien-—the Kemp's ridley-umd
concluding that the data concerning this
gingle species in waters off & single atate
was insufficient to justify the regulations.
As glready indicated, however, the regula-
tions are intended to prevent the illagal
taking of all of the five enda.ngered aad
threatened sea furtle species, whose hab-
itats are uot confined by state boundsries
but may encompass thousands of square
miles of sea. Because each loeal ares, in-
deed each shrimper, is responsible for
@atchmg only a fow ses turtles each year, it
is only by aggregating this mfo:mutm
that the relevant statistics cun be approxi-
mated,

2. The Efficacy of the Regulations as
Applied ta Lowisiana's Inland Wa-
ters,

The administrative revord amply demon-
strates that sea tartles are found in inshore
waters. Kemp's ridleys, for example, are
known to frequent the inshore waters of
the Gulf, which hosts their favorite food
species, the blue crab. Kemp's ridleys are
most abundant in Louisiana, particularly in
the near-shore white shrimp grounds. At

least one expert has observed that “Kemp's

ridley could logically be labelled the Lowiai-
ana turtle, because its greatest abundance
is found there..,, It is beyond doubt the
commonest marine turtle in the state, con-
centrated in the shallow water from Mursh
Island to the Misaissippi Delts.” Of all tag
returns of nesting Kemyp's ridley females,
5§9% are from Lonigiant near-shore waters,
Other species, including loggerheads and

14, See Suntex Dairy v, Black, 666 F.2d 158, 162
.'(S5th Cir.), cen. denied, 459 Us. 826, 103 SOt
59, 74 LEA2d 62 (1982); ¢f. Chrysler Corp. v
, EPA, 631 F2d 86Y, 890 (1.C.Cir)), cart. dantx!d,
449 0.3, 1021, 101 S.CL° $89, 66 LEd.2d 48

(1930) (appty!mg mbnmuﬂ wlx!cnoe II")J

':.'l.'f L .;,' -
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ana waters. " The Kemp's ridley: is”#lso
found 'in - nearby .\Texsns. coastal waters;, ‘as
are green- turtles and loggerheads.-..i-. ..

Séa turtles not only frequent inghore wa-
ters; the record js replete with evidence to
show that they are captured there as well,
Most recoveries ¢f “headstarted” Kemp's
ridleys have ocenrred in inshore waters
Fully 12% of these recoveries have been off
Louigiana, even though most of the reloas-
es have been off Texas, Nearly all of the
Touisiana shrimpers who reported catehing
sea turtles (80% of those Interviewed)
caught then in ghallow near-shore waters,
In testimony hefiore the National Ocesnic
and Atmospheric Administration, a Georgia
marine fisheries expert reportad that seven
of the shrimpers interviewed had captured
between 20 and 100 sen turtles each, in a
single shrimping season, mostly in inshore
waters. Y

By 1976, as evidence mounted that
shrimp trawling is a substantial cause of
sea turtle mortality, NMFS began resesrch
into equipment modifications that would
allow turtles to ezcape shrimp trawls with-
out. cansing a significant loss of shrimp,1s
To ensure that the new gear would aceom-

18, The “headstarting” program involves nurtur-

ing turtles i a protected environment for one

<, vear after they are hatched. At one year of age,
the young turiles are released into the sea.

16, NMFS explored several alternatives to ac
complish effective sea turtle conservation and
restoration, some of which have been imple-
mented with varying degrees of success. An
extensive turtle leadstarting program for the
Kemp's ridley has released more than 10,000
young turtles into the sei, The success of this
program s highly uncertain, however, so long
as the headstarted turtles fail to return to the
nesting beach. Thus far, none have returned.
In addition, NMFS regulations now require any-
one who incidentally takes a protected turtle
during fishing aperations to attempt o resusch
tate the tustle if it is comatose or inactive, Se
20 CF.R. § 227.52(c)(6)(iv), (eXI)iIXB) (1587).

' According 1o the rgulations, etternpied resusci-
tation is accomplished by “[pllacing the turtle
on its back (carapree) and pwmping its bruagt

.plate (plastron) with hand or foot, or ... {by]

_placing the turtld on its breast-plate {plastion)

. and elevating ity hindquisrter several inchisy for

' peri.od of one wp to sweatyfour bours.”, Ji4 at

§ 22772(eY)(N(B).. Tirtes that revive are to
be released aver |h= gern of the boat anly when

f Ll il ‘

plisk: tﬁe"‘pmgr' ihjettiv

qifred 13 [f¥opisad’ ‘]‘JIED da:migm‘J 10° b
ledst 9‘7%' eﬂ'ectwe at z'ereasmg S b 1eE"
Aftér mofe thai 15,000 horrs of teatnunq; m“*‘ !
the Atlantie wnd Gulf of Méxieo, the a:ut(lmy i
concluded thit the NMFS TED -met this
standard, without regulting in sxgm!ma.nt
ghrimp loss." §2 PexlReg, 24245 (1987),";
Tests also showed that the new 1;&&:’ e,
ated certain savings for shrimpers. For ,
example, the TED not only deflected tunt
tles out of the net, hut also other "‘by-
catch”~marine animals that sheimpers
normally must sort through and dmcard,.
after retrieving the frawl from the water,
And the reduced “hy-cateh™ appeared to,
result in fuel effiefency as well, by redue,
ing the unproductive (i.e., non-shrimp) cIr'tg’
on the vessel's engine, '

Data concerning THD effectiveness was
based primarily upon tests done in offshore:
waters, so although the ageney had suffi
cient data that turtles frequent inghors wat'
ters and that shrimpers catch them there))
the agency ‘was recaptive to time limita~-
tions on trawling as an alternative messure " .
for inshore areas. During hearings on the:
proposed regulations, commenters 1=:|x‘g(=d _

trawls are not in. use, when the engine gea: are .
in neutral position, and in areas where they sre..
unlikely to be rocaptured or injured by vuels.
Similarly, sea turtles that fail to move within;
several howrs (up to twenty-four if pousible)
must be refucned to the water in the SALDE,
manner, Jd.

17. NMFS condugied miove than 15,000 howrs ofr 0
testing under a variety of conditions, The tests
ing was done during the day and at night, o0’ . .
board chartered vessels operated by project per- -
sonnel and on cooperative sheimp vessels oo’
ducting normal commereial fishing operatlons;
The gear was tested eutensively in the iape
'Canaveral Channel, Flonida, area, where then
arc dense ccmccnh'ancmmi of sea turtles, 1t was
also tested on conmunercial shrimp grounds’
throughaut the United Siates South Atlantie and
the Gulf of Mexivo, Testing m mshc'xe wacw
‘however, was limited. '

.. NMFS TEDs were fested by paived tows, in
. which one side of the veisel wied a TED ami the
"other did not ifter 15,000 hours of testing, the
TED was fourdl effective at relsasing. turly
. without reducing shrinng catch, During the tests:s
+ ing, NMFS was able to reduce the TED fivu; l‘i
97-pound rigid frame o a collapsible 37-pimind
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that: TEDa: willnot. he~etlactive ;inshoré’,

because the TEDs-will clog with debris that

reportedly, lines the. botton:of. these. way: ..

ters, particularly the. lnshore Gulft waters..
Commenters also urged that TEDs were
unnecessary in inshove waters, because the
debris makes it impossible for shrimpers to
traw} for more than 60 to 90 minutes &t &
time, less time than it generally takes to
drown a captured twtle. As Louisiena’s
Senator Breaux put it, “in all probability,
shrimping in [inshore] waters will not re-
sult in any signifieant: sea turtle mortality
because it is practieally impossible to tow a
net for a sufficient length of time to drown
2 turtle.” Rased upon these assurances,
the agency determined that tow-time re-
gtrictions offer a ressonable alternative to
TED use in inshore waters.

[9]1 Appellants nevertheless argue that,

if the agency had insufficient data to apply
the more intrusive./TED requirement to in-

shore shritping, it automatically had insuf-

fielent data to support any other type of.
regulation. We disagree. Since the date
wag more than adequate to support the
tow-time restriction in inland waters, it fol-
lows that the Secretary’s decision to give
shrimpers the option to use TEDs as an
alternative is no less supportable. Inshore
shrimpers who find the TED onerous need
not use it. On the other hand, “should
shrimpers who experiment with the TED in
inghore waters find the device compatible
with their needs, they will be free to use it
instead of having to haul aboard their nets
after every ninety minutes of fishing. The
ghrimpers can hardly complain that the
agency has given them a choice.

18. Some cartified TEDs cost less than $75. In
addition, many shrimpers have successfully con-
structed and lnstalled qualified, homemade
TEDs, at & much.lower cost. For example,
shrimpers report constructing the certified Mor-
rison Soft TED for &s linle asx $25 per TEL.

19, See TVA v Hill, 437 US. 153, 179, 98.5.C1.
2270, 2294, 57 1.Ed. ¢l 117 (1978) (cuoting H.E.
Rap. No. 93412, 93d Cong,, st Scss. 45 (1973),

U.S.Code Cong. & AdminNews 19U3, p. 2989), -

In Hill suit. was brought againgt the TVA 1o
enjoin completion of the $100 million, Tellico
dam, sliuated op the Linls Tennessee River,
because the anticipited inundation caused by

nt of the: reservoir would have jeop-

" Gl e 835 P2l B2 {50k Cas, 1988)

‘ardized the continued existence of the snail dav

e
vy The. Fmpiact of the. Regulations. on
“Loutsiana'’s Beontmy.. i .
"[10} -The " proposed - végrulations, - whith
were to be phased in-over & twi-year peri-
od, will require 17,200 shrimpers using cet-
tain size nets to insiall TEDs avd use them
when fishing in offsliore waters during the
shrimping seasons, - Shrimpers will pur-
chage and install cortified TEDs at an ex-
pected cost of $203-400 per TED.® The
average snoual cost to the entive industry
was estimated at $6.9 mittion, which inelud-
ed the cost of expected shrimp loza during
the start-up period, before gear adjust:
ments and ¢hanges in trawling techniques
overcome any initial inefficiencies. There
is substantial evidence in the admindstra-
tive record indicating that anticipated cateh
loss resulting from use of the TEDs will
amount to no wore than 6%,

Although we do not denigrate appellants'
concern with the expense and inconven-
ience the regulations will visit on Louisi-
ana's shrimping industry, Congress has de-
cided that these losses cannot compare o
the “incalculable” value off genctie heritage
embodied in any protecied living species.t
While we do not mesn to imply that eto-
nomic impact ¢an never be considered in
determining whether a particular peguls-
tion promulgated under the HSA is arhi-
trary or capricious, the protections afford-
ed by the regulations before us have not
been shown to be achievable through leas
.costly means. Thus, the costs shouldersd
by the industry are not arbitrary, but rea-
sonably related to Congress’s purpose

ter, an endangeved species under the ESA. luw

pressed by the fac that none of the “bardship

exemptions” provided in U 10 of the Acy, 6

USC. § 1530, would even remotely apply to tbe

Tellico project, the Cowst concluded that it was

not empowered, to ereate additional exemnptions

, by judicial fiar, <37 U.S. at 189, 98 5.Ct.
2199. Fl .

GUETE: ¥ ViERIR

20, In this regard, we must be ever cognizant
that “twle are judges, not legislatars” Boyle ».
United Technologivs Corpy. — U8, —mey =vemy
108 S.Cu. 2510, 2:28, 101 LEd2d 442 (1458)

-, (Bnnan, 3, dissenting)., Congress has roade
the, policy. determigiation 1hat endangered spe- ©

;..cles;swe to be proiected, and an adminigtrarive
1 agexicy. has, decided. that rea, turtles are 10 he
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4.5 Tl Saoretary's Faibure To Regulats

Other Major:Cduses of Sea Turtl

i MUYy

.[11) Appellants argue that the TED
regulations ave arbivary and capricious' be-
cause they do.not address other seriows
causes of sea turtle mortality. Az we un-
derstand this argument, however, appel-
lants are in faet raising two separats
points. Fivst, they appear to be urging us
to adopt a novel proposition that reguls-
tions failing to address all of the causes of
a problem are, for that reason, arbitrary
and capricious. In doing so, they ignors
the well-established rule that regulations
need not remedy all evils, or none. Sers
Railway Ewpress Agency, Ing. v New
York, 886 U.S. 106, 110, 69 8.Ct. 463, 465-
66, 93 L.Ed. 533 (1949); Central Lumber
Co. v. South Dakota, 226 U.8. 157, 160, 81
8.Ct. 66, 67, 57 L.Ed. 164 (1912). Nor must
the government “echcose between attacking
every aspect of a problem or not attackiny
the problem at all” Dandridge 1.
Williams, 897 U.8. 471, 486-87, 90 S.C
1153, 1162, 22 L.Ed.2d 491 (1970)* Thus,
the agency's decision to attack one of the
major causes of sea turtle mortality
through rvegulation is entirely within its
diseretion. That dredges, commercial fish-
ermen from other nations, and pollution
also contribute to sea turtle deaths does
not undermine the validity of these restric-
tions,

Appellants’ second contention is based
upon the proposition enunciated in Connor
v, Andrus, 458 F.3upp. 1087, 1041 (W.D).

protected despite substantial economic comsz
quences for an important industry. We exprets
no opinion on those cheices, If the trade-off
between marine lifs and economic success hius
besn skewed in the wrong direction, it is for the
legislative and exccutive branches, not the
courts, to cerrest thut imbalance.

21, Sec also Semler v. Oregon State 5d. of Dental

Examiners, 294 1.5, 1508, 610, 55 S.Ct. 570; §71,

79 L.Ed. 1086 (1935) (“the [government is] ...

not bound to deal alike with all ... classes, or o

" strike at sl evils at the same time or in the same
Sway) T
D ™ B . . . W '

22, 16 US.C. § 1533(<) provides in relevant part

- oty FOllOWEH v o) 4 gitandiy

Whenever any specles ls 1

- "hpecies pursuant (¢ subsétion (c)'of this se- "

18); that ; segralations, isuedy
the ESA .must hait, or e Verse,y
populstion deplation of nn endniigererisy
cies,. In Connor;the adivinistrative regond
was found not to support a finding ithy
bahning all duck bunting in designated purg
tions of New Mexivo, Texas, and Arizol
would increase, or tend to imerewa,:f 1]
population . of the endsngersd Mexic
duek. The record did demonstrate, how
ever, that the Mexican duck was threqf;
ened by other causes nof, targeted by i
yegrulation, namely, the destruction of |
natural habitat and its hybricization wi
another species, the mallard.

Having thus found that the agency huy
failed to consider all of the statutorily rele-
vant factors, the Connor court held th
challenged regulaiion to be arbitravy s
capricions. Jd. Accordingly, appaliatis;d
believe the administrative record in the
stant case is similarly deficient: There
no finding that the regmlations will u
mately save sea turtles frora extinetivegy
nor does the record show that sea turtle
saved from drowning in shrimpers’ n B‘;
will ultimately suvive the other causes of)
sea turtle mortality for such time as o'(
replenish or increase their numbers.

An essential part of appellants’ ar
mexnt assumes that the B3A authorizes

- Secretary to issue protective regulatioy '

only if found actually to save an endan:
gered species from extinction. We believa, ;
however, that this assumption finds no ¢
port in the statutory grant of regulab
authority, 16 U.8.C. § 1583(@)" To 1}

tion, the Secretary shall 1ssue such regulativng:
as he deems necessary and advisable to prov.
vide for the conservation of such specics.
The Secretary imay by regulation probibit.
with respect to any threatened specics any act,
prohibited vnder sectlon 1538(aX1) of 1his
title, in the case of fish or wildlife....- -
16 U.5.C. § 1538(a)(1) provides in relevant part
as follows:
Except as provided in sortions 1535(gK2) . |
1539 of this title, with respect. to any endane
gered species of fish or wildlife listed puni.
ant to sectian 1433 of this title it is unlewful
‘for any person subject to the jurisdiction: pf
the United States 10— S

R (B) i;l':;:-dlny. such mﬁ::h; wl;hlﬁth;ﬂuﬁlx'ed
4. . States or-the térritorial isea, of tha United

States; i o« -
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Fure; ,tbat staxute mmm&ates ‘the Svcretary
to«isstiet such. vegilation ds he ¢ ‘deems
necessary and-advisabilé to’provide for' the
conservation of [threatened] speties.” Id.
“Conservation” is elsewhere defined in the
IESA as “all methods snd procedures which
are meecessary to bring endangered species
or threatened species to the point at which
the measures providad pursuant to this
chapter ave no longer necessary.” 16
17.8.C. § 158(8).

In addition to this mandatory duty, how-
ever, the ESA also provides the Seeretary
discretionary authority to prohibit by regu-
lation the taking of amy threatened species
of fish and wildlife. 16 U.S.C. §§ 15338(d),
1588(a¥1). This regulatory authority sup-
plements the statutory prohiibition against
the taking of endangered species, see 16
7.8.C. § 1538(a)(1), the enforcement of
which is not conditioned upon any showing
that the prohibition will itself operate to
restore the speties to a level considered
unendangered. Rather, Congress simply
presumes that prohibited takings will de-
plete the species, We must honor that
legislative determination.

[12] In sum, therefore, regulations
aimed at preventing the taking of a protect-
ed species cannot be invalidated on the
ground that the record fails to demonstrate
that the regulatory effort will enhance the
species’ chance of survival, Insofar as
Connor v Andrus, supre, requires such a
showing, we disapprove its holding.?
Rather, the record need only show that
such regulations do in faet prevent prohib-
jted takings of protacted species, Here,
the record developed by the Secretary am-
ply satisfies this burden.

1L

[18,14]1 The Concerned Shrimpers also
challenge the regulations on equal protee:
tion grounds. The basic concepts of equal
protection as set forth in the fourteenth
amendment apply to federal action though

. the due process clauie of the fifth amend-

(C) mkn any suclu specxes upon the hxgh
" seas : .

oy "'n' ‘\

o »ctuum l’,zd Ak (ﬂhch' 1988) *

P Umted; Statitin unma, 529 .24

,472, 4 (5th Ciri1975). ‘Where administea.

tive' classifications m‘es madle, absent 3 fun-
damental right or suspect classification
such as race, equal protection requires only
that the classification bear o rationsl rela-
tionship to the legitlative purpose of the
enebling statute. See Twrner » Wein
berger, 728 F.2d 761, T57-58 (5th Cir.1934).

[15] Concerned Shrimpors argue that
the regulations cannot meet the “rational
basis” test because (1) they do not con-
atrain activity north of Morth Carolina,
even though ses turtles are helieved to
frequent those watars; (2) they regulate
Gulf shrimpers with the same intensity as
they regulate Atlantie shrimpers, even
though Atlantic shritapers cateh more ses
turtles. per capite; and (3) they regulate
based upon boat size, rather than net size,
With respect to the first of these chal
lenges, the Shrimpers themselves provide
the best answer; “It is no requirement of
equal protection that all evils of the sams
genus be eradicated or none at all.” See
Railway Ezpress, supra. Not, as we have
already noted, must the ngency “choose
batween attacking every aspect of a prob»
lera or not attacking the problem at xll"
Dandridge, supra. liven assuming, as the
Shrimpers asserf, that Kemp’s ridleys do
turn up off Long Island, there is no evi- -
dence that they ave vaught there by shrimp
trawlers. Moreover, the government's reg
ulation of a known evil at one place does
not become invalid by the diseovery of u
similar, as-yet-unregulated evil at another.

[16] The Concernsd Shrimpers’ next ar-
gument—that the regulations violate equal
protection because they regulate Gulf and
Atlantic shrimpers in the same way—n‘h;
gimilarly without merit. The agency is ur-
der no obligation to treat Atlantie and Gult
ghrimpers differently, so long as its rule is
reasonably related to its purpose. Here,
both Gulf and Atlantic shimpers apparvent-
ly cduse large numbers of sea turtle
deeths. Iti is tha agency '8 purpose to pro-

23, . We also lwtc 11!:5! in Cmmm the eourt meogy
aized the Secretarys duty uader the Act wine
crease the populstice) of any endavgered, spo-
cles. Su 453 F.Bupp. at 1041,
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tect these turtles. fromJ hla.rm, it ha.a

interest in penalizing a!uunpers for xhhe'

numb«*r of turtles caught, only W prewnt
guch captures, o the extent posaible, in the
future. . The regulations create an even-
handed regulatory schéme, rationally relat-
ed to their legitimate purpose. This i all
that equal protection requires,

[17] Finally, the Shrimpers challerge
the use of boat size as the trigger for the
TED requirement, because, they urge, it is
the size of the net, not the boat, that is
critical. As originally promsed, the regu-
lations indeed used net size as the basis for
the TED requirement, but public comments
persuzided the agency thet this criterion
could not work: It was not only difficult to
enforce, but would cause significant intre-
slons into shrimper operatmnns 2

The comprornise reached by the sgency—
to use boat size as a proxy for net size—
was entirely reasonable, . Boats helow 25
feet in length generally do not pull the
larger nets. But even if some 24~foot ves-
gels do pull larger nets, as the Shrimpers
say, the government need not achieve the
“mathematical nicety* the Shrimpers de-
mand in order to meet constitutional ve-
quirements. Lindsley v. Nutural Carbon-
ic Gas Co., 220 U8, 61, 78, 31 8.Ct. 897,
840, 55 L.EA. 369 (1911)., Rather, as the

Supreme Court has long recognized, “[t]he’

problems f governrnent are practical ones
and may justify, if they do not requive
rough accommodations.” Metropolis The-
atre Co. v. City of Chicage, 228 U.8. 61,
69, 88 8.Ct. 441, 443, 57 L.134, 730 (1918).%
The *“fough accommodation” attained by
these regulations plainly passes constitu-
tional muster.

Iv. ’

For the foregoing reasons, the judgment
of the district court is AFFIRMED.,

v ' P [

w "
o gmnunmsvsml)v
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24. Parrols would haVé to Inspet the nets them-
selves, by itself a cumbersome task, and would
have to order trawlers to lift thelr nets out of

- the water for these inspection:: : Boat length, by
"eontrist, 15 move readily disceraable. . 50 CF. R

911712(1937) R S R

Distte m.cmm, Roger Gra:.y,  SHedege
Blecks and the Libertarian !"mm

'l‘exa.a, Defendant-éppell‘ltmt. \
No, 881245,

United States Cowrt of Appeals,
Fifth Cireuit. -

Aug. 16, 1988,

Members of minority political party
brought action challenging constitutionali

. of Texas elections statute. ‘[hie Uniteq”

States District Cowrt for the Western
triet. of Texag, James R. Nowlin, J.,.
joined enforcement of provision requ
voter registration numbers on minority-par
ty ballot access petitiong, (83 F.8upp. 11
and Texas Secretary of BState appealed.

. The Court of Appeals, Johnson, Cire
Judgee, held that provision was 1rnpemniss1- v
ble hurden on access to ballot under First .

and Fourteenth Amendments.
Affirmed.

1. Elections &=24

Constitution assigns to astates initial-

respongibility for setting rules governing

" national elections; state has compelling in-"
terest in protecting integrity of this politi,
cal process. U.S.C.A. Const. Axi. 1, §§ 2 '

el 4,cll. .
2. Constitutional Law €42(8), 274.2Q1)

First and Fourt¢enth Amendinents, for-,.,

bid state from using its regulating power’
to tmueceaaanly burden access to halloj
U.8.C.A, Const.Amends. 1, 14.

258, Sez also Marthews v, D¢ Castro, 439 US: 18]
184, 97 S.CL 431, 434, 50 L.Ed.2d 389 (1976
{imperfect classlficatlons are constiiutionn] un
less “clearly-wrong, & display of arbity
e7, not an exercise of Judgraenr”). -
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" UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

STATE OF LOUISIANA EX RBEL. o ' CIVIL ACTION NJf “~:- 
WILLIAM J. QUBTE, JOR. = o b o B |
NO. 89-1899 -

VERSUS .
SECTION “J"
ROBERT A. MOSBACHER, BTC,

JUDGMEN T | |

Pursuant to the Order and Reasons ranﬂerod this date. e

IT 18 OWDERED, ADJUDGED and DECREED that judmonf. be. nnd u
heredy rendsred in favor of the do!omdant._!ho nennznhlo ff]

Conmayce nnd inteyvenors, lnvixonmental Defense fund, Cant.x to:;
Marine Consarvation and Gresn Feace-U,8.A., and aqtinlt, ‘
Plainti!!. Btate of Louluiana, Ex Ral. william J. Gusto, J:.,
alsmissing plaintiff's claime with sosts, N ”'}3ﬁ“z.: i

New Orleans, Louisiana, this ,3 Z@i day of July, 1999_'. ,

; E:. C ,
U, §. DISTRICT JUDGR

. . . ' e g .
WV Gy F.",".'i'_ . -y
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o | UNITED STATES DISTRICT COURT - &00 | 8 wy 4183
‘ - EASTERN DISTRICT or t.mns:m\ : Lo Lo WHYTE L s
. .v\u ‘”‘h ”\ - ;’ .

ATATE OF LOUTSIANA, EX REL, B c:vn. ACTION
WILLIAM J. QUSTE, JR. ,
T NO. B9-1899

-~ VERSUS
SECTION “Jv o
THE HONORABLE ROBERT A, MOSBACHER, , : L e
SECRETARY, UNITED STATES DEPARTMENT I R
OF COMMENCE ' ' :

ORDER AND REMJONS

This matto: is before the Court on plainti!!'l, State off -
Louisiana, Motion for Preliminary znjunutian.l For the !olhuwing o
teagons, the Court DENIES the motion. v - '_ ‘

The plaintigf, State of Louisiana, ahnllenqel the de!audnnt‘u:k

Robert A. Mosbacher, Secretary of Commercev(s:;:atg:y)_authority._‘
‘ to enforoe ragulations requiring certain nhrimj:er‘u to use turth“':
excludar devices (TEDs), The United Etates Dopartment‘E! | "“tﬁ
Commerce, through the National Marine Fisheries servico (NNES) _'jﬁ
issued final regulations on June 29, 1951, which required that  ':
shrimpers in the Gulf of Mexico utilize TEDs tu.iuduci aocidenhalj]
catch And mortality of sea turtles, These regulations were S
promulgated to proteat aertain sea turtles liltod as thrnntonsd
or. endangered under the Endangered Spacies Aot. 16 U.8.C. e
881531-1543; 50 c.F.R, 8217, 222, and 227. '
In general the regulations :cqulrt a lhrimper who is

operating in offshore waters and in vessels twenty-five fest or . s |
longer to install and use a certified TED. If the vessal ls llpp,f];ﬂ}fjfﬁ
than twanty=five feet or is trawling in inshore watczl.thﬂh i
"(""E. e
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conservation, consists entively of the amendment proposed by'ﬁj ,¢ ;
Senator Heflin of Alabama. On October 7, 1988, upon the o

President's signature, the pi1l becamt law. Public Law 100-478, L

Section 1008, reads as followsi

"(a) Delay of Regulationm.--The secretary of Commarce
shall delay the effective data of regulations
promulgatad en June 29, 1987, relating to sea turtle
connervation, until May 1, 1990, in inshore areas, and
until May 1, 1989, in offshore axeas, with the :
excaption that regulations already in effect in the
canaveral area of Florida shall yamain in effect, The : . -
regulations for the {inshore area shall go into effoct
peginning May 1, 1990, unliess this Seoratary dsterminam .
that other conservation moasures are proving squally .= & ¢
affactive in reduoing sea turtle mortality by shrimp T
trawling. If the SecretaAry makes such a determination, - .-
the Secretary shall medify the ragulations sosordingly: - -

(1) 1In general.-- The Secratary of Commeres - ° -

ahall contract £or an independent review of L

‘ : scientific information pertaining to the R

' . congervation of each of the relevant species of =
' sea turtles to be conducted by the National IR

Academy of Sciences with guch individuals not

employed by Federal or State government other _

than employees of State universities and having '
sclentific expertise and special knowledge of -
sea turtles and activities that may affect

adversely sea turtles. -

(2) ses of xevxuw.e_wh.'purpo..l of Sl
such independent raview ar|=- _ )

(L) to further long-term conservation of
aach of the relevant species of sea turtles S
which ascur in the watezmvot.thQ_UnLted statas; -

[Subparagraphs (11) through (v), which R
inolude no dirsct mention of TEDas, shr e, or.
the June, 1987 ragulations, are ornittad. o

(vi) in particular to asaist in detarmlninﬁ R  ff5l;¥ff:fff

whether mere or less stringent measurow L 1- B
reduce the drowning of sea turtlés in shrimp
nets are necessary and advigable for

sonservation of each of the relevant spacies of e
sea turtles and whether such measures should be o o

e 3 =
. t .
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applicable to inshere and 6ffshore areas as woll e
' . as to various geograhic locations) and ~ : :

(vii) to furnish information and other forms
of assistance to the Secreatary for his use in
revieswing tha status of esch of the relevant .
species of sea turtles andl in carrying out other
ieaponllbilitlo- contalned under thia Act and ’

aw. : ‘ ;

- (3) Scops of revisw,~~The terms and
outlines of such indepsndunt review shall be
determined by a panel to ba appointed Ly the
President of the National Academy of Sciences,
axcept that such review shall include, at &
minimum, the following iniormation: '

ISubparltrupha (1) through (viil), which .
include no direct mentlion of TEDs, shrimpers, or -
the June, 1987 ragulations; are omitted.} o

(4) Completion and submission of review,--
Such independent roviaw shall bes complated afteyr -
an opportunity is provided for individuals with
- solentific and special knowledge of gea turtles = -
and agtivities that may affect adversely sea
turtles to present relevant information to tha
: panel. It shall then be submitted by the
Secretary, together with recommendationa by tha
Seoretary in connection therewith, to the _
Committee on Environment and Publio Works of thas
United States Sanate and the Committea on
Merchant Marine and Fisheries of the United
3tates House of Representatives on or befora
April 1, 1989, In the evant that independent -
review cannot be completed by Azrll 1, 1989, SR
then the panel shall give priority te completing
the independent reviaw as it applies to the _
Kemp’'s ridley sea turtle am expeditioucly as
possible, and thersafter shall complete as ,
expeditiously as possible the remaining work of
the indepandent review.

{3) Review of status,--After receipt of any
portion of the independent reviaw from the
panel, the Secretary shall raview the atatua of
each of the relevant species ¢f sea turtles.

{6) Recommendations of Secratary.--The
Secretary, after recelpt of any portion of the
‘indofondont review from the panel, shall .
consider, along with the requiremanta of
existing law, the following before making .

~ recommendations: o - .

-~ 4 =
{
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- _ ISubpnxa?raphl (1) throygh (iil), which
inolude no direct mention of TEDs, shrimpexs, cr
. the June, 1967 regulations, are omitted.) o

(iv) the relationship of any more or lems
stringent measures to reduce the drowning of
each of the relevant snpecles of sea turtles in _
shrimp nets to the overall conservation plan for - -
each such species) ‘

(v) whether increasecd repreoductive or othex
efforts on hohalf of each of the relavant :
species of seoa turtlaes would make no longer
necespary and advisable present or proposed
conservation regulations regarding shrimping -
neta; o :

[Subparagrapha (vi) through (viii), which .
“include no direct ment:ion of TRDs, shrimpers, cr
the June, 13987, regulaticns, ars omitted.)

(7) Modification of regulations.--For good
'oaume, the Secretayy may modify the regulations
promulgated on June 2%, 1987, reélating to sea
turtle congervation, in whole or part, as the
Secretary deecms advisabla. : \

- [Paragraphs (8) and (9) omitted.,] co e
(10) Purpose of this section.--Section 8 '

, [sic] im intended to assint the Secretary in
making tecommendations and in carrying out his
duties under law, inciluding the Endangered
Spaciam Act (16 U.8.C., 1531 et seq.), and _
nothing herein altaers the Secretary's powers or

responaibilities to zeview, detarmine or
redetermine, at any time, hllzohligationl under

law, :

{Paragraph (b)(1l) and subsection({c)

102 Stat. at 2309-12. , A o
The amendments 2irst, providad that the Secretary would dolcyagiyf‘-f
the effactive date of thé regulations until May 1,-19l9 in | DA
offghore watexs and until May 1, 1990, in inshore waters.
Section 1008(a). Second, Congresa crdered the Secrstary to
aontract for an independent raviaw of -einntizse'iniorm;uion"'
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pertaining to sea turtle donservation which is to bs conducted by' |
‘ the National Academy of Bciences (NAS) to determins, inpter Q-ljnlrp:
| if there were less atringent measures to reduce sea turtle IR
mortality in shrimp nets. Id. at Saction 1008(h). ) B
The State of Louisiana on April 28, 1989, f£iled a moticn :°!fﬁf;.2
temporary resstraining order and preliminary injunction, mnekingnﬁ:€ f f
the Court to enjoin and/or rastrain the Seeretary, from - o t“
implementing and enforoing the TEDs regulations with relpout't¢7 :;;ﬁ<;} '
offshore shrimping in the Qulf of AMexJ.co set to take Quenct“on‘ "
May 1, 19@9, until the Nnt:ion_a). Acadenty of Sclence Study was Fo
completed, This court denied the Btate of Louisiana's Motien 102 {5j?;*’9
Temporary Restraining o:der on May 1, 1989, ' Tha isaue before Eh’f5;”7
court at this timg is the State of Louisiana's Motion for a IS

p“],j_m.tnuy Injunction.®: ‘ _
‘lli’ Standards Applicabls f¢ fq_.lni&as&&zs.!.&i_i

The Fiftn Cirouit in Ganal Authoriiv of the State of Florids -
Y. Callaway, 489 r,2d 367, 572 (5¢h Cir, 1974), sets forth four .
requirements for the issuance of a praliminary injunctien. Theae
aret | ¥

1. A nubstantial likelihood that phinﬂ!! w!.n
prevall on the merits.

2. The parties f£iled a joint stipulation en May 28, 1989,
agresing that the issues presented in this case "will be trilad on’ C
the pleadingm and briefs previously £lled, and those which may be L

‘ lubucru.n'ely filed, by v.ho rnponl ve putiu.

“ §
{
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| Anderson v, Douglas and Lomasen Co,, B35 F,2d 128 (5th Clre

2. A uubltantlal threat tha: 1:xeparable antry will
result if the injunction is not granted.

3, That the threatened injury outweighs the threatened
ha:rm to defendant, and

4, That granting the preliminary injunction will not. v"?*"‘“"”'

dingerve the publia 1ntoxest.
Pra!!minary 1njunction im granted only when tha movant han

cleazly met the four regquirsments set forth in calloway.

1988).

Bucgcess on the Merity
A.

It is the State of Loulsiana's contentien that tha National =

Academy of Scienca Study must be completed prior to the
enforcemeant of theg TED regulations. The State of Louislana
argues that it is clear from the plain meaning and structure of .

Section 1008 that Congrens intended this study to be complgggaaixv;*"~'

prior te the implementation of the June 29, 1987, regulations.

Nothing in Bection 1008 provides that the enforcement of th!}jj f$fJ?.
xregulations hinges on the completion of the NAS Study. In_tacg; A T;"°'
the statute on its very face contemplates that the special -tudy'*[i;fﬁj7“

may not, in fackt, ba completed by the prescribed April 1, 1989,
date. Indeed, the atatute clearly specifies what is to happen 1n "‘

the avent the atudy is not completed. Congraas could easily hnvn ffﬂj"

required the study to be completed prior ta the en!oraement of

the regulations. The fact that Congress did not provide for thlu ;iiﬁﬁiw~

- 7 -
l
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' was not an inadvertant oversight.?: |
The Stata of Louisiana also argues that the legislative

- hiatory demonstrates that the intent of Congress was for tha .
‘Secgretary to 6omp1_eto the study prior to the !.mpl.emhutionvdﬁ,"j‘
the regulations requiring TEDs, However; a review of tha o
leq’islatlve' history does not indicaté this: The 3State of
Louisiana quotes Senator Heflin of AlAbama's it’atomom: that was
made at the Jenate floor debatm concerning !ectio'n 1008. -

However, this quotation is incomplete and further reading

demonstrates that Congress 4id pot intend to delay the
implenentation of the regulations roquuinc'm- in the event the -

study was not completed. Senator Heflin states: - -

implementation of TEDA until May 1, 1990, in the case -
of inshore wateara and until May 1, 1989, in the case of . "~
offshore waters. If the study is not completed, the - .. .
Becretary of Commerce has the authority to modiiyvtha R
regulationa promulgated on June 29, 1987, in whole or

in part as he desms advigable, Thus, he has the '
authority under the language of the bill te modify the
regulations to the extent of further postponement, 114

cong. Rea., 812860 (sept. 15, 1988). '

U B

‘ « « + This le'thati.on will postpone the m'nndatory

The provision requiring the Secretary to make ,
reconmandations to Congressional Committees ia not
intended to restrict or circumvent the Sacratary's
current authority and responsibility in mattexs of sea
turtle protection and shrimp fiahing. .« .

3, Congress was awara that the NAS review would not be com loted

by the intended deadline. During the £loor debate of the bill), =
congressman Studds had presented a letteyr from the National NEEET

- acadamy in which the Academy stated that it could not complete . .
‘ its yeport within the spacified desadline. 134 Cong. Rea. H82%0, . .

!
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Reprasentative Studds from Massachusetts stated the followih§ f9 ‘w
with ragards te the Cenferenca Committae Rapo:t'concetninq

Section 1008;

The decision to delay the effective date of the
offwhore regulations until Afril, 1989, reflects ouy
belief that the additional time will enhance the
ability of the shrimping industry to make the
transition to using the turtle excluder devices (TzDs)
without undue disruption or difficulty. . . The .
primary purpose of the study is to further the long
term conmervation of sea turtles, ., , several weeks agoe
T rocelved a letter from the academy estimating that
the study will take twelve months to complete . . . but .
the conference decided nonetheless to retain the
ambitious date of April 1, 1989, for final report. . ,
I navertheless believe that the guality of the report
should take precedence over its sarly conolusion.

Quastions have also been raised about the relation of
the report to the requirement that the offshore
ragulations take effect on May 1, 19689, It has been
suggested that the confersaes intend in fact that the
report and itz congressional reaview should nacessarily

decur prior to the taking effect of the offshore
regqulations, and that if the report is not received

before May 1, the regulations should be delayog. The

con!e:anc report, ever oses ch t s “ :f_."
w"“ the two T¥Z§I§:If"2'§£! 'Eftionllx .
n mOEEInS g% o

.E one e C .!lll

he_Sena
ferengs Comm his, an surwd
our g!gé te coiﬁ%ur?% E no no_muc §§§§E§g '
ong. Redo, Septe .

(Emphunil added) . g
Additional remarks further olerify that no such connection : . =~

betwesn the study and implemantation of the regulations was
intended by Congrass. Representative Lowry stated that:

The secretary, however, ‘feed not - indeed, cannot,
absent new information relevant to the conservation
needs of turtles - awalt the completion of the atudy
before implementing the rsgulaticne, The dates upon
which the regulations are to be implemented in inshore
and offshore arsas arxe fixed and independent of when
the special study may be completed or what its
conclunions may be. 134 Cong. Rec. HB2%7

(September 26, 1988)

-9 -
t
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Representative Ravenel of south Carolina stated that:

' vpy enacting the legimlation ve are considering,
congress doces two things, it ratifies the Seocretary of

Commerca's aation in promulgailng TED regulations, 1%
also clariflies the Secretary's ¢ ght to modify the
ragulations if he determines that it is necesmary to
require shrimpers to ume TEDs in months whan they are -
not. now required to use them. The only things he SRR
cannot 4o is to delay the implepantation of ragulations ‘.' A
beyornd the dates set forth in the legislation. 134 L
cong. Rec. H8254 (September 26, 1988),
Nelther the plain wording, nor the leqialative hiatory mf The L
1988 Endangered Spacles Act Amendments lends cradence to Lhe

state of Louisiana's pesition. Acnorxdingly, the Coure tindn thin

argwnant meritless.

B.

The State of Louisiana also advanues tha argument that thei~;5#f7

Secretary of Commerce has !Qllnd ko oumply with rule makinq o
‘ reagquiremants eatablished by the Administrative Procedurs Act; 5
U.8.C. 8553 (APA). Specifically, the Btate ol Loulltnna contnndn
" that the Secretary must follow the notice and publication s

requiremants in order to terminate ths dslay of the :egulatlon- off3fff£3
by Public Law 100-478. 1n othar words, the Statn argues thlt thu‘ |
Secretary is obligated to isaus a new Federal Regiater notise {i:;'
1if+ing the delay and advising the public that the roqulatiani.5 f-; -
will go back into effect on nay 1, 1989. Tho Anminilt:ativn4"'vv
Procedure Act; 5 U.S8.C. 553(4d) requires notice of propoled rulo £ ‘, 

‘ | - 10 -
| |
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. making te be published in the Fadaral Fegiaster not less than L
‘ thirty days befors ita effective date. The State of Louiniana'—:
claima that any action by the Secretary of chﬁerce to terminate .”,'
the delay of the June 29, 1987,.regu1ationﬂ must be published in _{3'.
the Federal Register in compliance with Section 553(d) and sinas  fff'
this has not been done sush regulationn cannot be implamented nqr:¥?~ﬁf"‘
enforced on May 1, 1989. | |  . R

The APA doem not compal such an aation by the Secretary. Th§ fjii;
congressionally imposed delay set forth in Section 1008 T
terminaten of its own force. The APA applies only ‘to Yederal |
"agency“ action, which doss not includs the actiona of COngtﬂlﬂa‘ |

gee § U.5.C. S5L(1), Both the delsy nnd the lifting of the delay . .

were the xeaulh of Congraessional astion not requiring furthey

~agenoy antion. o L
‘ The purpose of Section 353 of the APA 18 to pormit partlen t-.o
be heard before any official action is taken in the pzomulgution o
of rules by allowing commeants to be submitted and/or hearings _*f
conducted to amend, revise or change thQ Pivpﬂlld ravullt10MI« ‘i3-f*',;°
N.L.R.B. v, Wyman Qordon Co., 89 S.Ct. 1426 (1969), Here, the = . =
Secretary has already oomplied fully with the rqquirnmcnts of ;hnAF~“'
APA in promulgating the sea turtle regulations. For the R
Sacratary of Commerce to publish, as oqntendcd by the pln.ﬁ.ntuf;' S
is totally unhoceuary in the contest of setting forth that a
delay has been in effect and that a lifting of such delay i8
imminent. No substantive change in the regulations has been mladnf,"‘.-
and thug oppertunity for public comment is meaningless. Notice

®
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Dachiieielsto it el it dod R . -

| was effectively given when the Public Law 100478 vas pub]xmhed.;;hi; f:}5n
6 The Act does mot require an agency to follow notice and comment: .

procedurns in ¢onnedtion with & temporary postponement of an
effectiva date of a regulation. Such postponemant ig not '“1=_1_3'%f5
making. Aocordingly, plaingiff's arqumoné that the See:gtaxy":‘ﬁ ﬁn;
must publish thit_the dalay of the melementation of the TEDN SRR
regulation has been lifted is without merit. | R

C.
Lamtly, the State of Louisiana ariruas Ehat the authority
qiven to the Seoretary by Congress in Section 1008(b)(7) which
providea that "For good cause, the lﬂct.tlry may modi!y the |

zequlntiqnl promulqatqd on June 29, 1487, xolntlng to sea tuxtru7’}fﬂfvawV

conservazion, in whole or in part, as the Boc:etary deoms

‘ advisabla." is an unconstitutional delegaticn of ‘legislativa -
authority because no standards are provided. PFirst, this
argument s wholly inappllicable to the facts of this cane ulnee

the Secrotary has not modified the regulations. Sscondly;, the ’hxﬁgi,j:rfw

Socratary's authozrity to promulgate riagulations necessary ©d :” ~"”“"'

provide for the conservation of an endangered spacles has bnnnv*   Ij'“ :

upheld as conmtitutional. Cheisty v. Hodel, 857 F.2d 1324, 1336

(9th cir, 1988). ' - . ) = Ll
Sectien 1533(d) provides the Secretary with authority to

lsaus protective regulations for the conservation of threatensd Z_{f_f

and endangered spacies, The 1988 amendements to tho Indlnggr.d'nia;iff'h*

Species Act speaifically refer to the Secrotary's "obligations . .
under law" and in no way authorize him to exceed the authority Sl e

. (qlli' ) o - 12 =
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‘ granted to him in Seaction 1333(d) of the Endangered Species Mt,’.‘f j |
Under Section 1533(d) the Secretary is provided with sufficient

standards to assist him in the prcmul.gnt!.on of regulationa hav:\.ng
the force and effect of law., Sea, Christy, 857 F.2d 1338,
Accordingly, the State of Loulsiana's argument must £alls

Since a preliminary injunation may issue only if tha four EE
calloway prerequlisites are met And the plaintiff has failed ti:_» o
demonstrate a likelihood of success onv the rdozlu, the court “
heraby deniss the State of Loulslana's Motion for a Preliminary -

Injunction.
Judgment shall ba rendered accordingly.
New Orleans, L Louisiana, this 'c'ha uyﬂi‘ day of July; 1989. :

®» <W¥Zi o f:f(éf’ g/
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| ROBERT A« MOSBACHER,

NATIONAL WILDLIFE FEDERATION, ) y

st al., . o " g
Plaintif?s ; _
v. ) civil actiop No. 88-10%8
; FILED

)
)
)

Phote Copy Preservation

ol
i
.
.‘.
B

G oavhain requilations designed to protect threatened and engdi:

lepecies of sea turtles during shrimp fiening opuvatlons.

UNIPEL STATES DFSTRICT COURT
FOR THY DISTRICT OF COLUMBIA

RUG T 4 1585

L

Dafandant - - , _
’ ' o ‘ o ‘@h’k, U.B. !wxl@tﬂ@‘t cﬂuii
. MEMORANDUM OEINION " gigtrict of Cotumble

I'. ll@*?alith? ef the Beorataky of

Secretary of Commercs,

At isgue in this case is the
comperca's decision to suspand for 45 days the lImplewentstlon

]
‘i de

Tha

regulations in &uastian vaguizre shrinp traviers in the Gulf of

Maxico and southsastaern Atlantic coastnl areas to use so-gelled

Turtle Excluder Davices ( weEd") * on their nets, or ©s iimlt thels

tow times, in ordey to reduce the incldental captuxe sud drowning

off sdﬁa turtlas See 52 Fed. Ra@. 24244 (1887), zedlifiad ab 50

A ; .
¢C.EcR. 89 227.71 €0 .72 (1988),
On July 28, 1989, the Court denled plaintifile motien for »

tenporary restraining order, and scheduled &he cuse foF an
|margancy umwlmétadi, hearing on plaintiffs’ application for &

1 TEDs are deflaectoy qlrﬂ.da or sorean-like davices plaged in
the throal of a trawl net allowing large ohiects like turtles o
sscape while permitting shrimp to pass through. To dats, thare

are wix NMFS-approved TEDs: the NMFS' TED, the Cawmaren, ILa.,
the Georgia TED, the Moveison TLD,

and the Parish TED. fime 50 C.F.R. § 227.72(&) {4) (disgrans af
{eoualified TEDS). o

LUYEN
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- pﬂmmiminary injunmtién and. the merits on August 3, 1983, At the

B431649202 673 5443 i 3

okt

sonciusion of tha hearing, the Couxt owally granted BUNRIY
Judgment tor plaintiffs to the axtent of éeulaxing unlaw£u1 The
;$¢$ratary's actions in suspending the regulatiens. The Court
also ordered the Bacretary to reinstitute the roagulations or

Il {gnun interim turtle conservation peasures to bevoms effestive
jimnediately, by August 7, 1589, The affect of the Court's Order
was stayed, however, until August 7, 1949, ta’pawmi% althsr party
to pursue an emergency appail.

In yegponsa €O the Court's érdar, the Secretary &n August 7,
1949, issued an interim finnl rule effasstive on August 8, and
‘ empir;mq Sept@mbar 8. %his interinm iule amends the endeting

| !rmqwlatinn& to allmw ghrimp fishermen o rastricL Lravl ing ﬁiﬁﬁﬂ
16 ﬂpeaifim& 105=minute intervals, us an alternabive %o ustpq
T?Dm. Although tha rule i immediztely effective, it alL@gg Fhy
hmmnentu o be submitted until dugust 31 168%. This interim -
1waamur¢ gatisficas the 0wurt'a prder that pong epnmervatian
weasures be put in place while permanent modification of the
existing TED rgqulations are baing considerdd, Rowever, the

ljcours makes no £inal ruling at this time on the merits of tneMm

cr other measuras beinyg considered by the Secretary. and 1%
ropains to be seen how the Secpetary will Justify the suddan

shift avay from TEDs and the adeption of an i0b-minute taw tine
vestriction, o

| ‘ ‘ | - ‘ar
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) L Mthoﬁqﬁ ‘,tha gecretary's recent actionz Wuldék imply

| otheywise, the turele mmnsaﬂa‘hiaﬂ imsue has &n extensive history
of legiglativa, a&minimxraﬂva, and judiciel conzideraeion,
spanning al most two decadas. protection of tha flve e:;;pwim af
wie burtlen invelvaed in this cage (the logyerhasd, Ronpie widley,

gresn, leatherback, andl hawkshill) began in the 1570's. Thaaa

turtles are encounterad in the Gulf and sentheastern codstal |
waters of ths United States. All are now prat‘.s::tz;tadp 85 ‘t‘,h&"ﬁdz.ttsnﬂ.@di !
| oy endangared under the Endangsred Species Ast of 1873. Bea ke
o G F.Re § 37.11 (12888). |

In May 1875, the gescrotaries of Interior and Commerce
e jeintly mwpwe'd to list the DLogqerlnead and graen tuwrtles as
‘ chreatened and o adopt raguiistions restricting vhelr faking. In
their notices of proposed pulonaking the Secratarles idenvifled
the incidental captura and drpwniing of gresh gnd iaggerhead | ;
‘,.5 - {{rurtles in cemmerclal gishiing nete, paﬁicuzax!ly shiriny trewls,

as ona o the ¢uctors contributing te thelr imperilad statoe.

e AT g 5

gae 40 Fod. Rag. 2197%, 21933,

By 1876, as avidence mounted that shrimp %mw.l Law weg &
substmt ial cause of mea turktle mcrtality, tha Nat!upnal mmﬂ g

Fizheries Bexvice {"WFS") bnagan a ressarch pxqumzn to waduca the

&
=
&
&
&
[
.:.'- . g
O
L
£
Q

: incidental captural and drowning of sas ‘Lurties by shrinp trowlers
through the use ©f TED&. NMFS determined, after enousands of
| hours of testing in the Gul¥ of Mexico and Atlantic, ¢rat tha

""‘:'_: ¥MFS TED was 97% effective at valaesing ses turtles, ~47ithout
' D 724

('ll'fl “3)
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resulting in significant ehrimp loss. pee ldmislana ex ral.
guste v. Verity, 853 F.2d 322, 430 (5th Cir. 1988); B2 Ped, Reg. =
24245 (1987). .

MMye fivet attempted to encourage ahrimp £isherman to vee

I & formal program begun in 1883. Whan

'Evmxuntmry conpliznce falled,

TEDe volunbarily throus
NHFS proposed gegulations in Mageh

o 52 Fed, Reg. 6179-99

4987 to reguire the vee of TEDe.
@?ﬁmatﬂd gtabas

(1987). Puplic hearings vere Keid in aseh of the

5ee B3 Fed. Reg. &t 24145, Pheusands of

and in Washington, P.C.

wiritten comments Wera aleo subnittad. ;g,a
1587, STha

-
Hoto Copy pr eservatisn

e
PR
[
' b
W o
| .
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v, lie2)

?inal regulations werd isﬁu@d on Jung 29,

original sffective datas end seesons during Which PEDE 810

raguived vaxia&‘aﬁaaxﬁing te the coastal ares in quaﬁtimn,3

digbababdy

2 pyltimately, & twalve-volume adn
created, documshtlng the widespread parv
the proposed rulas!

vn addition te compiling all the availabla neientific
data and conducting its own gtndies and testing, the
NMPE held meetbings with & syorking group® to raview all
the data and make vacopnendationg fox proponsed :
roqulations. Tncluded in thie working group was: The
certar £or Environmentsl Education, The gnvironmental
Pafengs Fund, the Fund £or Animals, Groenponce, Moniter
International, the Bryan Country {Gecxrgla) Fisheriss
Cooperative, the Conwernsd ghyiwpers of iouisiang, the
Louisiana Sheinp Associstion, the SoutheastaXn
Fisheries Asscciation, the South cayolina shrimpers
Asgociation and The Texas Shrimp Asgaciatien.

iFoeknotas omltted.) :
1138 _ex pal, Guate v, Verjty, 681 F. supp. 1178, 11B3-84

(E.D. Le.), affid, 853 F.2d 322 (5th ciy. 3988),

inistrative rasord was
ticipation in Sovmulating

5 gna regulations ¢ £ ~uffastiva

|dates:

wptain the fellewing pubie ©
o v
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The regulation's TED requirenents also vary accordin

of the vessel and whether the fishing is wegfshorat oF
longar moest

"ianmrxnm."“ Bhrimpars aggnaraging; vesmm 2y faat G

install and uss qualifiusm ‘z‘zitv-s:s when shrimping in ¢ffzhove wabers

Id. at § 227.72(e)(2), (&) (i), 1If t}mé veszel is less then 286

 faat OT ig trawling in inshoxe waters, the ghyivper may limle
esp as &n alternative to

Igezzr.::n towlng paricd te 90 piputes or 1
uur;:i.ng a ';?Et:.s' Id. at § 227.72(s) (3}, (&) {iL). vrucigy the
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THE WHITE HOUSE
WASHINGTON

September 22, 1989

MEMORANDUM FOR ANDY CARD

THROUGH JIM PINKERT

FROM : WILL EAGLE‘aﬁl_——-
SUBJECT: Analysis of TEDs issue.

While we do not claim any scientific expertise, we have

reviewed the materials presented to us and made additional
inquiries on the Turtle Excluder Devices. We have the following
observations:

1.

A federal court, presented with the identical data, ruled in
favor of the use of TEDs.

The State of Louisiana challenged the National Oceanic and
Atmospheric Administration (NOAA) requirements for the use of
TEDs by shrimp fisherman under the regulations of the
Endangered Species Act (ESA), and a federal court decided in
NOAA's favor.

The Department of Interior has accused NOAA, and upon re-
evaluating its own data NOAA has conceded that the numbers it
presented before the court were flawed; in fact, they severely
underestimated the number of turtles killed. Should the
matter be dragged back into court, as it likely will be by
environmentalists and advocates of the ESA, it is NOAA’
opinion that these higher estimates of turtle deaths will come
to light.

It is the opinion of NOAA, DOI and DOJ that the use of TEDs be

enforced.

There is a consensus among both the legal and scientific
communities within the administration that TEDs be used. The
only resistance seems to be coming from the shrimpers and
their few congressmen. The scientific data shows that shrimp
fishermen have a significant impact on the turtle populatlon,
and the standing legal precedent seems to guarantee defeat in
the courts. In fact, as noted above, our data on turtle death
has gotten worse,

{(more)
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TEDs are already in wide use in the southern Atlantic states.
Shrimpers in Florida and along the eastern seaboard already
use TEDs without significant detriment or complication.

Other alternatives, such as limited tow times have their own
drawbacks, including the fact that the shrimpers don't seem to
like it because of its inhibition of efficiency and preferred
lengthy tow times. In addition, the resulting lack of
compliance and difficulty of enforcement only adds to the case
against Commerce in complying with the ESA which is only
concerned with the survival of the turtles.

Despite legal advice, Secretary Mosbacher, interested in
protecting the economic livelihood of the shrimp industry of
Louisiana and Texas, suspended TED regulations twice. The
second suspension was overturned in a court challenge by the
National Wildlife Fund. Mosbacher has been highly visible on
this matter, and while NOAA wants to be supportive of the
Secretary, they are convinced that TEDs are necessary
according to the law.

On the other side of the issue, from the point of view of the

fisherman, the situation is quite frustrating. While TEDs are
relatively inexpensive, the profit margin in the shrimp business is
narrow, and several other factors only serve to cloud and confuse
the issue.

l.

There have been suggestions about merely increasing the
propagation of the endangered species in question.

The endangered turtle is the Kemp's Ridley, and so far as we
know, it lays its eggs on one and only one nesting beach in
Mexico. Discovered in 1947, this beach used to host upwards
of 40,000 egg-laying females. The current number is now
approximately 650 -- a reduction of 98%.

From nesting time until the eggs hatch, Mexican marines guard
the beach from disturbance. In a joint cooperative effort,
10% of the hatchlings are taken to Galveston, Texas to be
raised in a controlled environment in hopes of helping the
baby turtles survive through the vulnerable first months of
their lives. However, it would be scientifically unsound to
attempt greater propagation efforts without evidence that it
is truly beneficial.

{more)
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Without TEDs, each shrimper will kill only two or three
turtles of all species per year on the average. However,
since the Louisiana fleet consists of approximately 5,000
boats, the multiplied effects are devastating.

One solution might involve subsidizing the cost of the TEDs.
NOAA has concluded that some TEDs actually increase the
efficiency of shrimping by holding the nets open wider
allowing the shrimper to fish a greater area of the bottom.
However, the shrimpers are understandably suspicious, and in
unpracticed uses of TEDs, many were discouraged by poor
results and were reluctant to continue use.

Shrimpers are not the only cause of turtle death -- why single

them out?

This is true. There are other causes which can be prevented.
As Congressman Tauzin points out, the dynamiting of abandoned
oil platforms is an additional cause of turtle death which can
be prevented. While the President is the biggest advocate of
off-shore o0il drilling, I'm sure there are compromises which
can be sought toward their removal once the wells are tapped
out.

Salt water intake, harbor dredging, and ocean dumping are all
problems that the turtle population face, and there are
measures which can be taken to reduce their effects. However,
it has been determined that shrimp fishing is the biggest
enemy of the turtle, and under the Endangered Species Act we
seem to be obligated to implement the means we have available.

The United States is third on the list of suppliers of shrimp
for its own consumption. Ecuador is the major supplier of

shrimp to the U.S., followed by China.

With the benefits of low wage labor in these countries, shrimp
are farmed in containment facilities. This allows production
a larger and better quality shrimp, lowering the market price,
and frustrating the struggling southern shrimper.

Congressman Tauzin and six other Louisiana officials have been

leading the charge against TEDs. However, from all the evidence we
see, TEDs will ultimately be imposed, and since the "rule" in
Washington is to be for what happens, that suggests our best course
of action.

(more)
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In the interest of finding a long-term solution to the
problem, it has been suggested that a joint effort be made. The
habitat of not only the turtles, but also the shrimp, is being
altered by the presence of human industry. Pollution and the
disappearance of marshlands in the waters of the Mississippi Delta
contribute to the problem. The President has stated his intention
to clean up the oceans and to assure "no net loss of wetlands." 1In
the opinion of concerned individuals, a give and take compromise
could be struck between the shrimpers and the government. For
example, in exchange for using TEDs now, in the course of following
its intended policies, the government will ultimately improve the
shrimp population, as well as that of the turtle.

We defer to those more expert in foreign policy, but it does
occur to us that diplomatic options may be available to the
President or appropriate agencies. Other large shrimp fishing
countries, most notably Mexico, do not use TEDs, and pressure on
these countries (similar to recent drift-net fishing agreements
with Asian countries) may afford us new options.

fi#
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WASHINGTON DC 20500
DEAR MR. SINUNNU: ¢
OVER 10,000 SEA TURTLES WIL® DROWN WITHOUT THE IMFLEMENTATION OF
TURTLE EXCLUDER DEVICES. THE 28,000 MEMEERS OF THE FLORIDA AUDURON
SOCIETY STRONGLY SUFFORT THE USE OF TED'S. ANY MEASURE TO REVOKE
TED'S WOULD AFFEAR TO COUNTERMAN THE ADMIMISTRATION'S RECENT
ENVIRONMENTAL EFFORTS. FLORIDA AUDURON URGES YOU TO SUFFORT THE
CONTINUING USE OF TED’S. '

BERNARD J YOKELFRESIDENT

FLor1of® AUDURON BOCIETY
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FROM:

Gray castile via
Deputy Unde;1é52?¥z;ry, NOAA

SUBJECT: Scientific Reports Supporting Turtle Excluder
Device (TED) Regulations

Attached are five reports prepared by NOAA Fisheries. Four of
these reports were cursorily summarized in the last two pages
attached to NOAA's memorandum, which you were provided by our
Congressional Affairs officer on Saturday. They are:

\

1. Henwood and Stuntz, 1987, which supports the data
concerning turtle captures and mortalities in the absence of the
TED regulations.

2. Kemmerer, Summary Report from Trawl Tow Time Versus Sea
Turtle Mortality Workshop, 1989, supporting the data concerning
turtle mortalities associated with various tow times.

3. and 4. Stuntz and Kemmerer, August 28, 1989, both of
which evaluate the effectiveness of 105-minute tow times in the
Gulf and in the Atlantic.

5. Stuntz and Kemmerer, September 11, 1989, comparing the
current TED regulations to an alternative regime of year-round

TEDs in the Atlantic and year-round 105-minute tow times in the
Gulf.

You have asked us to consider an option involving 90-minute tow
times in the Gulf, and we will provide an analysis of this as
soon as possible. You noted that the difference to the shrimpers
was only a 4% additional loss of shrimp (27% versus 31%).
However, we believe that the shrimpers will not be satisfied with
either a 90 or a 105-minute tow time. Our best information is
that this option is more costly to the shrimpers than TEDs
properly used, but, of course, we will all do what we can to
identify any legally available option.
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To receive the best explanation of the scientific NOAA Fisheries
scientific data and reports, we recommend that you be briefed by
Dr. William Fox, the new Assistant Administrator for Fisheries of
NOAA. Dr. Fox is an eminently qualified scientist who is
intimately familiar with both TED and turtle issues. He is a
political appointee who has most recently served as Director,
Cooperative Institute for Marine and Atmospheric Science,
University of Miami, and as Chairman of the Florida Marine
Fisheries Commission.

A paper outlining addltlonal options has already been provided
to your staff.

Attachments

cc: David Bates
Andrew H. Card, Jr.
Michael R. Deland
S. Jay Plager
George W. Van Cleve
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’@o‘?’ J’ Washington, D.C.
ATES

September 22, 1989

MEMORANDUM FOR David Q. Bates
Assistant to the President
and Secretary to the Cabinet

FROM: Wendell L. Willkie, II%W
- General Counsel

SUBJECT: TEDs

As we discussed this afternoon, I'm forwarding the attached
advice from NOAA indicating that of 66 vessels boarded in the
central and western Gulf since September 8 (when the TEDs
requirement was reinstated) 53 of the vessels (or 80%) were using
TEDs.

while this information is admittedly not comprehensive, it does
indicate that there may well be substantial movement towards
compliance with the TEDs requirement. I understand that this is
the best information available from the Coast Guard at this time.

In my absence from the office until October 4, questions
regarding this matter may be directed to John Knauss, Under
Secretary, NOAA; Gray Castle, Deputy Under Secretary, NOAA; or
Tom Campbell, General Counsel, NOAA.

cc: Andrew H. Card, Jr.
S. Jay Plager



UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration
Washington, D.C. 20230

OFFICE OF THE GENERAL COUNSEL

September 22, 1989

MEMORANDUM FOR: Wendell W. Willkie, II
General Counsel, DOC

FROM: Thomas A. Campbell ::j%ugwdbﬁgl(l~q§§%~—»\

SUBJECT: TEDs Enforcement Situation

The following is the update on compliance with the TEDs
regulations and Florida's new year-round TED requirements.
These data were collected by NOAA enforcement from Coast Guard
and Florida Marine Patrol sources. I have asked Coast Guard
headquarters for an official report.

Of vessels boarded in Florida's waters, over 96% are using
certified TEDs. Of vessels boarded in the central and western
Gulf of Mexico, 80% are using certified TEDs.

The industry, even in the western Gulf, seems to be coming into
compliance.

75 Years Stimulating America’s Progress x 1913-1988



UNITED STATES DEPARTMENT OF COMMERCE

National Ocennio and Atmasphearin Administration
NATIONAL MARINE FISHERIES SERVICE

Office of Enforcement

Atlantic Area Operations Division
Southeast Area

9450 Koger Boulevard

St. Petersburg, FL 33702

September 22, 1989
MEMORANDUM FOR: F/EN - Morris M, Pallozzi W 4
‘ t]
FROM: F/EN22 - Suzanne M. Mentero ,Zm_ G

‘SUBJECT: TED Compliance Update ~ $/8/89 - 9/22/8%

Gulf nf Mexico Totals !

Vessels Boarded: 177
Vessela With TEDS: 160
- Violations Documented: 17

Southwest Florida (Source - Florida Marine Patrol and CCGD Seven)

"Yessel Pup'ulatiom S0
Vessels Boarded: ' IO+
' Vessels With TEDS: . 25+

Violationa Documented: 1

COMMENT: FMP does not always record total number of boardings, however,
they have actively patrolled eight days out of the last 15 and have
checked seven to ten vessels per night in southwest Florida, CCGD Seven
had a 110 ft, cutter north ofthe Dry Tortugas far three days and
conducted seven TED boardings. Only ane of the vessels checked did not
have TEDs installed. That vessel was later sighted trawling by the FMP
and chopped his trawl cables prior to FMP's boarding to avoid being
caught without TEDs=.

Northwest Florida (Source — Flerida Marinme Patrol and CCBD Seven)

Vessel Populations , . 185
Vessels Boarded: 81
Vessels With TEDS: 78

Violations Documented: : 3
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Gentral and rn Bulf (Source — Coast Guard District Eight)
Vessel Populations (Approx.) 500
Vessels Boardeds ' 66
vessels With TEDS: ‘ 33
Violations Documenteds 13

C COMMENT S
n  One reliable estimate of compliance comes from the Sea Grant

representative in BGalveston, Texas who relayed that by his estimates 70
percent of the vessels in Fresport, Texas, had finstallad TEDw.

o There is a full moon right now and that &lone cuts down
gignificantly on the effort amony the shrimp fleet. An air patrol off
Port ]lsabel yesterday sighted only about 20 shrimp vessels rengaged in

the fishery.

Q In Aransas Fass, Texas major fleet owners have equipped their
antire fleets with TEDs, One example is Ron Herndon of Bulf King who has
installed TEDs in all 53 of his vessels. Our agent in Corpus Chriati
reports that nearly every vessel in Port Aransas and Port lsabel has
zomething installed in their nets., Not all of these installations,
however, are certified TEDs.

ccs F/SER ~ Angelovic
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