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STATEMENT BY NATIONAL RIGHT TQ LIFE_COMMITTEE
ON_THE N TION OF JUDGE DAVID SOUTER TO THE U.§. SUPREME CQURT

WASHINGTON~~ The National Right to Life Committes (NRLC), the nation's
major pro-life organization, today issued the following statement regarding
President Bush's selection of Judge David Souter to fill the current vacancy on
the U.S. Supreme Court, '

"As far as we know, Judge Souter has not expressed a judgment on Roe v,
Wade. We are pleased that President Bush says he 1s nominating a justice who
will interpret the Constitution according to fts text, and who will not
legislate from the bench, Since Roe v. Wade has ne basis in the Constitution,
the appointment of such justices should continue the eresion of the tragic error
of Roe v, Wade."

The National Right to Life Committec is the nation's major pro-life
organization, representing some 3,000 local chapters,
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MEMORANDUM

FROM:

SUBJECT:

THE WHITE HOUSE

WASHINGTON

September 27, 1990

FOR FREDERICK D. MCCLURE
ASSISTANT TO THE PRESIDENT FOR
LEGISLATIVE AFFAIRS e
DAVID M. CARNEY%{, o
SPECIAL ASSISTANT.TO THE PRESIDENT AND
DIRECTOR, OFFff"’" CE OF POLITICAL AFFAIRS

GOP SUPPORT £\§;SOUTER

The following is a list, by region, of Republican Senators who
are supporting the nomination of Judge David Souter.

Southwest

Senator Wilson - w1ll support
Senator McCain - will support
Senator Domenici - will support

Senator
Senator

Hatch - will support
Kassebaum - will support

Senator Dole - will support
Northwest
Senator Armstrong - will support

Senator
Senator
Senator
Senator
Senator
Senator
Senator
Senator
Senator
Senator
Senator
Senator
Senator
Senator

South
Senator

Senator
Senator

Boschwitz - will support
Burns - will support

Durenberger - will support

Gorton - will support
Hatfield - will support
McClure - will support
Murkowski - will support
Packwood - will support
Simpson - will support
Stevens - undecided, will not focus on it until vote
Symms - will support
Wallop - will support
Pressler - will support
Garn - will support

Mack - will support
McConnell - will support
Cochran - will support




Senator
Senator
Senator
Senator

Lott - will support

Helms - will support

Thurmond - will support

Warner - will support, has made statement

Great Lakes/Midwest

Senator
Senator
Senator
Senator
Senator
Senator

Senator
Senator
Senator
Senator
Senator
Senatoxr

Senator

Senator

Kasten - will support
Bond - will support
Danforth - will support
Coats - will support
Lugar - will support
Gramm - will support

Senator Grassley - will support, has made statement
Senator Nickles - will support

Northeast

Senator Specter - will support

Heinz - will support

Jeffords - will support, probably announce 9/27
Chafee - will support

Humphrey - will support

Rudman - will support

D’Amato - will support

Roth - will support

Cohen - will support

cc: Governor Sununu

Ed

Rogers

Rob Portman
Boyd Hollingsworth
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JU.lY 22, 1989 157 MAIN STREET
603-752-2604
BERUIN, NH 03570

The Honorable George Bush
President

The White House
Washington D.C. 20500

Dear Mr. President:

I write this letter to recommend that you nominate the
Honorable David H. Souter, Judge of the First Circuit Court of
Appeals, to the United States Supreme Court.

David Souter has, through his exceptionally distinguished
career, demonstrated that he possesses the brilliant legal
intellect, judicial temperament, and conservative legal philosophy
that would make him an outstanding addition to our nation’s
highest court. He graduated Phi Beta Kappa from Harvard
University, was a Rhodes Scholar with honors, and graduated from
Harvard Law School. After serving in private practice, he was
appointed an Assistant Attorney General for New Hampshire. He was
subsequently promoted to Deputy Attorney General, and became
Attorney General in 1976. His record as a prosecutor and the
State’s highest law enforcement officer was exemplary.

He then served on the Superior Court of New Hampshire, and
subsequently on the State Supreme Court. He so distinguished
himself during those years that your decision to appoint him to
the First Circuit was supported by the entire legal commmunity in
New Hampshire.

A review of Judge Souter’s opinions while on the New
Hampshire Supreme Court display his brilliant understanding of
legal principles. For example, in State v. Cormier, he wrote that
the State constitutional guarantee against compelled self-
incrimination does not preclude the evidentiary use of the
defendant’s refusal to provide a breath or blood sample in a drunk
driving case because the defendant was not compelled to provide
such a sample in the first place. 1In State v. Campbell, Judge
Souter found that a defendant had no constitutional right to the
use of public funds for access to a psychiatrist whose testimony
would be offered to impeach the credibility of a witness at trial,
since the most the defendant probably could have obtained was an
inadmissible opinion on a subject that was fully developed on the
evidence before the jury.
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The Honorable George Bush
Page 2
July 22, 1990

Justice Souter’s strength is not limited to criminal law, as
demonstrated in Vermont Mut. Ins. Co. v. Malcolm. In that case,
he wrote that a trial court erred in ruling that an insured’s acts
of sexual assault were an "occurrence" for the purpose of personal
liability covereage under a home owner’s insurance policy, since
it is clear that the causes of injuries inflicted were not
accidental. :

Perhaps more compelling are his dissents. For instance, in
In re Estate of Dionne, Judge Souter demonstrated admirable
judicial restraint when he refused to side with .the majority’s
decision to strike down as unconstitutional a statute requiring
the payment of fees to judges of probate courts for special
sessions on the grounds that such a method of compensation smacked
of the purchase of justice. While he made his distaste for the
practice clear, he argued that the merits of the statutory policy
were not subject to judicial review because the system passed
constitutional muster. And, in State v. Koppel, Judge Souter
stood alone in finding that the use of roadblocks to detect drunk
driving violations was constitutional because the criteria
governing the conduct of the police during the stops were not
"unreasonable". It is worth noting that U.S. Supreme Court used
similar reasoning to find such roadblocks constitutional during
one of the landmark cases of its most recent term, Michigan
Department of State Police v. Sitz.

I believe that David Souter is one of, if not the most,
talented judges in the United States today. He made an enormously
favorable impression during his appearance before the Senate
Judiciary Committee this year. He does not believe in judicial
activism, having a full understanding of our system of government
and the proper role of judges in it. His intellect, temperament,
and classic conservative philosophy would make him an outstanding
additich tc the -Supreme Court. I can think of no one more

deserving ‘of. such an honor.
Sincere lm

Warren B. Rudman
United States Senate
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tion of Judge David Souter:

for Associate Justice of th
Supreme Court must be seenin light
of the President’s and Chief of Staff .

John Sununu’s often-stated position

on the most contentxous issue facmg
the country: abortion.”"
Although the President said 1h
abortion was not the central issue in
his selection of Judge Souter, lie
seemed to telegraph his faith that
Souter will fulfill his personal expec-
tations when he referred to- the
]udge S commltment to “interpret--
ing the Constitution, not making
law.” The President also said that
he believes that “the proper judicial

P RESIDENT Bush's nomina-

. role is rooted in the’ iundamenta1~

belief of the separation of powers.”
Phrases like that are manna to con-
servatives.

The President can say that he

Those favori ng]udge
‘Souter should spell out
what the cultural -
wars of the last 30 -
years have been about.
Most Americans are
ignorant of the history
of the Constitution
and of how liberal -
Justices have departed
Jrom it. How about
asking Ronald
Reagan for help?

does not anticipate a battle, but a
battle there will be. Kate Michel-
man, who heads the National Abor-
tion Rights Action League, dis-
patched 500,000 fund-raising
letters to supporters within hours
after Justice - William Brennan
announced his retirement. Eleanor
Smeal of the Fund for a Femlmst.
Majority said that the nominee’s
position on abortion will be the [it-
mus test for her organization.

If- Judge. Souter does not have a

" - “gaper trail” on the abortion issue,

{and ha annears nnt to have mitch of

. victions by moral péfsuasion. In my
intérviews with Bush and his chief of . -

-one), suspicious ‘send
ists will try to create: orie by focus-

\ing on whether he believes that "

there lS a Constitutio lnght to pri-

considerable * paper
abortion issue; The President is-on
record as comifig to his pro-lu’e con-

staff, there has:been no_equivoca-
tion about the Presndent’s posmon
on abortion.

:.On June 26,° 1986 then Vice

pro-life position” as...

“‘definitive.” “Like “many other ..’

Americans,” he told- me, -“I have

~come to see this issue as a very
important moral question.” :

In July 1988, just before his par-
ty’s Presidential nomination, Bush
told me: “It would be fair to say that
I am one who wants to see the

" repealof Roevs. Wade”

Judicial attack on abortion

Before becoming chief of staff,
Sununu’ said during a December
1988 interview with me: “I think
that on social issues, George Bush

.has evolved — and he ought to be

given credit for that. I'm a strong
believer that people who come to
[the pro-life] position the hard way
— by evolution — are sometimes
the strongest supporters.” Sununu
also promised that Bush would han-
dle the abortion issue through the
judicial process rather than through
Congress.

In a November 1989 interview, I
again asked Sununu about abortion.
He said: “This is not an Administra-
tion that js going to wet its finger to
decide which way the wind is blow-
ing on issues that are based on prin-
ciple and values.”

So the President, if he js true to
his principles, must believe that
Souter will be a pro-life judge. of
almost equal importance is the type
of battle that Bush will fight to
ensure his nominee's confirmation.
It must not be the conscientious-ob-
jector approach taken by the Rea-
‘gan Administration, which led to the
defeat of Robert Bork's candidacy.

Tha Reaoan Administration

) Presrdent Bush characterwed his

—J.

thought that it could finesse Bork
around liberal Senate opposition by
lying low. It badly misperceived the
intensity of the-opposition. This
time, the Bush people had better be
ready.

Key to the liberal anti-Bork cru-
sade was the enormous amount of
unchallenged disinformation- that
was pumped into the media by pro-
abortion special-interest groups and
senators such as Edward Kennedy.
Bork’s positions were consistently
mrsrepresented Direct-mail cam-
paigns and political commercials,
like those produced by People for
the American Way that featured the
voice of actor Gregory Peck, built

on this campaign of lies and distor-,

tions to make it appear that Bork
wanted to return to Lhe days of slav-
ery and limit women’s role in soci-
ety to the kitcheén and bedroom.
What the Bush Administration
needs to do with Judge Souter is to
establish the machinery that will
answer every lie, correct every mis-

_Tepresentation, and provide spokes-

nersons. nasitinn nanare and evart

quotations from Judge Souter s
cases that will counter any disinfor-
mation campaign, This will require
coordination = with conservative

_groups, who should produce their

own commercials and demand equal
tlme on the networks to answer
efery liberal charge.

- |{Those favoring Judge Souter also
siould spell out in some forum what

the cultural wars of the last 30 years
have been about. Most Americans

“aré ignorant of the. history of the

anstltutmn and of how liberal Jus-
tices have departed from it to make
Ligs of their own. A caréfu] explana-
tim by someone with strong com-
ménications skills would be of enor-
mous value. How about asking
Rénald Reagan for help? .

{ [f President Bush holds to his

'pmcxpled convictions and answers

any call to arms by the'Left with a
grike force of truth and history, he

¥ill win the most important battle of

his Presidency and will réturn the

‘fation to its roots perhaps for

dgmdes to come.
©Los Anaelas Times Svndlcale

-rep-striped tie, -
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AVID_ who Souter, as in
NEuter. At 5/p.m. Monday,

shadow, and a edxgger s, solem-

Tnoriiinee to the Supreme’ ‘Coutt,
~If there were' such an outfit as.

'Judges Anonymious, David Scuter’

would be a charter member. He's a

man with no rap sheet or finger-"~
- -%nnts George Bush’s Mystery

on the world, flashing threugh this y;

: observer’s brain were the words:.
.. -“Dan Quayle II”- Not-.since Bush,
-".uncrated Quayle as running mate’

As I watched Bush sprmg Souter

has there been such- befuddled
astonishment,
But unlike Quayle — not merely

because he’s a Harvard Phi, Beta ..

Kappa and ‘Rhodes Scholar

Bush’s Invisible Judge is a; smiart . er b

choice politically.
Bush hates confrontatmns Dawd

‘Souter is ‘such a neutral, taciturn

cipher that he'll probably slide
through the Senate without the
damaging firefight that Ronald Rea-
gan lit with pn'ckly Judge Robert
Bork.

1 suspect that that was the win-
réu)lgk sales pitch on Souter: “He’s no

1]

The pali of ignorenoo .
That's why the Invisible Judge

- had Washington gasping like a leaky

bellows. In the Imperial City, where
reporters, lobbyists, and senators

~— especially senators — pride
themselves on inside dope, the pall
of jgnorance was comical.

“A ‘blank slate,” shrugged Sen.
Howard Metzenbaum, D-Ohio, TJudi-
ciary Committee membet. .

“So unremarkable that I remem-
‘bef nothing about him,” said Sen.
Charles Grassley, R- Iowa, of Sou-
ter’s April committee appearance.

Oh, sure, Bush heaped praise on
his Invisible Judge with a trowel:
"ngh intellect” and “‘scholarly”
and “experienced.”- A half-dozen
times, Bush recited the meaningless
mantra: "He Ilinterpret the law, not
make law.”

How did Bush know? He'd met :

Souter for 45 minutes, read his

resume, and listened .to John Sun- wy
s Cunire wha called. Souter'a’ -~

nity.

y Aadthat’s all anybody — seems .
mgly mcludmg ‘the President of the

United Statés — knew’ about the

m
.stoad in the television ,__SANDY GRADV

-smhall, dour-man weanng a -
heavy 5 ¢'clock,

"Sununu Spec1a1 " noted t.he chief of
:staff’'s  smug, cat-who-ate~the-
canary smile, ; .-

You' can'imagine. Sununu, whe
hoisted Souter up the judicial ladder
in New Hampshire, laying a spiel on
Bush: “Mr. President, haveIgot the

" Supreme Court nominée for you!

Guy’s a bachelor, lives 6n a_ farm,
_takes. care of his mother. Never
‘madeé a speech. Never written a
book. No paper’ trail: And [broad
‘wink] he. i

‘that ‘he 'di
gnll Sotiter on abortxon, flared with
exasperation af -reporters:-*T. dldn’t
use the litmus test approach
Look, you can stop trying [to ask
about Souter’s -abortion .views]
be unfair to Judgé

‘nght' maans hghl
That’s why Souter'’s anonymity

~makes him a savvy political choice

for Bush. He's the Stealth Judge,
.untrackable on radar.

Bush knew if-he picked a Rrght-
wing ideologue —a sure vote to
tumble Roe vs.-Wade — the abor-
tion furor. would stall the Senate,
hurt Republicans in the 1990-92
elections, and sap Bush’s popularity.

In truth, Souter is as unpredict-
able as other rookie Supremes.
(Remember, Ike said that Justice
William Brennan, the liberal hero
-who just retired, was “one of my
greatest mistakes.”) A man who
knows Souter, Georgetown law pro-
fessor Paul Rothstein, admitted,
"“He could .be. a Trojan horse; he_
’[Bush] may not know what’s:insid

All we really know of Scuter is
‘that he's ah enigmatic grind; the
“Triumph of the Nerds. I like what
his ex-law partner, Ron Snow, ‘said:
“Dave probably sleeps in a:brown
suit. A black robe would i 1mprove hlS .
color pattern.”

- Souter seems ﬁreproof agamsl an
abortion storm. That’s clever poli-
tics. Sure, he’s no William Brennan.
But he’s no Robert Bork, either.”

.David Souter is the most- mysteri-
ous jurist since Judge Crater vari-
ished. But Bush could have done far

orse.
e Knluht-Rldder Newspapers



WHITE HOUSE DISCUSSION POINTS

SUPREME COURT NOMINATION OF JUDGE DAVID SOUTER

"Judge Souter, I believe with all my heart, will prove a
most worthy member of the court. His tenure as an Associate
Justice of the Supreme Court of the State of New Hampshire, as
Attorney General of that state, and more recently, as a federal
appeals judge, unquestionably demonstrates his ability, his
integrity, and his dedication to public service. And he has a
keen appreciation of the proper judicial role rooted in
fundamental belief in separation of powers and the democratic
principles underlying our great system of government."

--- President Bush nominating Judge Souter as an
Associate Justice of the Supreme Court on July 24,

1990
* In nominating Judge Souter to the Supreme Court, the
President selected extraordinary competence and
excellence.
* Judge Souter is a man of unquestioned distinction and

accomplishment. He is an outstanding jurist, fair,
equitable, and thoughtful.

* Judge Souter received the ABA's highest rating of "very
qualified" when he was being considered for a judgeship
on the court of appeals.

* Judge Souter is a strict constructionist, a tough trial
court judge with a great legal mind and will interpret
the Constitution not legislate from the bench.

* The President did not use any litmus test - no single
issue - in choosing Judge Souter because it is not
appropriate in the selection process of a Supreme Court
Justice.

* Judge David Souter was chosen because he is true to the
life and spirit of the Constitution, a guide that
Congress should also use during the confirmation
process.

For additional information, please contact the Office of Public
Affairs at 202-456-2483.
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"Judge Souter, I believe with all my heart, will prove a
most worthy member of the court. His tenure as an Associate
Justice of the Supreme Court of the State of New Hampshire, as
Attorney General of that state, and more recently, as a federal
appeals judge, unquestionably demonstrates his ability, his
integrity, and his dedication to public service. And he has a
keen appreciation of the proper judicial role rooted in
fundamental belief in separation of powers and the democratic
principles underlying our great system of government."

—--- President Bush nominating Judge Souter as an
Associate Justice of the Supreme Court on July 24,

1990
* In nominating Judge Souter to the Supreme Court, the
President selected extraordinary competence and
excellence.
* Judge, Souter is a man of unquestioned distinction and

accomplishment. He is an outstanding jurist, fair,
equitable, and thoughtful. :

* Judge Souter received the ABA's highest rating of "very
qualified" when he was being considered for a judgeship
on the court of appeals.

* Judge Souter is a strict constructionist, a tough trial
court judge with a great legal mind and will interpret
the Constitution not legislate from the bench.

* The President did not use any litmus test - no single
issue - in choosing Judge Souter because it is not
appropriate in the selection process of a Supreme Court
Justice.

* Judge David Souter was chosen because he is true to the
life and spirit of the Constitution, a guide that
Congress should also use during the confirmation
process. '

For additional information, please contact the Office of Public
Affairs at 202-456-2483. -
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SCHOOL, 50 YEARS OLD

JUDGES OF THE FEDERAL CIRCUIT
1988 - 1990

DAVID BRYAN SENTELLE - DISTRICT OF COLUMBIA CIRCUIT,
APPOINTED 9-11-87, FORMER U.S. DISTRICT JUDGE, 47 YEARS OLD

CLARENCE THOMAS - DISTRICT OF COLUMBIA CIRCUIT, APPOINTED
4-30-90, FORMER CHAIRMAN, U,S, EEQOC, 42 YEARS OLD

CONRAD K. CYR - FIRST CIRCUIT, APPOINTED 11-20-89, FORMER
U.S. DISTRICT JUDGE, 59 YEARS OLD

DAVID H. SOUTER - FIRST CIRCUIT, APPOINTED 4-27-90, FORMER
ASSOCIATE JUSTICE SUPREME COURT OF NEW HAMPSHIRE, 50 YEARS
OrDp pm——

JOHN M. WALKER, JR. - SECOND CIRCUIT, APPOINTED 11-21-89,
FORMER U.S. DISTRICT JUDGE, 49 YEARS OLD

RICHARD LOWELL NYGAARD - THIRD CIRCUIT, APPOINTED 10-17-88,
FORMER JUDGE, COURT COMMON PLEAS OF PA (6TH DISTRICT) - 50
YEARS OLD o

JOHN M. DUHE, JR. - FIFTH CIRCUIT, APPOINTED 10-17-88, FORMER
U.S. DISTRICT JUDGE, 57 YEARS OLD

RHESA H. BARKSDALE - FIFTH CIRCUIT, APPOINTED 3-12-90,
FORMERLY WITH MISSISSIPPI LAW FIRM, 46 YEARS OLD

STEPHEN S. TROTT - NINTH CIRCUIT, APPOINTED 3-25-88, FORMER

ASSOC. ATTORNEY GENERAL, U.S. DEPARTMENT OF JUSTICE, 50 YEARS
oD S

FERDINAND F. FERNANDEZ - NINTH CIRCUIT, APPOINTED 5-22-89,
FORMER U.S. DISTRICT JUDGE, 51 YEARS OLD

PAMEL.A ANN RYMER - NINTH CIRCUIT, APPOINTED 5-22-89, FORMER
U.S. DISTRICT JUDGE, 49 YEARS OLD

WADE BRORBY - TENTH CIRCUIT, APPOINTED 2-17-88, FORMERLY WITH
WYOMING TLAW _FIRM, 56 YEARS OLD

DAVID M. EBEL - TENTH CIRCUIT, APPOINTED 4-20-88, FORMERLY
WITH COLORADO LAW FIRM AND ADJUNCT PROFESSQR, INIV DENVER LAW.

EMMETT RIPLEY COX - ELEVENTH CIRCUIT, APPOINTED 4-25-88,
FORMER U.S. DISTRICT JUDGE, 55 YEARS OLD



Un

Uu

. VnyJ first-rate ?Jﬂ“ L‘J‘J*‘
person oF

\\ Yesterday I gelected the best ¢andidate I ceoudd=—find
for the Surpeme Cdyrt of the Untied States. Judge Souter
is a dxskirguxxkdd)|jurist, a marx@fxAof distinction and
accmmlpishment, and a fair man. There w¥sono litmus#tesdt,
no politiégr-I selected the person I bel¢dved wotild do
the best job qf interpreting our Constitution and our laws.

I rewxEaTI-gpor€enygre an heartened by the intitial

reactions of many in Congress--that they wish to evaluate
Judge Souter on the merits, as they did a few months ago
when he was unnantuklf confirmed; that they want to

aboid rancourous partiesanship or the pressures of special
interest groups who would insist on a judge who toes their
party line. I am distressed that spme special interest
groups fail to appreciat e the difference between judging
and legislating, and think it approriate to seek from

a judge a commitmemnt to a part8olar policy outcome. But
I am-ecenfident-that-in-a-ciimate-ef-eivii-discourse-and-
wakt—to—work with Congregs to mark preserve a climate of
civil discouse ar@xx28XXX non-partisan consideration
appropriate to the advise and consent proceys, and I am
confident that Congress wxkhx willl t@nder its consent

to this outstanding jutist and fine man.



- MEMORANDUM

To: 721 Group & Allies-

From: Thomas L. Jipping, J.D.

Re: Souter Nomination/"Red Flag" Decisions -
Date: July 24, 1990 ‘

Needless to say, the Souter nomination is something of a "thud" for conservatives.
Bush picked someone not on our "short list" who looks somewhat conservative but is a
relative unknown. Analyses of this nomination will flourish in the days ahead. Here is a
brief memo on the two New Hampshire Supreme Court decisions in which Justice Souter
participated that our allies have. ﬂagged Coples of the decisions are attached.

 Opinion of the Justices
129 N.H. 290 (May 5, 1987)

~ In this case, the Supreme Court of New Hampshire, at the request of the state
House of Representatives, rendered an advisory opinion on the constitutionality of House
Bill 70. That bill would prohibit homosexuals from adopting, being foster parents, or

-Tunning day care centers, creating an irrebuttable presumpt1on that they are unfit for these
activities. Four justices, including Souter, ]omed this opinion.

The majority concluded that the proposed statute, as apphed to adopt1on and foster
care, would not violate equal protection, procedural or substantive due process, privacy,
association, or other rights. The majority concluded that the proposed statute would violate
the equal protectlon as applied to operating. child care agencies and, therefore did not
evaluate that prov1510n for any other constitutional defects.

I. Federal Equal Protectlon. The court concluded that homosexuals are not a-
suspect class requiring heightened scrutiny, do not qualify for "middle tier" scrutiny, and do
not have a fundamental right to engage in sodomy. "There is, further, no such right to
adopt, to be a foster parent, or to be a child care agency operator, as these relatlonshrps
are legal creations governed by statute." The proper test is whether the leglslatlon is
rationally related to a legitimate governmental purpose.

The court generally accepted “the assertion that the provision of appropriate role
models is a legitimate governmental purpose." The court concluded: "It is our opinion that
the exclusion of homosexuals, as narrowly defined by your resolution, from foster parentage
and adoptlon can be found to be rationally related to the bill's purpose...to provide
approprlate role models for children, but we are unable to conclude that such an exclusion
vis-a-vis operators of all types of- child care agencies is so related."



According to the court, "the source of sexual orientation...is thought to be a
combination of genetic and environmental influences."- The "role model theory" that persons .
in the position of parents serve as role models after whom children pattern themselves
"most likely holds true in the parent-child or other familial context. We are not satisfied,
however, that it would hold true outside such a context....Thus, we are unable to accept the
role model theory as providing a rational basis on which to exclude homosexuals as a class
from operating all of the types of facilities defined [in state law]." ‘

11. State Equal Protection. Same analysis and conclusion.

III. Federal or State Due Process. The court concluded that there exists no liberty
or property interest in adoption or becoming a foster parent "and thus no entitlement -
thereto." No procedural due process protections are therefore required. No issue of
substantive due process is raised because the bill furthers "the government’s legitimate
objective of providing adopted and foster children with appropriate parental role models."

IV. Right to Privacy. The court, follbwing the U.S. Supreme Court’s decision in
Bowers v. Hardwick (1986), concluded that H.B.70 would not violate "any substantive right
to privacy under either the State or Federal Constitution."

V. Freedom of Association. "Likewise, there is no infringement upon any right of
freedom of association under either the Federal or State Constitution.”

The court’s decision with respect to adoption and foster care is certainly correct. It
rejected the underpinnings of the homosexual agenda, that homosexuals have specific legal
"rights” to engage in certain activities. The court’s decision that the "role model" theory
could not justify the exclusion from homosexuals from operating child care agencies is
arguably defensible on strictly legal grounds but arguably indefensible on strictly policy
grounds. This.decision, and Souter’s joining it, is essentially a correct one and should not,
by itself, raise any serious concerns. A Justice Brennan or a Justice Marshall might well
have joined the single dissenter in this case who thought every restriction on homosexuals
in thi$ bill was unconstitutional.

Smith v. Cote
513 A.2d 341 (1986) -

In this medical malpractice case, a woman brought a "wrongful birth" claim against
her physician for failing to discover the mother’s rubella and advise her of the risk of
potential birth defects if she' became pregnant. She claimed this deprived her of
information that would have led her to have an abortion. ‘

The court held that a wrongful birth cause of action may be maintained in New
Hampshire, extending its previous recognition of a "wrongful conception"” cause of action
arising from a negligently performed sterilization. The increased ability to predict and
detect fetal abnormalities and the U.S. Supreme Court’s decision in Roe v. Wade are two
factors explaining widespread judicial acceptance of wrongful birth actions.



The plalntlff also brought a "wrongful life" claim, supposedly on behalf of her-
daughter born with congenital rubella syndrome. Using standard tort principles, the court
concluded that "[i]n order to recognize Heather’s wrongful life action, we must determine

that the fetal Heather had an interest in avoiding her own birth, that it would have been
“better for Heather if she had not been born." The court refused to recognize this clalm ‘

because of "compelling policy reasons."

Justice Souter joined the majority opinion but wrote a separate opinion to address:
the issue of "whether, or how, a physician with conscientious scruples against abortion, and

the testing and counselling that may inform an abortion decision, can discharge his

professional obligation without engaging in procedures that his religious or moral principles

- condemn. To say nothing about this issue could lead to misunderstanding.” He concluded:

"It does not follow, however, and I do not understand the court to hold, that a physician can
discharge the obligation of due care in such circumstances only by personally ordering such
tests and rendering such advice. The court does not hold that some or all physicians must
make a choice between rendering services that they morally condemn and leaving their
profession in order to escape malpractice exposure.”

The court’s recognition of a wrongful birth cause of action is distressing though it is
consistent with the pattern across the country. The birth of a child should never be
considered a legal wrong warrantmg compensatlon for emotional distress and the costs of
raising that child. Justice Souter joining the majority indicates he may be a "prudential”
conservative in the sense of feeling bound by precedent. Nonetheless, he could legitimately
have dissented, distinguishing the court’s "wrongful conception" precedent. The obvious
question is whether he might feel so bound by precedent that he would resist overruling
truly bad precedents. His separate opinion is encouraging and indicates his careful

- attention to avoiding announcing rules broader than necessary to decide the particular case

before the court. That makes him a "prudential” conservative as well. A Justice Brennan,
Marshall, or Blackmun might well have said that keeping the abortion option available and
attractive means that physicians’ right of conscience must give way.
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THE WHITE HOUSE

WASHINGTON
July 23, 1990

MEMORANDUM FOR JOHN H. SUNUNU

FROM: FREDERICK D. MCCLUR%!QLV‘\

SUBJECT: Confirmation Strateqy for Supreme Court Nominee

Below is the strategy I have tentatively designed for the
purpose of securing confirmation of the President’s Supreme Court
Associate Justice nominee. Pending the selection of the nominee,
it is difficult to know what, if any, problems we may encounter
in the Senate. However, should problems arise, having an
appropriate mechanism to deal with them already in place will be
extremely useful.

I. Legislative Affairs and Press Office Briefing

Immediately following the selection, it is important for
Marlin Fitzwater, Boyd Hollingsworth and me to confer with
the nominee regarding (1) press statements, (2)
Congressional courtesy visits, and (3) hearing
preparation. Hearing preparation, i.e., background
materials, will be prepared by a designated individual
from the Department of Justice, in conjunction with
Counsel’s Office.

1X. Outside Advisory Group

I plan to ask former White House legislative affairs
officials to serve as an informal advisory group. The
purpose will be to assist in designing day-to-day
strategy, gathering Senate intelligence, and providing
direct contact with Senators as the confirmation process
goes forward. In addition, these individuals, plus
others, will be asked to participate in "Murder Board"
preparations. This group would meet at least once a week.

Members

Fred McClure

Will Ball, former Assistant to the President

Tom Korologos, former Deputy Assistant to the President
(Senate)
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Pam Turner, former Deputy Assistant to the President
(Senate)

Nancy Kennedy, former Special Assistant to the President
(Senate) and currently Assistant Secretary of
Education for Legislative Affairs

Boyd Hollingsworth

Press Office representative

Department of Justice representative

On an "as needed" basis, Boyd and I will be in contact
with well-placed Democrat lobbyists who have significant
ties with Democrat members of the Judiciary Committee.

III. Internal Working Group

The purpose of this group is to coordinate White House
activities, and, in particular, to deal with any public
relations or political problems that might arise during
the confirmation process. The group will meet for
intitial strategy sessions, then on an "as needed" basis.

Members

Fred McClure

Boyd Hollingsworth

Press Office representative

White House Legal Counsel’s representative
Dave Demarest

Bobbie Kilberg

Deb Amend

Office of Political Affairs representative
Department of Justice representative

Iv. Miscellaneous

It will be necessary for the nominee to designate at least
one "contact" person. This individual is needed for
coordination of courtesy call appointments and hearing
schedules, which appointments will be scheduled through
the Office of Legislative Affairs (Senate). A member of
the Senate Legislative Affairs team (Boyd Hollingsworth
where possible) will accompany the nominee on all Hill
visits.
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During the August recess, the "murder boards" will begin
so that when the confirmation hearings commence the
nominee will be prepared. August being a slow news month,
we can expect a number of issues being raised during the

recess.

My office will have initial discussions early this week
with the Staff Director and Minority Staff Director of the
Judiciary Committee concerning the hearing schedule. We
will make clear that our objective is to move the
confirmation process forward as quickly as possible.



MEMO
To: Pat McGuigan
Fr: Jeffery D. Troutt

Re: Smith v. Cote

Dt: July 24, 1990

You asked for my analysis of the Smith v. Cote 513 A.2d 341
(N.H. 1986) case may say about Judge Sauter's jurisprudence in the
area of the sanctity of human life. My answer is that Smith v.
‘Cote says nothing about Sauter's jurisprudence in the abortion
area, and that it would be a mistake to assume that it does.

In 1979, Linda Smith became pregnant. At some point in the
early stages of her pregnancy, she became 1l11. The physicians
treating her may have misdiagnosed her condition, believing it to
be a reaction to antibiotics. Four months later, during the second
trimester of pregnancy, they suggested, and she underwent a rubella
titre test which suggested she had been exposed to rubella.

Smith carried the child to term. Thé child was born with
nmultiple birth defects.

Smith sued in her own name, and in the name of the child,
alleging that she contracted rubella early in her pregnancy, and
that the defendants failed to test for and discover her exposure to
the disease in a timely manner. She contended that if she knew she
was exposed to the disease and informed of the high possibility of
birth defects which resulted from the disease, she would have
obtained an abortion.

Smith brought two causes of action which are relevant for our
discussion' -- wrongful birth and wrongful life. Neither of these
causes of action were recognized in New Hampshire. The
Hillsborough County Superior Court referred the questions as to
whether these causes of action are recognized, and if so, what is
the measure of damages, to the Supreme Court of New Hampshire for
interlocutory review,.

The court, in an opinion written by Justice Batchelder, held

' she brought an additional cause of action under the parental
bystander doctrine for emotional injury resulting from the impact
of seeing the child's birth defects before and after birth. The
court rejected her argument, and refused to hold the defendants
liable.



that New Hampshire law recognizes a wrongful birth tort2 but does
not recognize a wrongful life tort.

In recognizing a wrongful birth tort, the court noted that two
development, one scientific and one legal affected their rullng
First, modern science has progressed to the point that it is
possible to predict and diagnose fetal defects.

Second, the United States Supreme Court held in Roe v. Wade,

410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d 147 (1973), established a

constltutlonal right for a woman to have an abortion. The court
gave ngé opinion concerning the correctness of Roe, but rather

stated that ézgﬂbugh abortion is a contro;é}51al issue, the Suprenme
Court has consistently held that abortion is a constltutlonal

right, and that those opinions are binding.

To briefly summarize the court's reasoning from this point,

the court held that the advances in medical knowledge imposed a
duty upon physicians to inform pregnant women of the. risk imposed
by an increased possibility of birth defects. So informed, the
woman may then decide whether or not to have an abortion. The
court stated, “Y[g]iven the decision in Roe v. Wade, we recognize
that the 'due care'! standard [citation omitted], may have required
the defendants to ensure that Linda had an opportunity to make an
informed decision regarding the procreathe options available to
her." Cote, at 513 A.2d 346. (emphasis added. ) :

The court was careful to note, however, that:

¢ a wrongful birth claim is brought by parents of a severely
deformed child against a physician who negligently fails to inform

them in a timely manner that there is an increased possibility of

bl‘_th defecﬁ-e, 'I-hhr%h\r p'r-nﬂ'l 11ﬂ1ng the pf‘\t:l‘-"!hi'l 11“7 Qf thelr decldlng

not to have a child (whether through abortlon or conventional
methods of family planning).

3 A wrongful life claim is brought on behalf of a child. The
child claims that the physician negligently failed to inform the
parents of an increased possibility of birth defects, and prevented
the parents from deciding not to have the child (by abortion or
conventional family plannlng) The distinction between wrongful
birth and wrongful life is that the wrongful birth tort is based on
the damage to parents in having to raise a child they could have
chosen not to have. Wrongful life, on the other hand, is based on
the proposition that the child was damage by virtue of the fact
that it was born in a deformed condition, and infers that the Chlld
would have been better off had it not been born.

4 Note that the citation which was omitted refers to RSA
508:13 in the New Hampshire statutes, which I presume defines the
ndue care" standard. The wording of the statute was not available
to me at the time I wrote this, and could have an effect upon the
underlying analysis.



‘{n)otwithstanding the disparate views within society on
the controversial practice of abortion, we are bound by
the law that protects a woman's right to choose to-
terminate her pregnancy. our heolding today neither
encourages or discourages this practice, [citation
omitted], nor does it rest upon a judgment that, in some
absolute sense, Heather Smith should never have been
born. .

The court held that the damages to be imposed where a wrongful
birth cause of action is established is not the total cost of
caring for the child, but the additional costs of medical
treatment, education, etc., imposed upon the parent as a result of
the birth defects. ’ '

The court rejected a wrongful birth cause of action on the
grounds that it necessitated making a decision that the child's
life was not worth living. While wrongful life is a tort committed
against the parents who are burdened with caring for a child born
with birth defects, wrongful life presupposes that the child was
harmed by the fact that it was born.

The court gave three public policy reasons which militated
against providing for a wrongful life claim. : L

1. Courts should not decide whether or not any person's
life is worthwhile;

2. Recognizing such a claim would harm the interests of
handicapped persons.

3. Tort law and the judicial process are too limited to
make definitive adjudications which, "necessarily hinge[]
upon subjective and intensely personal notions as to the
intangible value of life." <Cote, at 513 N.H. 341. The
results of such tort actions would necessarily,
therefore, be disparate and unpredictable.

The court noted that there may be instances where, because the

. parents are not available to file suit, a child may not be able

recover expenses incurred where a physician. failed to warn its
parents of the increased risk of birth defects. The court said:

In the future recovery of an impaired child's necessary
medical expenses may well depend on whether the child's
parents are available to assert a claim for wrongful
birth. [citation omitted.] But this c¢ost is the price
of our paramount regard for the value of human life, and
of our adherence to fundamental principles of justice.
We will not recognize a right not to be horn, and we will
not permit a person to recover damages from one who has
done him no harm. Cote, at 513 A.2d 355.

Then-Justice Souter filed a concurring opinion, which focused



upon the duty imposed upon a physician who is opposed to abortion.
Souter wrote:

[Tlhe court holds that a sphere of medical practice
necessarily permitted under Roe v. Wade, [c¢itation
omitted], is not exempt from standards of reasonable
medical competence. Consequently we hold that the
plaintiff alleges a violation of the physician's duty
when she claims, in the circumstances of the case, that
prevailing standards of medical practice called for
testing and advice, which the defendants failed to
provide.

* ok R

The court does not hold that some or all physicians must
make a. choice between rendering  services that they
morally condemn and leaving their profession in order to
escape malpractice exposure. The defensive significance,
for example, of timely disclosure of professional limits
based upon religious or moral scruples, combined with
timely referral to other physicians who are not so
constrained, is a question open for consideration in any
case 1n which it may be raised. Cote, at 513 A.2d 341.

The Cote case seems to he a logical and defensible extension
of tort law under new circumstances, 1i.e., improved medical
technology and the Roe decision. If there is a constitutional
right to abortion, if that decision belongs to the woman alone, and
if physicians are bound by the standard of due care to inform their
patients of the risks associated with their medical condition, then
physicians have a duty to inform pregnarnt women about developments
which may impact their decision whether or not to continue a
pregnancy, including, when necessary, diagnosing and warning them
of developments in their pregnancy which may lead the woman to
decide to have an abortion. I don't see how an honest reading of
the law would support any other conclusion.

While T believe that Roe is illegitimate and indefensible, the
court in this case was not in a position to challenge Roe. The
justices' opinion of Roe was entirely irrelevant. If a lower court
‘Judge, faced with a similar case, failed to recognize the existence
of Roe, he would be rightly labeled incompetent.

It should be noted that the majority opinion neither applauds
nor condemns Roe. However, each time the court the court alluded
to the fact that it was bound by Roe, it said that it recognized
the controversy of abortion. This seems to indicate that the
majority was not entirely comfortable with the Roe decision.
Nevertheless, this is merely an inference which may be drawn from
the language of the opinion. There may be other reasons for
inserting such language, such as out of courtesy to one or more
justice, or to those who disagree with Roe, or out of the justices!
desire to reach the case's holding without forfeiting the



opportunity - to be reelected or reappointed (I do not know if
Justices in New Hampshire have life tenure), or promoted to the
Federal courts. '

Nothing in this cases, therefore, definitively éuggegts
that either the New Hampshire Supreme Court, or then-Justice
Sauter, favored or disfavored Roe v. Wade.

It should be noted, however, then-Justice Souter showed
sensitivity to the fact that there are physicians who are morally
opposed to abortion, and who, because of this decision, may feel
they have to choose between their values, and their profession. He
suggested a way out of the decision for such physicians, by
referring such a case to a colleague who has no such scruples.

Again, however, this says nothing about his opinion about Roe,
and certainly does not suggest that he would vote to affirm or

overrule Roe_ v. Wade. It does, however, show that he takes the
views of people who are opposed to abortion seriously, rather than
dismissing such people as yahoos, as some  jurists may. It

certainly exemplifies dudicial ' temperament, and an admirable
concern for people who may feel themselves in a moral conundrum
because of the decision, but that is all it demonstrates.

Cote 1is an example of a state court wrestling with the
implications of the Roe v. Wade decision. The court appeared to
make a legitimate and sincere attempt to discover the law in the
light of new scientific and legal developments, improved medical
technology, and the Roe decision, balanced against the law's
traditional reverence for the sanctity of human life. Nothing in
the language of the decision indicates that the majority or
concurring opinions were biased in any direction. While one may
disagree with the holding, or with the Roe decision which underlies
the case, there is nothing in Cote which indicates that the court
was involved in anything other than the classic common law process
of discovering the law. Anyone who reads more into this case
commits a grave error. -
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July 22, 1990 11340 a.m, jTc% John Sununul, Ed Rogers, From: Pat McGuigan

The' pages which follow are being faxed all over the country today and we will continue

to work tomorrow., The whole group will meet Tuasday a.m. From Vienuna, Weyrich offers this
input: "If he/she 1g easy to confirm, it won't be good enough for'our people. Don't think
1n terws of what's easy in the Senate, think in terms of what's right.and what will
energize our troops for November. Then, even if you lose, you win." My additional input
1s this; Even if we eventually get a 100-0 vote (as we did with Clarence. Thomas), we will
only get there after hard work. The liberals will try, as they did there, to block anyone
good, However, if we work hard and smart we might be able to make it look.easy the time
it's all over. I'm at my office for the next couple or three hours. I'll,contiaze,to work
' ) ‘ , tonight
Edith

on this from home. f

or tomorrow. Of all ﬁnﬁ“%ﬁﬁﬁaégé%ﬁ,giﬁen jou @revioﬁsly, my own cholce would|
Jones. ' ) .

PATRICK 8. McGUIGAN

Chairman, 721 Group -

Date
To:

-- ‘ From: Pat McGuigan, Tom Jipping

Re: Eventual floor vote on replacemant for Juatice
William Brennan

As a "first cut” at a target list for action, what
follows breaks down the voting percentages on roll
call votes for judicial nominations, There have been
no recent such votes, so this information is somewhat
dated, It has the grear advantage, however, of coming
from real votes and not merely intuition. We would
recommend figuring out what you can do to encourage
support for any good judicial conservative nominee
among all the Senators ranging from 90% to 20%.

Naturally, we will be working closely with you in the
days shead, The 721 Group will have itz regular
meeting Tuesday morning July 24 at 8:30 a.m. at the
regular place. Hope to see you there,

Coalitions for America
721 2nd Street, N.E. » Capitol Hill = Washington, D.C. 20002
(202) 546-3003 :
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SPECIAL
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Senate Voting Performance On Judicial Nominations

Votes included in calculation: .
1.  Edwin Meass for Attorney General . ... .. Q238 ... ... approved 63-31
2. AlexKozinskl for %th Clrcult . . . . ... .. 128 . ... approved 5443 -
3.  James Buckley for D.C.Clpcult . ... ... 1217/85 .. ..... approved 84-11
4,  Sidney Fitzwater for ND. Texas . . . . . .cloture 3/18/86 . ... . yes64-33
5. Sidney Fitzwater Yor N, Texas . ....... 3/18/86 ... .. .. approved 5242
6. Danlel Manion for Z2h Cirenit . . . ... ... 6/26/86 ....... approved 48-46
7. Danlel Manlon for 7th Clreuit . ., , . rcconsideradon 7/2386 . . . no49-49
8. Wiillam Rehnquist for Chief Justice . . . .cloture 9/17/86 .. ... yes 68-31
9. William Rehnquist for Chlef Justice . . . . . . 9/17/86 .......approved 65-33
10. . Robert Bork for Associate Justlee . . .. .. 10/23/87 . ... ... rejectad 42-58 (on
y
volo on
. Bork)
100% 6% 80% 70% 60% B0% 40% 30% 20% 10% 0% 0%
Stavens  Cohen Kasosbaum Hafiin Specter  Beren Bumpers  Nunn Exen Crarston  Dodd Shelby
Murkowski  Hairz Packwood DeConciri Holings Pl Pryor Dixon Bingaman  Blden Riegle Wirth
McCaln  Chales Bantsen  Ford Simen Burdick Inouys Lavin Graham
Wilsen Wamar Johnsten Leahy Harkin Lautenborg Fowler
Armsirong Michell  Maenbaum Breaux
Roth Sarbanes Mialsk
McClure Kennedy Reid
Symms Keny Sanlord
lwe - Bauus Conrad
Grassley Bradley Dascive
Dole Moynihan Adams
MeGannell Glenn
Durenberger Sasser
Boschwiz Gore
Cochran Byrd
mmm No votes to date: Rockatalier
Humphray Lisberman  Mack
Rudman Akala Kerrey
Domanici e Bryan
D'Amato Coats Jatfords
Helms Lon Robd
Nicklos
Hatfiold
Thurmand
Pressler
Gramm
Gam
Hatch
Gorton (not vota on Bork)
Kasten
Waliop
Simpson

Table based on statistics gathered by the American anﬁw Union

Free Congress
Family, Law & Democracy Report

Juyieen 9
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United States Senate
Judicial Nominations Voting Index

-~ Description of Votes

Voie on the nomination of Edwin Meese as Attorney General of the
United States, February 23, 1985. Nomination confirmed 63-31.

Vote on the nomination of Alex Kozinski to the Ninth Cireuit Court.
November 11, 1985. Nomination confirmed 54-43.

Voie on the nomination of James Buckley to the District of Columbia
Circuit Court. December 17, 1985. Nomination confirmed 84-11.

Cloture vote on the Sidney Fivzwater nomination 10 the Northern
District Court of Texas, March 18, 1986. Clowre agreed to 64-33.

Final vote on the nomination of Fitzwaier. March 18, 1986.
Nomination confirmed 52-42. (Live pairs included as + and -).

Vote on the nomination of Daniel Manion 1o the Sevenih Circuit
Court. June 26, 1986, Nomination confirmed 48-46. (Live pairs
included as + and -).

Reeonsideration of the Mahion confirmation vote. July 23, 1986.
Reconsideration rejecred 49-49. (Live pairs inclided as + and -).

Cloture vote on the Justice William Rehaquist nomination io Chief
.hns(;ist:-e»a3 c;f the Supreme Court. September 17, 1986. Cloture agreed
19 .

Final vote on the nomination of Rehnquist, Sepiember 17, 1986.
Nomination confirmed 65.33.

(19) Voie on the nomination of Judge Robert H, Bork 10 the Supreme

Coun. October 23, 1987. Nomination rejecred 42-58.

#7808 PB3
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ALABSANA '
pHeflin * * b = = b b= TO v Mec
Shelby 000000000 - 0 Nowtination
ALASKA - -
STEVENS * ? 2 2 4 4 v+ 4 + 100 2 Buckley
MURKOWSKI o+ T 4 & v ¥ F + 100 Nomination
ARIZONA
DeaConcins + + + + # = = & % - 70 3 Kozinski
MCCAIN 009000 0 0 0 +« 100 Nomination
ARKANSAS
Bumpera e =+ 7 % - - 4 &+ « 38 4 Fizwater
Pryor * - -t d b = = om A = 4,0 Cloture
CALIFORNIA
Cranston - 4 = = = = = = = 10 8 Fitzwawr
WILSON v+ + 4 + + + + & 100 Nomination
COLORADQ
ARMSTRONG® « + + + + + + + + + 100 & Munion
Wirth 000000000 - 0 Nomination
CONNEESTICUT
Dodd - B m e = = = o= o= = ¢ 7 Manion Re-
Liebarman +0 000000000 NR consideration
BELAWARE
ROTH + # % + + + + + o+ 100 8 Rehnquisi
Biden* - £ = - 4 m w - = 10 Cloture
FLORIDA
Graham 000000000 - 10 o Rehaqui
MACK +0 0 0 0 00 O0QCO O NR Nominaton
GEORGIA .
Nunn ¢ - = 4 = = = = 4+ & = 30 10 Bork
Fowiar 6 o0o0000CO0COCO0 - 0 Nomination
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HAWAIN .
Inouye
Akaka

1DAND ¥
MCCLURE *
SYMMS

ILLINGIS
Dixon
Simen *

INDIANA
LUGAR
COATS *

IOWA
GRASSLEY
Harkin *

KANSAS
OOLE

KASSEBAUM *

KENTUCKY
Ford

MCCONNELL *

LOUISIANA
Johnston *
Braaux

NaINE
COHEN *
Mitchell

MARYLAND
Sarbanes

Mikulski
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MASWACHUSETTS
Kennedy

Kerry * =
MiCHIQAN
Riegte
Levin® ~
WINNESOTA
DURENBERGER
BOSCHWITZ *
MississIPFPt
COCHRAN *
LOTT
MISSQURI
DANFORTH
BOND

NONTANA
Baucus *
BURNS
KEBRASKA
Exon
Karroy
NLVADA

Reid

Bryan

NEW NAUPSHIRE
HUMPHREY #
RUDMAN
NEW JERSEY
Bradigy *
Lautanberg
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NEW MEXICO

DOMENIC!* + 4 - + + + + + 100

Bingaman - - % w == =+ -- 20 _
HEW YORK = .
Moynihan - - = = === 10

D'AMATO s+ + 4+ + + + 4 + + 100

NORTH CAROLINA ' ‘

HELMS * o 4 + % 2 + + + + + 100

Sanforg 0060000O0O0CC0 -~ 0

NORTH DAKOTA '

Burdle & = WM @ w s - = a 20

Conrad 06 000O0O0O0©O0 - 0

oOWio

Glenn - . = = = o = - - 10

Metzanbaum - - m .= . = - - 0

OXLANCMA

Boran * + =7 & = - -+ + + 56

NICKLES o L « 100

OREQON

HATFIELD * 4+ o % % & » « + + 100

PACKWOOD ¢ + + 4 ¢ 4 =+ » « B0
PENNEYLYANIA

HEINZ + 7 & 8 = ¢ # 4+ ¢ + B9
SPECTER 4 % & % = = = % 4 - 60
RHODE ISLAND

Pell * 4 - + 4 « - = 4 - » 50
CHAFEE 4 6 + + » 4+ + + = 90

LOUTH CARGLINA H
THURMOND * IR IR IR B 100

L
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SOUTH DAKQTA
PRESSLER *
Daschie

TENNESSER
Sasser i
Gera *

TEXAS
Bemtsen

GRAMM *

UTAN
GARN
HATCH

VERMONT
Laahy

JEFFQRDS

VIRGINIA
WARNER *

Robb

WABHINGTON
Adama
GORTON

WESY VIRGINIA
Byrd
Rockefelier *

WISCONSIN

KASTEN
Kohi

WYOMING
WALLOP

SIMPSON *
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Coalitions for America

Paul M. Weyrich
National Chalrman
Eric Licht

President

Library Court
Social Issues

Stanpton )
Defense & Foreign Policy

Klngston

Budget & Ecanomic Policy
7 Group

Judicial & Legat Palicy

Slena Group
Catholic Coalition

The Omega Alllance
Young Activist Laaiition

7211 Second Street
Géx’&'?:'f 3’?;}'% SUPUN (': ga;iml Hill
.. Washington, D.C. 20002
L[ b . 2?67 7—- 8 202) 546-3003
July 26, 1990

To: ¥riends, Allies, Free Congress Personnel

From: Pat McGuigan
Re: Souter nomination, Your expressions of concern -

Resistance Support Alliance

Freedom Fighter Policy

Jewish/Consarvative Alliance

and the rule of law.

Things such as the Washington'Post story this morning, with its
description of Judge Souter's expression of opposition te a
judicial bypass procedure in a parental consent bill nine years
ago, will (and ghould) naturally cause concern to those of us
committed to the right to lifefn There are also indications that
——S0UtEY did not object when, a8 a member of a Hospital Board of
Directors in 1973, the hospital began to perform abortioms.

These and other bits of information about the nominee must and will
be checked out. Tom Jipping and our magnificent c¢rew of summer
interns are going through everything this guy has ever written to

determine how strict conatructionist, or judicially conservative,

- he really is. When he was nominated Monday night, many friends called
or faxed material claiming Souter was "'pro-gay rights" or “pro-abortion”,
but upon reading the actual decisions we found that (in the firat
cage) that was complately imaccurate or that (in the second case) the
actual decision was muddled. '

The appropriate stance is to be cautiously supportive because we
certainly support the kinds of nominees President Bush described in

his remarks Monday evening., The question is whether or not Souter

is that kind of nominee. Hé appéars, based on Tom's reading seo

far, to be more consistently congervative than Sandra Day Q'Connor,
‘perhisps as conservative as Anthony Kennedy but by no means an Antonin
Scalia. If that sounds nuanced, ambivalent and gomewhat muddled, so be
it, Careful coneideration of his record combined with a determination
to suppert the kind of Jurisprudence the President degseribad i our
current position.

Tom's first round of intense reading and writing on this should be
completed by some time next week. Between now and then, keep your
powdér dry while the full picture continues to emerge. I will forewarn
you that the full picture is likely to be just about as mixed ag the
way we feel now -- perhaps slightly better, probably not worse,
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NATIONAL RIGHT TO LIFE STATEMENT ON CERTAIN
ISSUES RELATING TO THE SQUTER NOMINATION

July 26, 1990

FOR FURTHER INFORMATION: Douglas Johnson, Legislative Director

(202) 626-8820, (301) 502-1170

— Suite 402, 419 7th Street, N.W.
‘ . Washington, D.C. 20004—(202) 626-8800

As we said on the day the President announced his selection, July 23,
as far as we know, Judge Souter has not expressed a judgment on Roe v. Wade.
His overall approach appears to be that of judicial restraint and adherence
to the text of the Constitution. We feel comfortable with that approach,
since Roe v. Wade has no basis in the text of the Constitution.

Judge Souter joined in one opinion recognizing a limited cause of
action for "wrongful birth" in New Hampshire.  The court held that it was
compelled by Roe v. Wade to so rule. While we believe the case should have
been decided the other way, it reveals nothing regarding Judge Souter's
views on whether Roe v. Wade is a correct interpretation of the
Constitution.

The letter written in 1981 by Judge Souter-- on behalf of the entire
committee of Superior Court Jjudges-- to a state legislator, expressing
opposition to enactment of a law permitting state judges to either authorize
or deny authorization for an abortion to be performed without parental
consent on a minor, reveals nothing regarding Judge Souter's views on Roe v.
Hade-- or for that matter, his views regarding abortion or the legality of
abortion,

Souter once sat on the boards of Concord Hospital (1972-85) and of
Dartmouth Hitchcock Medical School (1981-87). Reportedly, abortions were
performed at both institutions, but Souter's role in these pro-abortion
policies remains unclear.

It stil] appears that Judge Souter is an advocate of judicial
restraint, and we continue to believe that Roe v. Wade cannot survive
scrutiny by judicial constructionists.

##itH
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American Life Laobby, Inc.

NATIONAL HEADQUARTERS, P.O. BOX 480; GTAFFORD, VA 22584
70365417 — METRO DC (708) 880-2510 — FAX (703) 0NG-2505

{ |

" PRESS RELEASE...FRESS RELEASE.. aPBESS RELE)@SE.H?_RSSS RELEBASE. o «

FORt TMMEDIATE RELEASE . CONTACT: ROBERT EVANGELISTO
JULY 26, 1990 (703) 659-4171

3
i

PRO~LIFERS 'bEMAND 7O KNOWs IS SOUTER PRO-ABORTION?

Mrs. Judie Brown, president of American Life Lobby, today i
announced plans €0 pnwition p:o-life Senator Charles Grassley (R- i
ITowa) to ask Supreme Court naminee pavid Scuter "tough questions é
on the life lszeues.” | :

Mrz, Brown stated: "P:o-abo:tionists demand to know where
Judge gouter stands on thair godlass ‘right’ to kill prebozrn
childzren. Well, so do we, Thers are evants in Judge Soutexz’s
past that raise sexious gquestions for pro-lifers. '

»For oxamples While being a boand menber and oversear of
two hompitals that performed abortions, did he ever do anything
to stop the llauqhterT 1£ not, why? Alse, in the case Smith v.
Cotg, why did he agres %o axtend tort principles to the birth of
handicapped children, wpholding so~called 'wzongful births'?
This is very disturbing.”

oRE] | __

ALifiar @od, for Life, tor the Bamily, for the Nation

110ss Tamnesome sl At fobrmarnran  avel anlihar sald mer hat. T will Beoin to vomit thes out of my mouth’® (Rev. 3:16)
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¥ra. Brown concluded: "We will ask our 300,000 nenbers to
petition Senator Grassley and ask him to poss thesa questions to
Judge Soutex. With the lives of millions of innocent. children

hanging in the balance, pro-lifazs, must knaw. If we discover

%
during the hearings that Judge Soutexr is pro-abo:tion; We AxXpect
president Bush to immadiataly rascind his nomination and find &
pro-life replacement. As a pro-life President, slected by pro-

1ife Americans, Cuoxge Bush could do no less.”

[,
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* 4 fonay PRODUCTION LEPTRRMBAD

sheahire area begins here

cheshire ares ends here
DEAR JUDIE,

ENCLOSHED IS5 MY SBACRIFICIAL GIFT 7O SUPPORT AMERICAN LIPE
TOBBY'S CAMPAIGN TO GAIX A TRULY PRO-LIFE NOMINER TO THE
U.S. SUPREME COURT.

(RANGES, 1Ot 7,15,25,50 cmnmgégyiazs,so,1oo,soo,owusn)
\PROSPRCT: 25,35,50, 100 OTHER)

FOR YOUR CONVENIENCE, YOU CAN USE: MASTERCARD ___ OR VISA __}
NUKBEER?
EXPIRATION DATEY

BECAUSE AMERICAN LIFE LOBEY WORKS o0 PASS PRO-LIFE LEGIBLATION
YOUR GIF? IS m PAZ-DEDUCTIBLE
PLEASE RETURN ENTIRE PORM TOR
AMERICAM LIFE LOBBEY, P.O. BOX 480, STAFFORD, VA 22854

PETITION TO SENATOR CHARLES GRASSLEY

DEAR SENATOR GRASSLEY,

+ RESPECTFULLY REQUEST THAT DURING THE PORTHCOMING HEARINGS
GXTNATION OF JUDGE DAVID SQUUER YOU ASK HIM: -
¥"'"0 EXPLAIR WoY HE SIGNED ONTO M July 9,
1986), A CASE THAT ESCOURAGED ARORTIONS IN CASES OF POSSIBLE
BIRTHE DEFECTS; AND
2. 51 BIVER CHALLENGED--IN BIGHT YEARS AS PRESIDRNT OF
TiE BOARD OF CONCORD (N.H.) HOSPITAL-—THE POLICY OF ALLOWING EVEN
P SORD TRIMESTER ABORTIONS 10 BE FERFORMED BZ THE ROSPITAL?
3. WHY DID HE SIGN OK To THE SMATH OPINTION, WHICH WOULD
ENCOURAGE ABORTION, WHEN HIS POSITION AS ZN OVERSEER OF DARTNMOUTH
. MBDICAL SCHOOL~~AND 'HE DARTHOUTH HITCHOCK HOSPITAL, WHICH
PERPORMS ABORTIONS THROUGH THE END OF THE SECOND TRIMESTER--WOULD
APPEAR TO CREATE A CLEAR CONELICT OF TNTEREST?
MORE THAN 37,000,000 INNOCENT PREBORM BABIES HAVE DIED IN
TEE UNITED STATES SINCE 1973, THE CITIZENS OF AMERTICA WANT AND
DESERVE A SUPREME COURT JUSTICE TEAT I8 DEDICATED TO THE
‘ RESTORATION QF LEGAL PROTECTION POR ALL INNOCENT HUMAN LIFE.

1 THAMK YOU FOR TOUR EFFORTS TO RESTORE LAGAL
ALL INNOCENT HUMAN LIFE. PROTECTION FOR

SIGNATURE(S)
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JISTPH R, OGN, Ju. CELAWARG, CIIALSILAN

EDWARD AL KENNEDY, MASSACHUBETTS STROM TRUMEOND. SOUTH CARDLINA
HOWAKD M. METZERBAUM. CHIO QRRIN G. HATCH, LUTAH
DENNES DECONCING, ARIZZONA ALAN K. STMISON, WYOMING
PATRICK [ LEARY, VERNONT CHARLES E. GRASSLEY, {OWA
Lo b Wnited States ,%matz
RDON JL HUMPGRLY, NEW HAMPEUIRE
HEABENT KOHL, WISCOKSIN - !
DUt AN, STAPF DIRECTOR COMMITTEE ON THE JUDICIARY
SEFFREY J. PECIC GENERAL GRS
-~ - TERY L WOOTER, MINORITY CHIS COLREET. WASHINGTON, DC 20510=-6275
. . ARD STAFF DIFECTOR

- - - - . )
1
!

Joly 27, 1890 _ nud

 ~

FOR RELEASE: IMMEDIATELY CONTACT: KEN DREXLER:

- ‘ : . 202/224-8050
PAM MONTGOMERY

202/224-7731

i

s

BIDEN AND THURMOND ANNOUNCE SOUTER CONFIRMATYON HEBRJIIG_S_
- . i

Senator Joseph R. Biden, Jr. (D-Oelaware), Chalrman of the
Senate Judiciary Committee, and Senator Strom Thurmond, the!
committee’s Ranking Republican, today anmounced that the |

. Judici Committee will commence hearings Thursday, September
13, on the nomination of David H. Soutexr to be Associate -
Justice of _the United States Supreme Comrt..

'ﬂle first day of hearings will begin at 10:00-2¥ in
Room 216 of the Hart Senate Office Building.

=30~



v w PM-Souter—-Abortion istid-Writethru @7-30 a3i4 :
“PM~Souter-Abortion, 1st Ld-Writethru,@352/¢ .
*As Attorrney Gerneral, Souter Opposed State Faying for Medicaid
Abcrt ions ¢ : ) '
~Eds: CORRECTS headline to remove reference to Scouter calling
abortion "Tkillinmg’?. ¢

Ry JOHN KING=

~Assocciated Fress Writers:

WASHINGTON (AF) ~ Supreme Court mominee David Souter, as New
Hampshire®’s attorney gereral, opposed an order that the state paw
Ffor Medicaid abortions.

In itz 1976 brief, the state referred to abortion as ' ‘the
killing of wnbory children.??

The brief was filed during a federal cowrt appeal of a case
begun during the fternure of Souter’s predecessor, Warrern Rudman, arnd
Souter did mot personally argue the case. New Hampshirve’s attorvey
general is appointed by the goverror and required by law to
represent the governor's views in court. New Hampshire’s goverrnor
at the time was arch-conservative Meldrim Thompsaor. '

) Souter?s name was listed orn the brief but it was sigrned by its
author, Richard Wiesbusch, then an assigtant attorvey general.

N Although nothing in the brief sheds army light orn Souteris
persarnal views on abortion, the case likely will provide Sernate
Judiciary Committee members zager to learn those views a vehicle to
raise the issue.

llearly the Senate should ask Judpe Souter to address himself
t this documernt at his confirmation hearings,'! said Arthur J.
HKraopp, president of the liberal activist group Peaple for the
American Way, which today distributed copies of papers filed in the
1976 rcase.

New Hampshire was appealing to the ist U. 5. Circuit Court of
Appeals & lowsr court injunchtion that it pay for elective abortions
sought by Medicaid patients duriwng the resclution of a larper case
in which the state was seeking to prove it didrn't have to pay.

New Hampshire's brief acknowledpged the U.S. Supreme Cowurt’s 1973
Roe v. Wade decisior legalizing aborticon but argued that vriocthing ivy
that landmark ruling reguired the state to use tax dallars te pay
for abortions sought by Medicaid recipients for reaszons other thar
to presarve a pregrnant womnan's 1ife.

TiMany thousands of New Hampshire residents find the use of tax
revernues to finance the killing of unborv children morally
repugrant, ’? the state’s brief said.

AP-TY-@7-3@-30 1148EDT {+
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SUPREME COURT NOMINATION
DAVID H. SOUTER

TALKING POINTS

* David Souter is superbly qualified to be on the Supreme Court
- B.A. magna cum laude, Harvard 1961
- LL.B., Harvard 1966
- Rhodes Scholar, Oxford 1961-63
- New Hampshire Assistant Attorney General, 1968-71
- New Hampshire Deputy Attorney General, 1971-76
- New Hampshire Attorney General, 1976-78
- New Hampshire Superior Court, 1978-83
- New Hampshire Supreme Court, 1983-90
- U.S. Court of Appeals for the First Circuit, 1990

* David Souter has a conservative, restrained view of the role of judges and courts;
he has a consistent record of applying the law rather than his own preferences; President
Bush said David Souter would "interpret" the law rather than "legislate from the bench."
This is the kind of Justice David Souter will be.

* A conservative activist is no better than a liberal activist; the rule of law is most
important.

* David Souter is committed to respecting past decisions. A conservative judge
should be. He has shown, however, that he is willing to overrule precedents that are
"manifestly devoid of reasoned support" or have "no intellectually realistic basis."

* 63 of Justice Souter’s majority opinions were appeals of criminal convictions; he
upheld more than 93% of these criminal convictions (57).

* In the family law area, Justice Souter consistently upheld the legislature’s policies
to strengthen family relationships rather than impose any new-fangled notions or redefine
the "family” as courts all over the country are doing today.

* Justice Souter regularly applied traditional rules in the interpretation of both
statutes and constitutional provisions: the goal is to determine the 1ntended meaning of
those who drafted the document.

* David Souter has a conservative judicial philosophy: he sticks close to the law and
the facts; he does not invent new concepts or stretch established ones to the breaking point;
he applies the law rather than his own preferences; he takes an "intentionalist" approach
to interpreting legal documents. Any judge with this philosophy would likely believe that
Roe v. Wade, the decision finding a virtually unlimited "right" to abortion in the
Constitution, was incorrectly decided. David Souter has indicated that he is willing to
overrule especially bad precedents that have no reasoned support or intellectual basis.



* The Constitution describes two powers in relation to judicial selection: nomination
and appointment. The Constitution gives both powers to the President. Consistent with
the scheme of "checks and balances," the Constitution gives a role of "advice and consent"
to the Senate. : : :

* The Senate’s "advice and consent” role should be limited to qualifications and
overall judicial philosophy, not politics and future voting patterns of nominees. The all-
out political assault on Robert Bork in 1987 was a radical departure from the traditional
understanding of the Senate’s role. ' '

* If the Senate determines whether to consent to an appointment by how that
nominee will vote or how the appointment will affect the political "balance" of the Court,
it will threaten the independence of the judiciary. Judicial independence is vital to the
preservation of liberty. . ,

* The liberals said in 1987 that Judge Bork’s paper trail was a liability. In 1990, they
seem to be saying that Judge Souter’s lack of a paper trail is a liability. They cannot have
it both ways. A political "litmus test" approach will decrease the quality of those who
choose public service in the federal judiciary.

* The liberals attack attempts to remove jurisdiction from the Court over areas like
abortion as "political tampering." Yet they see no problem in imposing a political litmus
test on judicial nominees over this same issue. They cannot have it both ways.

* President Bush said he was nominating someone who would interpret the law and
not legislate from the bench. That is kind of Justice America needs on the Supreme Court
and it looks like David Souter will be that kind of Justice.



JUSTICE DAVID H. SOUTER
- New Hampshire Supreme Court
-Majority Opinion Tabulation

1983-1990
CRIMINAL CASES
. ' Convictions .

Offense Cases Affirmed Reversed/Remanded
Automobile 1 |
Drugs ‘ 10 - 10 .
Homicide 11 10 ' 1

(including attempt)
Sex Crimes - 13 11 2
Robbery/Theft/ 11 11

Burglary ‘

WI 5 5
Receiving Stolen

Property 3 2 1

- Fugitive 1 1
Assault 2 2
Arson : 2 2
Forgery 2 2
Leaving the Scene 1 1
Attempted Escape 1 1
63* 59 4

(93.7%) (6.3%)

Miscellaneous Criminal Cases (parole; indigency, etc.) 9

TOTAL CRIMINAL CASES = 72

! Bach of these decisions, State v. Colbath, 540 A.2d 1212 (N.H. 1988), and State v. Baker, 508 A.2d 1059
(N.H. 1986), is discussed in the Coalitions for America analysis, Dawd H. Souter: The Definition of Judging.

2 Twelve of these decisions are discussed in David H. Souter: The Definition of Judging.



CIVIL CASES

- Category Cases
Landlord/Tenant 1
Tort 13
Contract/Mortgage 11
Public Utilities 4
Probate 2
Insurance 12
Employment 7
Zoning 12
Domestic Relations 10 -

(divorce, parental rights)
Trade Regulation
Habeas
- Taxation
Labor Relations
Unemployment Comp.
Education
Eminent Domain
Civil Rights
Attorney Discipline
Libel
Involuntary Civil
Commitment 3
Miscellaneous 15

NN, ganE e

TOTAL CIVIL CASES = 115°

3 Ten of these cases are discussed in David H. Souter: The Definition of Judging.



To: Judicial Nomination Allies
From: Thomas L. Jipping, J.D.
Legal Affairs Analyst, Coalitions for America -
Re:  The Souter Nomination, Abortion, and the "Precedent Thlng
Date: - August 9; 1990 :

‘Virtually all the discussion of the Souter nomination has focused on what we do not
know (abortion) rather than on what we do know (lots of other things). I want to pass
along my perspective on the issue of precedent and soime other observations which make
me quite positive about: this nomination, even on the abortion issue. Please keep. this
memorandum to yourselves. Please use and disseminate our larger analysis of Judge
Souter’s record. ' ' ' '

THE PRECEDENT THING

The point at which the issue " of Judge Souter s devotlon to precedent becomes
important is when that commitment bumps into an important constitutional precedent which
was clearly wrongly decided. Will a Justice Souter stick with precedent or will he "do the
right thmg and vote to overrule a decision like Roe v. Wade? For several reasons, I believe
that, in an appropriate case brought by an effective. lltlgatlon strategy, he will likely do the
right thing. .

Let us remember the most obviously relevant fact: David Souter is replacing William
Brennan, the most radical member of the Supreme Court for the past 34 years. He was a

- sure vote for unlimited abortion, the Constitution notwithstanding. I am quite confident of

at least one thing: David Souter is no William Brennan.

Much has been made of Judge Souter’s devotion to the principle of stare decisis.
Certainly adherence to precedent is a mark of judicial restraint. - Most observers and
commentators have. failed, however, to grasp the inherent difference between a state
common-law court system and a federal statutory and constitutional court system. In the
state court system, where Judge Souter applied the common law for more than a decade,
precedent is of overwhelrmng importance. That law is judge-made. '

In the federal system, however, the law to be applied is legislative in nature; there
is no federal commonlaw. Precedent i is important and if a court interprets a statute in
ways the legislature finds 1nappropr1ate the legislature can change the statute. In the
constitutional context, precedent is least binding because interpretive mistakes cannot be
readily corrected; the court must be willing to look at its own precedents and correct its
own obvious rmstakes As Justice Louis Brandeis observed: "But in cases involving the
Federal Constitution, where correction through legislative action is practlcally 1mp0551b1e
thls Court has often overruled its earlier decisions." -

' Bumet v. Coronado Oil & Gas Co., 285 U.S. 293, 406 (1932). Two scholars, writing in 1957, cited

90 such decisions. Blaustein & Field, "’Overrulmg Opinions in the Supreme Court, 57 Michigan Law Review 151,
" 161 (1958). The pattern continued through the Burger Court years. See Stevens, "The Life Span of a Judge-



This principle is regularly affirmed by the Supreme Court, even when choosing to
re-affirm questionable or controversial precedents.? Any judge moving from a state court
to a federal court necessarily re-shapes his perspective and understanding of this doctrine.
Judge Souter will no doubt do so as well.

Justice Souter wrote in dissent that a precedent he called "manifestly devoid of
reasoned support” should - be overruled where. "persuasive authority counsels
for...repudiation.” In another case, Justice Souter, writing for a unanimous court, overruled
a precedent after stating that "we percelve no intellectually realistic basis" to distinguish the
standard in that case with the standard in a constltutlonal amendment on a similar topic.*

The Supreme Court’s decision in Roe v. Wade® is "manifestly devoid of reasoned
support" according to both pro-abortion and pro-life commentators. Professor Mark
Tushnet writes that "[m]ost academic commentators probably believe that, as a matter of
sound public policy, access to abortions should be relatively unrestricted. But none has
~ been able to provide conclusive arguments that the Supreme Court correctly found that

policy in the Constitution." A recent article organized much of the critical literature into
no less than 12 different lines of attack.” Dean John Hart Ely, openly claiming to be pro-
abortion, wrote that the decision "is bad constitutional law, or rather...is not constitutional
law and gives almost no sense of an obligation to try to be." Another pro-abortion scholar

Made Rule," 58 New York University Law Review 1 (1983).

2 In Akron v. Akron Ceriter for Reproductive Health, 416 U.S. 432 (1983), the Court expressly approved
this principle that stare decisis is least binding in constitutional cases even though it re-affirmed Roe v. Wade, 410
US. 113 (1973)

3 See Keeton . Husiler Magazine, Inc., 549 A.2d 1187, 1199-1201 (N.H. 1988) (Souter, J., dissenting).
% In re Sanbom, 545 A.2d 726, 735 (N.H. 1988).
> 410 US. 113 (1973).

Tushnet “The Supreme Court on Abortion: A Survey," in J. But]er & D Walbert (eds.), Abortion,
' Medtcme, and the Law (New York: Facts on File Publlcatlons 3rd ed. 1986), at 165.

7 See Horan, Forsythe & Grant, "Two Ships- Passing in the Night: An Interpretivist Critique of the
White-Stevens Colloquy on Roe v. Wade," 6 St. Louis University Public Law Review 229, 230 n.8 (1987).

8 Ely, "The Wages of Crying Wolf: A Comment on Roe v. Wade," 82 Yale Law Journal 920, 947 (1973).



writes that "even people who approve of the result have been dissatisfied with the Court’s
opinion." Other scholars have concluded that virtually "every aspect of the historical,
sociological, medical, and legal arguments Justice Harry Blackmun used to support the Roe
legal holdings has been subjected to intense scholarly criticism."”® Likewise, Professor
Robert Destro has concluded that "[t]he reasoning of the Court has been examined and

found to be wantmg legally, historically, scientifically, and philosophically.""

Judge Souter is a meticulous and long-time student of history. This interest and
ability will serve to support the intentionalist approach and to determine when a wrongly
decided precedent is "manifestly devoid of reasoned support." Roe v. Wade is again a good
example That decision was based on the Court’s reading of the history of abortion, not on
its reading of the Constltutlon An avalanche of scholarship has shown this effort to be
revisionist at best.'” Judge Souter will be better equipped to more fully understand the
faulty underpinnings of a decision like Roe than anyone currently on the Court. That
historical acumen also strengthens the trend toward more application of the "intentionalist"
approach to constitutional interpretation.

Another factor to bear in mind is that, although it appears David Souter is by
disposition a rather reclusive individual, Justice Souter is hardly going to gravitate toward
the ever-decreasing left wing of the Court. Rather, he will tend to join the conservative
“bloc" led by Chief Justice William Rehnquist and Justice Antonin Scalia. To the extent
that "judicial education" occurs (at least with new justices), it will cut in our favor.

Someone with a judicial philosophy focused squarely on the rule of law and based
on a.narrow view of the role of the federal judge can only oppose Roe v. Wade on the
merits. Judge Souter’s own articulated standards for overruling precedent can be met in
this case. His historical acumen cuts in our favor. Those on the present Court to whom
he will inevitably gravitate are the very ones already indicating their willingness to overrule
Roe. All of this, plus a shift in a state judge’s common law perspective on precedent add .
up to at least something other than a blind devotion to precedent for its own sake.

9 Regan, "Rewriting Roe v. Wade," 77 Michigan Law Review 1569, 1569 (1979).

% Horan & Balch, "Roe v. Wade: No Justification in History, Law, or Logic," in D. Horan, E. Grant
& P. Cunningham (eds.), Abortion and the Constitution: Reversing Roe v. Wade Through the Courts (Washington,
D.C.: Georgetown University Press, 1987), at 58.

! Destro, "Abortion and the Constitution: The Need for a Life-Protective Amendment," 63 California
Law Review 1250, 1340 (1975).

2 See, e.g. Dellapenna, "Abortion and the Law: Blackmun’s Distortion of the Historical Record,” in
D. Horan, E. Grant & P. Cunningham (eds.), Abortion and the Constitution: Reversing Roe v. Wade Through the
Courts (Washington, D.C.: Georgetown University Press, 1987), at 137-58; Dellapenna, "The History of Abortion:
Technology, Morality, and Law," 40 University-of Pittsburgh Law Review 359 (1979); Horan & Marzen, "Abortion
and Midwifery: A Footnote in Legal History," in T. Hilgers, D. Horan & D. Mall (eds.), New Perspectives on
Human Abortion (Lanham, MD: University Publications of America, 1981), at 199-204; Krason & Hollberg, "The
Law and History of Abortion: The Supreme Court Refuted," in J. Butler & D. Walbert (eds.), Abortion, Medicine,
and the Law (New York: Facts on File Publications, 3rd ed 1986), at 196-225; Witherspoon, "Reexamining Roe:
Nineteenth-Century Abortion Statutes and the Fourteenth Amendment,” 17 St. Mary’s Law Journal 29 (1985).



Let us not forget that Justice Scalia was branded a "surprise liberal” during his very
first term on the Court. I got calls from normally level-headed conservative allies asking
what Scalla was domg, how he could turn on us, etc. .

Let us also not forget that even Scalia and the others on the Court who we know are
w1111ng to overrule Roe will themselves only do so in the appropriate case. They are not
sitting up there lathering for the first opportunity to trash that decision. I believe this is
partrcularly true with Souter. His respect for precedent counsels for the right case raising
the right issue in the right way. Whether Roe is overruled depends as much (or more) on
the legislative/litigation strategy being pursued "out here" as it does on a litmus test for
David Souter. : : : :

I believe strongly that, in abortion cases which do not directly and specifically attack
Roe itself, a Justice Souter will continue the trend begun last year in Webster v. Reproductive
- Health Services™ to uphold life-protective legislation even with Roe still on the books. The
days of stinging defeats for such statutes in the Supreme Court are over. 'This, of course,
puts the burden on grassroots electoral and leglslatlve politics.

In sum, I am confident that David Souter will be a Justlce who can prov1de the flfth
vote to overrule Roe v. Wade, given the approprlate case and litigation strategy That part
of course, is up to us. _

3 109 S.Ct. 3040 (1989).
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- EXECUTIVE SUMMARY

‘When he nominated U.S. Circuit Judge David H. Souter to be an associate justice
of the U.S. Supreme Court, President George Bush said that his nominee would "interpret"
the law rather than "legislate from the bench." In doing so, President Bush was not
distinguishing between different forrns or styles of judging; he was distinguishing _]udgmg
from something else altogether.

In our constitutional system of limited republican government, the judiciary is as
much governed by the rule of law as the executive and legislative branches. An
independent judiciary, set apart from politics institutionally and in approach to its task, is
essential to safeguard liberty. The very act of judging itself is defined by application of the
law rather than the preferences of the judge, no matter where that process may lead.

Since the nomination, attention has been almost exclusively focused on a single issue
about which we know virtually nothing: abortion. Judge Souter’s record as a justice on the
New Hampshire Supreme Court, however, is a rich source of insight and information about
his judicial philosophy. That record paints a consistent picture of a conservative jurist
passionately devoted to the rule of law and properly conducting the act of judging.

A careful jurist, Judge Souter takes a narrow view of the role of the judge. He
respects precedent, strives to decide cases based on the facts without reaching unnecessary
issues and without announcing rules broader than necessary to the task before him, and
cons1stent1y applies traditional rules of jurisdiction, statutory construction, and constitutional
interpretation. A

Judge Souter is eminently qualified to serve on the U.S. Supreme Court. His Jud1c1al
philosophy is exactly as President Bush described it: interpreting, not legislating. He is a
judge, after all, not a politician. . ,

In fulfilling its constitutional role of advice and consent, the U.S. Senate in 1987
shifted radically from examining qualifications to checking out a nominee’s politics, from
- conducting a searching inquiry into ]udlClal philosophy to narrowly testing how a nominee
would vote once on the bench. This is not only a dangerous aberration from traditional
practice, it directly threatens the independence of the judiciary and literally demands that
a nominee bias himself in public on issues that may well come before him as a judge.

In 1987, the Senate seemed to say that a "paper trail" was a 11ab111ty At least the.
most liberal members of that chamber are today seeming to say that the lack of a "paper
trail" is a 11ab111ty Those liberals condemn attempts to regulate the Court’s appellate
jurisdiction in areas like abortion as "political tampering"” but today feel free to impose their
own political litmus test upon nominees to the bench in areas like abortion. This is
hypocrisy, nothing more and nothing less.

"The Senate should aggresswely conduct a properly focused investigation of this
superb nominee and consent unammously to his appomtment before the Court’s October
1990 Term begins.



- DAVID H. SOUTER: .
. THE DEFINITION OF JUDGING

On July 23, 1990, President George Bush exercised his power under Article II,
Section 2' of -the Umted States Constitution and formally nominated U.S. Circuit Judge
David H. Souter to be an associate justice- of the Supreme Court of the Umted States.

~This analy51s is intended to -assist the U.S. Senate in fulfllhng its constltutlonal
"advice and consent role in con51der1ng Judge Souter’s nomination.”

- JUDGE SOUTER’S RESUME

David Hackett Souter was born in Melrose, Massachusetts, on September 17, 1939.
He received his B.A. magna cum laude from Harvard in 1961 and continued his education
as a Rhodes Scholar at Oxford Umver51ty, England. A member of Phi Beta Kappa, he
received his law degree from Harvard in 1966 and joined the Concord, New Hampshlre law
firm of Orr & Reno . .

After just two years of legal practice, David Souter entered public service. He served
as Assistant Attorney General from 1968 to 1971, Deputy Attorney General under then-
Attorney General Warren Rudman until 1976, and- Attorney General until 1978. Moving
to the judicial branch, he served as an associate justice of the New Hampshire Superlor
Court for five years and, by appointment of then-Governor John Sununu, an associate
justice of the New Hampshire Supreme Court from 1983 to 1990. President Bush
nominated Justice Souter to be a judge on the U.S. Court of Appeals for the First Circuit
in February 1990.> The American Bar Association rated him "well qualified" for this post
and the [4] .S. Senate unanimously consented to his appomtment He began service on May
25, 1990. : ,

1 Article II, Section 2 states in part that the President "shall nominate, and by and with the advice and
"consent of the Senate, shall appoint...all other Officers of the United States, whose appointments are not herein
otherwise provided for, and which shall be established by law." . -

2 The author gratefully acknowledges the valuable research assistance of Michael L. Pendleton
(University of Baltimore School of Law); Paul R. Jensen (Duke University School of Law); David M. Baloga
(Amerlcan Umver51ty) Jeffrey L. Handwerker (Rutgers College); and Peter D. Crawford, Jr. (Wllhams College).

3 See 58 U.S.L.W. 2448 (February 6,.1990).

% See "Judicial Milestones," The Third Branch, J uIy 1990, at 4.
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-Judge Souter is a member of the New Hampshire and American Bar Associations,
a member of the board of trustees of Concord Hospital from 1973 to 1985 (president, 1978-
1984), a member of the board of overseers of Dartmouth Medical School from 1981 to
1987, and a member of the New Hampshire Historical Society (trustee, 1976-1985; vice
president, 1980-1985). His service on legal and judicial committees has included the New
Hampshire Police Standards and Training Council, the Governor’s Commission on Crime
and Delinquency, and the New Hampshire Bar:Association Committee to Recommend
Codification of Rules .of Criminal Procedure. o :

SOURCES OF INFORMATION

- Information about David Souter and his views derives from several sources.
Determining the information’s significance, however, requires attention to the particular
source. State attorneys general, for example, may file briefs and make arguments which
reflect the views of their governor-client rather than their own. Opinions by a five-member
court, especially in cases involving sensitive .or controversial issues, rarely indicate exactly
the views of individual members of the court and never reveal the negotiating, coalition-
building, agreements, or concessions that took place during the process of producing a
majority opinion. - Advisory opinions, frequently given by state courts but never by federal
courts, are entirely abstract and can: differ substantially from opinions in actual cases
following the identification of concrete issues, filing of legal briefs, trials or appellate
argument, etc. Votes, as well as lines of reasoning or analytical approaches, are always the
product of an actual case. Each case, of course, is unique..

' JUDGE SOUTER’S RECORD
WHAT WE DON'T KNOW: ABORTION

Perhaps the most contentious single issue surrounding the Souter nomination is one
on which virtually nothing concrete exists: abortion. Pro-life and pro-abortion activists
agree that this nomination will at least affect the Court’s abortion jurisprudence.

In 1973, the Court voted 7-2 in Roe v. Wade® to create a virtually unlimited right to

" abortion. The dissenters, William Rehnquist and Byron White, remain on the Court. In
- 1975, John Paul Stevens replaced William Douglas, leaving the balance essentially intact.
In 1981, Sandra Day O’Connor replaced Potter Stewart. Stewart had voted with the Roe
majority; O’Connor has made it clear.that she at least opposes Roe,” though has not -
indicated she would flatly overrule the decision. In 1986, Antonin Scalia replaced William

> 410 USS. 113 (1973).

¢ In Akron v. Akron Center fof.Reproductive Héa’lth, 462°U.S. 416 (1983), Justice O’Connor harshly

criticized the Roe trimester framework as "unworkable" and "on a collision course with itself." -
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Rehnquist when President Ronald Reagan elevated Rehnquist to Chief Justice; Scalia is
clearly a vote to overrule Roe. In 1987, Anthony Kennedy replaced Lewis Powell. Powell
supported Roe, writing the 1983 Akron v. Akron Center for Reproductive Health’ decision
reaffirming it. Kennedy is generally viewed as a vote to overrule Roe. Therefore, the pro-
Roe majority has shrunk from 7-2 in 1973, to 6-3 in 1986, to 5-4 today.

David Souter has never presided over an abortion case, never written judicial
opinions or scholarly articles on the subject, never spoken his mind about it. As such,
activists on both sides-can only look at the slim bits of his record that bear even tangentially
on the subject. They reveal nothing of substance about those views. In the interest of a
thorough and balanced evaluation of this nomination, those bits of information are listed
here. : -

* "Abortion opponenté attacked Souter for serving on the boards of two New
Hampshire medical facilities where abortions are performed.” -

* The Manchester Union Leader reported that, while state attorney general, Souter.
opposed a bill which included provisions repealing the state’s strict anti-abortion
law. He stated: "Quite apart from the fact that I don’t think unlimited abortions
ought to be allowed, if the state of New Hampshire left the situation as it is now,
I presume we would become the abortion mill of the United States." The article -
.pointed out that Souter was representing Meldrim Thomson, New Hampshire’s
strongly pro-life governor, and that his remarks did not necessarily reflect his own
views. - :

* In 1981, a pro-abortion member of the New Hampshire House of Representatives
requested an opinion from the Superior Court about a pending bill requiring
parental consent for abortions on minors but authorizing a "judicial bypass” of the
parents’ wishes. Justice Souter wrote a letter on behalf of the court to the
relevant committee chairman recommending that the legislature "not authorize the
exercise of judicial choice by justices of the Superior Court to determine whether
an abortion should be performed upon a pregnant, immature minor whose parents
do not consent to that course of action." :

. * The letter expressed no opinion about parental consent: "The judges do not
believe it is appropriate for the court to take a position on the basic
question addressed by the bill, whether parental consent should be required
before an abortion may be performed upon an unmarried minor."

7 462 US. 416 (1983).
8 Mauro and Hall, "Groups Press for Souter’s Abortion View," USA Today, July 27, 1990, at 8A.

? "Souter: In 1977 Interview, He Said He Opposed Unlimited Abortions,” Manchester Union Leader,
August 4, 1990, at 1. ' - : :
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* The letter addressed only the Judrcral bypass provision, allowing a judge
" to authorize an abortion: for an 1mmature minor wh1ch would be in her
"best interests." :

* The letter ob]ected to the judicial bypass provision because it required
~ making "fundamental moral decisions about the interests of other people
" without any standards to guide the individual judge." The individual judge’s
"predilections” rather than articulated "rules and statéd norms" would result
in Judges engagmg in 1nappropr1ate "acts of unfettered personal choice."

* The letter objected to the Jud1c1a1 bypass provision because of the
"necessarily moral character" of the decision Judges would have to make

" and the "resulting disparity of responses.” -In sum, "a principled and
consistent application of ‘the q"uoted provision would be irnpossible."

* One journalist concluded "While the 1981 letter may have been useful to
abortlon-rlghts supporters [in defeating the proposed legislation], it also
reflected a view of the role of judges that is in line with the philosophy
espoused by Bush and his predecessor, Ronald Reagan."® The bottom line

~ is that this letter said nothing about Roe v.- Wade, nothrng about parental ‘
consent and nothing about abortlon .

* A state regulatlon proh1b1ted the use of Med1ca1d funds to pay for electlve
abortions. A U.S. district court permanently enjoined this regulation and the state
appealed. The brief on the merits, dated March 10, 1976, was filed with the U.S.
Court of Appeals for the First Circuit under Attorney General Souter’s name by
the brief’s author, Assistant Attorney General Richard Wiebusch. The following
statement appears on page 41 of the brief: "Plaintiffs cannot in good faith dispute’
that thousands of New Hampshrre citizens possess a very strongly held-and deep-
seated moral belief that abortion is the killing of unborn children." Wiebusch also
wrote and filed, under Souter’s name, a separate memorandum supporting the
state’s motion for suspension of the injunction pending appeal. The following
statement appears on page 6: "Many thousands of New Hampshire residents find
the use of tax revenues to finance the klllmg of unborn children morally _
repugnant." Wiebusch has told reporters that Souter had "nothing to do with this
brief. This wasn’t his language. He didn’t preapprove it....I'didn’t even talk with
h1m about the case unt11 after we lost it

% Broder and Marcus, "Souter Letter Opposed Role in Parental Consent Bill," Washmgton Post, July
26 1990 at A13. : S

Weyrrch "Souter ’Smokmg Gun on Abortion Demed ! Washmgton Times, July 31, 1990, at A6.
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* In Smith v. Cote,” Justice Souter joined an opinion in which the New Hampshire
Supreme Court™ recognized for the first time a cause of action for "wrongful
birth." The court stated that the U.S. Supreme Court’s decision in Roe v. Wade
"is controlling™® and felt the issue before it was "whether, given the existence of
the right of choice recognized in Roe, our common law should allow the
development of a duty to exercise care in providing information that bears on that
choice."® - Justice Souter concurred specially to address a significant issue not
specifically raised by the questions of law transferred by the superior court. He
raised the hypothetical of the pro-life physician and wrote that "I do not understand
the court to hold...that some or all physicians must make a choice between
rendering services that they morally condemn and leaving their profession in order
t0 escape malpractice exposure. "7 Clearly, whatever one’s evaluation of the court’s
legal analysis concerning the relevance of Roe, the court assumed that decision’s
relevance wrthout any comment as to its va11d1ty

That’s all there is on the issue. The bottom line is that we do not have any clear
and specific evidence of Judge Souter’s personal or judicial position on abortion or the
validity of the Supreme Court’s decision in Roe v. Wade. As with so many other issues and
so many other nominees, we must use intuition and judgment based on what we do.know
about this nominee and his judicial philosophy.

2 513 A2d 341 (N.H. 1986). This case mvolved questions of law transferred to the state supreme court
from the superior court.

3 Chief Justice King did not participate in this decision.-

“ In such a case, a woman sues-her doctor for failing to inform her of facts that might prompt her to
choose abortion, thus rendering the birth a legal "wrong" for which she claims compensation.

> Smith, 513 A.2d at 346.
S Id. at 344.

7 1d. at 355,



~ JUDGE SOUTER’S RECORD
'WHAT WE DO KNOW: THE "GRAB BAG"

Wh11e v1rtua11y nothmg is known about Judge Souter s specific personal or judicial
views on abortion, a significant body of Jud1c1a1 decisions exists covering a wide range of
issues. Focusing, as the media and most activists have, exclusively on the unknowrrlgnores
the known and the conmstent picture it paints of the "conservative mindset" of this "careful
_]uI'lSt "e : -

"Durmg his seven years on the New Hampshlre ‘Supreme Court, David Hackett
Souter wrote more than 200 opinions. reflecting the grab bag of issues that are the staple
of state supreme courts--focused more often on mundane and technical legal issues than
questions of sweeping constitutional magnitude."® The Washington Post compared Judge
Souter’s record on the New Hampshire Supreme Court with retired Justice William
Brennan’s record on the New Jersey Supreme Court. 2 Justice Souter authored 217 opinions
including 187 majorities, 13 concurrences, and 17 dissents. Justice Brennan authored 232
opinions including 210 majorities, four concurrences, and 18 dissents.

Three of Justice Souter’s 187 majority opinions were appealed to the U.S. Supreme
Court. The Court refused to review-any of them.?> Of his 187 majority opinions, 179
(95.7%) were for a unanimous court and eight (4.3%) were for a divided court. "Divided"
~means any decision attracting a separate, even a concurring, opinion by another Justice.
Justice Batchelder, known as the most liberal member of the bench at that time, wrote a
separate opinion in seven of these elght cases.

As state attomey general, David Souter filed petltlons for rev1ew by the U.S.
Supreme Court in three cases. The Court refused to review any of them.”

8 Marcus, "Souter: Conservative Mindéet, Careful Jurist," Washingtbh Post, July 25, 1990, at A6.

° Broder and Dewar, "Bush Opens Drive for Court Nominee," Washington Post, July 25, 1990, at A6.

20 "Predicting a Justice’s Futhre," Washington Post, August 1, 1990, at A18.

' Town of Nottingham v. Bonser, 552 A2d 58 (NH 1988), cert. denied, 109 S.Ct. 3163 (1989); Appeal

of Bosselait, 547 A.2d 682 (N.H. 1988), cert. denied, 109 S.Ct. 797 (1988); State v. Valenzuela, 536 A.2d 1252 (N.H.
1987), cert. denied, 485 U.S. 1008 (1988). :

2 Rumney v. New Hampshzre 397 Us. 1051 (1970), Heine v. New Hampshlre 396 U.S. 1012 (1970)
Bentley v. New Hampshire, 394 U. S 1051 (1969) : .



~ While on the New Hampshire Superibr Court trial bench, Justice Souter took an
opportumty in 1981 to describe his views on criminal sentencing. In the context of
sentencing a man convicted of neghgent hormc1de in the deaths of three teenagers while
driving drunk, Justlce Souter sa1d in part ' :

I want to speak explicitly on somethzng which I think about and which the
counsel for the defendant quite nghtly sald I should think about, and that is the
- purposes of sentencing.

To start off with, one of them is the perception in the world around us that the
defendant has been justly dealt with in relation to what he did. There should be
a proportion observed in sentencing, and trivial. cases should not be dealt with
with severity. And flagrant cases should not be dealt with leniently.

Secondly, one considers the effect usually referred to as the reformative effect
likely on the defendant from the sentence...I don’t believe that very many
sentences on many--very many--criminals are likely to have much reformative
effect after the first offense....[I]fthe defendant does not receive a heavy sentence,
one may. reasonably guarantee that it’s not going to have any reformatzve effect.

[The t]hird conszderatzon is deterrence....And [the] fourth conszderatzon is public
protection. I don’t know whether this defendant s alcoholism is ever going to be

. controlled. But I think the circumstances justify trymg to protect the public from
the effects of that alcoholism for about as long as it is possible.”

- Judge Souter’s "record" is comprised almost entirely of his actions while in public
service in New Hampshire. The:most substantive portion of this record is found in the
body of -opinions he authored while an associate justice on the New Hampshire Supreme
Court. This section will explore oplmons by Justlce Souter drawn from the followmg
categorles :

. A, Evidence"
B. Labor Law
C. Family Law
~ D. First Amendment - Libel
E. First Amendment - Freedom of Association
F. Fourth Amendment - Search and Seizure
G. Fifth Amendment - Miranda Rights
H. Fifth Amendment - Self Incrimination
I. Sixth Amendment - Speedy Trial
'J. Criminal Procedure - Due Process -
K. Criminal Procedure - Deposing a Child Vlctlm/Wltness
L. Mlscellaneous

3 The text of thls statement is excerpted in "Souter s Stern Judgment on Sentencing," Legal Times,
August 6, 1990, at 10-11.



In each of these substantive areas, Justice Souter evidenced a consistent commitment

" to apply the law, stick close to the facts, and avoid imposing his own preferences or notions
of good social policy. He did not stretch settled rules to achieve specific outcomes. He did
not redefine settled terms to "br1ng them up-to date." He regularly deferred to legislative -
enactments within the constraints imposed by common law and constitutional mandates.
His record is described by President Bush’s repeated phrase Justice Souter interpreted the
law, he did not legislate from the bench.

ThlS ana1y51s is necessarlly selectlve in ‘terms of both its categorles and cases. It
includes areas raising issues of wide interest and.likely relevance to issues Justice Souter
might confront on the U.S. Supreme Court. It avoids, for example, the substantial number .
of zoning and insurance cases the state high court regularly addressed. It does address
various constitutional issues. - Conclusions reached here as to Judge Souter’s judicial
philosophy would not be appreciably altered by a searchmg exarnmatxon of other
substantlve areas of case law ‘ :

A. Evidence. Two cases demonstrate how' Justice Souter -carefully applied New
- Hampshire’s "rape shield law."™ In doing so, he demonstrated his commitment to
maintaining the due process rights of criminal defendants rather than imposing his personal
feelings about some abstract sense of "justice." The Supreme Court of New Hampshire had
held that a rape defendant must have the opportumty to demonstrate that the evidence’s
probatlve value outweighs 1ts pre]udlclal effect.”

In State v. Colbath,”® Justice Souter, writing for a unanimous court, reversed a
conviction for aggravated felonious sexual assault and remanded. for a new trial. The trial
judge had instructed the jury that evidence of the complainant’s sexually provocative
behavior in a bar with men other than the defendant within hours -of the incident was
irrelevant. Justice Souter wrote that in this case, "the jury could have taken evidence of the
complainant’s openly sexually provocative behavior toward a group of men as evidence of
her probable attitude toward an individual w1th1n the group."”

2% This statute bars the admission of evidence of "[p]rior consensual sexual activity between the victim
and ‘any person other than the [defendant].” New Hampshire Revised Statutes Annotated 632-A:6.

25 State v. Howard, 121 N.H. 53 (1981).
¢ 540 A2d 1212 (NH. 1988)

Id at 1217



In State v. Baker,® Justice Souter, writing for a unanimous court, reversed a
conviction for felonious sexual assault because the trial court had denied a hearing to assess
the "probative vs. prejudicial” question in order to save time. Justice Souter wrote: "What
is more important, in any event, is that a.. hearlng is a due process requlrement which must
be given a higher priority than efficiency in the use of jurors’ and witnesses’ time."*

In State v. Knowles,* Justice Souter, writing for a unanimous court, affirmed a
conviction for driving under the influénce, second offense. The defendant’s mother had
told an investigating officer at the scene where a car had snapped a utility pole that despite
her efforts to dissuade the defendant from driving, he "drove off and hit the pole." At trial,
she disavowed any knowledge of the incident and the defense moved to exclude as hearsay
her statement to the officer. The trial judge admitted the statement under the "catch-all"
exception to the rule against hearsay. Justice Souter, affirming this ruling, wrote that "we
cannot say the trial judge was clearly wrong in thinking the police had done as much as
they reasonably should have on the evening of the event."

B. Labor Law. In Panto v. Moore Business Forms, Inc.,*? Justice Souter, writing for
a unanimous court, answered two questions certified to the justices by the U.S. District -
Court for the District of New Hampshire. The plaintiff worked for 12 years as an at-will
employee.*® In preparation for lay-offs, the employer unilaterally promulgated to its
employees a ‘written policy statement announcing the employer’s intention to continue
salary and benefits for a limited period after the lay-off. Applying traditional contract
concepts,** Justice Souter held that promulgation of this statement "may be treated as an
offer subject to an employee’s acceptance, to be expressed by the continued performance

8 508 A.2d 1059 (N.H. 1986).
29 Id. at 1062.

0 562 A.2d 185 (1989).
*! 1d. at 186.

2 547 A.2d 260 (N.H. 1988).
33
Id. at 262.

This means that "either party was free to end the relationship with or without cause at any time."

4 o . : ' :
Justice Souter cited New Hampshire precedents dating back to the 1860s.
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of his duties, upon which an enforceable unilateral contract term will be formed.™®
Therefore, the necessary elements of proof are unilateral offer, acceptance, and
consideration.*®  Justice  Souter viewed this as more like a case involving deferred
compensation than a "handbook case" in which at-will employees seek to enforce terms in
a handbook existing from the tlme they were hired. : :

In Appeal of White Mountdgin Education Association,” Justice Souter, writing for a
unanimous court, affirmed a decision by the Public Employee Labor Relations Board
dismissing an action on behalf of a dlscharged school. custodian. That complaint alleged
the custodian was fired in retaliation for his union membership. The board initially found
for the employee, ordering reinstatement withott back pay. On rehearing, the board
dismissed the complaint altogether. Justice Souter noted that a party whio has not applied
for a reheanng before the agency may not take an appeal to the state supreme court. This
means that "[wlhen a decision on any issue is reversed on rehearing, the newly losing party
must apply for a further rehearing and satisfy [statutory requlrements] before appeahng to
. this court.®® The court nevertheless chose not to dismiss the appeal because "it appears
that each party erroneously assumed that the association’s earlier motion for rehearing
satisfied the [statutory requirements] as a condition 'foi' this appeal.” On the merits, the.
court held that the burden is on the union.to prove "some minimal degree of retaliatory
_motivation," . The court refused to "place a burden on an employer to justify his action
upon a mere c1a1m of retahatlon or upon the complamant s 1ntroduct10n of any evidence
of retahatlon me

C Famlly Law. In the area of family law, Justlce Souter con51stently mamtamed his
- commitment to the rule of law while achieving results that furthered New Hampshire’s
interest in upholding parental rights and strengthening family unity. He did not second-
guess the legislature. He did not substitute any personal preferences about the meamng
or definition of "family" or any "erlightened" notions about "domestic arrangements" in the
1980s. Rather, he faithfully applied the law '

35 Panto, 547 A.2d at 264.
35 Id. at 269. “

7 486 A2d 283 (N.H. 1984). |
38vId. at 286 |
¥ .14
“0 14, at 288.

“ 14
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In In re Noah W, * Justice Souter, wr1t1ng for a unanimous court, held that a finding
of abuse by a district court is a prerequisite to a probate court’s termination of parental
- rights. He utilized "the standard of statutory construction by reference to the plain meaning
of the language employed."® His conclusion stemmed in part from his observation that the
legislature’s objectives included "the preservation of family unity" and corresponding
protection of parental rlghts as well as "the reunification of families that have been split
- by dispositional orders in abuse cases."*

In In re Adam E.* Justlce Souter wr1tmg for a unanimous court, held that whlle a
district court judge in New Hampshire can terminate parental rights, "the order must
include a statement of conditions on which the parent may regain custody and a plan of
services to help the parent and the child."® Even though the court acknowledged that, in
that case, there appeared very little chance that the family could be reunited because of the

~mother’s mental illness, it nonetheless preserved procedural safeguards agalnst the
unconditional termination of parental rights.- : :

In In re Jason C Justlce Souter writing for a unanimous court, affirmed a.lower
court ruling that two unmarrled adults may not Jomtly petition to adopt a child. Stnvmg
for a construction "consistent with legislative intent," Justice Souter concluded that "it was
the legislature’s intent to confine adoption to apphcants who will probably provide a unified
and stable household for the child."* :

In Matter of Matthew G.,)” J ustice Souter, writing for a unanimous court, affirmed the
denial of a mother’s petition to terminate the parental rights of her former husband
because of abandonment. In addition to maintaining jurisdictional rules of timeliness, * the
court held that a finding of abandonment does not itself requlre considering the "best

2 549 A.2d 1210 (N.H. 1988).
“ 1d. at 1211.
“ 14, at 1212,
> 480 A.2d 160 (N.H. 1984).
“ 1d. at 161.
7 533 )_x.zd 32 (1987).
“8 1d. at 33. |
9 469 A2d 1365 (N.H. 1983).
O The plaintiff claimed error in the introduction of hearsay evxdence The record d1d not disclose any

objectxon at trial. Therefore, citing a-case from 1862, Justice Souter held that the "attempt to raise thc issue
is untimely." Id. at 1366.

1



interest of the chlld " Noting that "a determlnatlon of abandonment is essentially factual,"
the court decided that "the conclusion of what is in the child’s best interest is not an
evidentiary fact" and "has no 1og1cal tendency .to prove that the ‘parent in questlon
abandoned the ch11d nst o ,

. D First Amendment - Libel. In the area of libel, Justice Souter’s -analysis- and .

application of the law has been clear and thorough in every case. He has not exhibited a
knee-jerk approach that anyone can print what he chooses without being held accountable.
He has made the necessary distinctions between different forms of printed material and has
not hesitated to correct a trial Judge S too-hasty dec151on to deny a plamtlff the opportumty
for his day in court.

-In Duchesnaye v. Munro Enterprises, Inc.,” Justlce Souter wr1t1ng for a unanimous
court, affirmed a superior court judgment in ‘favor of the plaintiff with respect to an
editorial.®®* The paper printed an editorial which, if read in conjunction with a factually
correct news story, "could be understood to describe the plaintiff as needing psychiatric help
for instability, and it could be read to imply that the plaintiff had made obscene telephone
calls."* Justice Souter applied the rule that "a statement in the form of an opinion may be
read to imply defamatory facts, and it is actionable if it is- actually understood that way nss

" In Nash v. Keene Publishing Corp ¥ Justice Souter writing for a unanimous court,
- reversed the trial court’s summary judgment for the defendant newspaper and remanded
for trial. The newspaper printed a letter imputing behavior, "as well as personal limitations
and proclivities, that would be highly undesirable in-a police -officer" written by an
individual whom the plaintiff officer had arrested and restrained.” Although it was the
newspaper’s stated pohcy not to print "allegatlons we are unable to verify independently,”

N ra

52 480 A.2d 123 (N.H. 1984).
>3 The court found in favor of the newspaper ‘with respect to a news story.
>4 Ditchesnaye 469 A.2d at 124,

> Id. at 125. The US. Supreme Court recently. ruled the same way. See Milkovich v. Lorain Journal
Co 58 US.L.W. 4846 (June- 21 1990) .

® 498 A.2d 348 (N.H. 1985).
7 Id. at 350,
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it failed to substantiate statements in the letter and later published an apology. Justice
Souter concluded that it was error for the trial court to find that the letter must necessarily
be read as "a non-actionable expression of opinion."® He also found that the officer’s
status as a "public official” for purposes of a libel action® must be left to the jury.”

In Keeton v. Hustler Magazme, Inc ' a woman sued Hustler for publishing defamatory
material. By the time she brought suit, only New Hampshire’s 6-year statute of limitations
remained intact. . Even though the plalntlff was a resident of New York, the defendants
were residents of Ohio, and 99% of the libelous material was circulated outside of New
Hampshire, she brought suit there and won a $2 million judgment. - On appeal, the chief
judge of the U.S. Court of Appeals for the First Circuit certified two questions to the New
Hampshire Supreme Court. The court unanimously agreed to adopt the "single publication”
rule for cases of multistate dissemination of defamatory material. The ma]orlty also applied
New Hampshire’s statute of limitations to the entire action for damages arising in all 50
states. While accepting the basic rule that procedural issues are to be decided by the law
of the forum state, Justice- Souter in dissent wrote that there is "nothing inherently
persuasive in characterizing a statute [of hrmtatlons] as merely procedural....Nor is there
_ anything persuasive in the reasoning-of our-prior cases that have so held."* Exarmmng

precedents dating back to 1940, Justice Souter concluded that the court’s 1978 decision in
Gordon v. Gordon,® which held that a limitation statute is procedural, was an aberration
that failed to appropriately address the issue and ignored prior case law. As a result,
Justice ‘Souter wrote that "the Gordon rule is manifestly devoid of reasoned support
and...persuasive authorlty counsel[s] for the repudlatlon of Gordon."**

%8 Id. at 352.

¥ A public official cannot recover for libel "without clear and convincing proof that the defendant had
acted with actual malice [either with knowledge of the falsity or with reckless disregard for the truth] in
pubhshmg a false and defamatory statement concerning the plamtxff’s official conduct." Id. :

) Id. at 353,
61 549 A2d 1187 (N.H. 1988).
@ a8,

3 118 N.H. 356 (1978).

6% Keeton, 549 A.2d at 1199, -
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E. First Amendment - Freedom of Association. In In re Chapman,” the court held
that active opposition by the Board of Governors of the State Bar Association® to- tort
reform legislation was not within the mandate.of the Association’s constitution.”” "Positions
taken by the Association and its Board should be tailored carefully and limited to issues
clearly within the Association’s constitutional mandate." The court viewed this mandate
" narrowly to include "those matters which are related directly to the efficient administration

of the judicial system; the composition and operation of the courts; and the education,
ethics, competence, integrity and regulatlon as a body, of the legal profession."* Justice
Souter joined Justice Brock’s opinion, but concurred specially. . He wrote that when "the
“compulsory organization uses dues or fees to.finance political or ideological activities that
are not reasonably related to the responsibilities that justify the compulsion .to ]om it
1nfr1nges on the first amendment rights of members who dissent from the organization’s
positions."® This suggests that Justice Souter’s view of what must justify using compulsory
dues and fees for activities unrelated to the central mission of a compulsory organization
~ may have been more relaxed than. the majority. :

F. Fourth Amendment - Search and Selzure. Justlce Souter’s opinions in this area
demonstrate that he has avoided the imaginative bias of many liberal judges that readily .
deems necessary and approprlate investigative efforts by law enforcement officials to be
unconstitutional "searches.” - Such judges often "appear to presume that a search. is
automatically "unreasonable." As in other areas, Justice Souter rigorously and even-
handedly applied the law but resisted invitations to impose extra-legal standards or "gut
feehngs of "fairness," thereby thwarting legitimate law enforcement act1v1t1es A

In State v. Valenzuela " Justice Souter, writing for a 3-1 majority,” holdlng that use
of a "pen register” to record numbers dialed from the defendant’s telephone was not a
"search” for constitutional purposes, affirmed a conviction of the controlled substances law.
He confined the analysis according to "the posture in which the parties have presented it,"

5 500 A2d 753 (N.H. 1986).

% The New Hampshire bar 1s a "unified" or "lntegrated‘.' bar. Membership is compulsory in order to
practice law in the state. : : :

» ¢ The U.S. Supreme Court recently reached a srmllar conclusion w1th regard to the mtegrated 3
California bar See Keller v. State of Caltfomta 58 US.L:W. 4661 (June 4, 1990) :

Chapman 509 A2d at 759 (emphasrs added)
® Id. at 761-62 (emphasis added). -
7 536 A2d 1252 (N.H. 1987), cert. denied, 435 U.S. 10(-)8'(1988). -
™ Justice Thayer did not participate in this case. Justice Batchelder dissented because: he would find

that the use of a "pen register" to obtain numbers dialed from the defendant’s telephone was a constitutional
"search” and, therefore, must be based on a finding of probable cause. Id. at 1268. E :
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utilizing principles from the U.S. Supreme Court’s Fourth Amendment jurisprudence.”” He
carefully distinguished between the routine voluntary communication of electronic data like
the number dialed from the protected contents of a telephone conversation. Justice Souter
held that "there is no violation of constitutional privacy when the telephone operator acts
~as a government informer by communicating what a defendant has addressed to the
operator, and we therefore find no violation when the ’hearer’ is not an operator but a
machine receiving functionally equivalent information communicated by a defendant and
directed to the company.” His analysis also reflected a thorough knowledge of criminal
procedure, for example, the difference between "stale probable cause" and "stale
information."* Justice Souter found that the judge issuing the search warrant in the case
was neutral desplte having given advice to the police. Nevertheless, he added "a further
word about it, with an eye to the future. Legal advice to police officers ought to come
from city or county attorneys, or from the attorney general’s office, not from judges."” This
again reflects Justice Souter’s dual devotion to applying the law and to maintaining the
proper role for judges in our legal and political system.

_ 'In State v. Koppel,76 the court held that roadblocks used to detect and apprehend
drunk drivers were an "unreasonable search and seizure" and reversed the trial court’s
denial of the defendants’ motion to suppress evidence obtained when they were arrested.

The majority went beyond the traditional "balancing test" between the value of a roadblock
to the public and its burden on individual drivers to announce a new test weighted in favor
of the latter and requiring that the value of the roadblock must "significantly" advance the
public interest. Justice Souter. dissented, placing his emphasis on whether a particular
search was "unreasonable" rather than on the knee-jerk assumption that any search is
unreasonable by definition. He wrote: "Even assuming that such a weighted balancing test
is appropriate, I could not join in the conclusion that the majority reach, for I believe that
the evidence indicates that the value of the roadblocks in this case did significantly
outweigh the minimal disadvantage to the drivers whose cars were stopped.””- He
concluded: "Contrasting this significant public benefit with the minimal private intrusion,
I conclude that the roadblocks in question did not result in unreasonable seizures."”® He

2 In doing so, Justice Souter again demonstrated his careful attention to the proper and limited role

of the appellate judge. He did not purport to announce a new rule that the state constitution’s protection against -
unreasonable searches and seizures must necessarily be understood according to the U.S. Supreme Court’s
Fourth Amendment holdings. Nor did he cast any doubt on existing state high court precedents. Id. at 1257.

™ Id. at 1262.

™ 1d. at 1264,

s 1;1. at 1266. |

76 499 A.2d 977 (NH. 1985).
7 Id. at 984,

78 Id. at 985.
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addressed the majorlty S "shppery slope argument that roadblocks.to find drunk drivers
today will mean stopping pedestrlans to find shophfters tomorrow: by stating that
"[m]easures that would be reasonable in policing activities of great risk would not be
reasonable as intrusions into the characterlstlcally safe and innocent pursuits of social life."”

_ G. Fifth Amendment - Miranda Rights. In these cases, fJustlce_ Souter cons1stent1y
demonstrated a commitment to apply -applicable standards, but also to resist either.
substituting his judgment for that of the trial court as found in the record or extending
rules of law beyond their conceptual limits. In short, he gave criminal defendants a fair
appeal but ruled against them 1f the law required it.

" In- State 12 Coppola Justlce Souter, wrltlng “for a unanimous court, afflrmed a
-~ conviction for burglary and aggravated felonious sexual assault. The defendant had, prior
to his arrest, responded to police: questions with a boast about being' street-wise and
refusing to -confess to anything. "He claimed that this boastful statement amounted to an
-invocation of his right against self-incrimination under the Sth and 14th Amendments to the
U.S. Constitution and that, therefore, it could not be used against him at‘trial. -Justice
Souter refused to expand [the Suprenie Court’s decision in} Jenkins [v. Anderson®'] beyond
recognition by equating any occasion to remain silent in response to police questioning with
an inducement [to remain silent]."** The most significant flaw in the defendant’s argument
was "the factual unreality of equating his taunt to the police with an invocation of his
 constitutional right to remain silent....While post-Miranda invocations of a right to sﬂence
are msolubly ambiguous.. pre-Mzranda refusals to confess are not."®

A In State v. Elbert b Jusnce Souter, WI'ltlIlg for. a unanimous court,” affirmed a
“conviction for attempted first-degree murder and use of a firearm in the attempt to commit
a felony. The defendant had fled to New York after comm1tt1ng the acts in question.
Police officers from New Hampshire retrieved him and, while in Connecticut, réad him his
‘Miranda rights. He waived those rights and made statements to the officers which were
admitted into evidence at trial. The court held that the evidence supported the trial court’s

-1

536 A2d 1236 (N.H. 1987) |
447 US. 231 (1980)
CoppoIa, 536 A.2d at 1239.
83 o
% 480 A.2d‘85‘4<(‘N.I.-I. i984).
> Justice Douglas did not oarticipate in this case.’”



finding of each necessary element - the defendant initiated discussion of the charges prior -
to any waiver of Mzranda rights, he understood and waived those rights, and he made a
-statement voluntarily.* :

In State v. Lewis,” Justice Souter, writing for a unanimous court,”® affirmed a
conviction for robbery and second-degree murder after finding that the defendant
voluntarily waived his Miranda rights and. that admission of his confession did not violate
his right to due process. Police officers had spoken twice to the defendant before the
arrest, in each case giving him the appropriate Miranda warnings. They did so again before
questioning him after the arrest. "The defendant 51gned a waiver of the applicable rights
and made a confession that was. later introduced into evidence at trial."® Justice Souter
applied the "beyond a reasonable doubt" standard under state law, even though the U.S.
Supreme Court recently held "that the State need prove waiver only by a preponderance
of the evidence."® Finding that "the issue is a close one,""' the court meticulously reviewed
each statement involved in-the giving and waiving of Miranda rights. Noting that the
~ defendant was 28 years old, had a high school education, and was found free of drugs or
alcohol, the court concluded that the evidence pointed to "a correct understanding of
waiver."” The court dismissed other arguments-against finding waiver by stating that "the
defendant is seeking to extend Miranda. beyond its conceptual justification, on the ba51s of
an argument divorced from reality." v

In State v. Derby,g“ Justice Souter, writing for a unanimous court, affirmed a
conviction for felonious sexual assault.. A police officer read defendant his Miranda rights
and defendant initialed each statement to indicate his understanding, and then signed a
waiver and an agreement to answer questions. His subsequent incriminating statements
were introduced at trial. Justice Souter readily applied rules limiting the court’s subject

8 Elbert, 480 A.2d at 859.

87 533 A2d 358 (N.H. 1987).

8 Justice Batchelder did not participate.in this case.

89 Lewis, 533 A2d at 360, -

% 14 at 361. See Colorado v. Connelly, 107 S.CL. 515 (1986).
?! Lewis, 533 A2d at 361,

%2 Jd. at 363.

% 14, at 364.

% 561 A.2d 504 (N.H. 1989).
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matter jurisdiction, finding that certain issues were not properly raised.”® Even though the
defendant suffered from several ailments and was receiving half a dozen medications, the
court acknowledged that this evidence had been before the trial court and upheld its finding
that the defendant had voluntarlly waived hlS Miranda rlghts

H. Fifth Amendment - Self Incrlmmatlon In a rare split decision, Justice Souter
demonstrated his willingness to depart from his colleagues when he felt the law required
it. In State v. Cormier,”® the court, by a 3-2 vote, affirmed a conviction for operating a
motor vehicle while under the influence of intoxicating liquor. The defendant claimed that
evidence she refused to submit to a chemical blood alcohol test” violated her right against
self-incrimination under the state constitution.*® * Justice Souter first held the constitutional
protection applied only to "evidence by a defendant that is of testimonial character“"'g and
does not apply to "physical evidence such as a sample of defendant’s blood...or to.
demonstrations provided by the performance of field sobriety tests.""” The refusal in the
present case was "an act of choice to suppress physical evidence" and, therefore, non-
testimonial.”®' Justice Souter also held that, whether testimonial or not, the evidence in
question had not been "compelled."* :

In another split decision, the court in State v. Denney’® reversed a conviction of
driving while intoxicated, holding that admission of evidence that the defendant had
declined to take a blood alcohol test violated his right to due process where the arresting
officer gave the standard Mzranda warnings -but did not spec1f1cally notlfy h1m that his

5 The defendant rehed not only on the Fifth and Fourteenth Amendments to the U.S. Constitution,

which imposes a "preponderance” standard to prove waiver, but also on the parallel provision of the state
constitution, which imposes a "beyond a reasonable doubt" standard Justice Souter rejected the state’s argument
that the court overrule its precedent establishing the stricter standard as unproperly raised. Id. at 505.

% 499 A.24 986 (N.H. 1985).

7 New Hampshire statutory law permlts introduction of such ewdence New Hampshire Revised -

Statutes Annotated 265:84.
98

, Article 15, part I, states that no one shall "be compelled to accuse or furnish evidence against
himself." o - ' :

% Cormier, 499 A2d at 987.

100 74 at 988. Chief Justice-King, joined by Justice Douglas, dissented and would have held that the

constitutional right against self-incrimination did apply because the state provision is broader than the federal
provision and applies to evidence, as in the present case, that is "testimonial” in nature.

101 I d
192 Justices Batchelder and Brock concurred specially to write that their vote to affirm the conviction
was based on "the analysis that the defendant is not *compelled’ to make a testimonial assertion.” Id. at 991.

103 536 A2d 1242 (N.H. 1987).
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refusal could be used against him in court. Justice Souter dissented and concluded that the
-Miranda warnings alone were enough to satisfy the due process requirement since one of
those warnings is that anything an individual says can and will be used against him in court.
Justice Souter went further, criticizing the majority’s "more fundamental error...in holding
that due process requires such a warning at all.""** '

-I. Sixth Amendment - Speedy Trial. In State v. Tucker,'® Justice Souter, writing for
a unanimous court, affirmed the conviction of a fugitive from prosecution in spite of a ten-
month delay between arrest and trial. With "no suggestion of deliberate delay"'*® and "the
want of any indication of actual prejudice to the conduct of the defense,"”’ the delay alone
did not v101ate the Constitution. =

.l. Criminal. Procedure - Due Process. Consistent with his decisions in other areas
of criminal law and procedure, Justice Souter applied the law consistently and
.dispassionately. He resisted creative attempts to challenge convictions through "back door"
arguments and would not tolerate the legal fictions that lawyers so often raise in hopes of
gettmg appellate judges to disregard lower court decisions and overturn convictions on
specious grounds. Rather, Justice Souter insisted on rigorous application of jurisdictional
requirements and "called a spade a spade" when identifying and evaluating issues before the
court. . - '
In State v. Godzng,108 the court affirmed a conviction of driving while intoxicated,
second offense. The defendant had initially been tried and convicted on DWI-first offense
in district court.'” ‘He exercised his right to a fresh trial in superior court; a mistrial was
declared after the jury failed to reach a verdict on the DWI-second offense charge He was
retried and convicted on the DWI-second offense charge. The majority rejected the
defendant’s due process claim, based on alleged prosecutorial vindictiveness, that the state-
is constitutionally prohibited from increasing the charge in superior court after the
defendant has been tried and convicted of a lesser charge in district court. Justice Souter
dissented from this portion of the majority opinion, writing that the defendant had not
"adequately raised any due process issue distinct from a claim of double jeopardy.""

0% 1d. at 1246.

195 561 A.2d 1075 (N.H. 1989).

95 1d. at 1077.

197 14 at 1078.

198 513 A.2d 325 (N.H. 1986).

1% The prosecutor d1d not have the neccssary proof of the prior offense in his possession and could not

try the defendant on the DWI-second offense charge.

Goding, 513 A.2d at 331.
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K. Criminal Procedure - Deposing a_Child Victim/Witness. In State v. Heath,

Justice Souter, writing for a unanimous court, answered four questions transferred by the
superior court following the defendant’s indictment for aggravated felonious sexual assault
on a seven-year-old boy. Between the incident and the indictment, the legislature passed
into law a measure restricting a defendant’s right to depose young victims and to provide
~ for use of videotaped depositions. As in other cases, Justice Souter began by determining
the "common usage" of the statute’s critical terms.”* The court held that the statute did not
impose an absolute bar to discovery depositions of witnesses in criminal cases who are
under 16 years of age. Rather, a companion provision allows the trial court to order
videotaped depositions in lieu of trial testimony." "Legislative history indicates...that the
mandate to follow the manner’ of trial was not intended to preclude discovery questions."*
A court can disallow deposition discovery of a young victim or witness without violating

constitutional standards of due process or equal protection.” . S

L. Miscellaneous. Many decisions, of course, do not fit neatly into specific categories
or can be assigned to more than one. Several of these are significant and continue the
pattern established in the foregoing opinions of Justice Souter as a careful and conservative
jurist who follows the law and the facts while resisting the temptation to dictate results
based-on his own prefererices or irrationally expand accepted doctrines and principles.

- In In re "K,"® Justice Souter, writing for a unanimous court,'”” reversed a superior
court order requiring a hospital to produce a nurse’s report and minutes of a committee
meeting. ' The hospital claimed the documents were privileged under a New Hampshire
statute. Justice Souter began his -analysis by stating: "The principal issue being the
applicability of the statutory privilege to the documents in question, our first concern is with

-the words of the statute.""" The court, noting that "the statute’s drafting is imprecise,"

M1 523 A2d 82 (NH. 1986).

"2 14, at 85,

113 Id.

% 14, at 86.

' _”5 Id. at 87.

116 561 A.2d 1063 (N.H. 1989).

"7 Justice Johnson did not participate in this case. Justice Batchelder wrote a short special concurrence.

118 In re "K," 561 A:2d at 1065.
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further conducted a "search for the legislature’s probable intent.”"® It concluded that the
statutory reference to "a hospital committee organized to evaluate...." must be understood -
"by reference to [a committee’s] functional respon51b111ty "2 "Those committees...would
include one on 1nfect10n control."* : - ) -

In Optmon of the Justtces 22 the court, at the request of the state House of
Representatives, rendered an advisory -opinion on the constitutionality of a proposed bill
that would proh1b1t homosexuals from adoptmg, becoming foster parents, or operating child
care agencies." Justice Souter joined the opinion.™ 2 The court examined the proposal under
~ several different theories. S : ‘

* Under the equal protection clause of the federal or state constitution, the court
concluded that homosexuals are not a "suspect class." There exists no
"fundamental right to engage in homosexual sodomy....There is; further, no such
right to adopt, to be a foster parent, or to be a child care operator...[T]he proper

“test to apply...is whether the legislation is ’rationally related to a legitimate
governmental purpose.™'** The bill’s fully legitimate purpose was providing
appropriate parental role models for children. The court concluded that -
prohibiting adoption or foster care by homosexuals was rationally related to this

purpose; prohibiting operation of a child care agency was not because this activity -

did not "approximat[e] a.familial or parent-child arrangement.""*®

* Under the due process clause of the federal or _stéte constitution, there exists no
liberty or property interest in adoption or becoming a foster parent "and thus no
entitlement thereto." No procedural due process protections are therefore

"9 14, at 1066."

120 Id .

12 14, at 1067.

122 530 A.2d 21 (N.H. 1987).

2 Such opinions never indicate individual authorship. Justice Batchelder separately stated that any
restriction in the bill on the activities of homosexuals was unconstitutional. This is likely the result that Justice
William Brennan, whose seat on the U.S. Supreme Court Judge Souter was nominated to fill, would have
reached.

24 Opinion of the Justices, 530 A.2d at 24,

125 Id at 25. Because of this.conclusion, the court did not further address the constltutxonahty of the
prohibition against homosexuals operating child care agencies. :
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requ1red No issue of substantive due process is raised because the bill furthers
"the government’s legitimate objective of prov1d1ng adopted and foster chlldren
w1th approprlate parental role models.""*® - :

* The court rejected any argument based on the so-called "right to. privacy" or
freedom of assoc1at10n under either the state or federal constltutlon

In State v. Grondin,'” Justlce Souter, writing for a unanimous court,’ reversed a
superior court order dlSIIllSSlIlg an indictment for violating a motor vehicle. hab1tua1 offender
order.” The defendant had been convicted three times for driving after suspension of his
license. After a hearing, at which the defendant was représented by counsel, the superior
~ court entered an order prohibiting him from driving until his license was restored. He later:
moved the superior court to vacate the order, claiming the gurlty pleas underlying his prior
convictions were made without benefit of counsel. The superior. court granted the motion.
Justice Souter applied a prior supreme court decision holding that a.defendant charged with
violating a habitual offender order may not attack that finding absent proof he had been
unrepresented by counsel at that hearing. Justice Souter was. careful to make the
assumptions necessary to decide that- partlcular case and avoid appearing "unduly ready to
reach constitutional issues that rmght not requ1re dec151on mze o :

In In re Scmbom,130 Justice Souter writing for a. 4 1 majority,. reversed a probate
court order dismissing a petition for involuntary ¢ivil commitment. - A man charged with -
* second-degree murder was found incompetent to stand trial. The state filed a petition for
involuntary civil commitment "on the ground of mental illness posing a.danger to others. e
The probate judge concluded that the state had failed to prove dangerousness beyond a
reasonable doubt and dismissed the petition. The court overruled its previous decision in
Proctor 'v. Butler,’” which had established the reasonable doubt standard for - civil
- commitment, and held that "the clear and convmcmg standard must hereafter be employed

in civil commitment cases."** The citizens of New Hampshlre had approved a constltutlonal
amendment in 1984 establishing the clear and conv1nc1ng standard- for

126 14 at 26.
127
187 563 A2d 435 (N.H. 1989)..

128 Justice Johnson dld not partrcrpate in this case.

129 ? Grondin, 563 A 2d at 436

130 '
130 545 A2d 726 (NH. 1988_)., :
131 Id at 728.
132 197 NCHL927 (1977).

133 Sanbomn, 545 A2d at 733.
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commitment in cases of criminal insanity. -‘The court unanimously concluded that "
perceive no intellectually realistic basis for holding that due process can require a burden :
of proof [for civil commitment cases] that is different from the State’s burden when it seeks
commitment after a verdict of not guilty by reason of insanity to a criminal charge.""*

Judge Souter’s views oncivil rights are unknown. His record on the state bench
yields no evidence. While Attorney General of New Hampshire, Souter urged the U.S.
Supreme Court to review a decision by the U.S. Court of Appeals for the First Circuit
upholding ‘a federal agency’s requirement that the state submit a racial breakdown' of its
employees. New Hampshire, per Attorney General Souter, argued that this race-conscious
view violated the Constitution’s mandate of color-blindness. A newspaper report stated
that, as attorney general, Souter referred in a speech to "affirmative action" programs as

"affirmative discrimination."'*®

- JUDGE SOUTER’S JUDICIAL PHILOSOPHY

This w1de-rang1ng look at Justlce ‘Souter’s dec151ons from the New Harnpshlre
Supreme Court 1ntent10na11y av01ds an ana1y51s according to political "outcome" or
simplistic references to "winners" and "losers." A judicial decision which stretches concepts
-to the breaking point, plays fast and loose with the facts, and neglects traditional notions
of _]unsdlctlon can be no more acceptable to conservatives because it affirms a criminal
-conviction than it can be to liberals because it finds a due process violation or reverses a
conviction. The integrity and independence of the judiciary, the validity of the act of
judging itself, depends on a foundational commitment to the rule of law. That commitment
must be above raw politics, it must resist forcing a pre-determined result "peg" through a
differently shaped process "hole." Especially in the context of constitutional law, where a
decision by unelected judges can trump the decision of elected pohtlcal branches, the
commitment to the rule of law is paramount.

When Pre51dent Bush nommated Judge Souter, he stated that this nominee would
"interpret the Constitution" and not "legislate from the bench." This is another way of
describing a commitment to the rule of law. The evidence supports the President’s
assessment. In various ways, Judge David Souter is a careful jurist who puts the rule of law
and the integrity of the process of judging above everythmg else.

Judge Souter 1s, a careful jurist who resists rules broader than necessary to
accomplish the task before him. He gives proper deference to the public policies
established by the people’s political representatives and only voids them when absolutely
necessary. He does not force the law to say what is really his own preference or opinion.

3% 14 at 735,

> See Marcus, "Souter, as State Official, Opposed U.S. Rac1a1 Breakdown Rules,” Washington Post,
August 1, 1990, at A4, :
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This sometimes leads to results that conservatives like; in other cases, it produces a tally
that liberals favor. Overall, however, Judge Souter rigorously - though not 1nvent1vely -
applies the law, wherever that process may take him. ’ :

Judge Souter is tough on criminals, some say He is also tough on lawyers, insisting

“that they do theif job in preparing and presenting appeals. He will not do their work for

them. He will not accept "legal fictions," which are really bald requests for political results

" masquerading as legal arguments. He puts arguments under the spotlight and lawyers to

_the1r proof He applies jurisdictional requirements consistently and even-handedly ~And,
again, he is content. wherever that process may take him.

Con51stent w1th his focus on the rule of law and his narrow view of the proper role
of judges, Judge Souter accepts and consistently apphes the traditional ‘standards of
interpretation. In statutory construction, his standard glves "reference to the plain meaning
of the language employed."”™*® In such cases, he writes, "our first concern is with the words
of the statute.™ If those are.ambiguous, the central focus is on a "search for the
legislature’s probable intent.""® In constitutional cases, he regularly apphes the "clear rule

‘that ’the language of the Constitution is to be understood in the sense in whlch it was used
~ ‘at the time of its adoption.”™*

Another mark of judicial restraint is the refusal to reach unnecessary constitutional -
issues. That is, if a case can be decided on statutory rather than constitutional grounds, a
- court should take that narrower course. Justice Souter has indeed followed this tenet as
well. In State v. Grondin," for example, he was careful to make the-assumptions necessary
to -avoid appearing "unduly ready to reach -constitutional -issues that might not require
decision."™’ ' o ' SR

Judge Souter descnbed his own ]ud1c1al phllosophy in the Senate Jud101ary
Committee . questlonnalre he submltted at the tlme of hlS nomination to the U.S. Court of
- Appeals. He wrote: -

The oblzgatzon of any ]udge is to deczde the case before the court, and the nature.
. Of the issues presented will largely determine the appropnate scope ‘of the
principle on which its decision should rest.. Where that principle is not provided

136 In re Noah W., 549 A.2d 1210, 1211 (N.H. 1988).

137 In re "K," 561 A2d 1063, 1065 (N.H. 1989).

138 Id. at 1066.

® In re.Estate of Dtonne 518 A2d 178 (N H. 1986) (Souter J dlssentmg) quoting 0pmton of the
Justzces 44 N.H. 633 (1863)

140 563 A.2d 435 (NH. 1989).

141 1 at 436.
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and controlled by black letter authonty or existing precedent, the decision must
honor the distinction between personal and judicially cogmzable values. The
foundation of ]udlcqu responsibility in statutory interpretation is respect for the

enacted text and for the legislative purpose that may explain a text that ‘is
unclear. The expansively phrased provisions of the Constitution must be read in
“light of its divisions of power among the branches of government and the
constituents of the federal system

. APPROPRIATE LINES OF QUESTIONING -

The Constitution identifies two powers involved in the selectlon of federal Judges
The Constitution grants both of these - nomination and appointment - to the President.
Consistent with. the overall scheme of "checks and balances” which serves to limit
concentration of government power, the Senate has a role of "advice and consent" which
accompanies the President’s appointment power. ‘ -

The battle over the 1987 nomination of Judge Robert H. Bork marked a radical
aberration in the traditional understanding of the Senate’s advice and consent role. That
traditional understanding was that the Senate should focus on a nominee’s judicial
philosophy and overall qualifications The Bork battle introduced the notion that the
Senate could also mvestlgate and evaluate a nominee’s positions on political issues, his
specific views on existing Supreme Court preccdents and doctrlnes and how that nominee
~ would vote in future cases.

"Judicial philosophy" refers to a nominee’s approach to the Constitution, to
constitutional interpretation, to the role of the courts in the American political and legal
system, and to the proper function and definition of judges and judging. A huge array of
questions bearing on various aspects of a nominee’s judicial phllosophy is available to the
members of the Senate Jud1c1ary Committee.

A classic exarnple of the dlfference between Judxaal phllosophy and politics comes
from Raoul Berger, retired Charles Warren Senior Fellow in American Legal History at
Harvard Law School. Professor Berger, a polmcal liberal through-and-through, is the most |
distinguished defender and expositor of the "intentionalist" school of constitutional
interpretation. He follows this process, this approach to judging, consistently to whatever
outcome it produces, whether he personally likes it or not. He .writes: "I'm for

ab(1)4r2t10n .but along with almost all academics, I don’t think the Constitution guarantees
lt " .

Quoted in P. McGuxgan & D. Weynch Ninth Justice: 771e thht for Bork (Washmgton D.C.: Free
Congress Research & Education Foundation, 1990), at 33.
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By going beyond quahflcatlons and phllosophy to politics and outcomes, the Senate
went beyond an "advice and consent" role in the judicial selection process to-an active role
in the judicial decisionmaking process. The Senate went beyond serving as a check on the’
President’s appointment power and claimed for itself an independent power in substantively
shaplng the federal Jud1c1ary :

A Departrrtent of Justice study conchides: |

What distinguished the Bork, and. to -a lesser extent the Kennedy

' conﬁrmatzon proceedings, therefore, was the equating of criticism of the judicial
reasoning of a case with criticism’ of its substantive results, the confusion of
political opinion with judicial philosophy, the use. of statistical track records as
evidence of judicial phzlosophy, and the attempts to obtain preconfirmation
_commitments on certain issues from the nominees. The assumption underlying
much of this approach was that ]udzczal phllosophy and polztzcal Pphilosophy are
essentially identical, and that a nominee’s political views will direct or even .
determine his judicial decisions. Indeed, the proceedings suggested not only that . -
the judicial decisionmaking process is political, but that it ought to be

To the extent such thmkzng has become prevalent in the Senate, the
courts, academia, and in society generally, it threatens to compromise the
. independence of the Judicial Branch, and thus to undermine the legitimacy of
its authority. Because an mdependent .apolitical judiciary is a vital part of our
constitutional system, this in turn has implications for the structure and workings

of our entire-democratic system of government 1

Interest groups whether hberal or conservatlve are wrong to call for any kind of
political litmus test. President Bush was entirely-correct in not imposing one in making this
nomination; the Senate must not impose one when fulfilling its role of advice and consent.
Nothing less than the independence and 1ntegr1ty of the judiciary is at stake. Supreme

. Court Justice John Paul Stevens addressed a session of the recent annual meeting of the
~American Bar Association and echoed this theme. "Justice Stevens cautioned. that for a
President or senators to pin down a nominee in advance [on specific issues or future votes)-
discouraged open-mindedness on the part of the Judge gave an appearance of 1mpropr1ety,‘
and threatened an independent judiciary.” nies :

143 By and With the Advice and Consent of the Senate: The Bork and Kennedy Conﬁnnation Hearings and

the Implications forJudzctal Independence (Washmgton, D.C.US. Department of Justice, Office of Legal Pohcy,
1989), at 4. :

144 Margohck "Souter Hearmgs Wor’ t Be Useful for Predictions, One Tustice Says " New York Times,
August 8, 1990, at Al4. . .
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‘Those who condemn efforts to regulate the appellate jurisdiction of the Supfeme
Court as "political tampering" but who call for application of a political "balance" approach
to filling vacancies on the Court are. disingenuous at best and lack any integrity at worst..

The Senate must exercise its role of advice and consent in a way that respects the
unique nature and place of the judiciary in our constitutional framework. Questions that
require a nominee to bias himself publicly on issues that may well come before him later
as a judge essentially demand that he violate in advance his oath to support and defend the
Constitution. Litigants deserve as neutral detached, and non-political a judiciary as we can
preserve for them

CONCLUSION

President Bush has nominated a conservative jurist with a clear and consistent record
of judging rather than legislating. He faithfully applies the law rather than his own
preferences. That is, he is a judge, not a politician. An independent, restrained judiciary
that remains a co-equal branch of the federal government requires nothing less. The
Senate must not turn this superb nomination into its own version of "Court packing" and
thereby threaten the integrity of the institution itself. :
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The Hon. Roma XE. Spauldlng

Chairman of the House Commlttes on Baaith and Halfare
302 Legislative Office Buil&:ng - . ..

Rezx 'SB 184

‘Deaxr Madam.Chairmahs

_I am writing as a member of the committee to sp&ak for the -
Superior Cour: on proposed legislation that would affecdt the Court,
The full Court met on May 7 and airected me to write to you to
express the- Court's pésition on 53 124, which you have.schedunled
for hearing on May 1l3. ; _ g ' . '

The judges do not believe it is’ appropriate for thé Court to
take a position on +he basie guestion addressed by the bill, whether
parental consent should be reguired before an abortion may be
performed upon an unmarried minor. The Couri's concexrni is directed,
rather, to that provisiorn of the kill that weuld regquire & Justice
ef the Superior Court to authorize the performance of an abortien
upon such a minor when there isg no parental consent, if the 3uatice L
determines "that the performance of an abortion would be in ...
{the] best 1nterests cf a2 minor who is "not mature*
The menbers af'the Court £ind two funaamental problems 1nherent

in this provision. $irst, it weuld express a decision by society, .
speaking through the Legislature; to leave it o individual just:.c:!:.s
©f this Court to make fundamental moral decisions about the interests
©f other people without any standards to guide the individual Judge.
Judges are professionzlly qualified to apply rules and stated norms,
but the provision in gquestion would enact nc rule to be applied and
would express no norm. In the place of a rule or a norm there R
would be left only the individual jndge’s principles and predilectiens.
As carefully considered as these might be, they would still be those
¢f only one individual, not those of society. Much eriticism of

the role of the judiciary in this ceountry has characterized judicial
activity in. the application of eonstitutional standards as no more
than the imposition of Individual judges' views in the gquise of




k -

T | a2~ e
- . - o x " Photo Copy Preservation -

-

. applying constitutional terms of great generglity. The provision
. that T have guoted from the present bill would force the Superier =
Court to engage in just such acts &f unfettered persconal choice. ' -

The Court's second concern is with the necessarily moral -
chavacter of such choice and the resulting disparity ¢f responses
to requests that judicial discretion be exercised. As you would .-
exbect, there are some judges who believe aboykion under kthe B
eircumstances contemplated by the bill is merally wxeng, who geuld -

‘not in conssience issue an order feguiring an abortion te be :
performed. Thefe are others who believe that what may De thought
to be in the "best interests” of the pregnant miner is itself Just -

" as negessarily-a moxal as a social questien, upen which a judge
.may hot moraily speak for andther humasn -being, whatever may be
that judge's own personal opinicn about the morality ef abortion.
Judges in each such category would be obligated to indicate that

: they could not exercise their power in favor of anthorizing abortions
to be performed on immature pregnant miners. The inevitable wesult
would be regquired shopping £or judges who would entertaln such cases.

In other words, & principled and consistent applicaticn of the guoted

provision would ke impossible. ' o

,For. these reasons I have been dirscted to redquest on behalf of
the Court that any bill you may pass on this subject not authorize
"the exercise of judicizl cheice by justices of the Superior Court .
- to determine whether an abortien should be performed upon 2 pregnant,
"immature minor whose parents de not gonsent to that course of actien. .

-

N . S Yours respestfullyss - - . .. 00T
o ks
. - - : David K. Scukey, Justice ST
- . s ' Wew Hampshire Superier Court = .°'.. %

cc:  The Speheors . : T P S
- The Hon. Nemman E. Chompagne- S c S

* . The Hon. lawrier Lamontagne . - ‘
v The Hon, Robert B, Momjer o
: Membars of the House Commitier on Health and Welfare

-
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DEAR NICK:

‘I STRONGLY RECOMMEND THAT PRESIDENT BUSH GIVE THE HIGHEST

POSSIBLE CONSIDERATION TO THE MAINSTREAM CONSERVATIVE, DAVIOD H,. ;-
SOUTER, JUSTICE FOR CIRCUIT COURT OF APPEALS, FOR HIS SUPREME

COURT NOMINEE, 4 vfr
1 HAVE. KNOWN JUSTICE SOUTER SINCE MY DAYS AT HARVARD LAW SCHOOL AND
CANNOT RECOMMEND HIS INTEGRITY, ABILITY, EXPERIENCE AND

INTELLIGENCE HIGHLY ENOUGH, HE WOULD BE A GREAT ADDITION 1O THE

COURT AND TO THE COUNTRY, ‘ - .

BEST WISHES,

"FINN M, W, CASPERSEN

CHAIRMAN OF THE BOARD
BENEFICIAL CORPORATION
100 BENEFICIAL CENTER

PEAPACK, NJ -~ 07977
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THE WHITE HOUSE

WASHINGTON

SEPTEMBER 18, 1990
MEMNORANDUM FOR GOVERNOR SUNUN \gx

THROUGH : DAVID DEMAREST&X

FROM: DEB AMEND DA

RE: EDITORIAL RESPONSE

Sir, Governor Kean wrote the attached OP/ED on Judge Souter
which appeared in today's Philadelphia Ingquirer.




 The Philadelyh

Tuesday, September 18, 1990

1 Anguirer

A man who knows tells
how to choose judges

By THOMAS H. KEAN

he Senate Judiciary Commit-
I tee’s pointed questioning of
Supreme Court nominee Da-
vid H. Souter in an effort to ascer-
tain his views on abortion took me
back a few years.
_.In 1984, President Ronald Reagan
sought my counsel in filling a fed-
eral district court vacancy in New
Jersey. On my recommendation he
nominated Joseph Rodriguez, a for-
mer New Jersey Bar Association
president then serving as the state’s
public advocate.

Although I'm a lifelong Republi-

can and Rodriguez was a Democrat,
I believed not only that he was the
best person for the job, but that the
main qualification for federal
judges is a strong belief in the U.S.
Constitution.
" Not everyone agreed. A storm
crupted when a group of conserva-
tive senators — Republican sena-
tors — sent an eight-page list of
questions to Rodriguez, seeking his
views on subjects such as abortion,
school prayer and gun control.

I condemned the tactic — and was

- quickly joined not only by the Pres-

ident, but also by the same Senate
Democrats who are now posing just
such questions to Judge Souter.

Back then, Democrats were angri-
ly opposed to any “litmus test” for
court nominees. Sen. Joseph Biden
denounced the ideological ques-
tionnaire as "outrageous” and Sen.
Howard Metzenbaum called it “of-
fensive,” "indefensible,” and said it
went “far beyond the bounds of
propriety” in asking Rodriguez,
among other questions, whether he
agreed with Supreme Court aeci-
sions on abortion.

Metzenbaum concluded: “I do not
think it is appropriate to require
[Rodriguez] to meet some ideologi-
cal test on school prayer, busing or
abortion. This takes the Senate con-
firmation process down a road we

should not go.” The scnator added
that the Rodriguez nomination
would long be remembered for
ensuring that political litmus tests
for judicial nominees were ended.
The questions were eventually
withdrawn, and no similar ques-
tionnaire was ever proposed.

But some people seem to be
headed in that direction during
these current hearings. The only
thing that has changed is the people
asking the questions. But it’s just as
wrong now as it was back then.

Neither the Senate nor the Presi-
dent is entitled to extract a commit-
ment from a nominee on how he or
she would rule in cases that might
come before the court — and any
attempt to obtain one threatens to
compromise the independence of
the American judiciary.

As Justice John Paul Stevens re-
cently noted, the public “really
wouldn’t want a judge who would
say in advance how he or she would
vote on a particular issue, because
there would be an appearance of
impropriety ... you would suspect
that the position was being taken
for the purpose of obtaining the
office.” He concluded, “That is not
part of an independent judiciary.”

Sen. Edward Kennedy said as
much in 1981, when he insisted that
Sandra Day O'Connor should not
have to pass the litmus test of any
single group. “‘Single-issue politics
has no place in the solemn responsi-
bility of the Senate to advise and
consent to appointments to the Su-
preme Court or any other federal
court,” he said.

Abraham Lincoln was even more
succinct. Before one nomination,
he wrote: “We cannot ask a man
what he will do; and if we should,
and he should answer us, we should
despise him for it.”

As governor, | was responsible for
appointing more than 250 judges in
New Jersey, including two to the
state Supreme Court where retiring
Justice William Brennan first
served. But although I support a
woman's right to choose on the
question of abortion, I never
quizzed a single candidate about
this divisive ideological question.

President Bush and I may dis-
agree on the question of abortion.
But we agree that the issue has no
place as a single-issue litmus test in
judicial selection.

I don’t know where Judge Souter
stands on abortion. But I am a firm
supporter of his candidacy because
of my continuing belief that the
search for quality judges begins
with a search for excellence. And
there is no question of Judge
Souter’s excellence, both in academ-
ics and in experience. He has
earned superb credentials from
some of the world's toughest
schools — Phi Beta Kappa at Har-
vard, a Rhodes Scholarship at Ox-
ford and a Harvard law degree.

Equally impressive is the experi-
ence he would bring to America’s
high court. Judge Souter has a dis-
tinguished record of 12 years on the
bench — more experience than any
of the current justices had at the
time of their elevation.

With a decade in law enforcement
capped by his service as New Hamp-
shire’s attorney general, Judge Sou-
ter would be the court's only career
prosecutor. And besides Justice
O'Connor, he would be the only one
with hands-on judicial experience
in trial court, where judges deal not

just with lofty academic theories,
but with real people and real prob-
lems — and where the true impact
of Supreme Court decisions is first
seen.

When he was elevated to the U.S.
Court of Appeals earlier this year,
Judge Souter -was deemed “well
qualified” by the American Bar As-
sociation — the group’s highest rat.
ing. The widespread agreement
about Judge Souter's qualifications
has been challenged only by a few
dissenters who claim he lacks “fed-
eral” experience.

Nonsense. This objection would
have also denied a seat on the
bench to Justice Brennan, who (as
Souter would) has served as the
high court's only representative
from-our nation’s 50 state supreme

courts. And it is completely at odds

" with our political traditions, which

view state office as precisely the
right preparation for holding office
in the national government.

Earlier this year, Sen. Biden’s ju-
diciary committee, like the full Sen-
ate, unanimously approved Judge
Souter’s nomination to the US.
Court of Appeals — and did it with-
out a litmus test. That standard, the
standard of judicial excellence and
.independence, 15 what ought to be
applied when making a decision on
his qualifications for the Supreme
Court.

Thomas H. Kean is the former gover-
nor of New Jersey. He is currently
serving as president of Drew Univer-
sity, Madison, N.J. ’
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August 3, 1990

To: John Sununu, Ed Rogers (faxed, then mailed)
From: Pat McGuigan cc: Tom Jipping, Paul Weyrich, Eric Licht
Re: "Swan Song" memo re Souter confirmation

In our last meeting, you asked for specific input on what you guys
should be doing to confirm this good nominee. Taking you at your
word, and assuming you weren't BSing me, I have given this
con51derab1e thought. Some of what follows also has 1mp11cat10ns
for what we should be doing on the outside -- but your nominee will
fail if we aren't both playing aggressively to win. These are not
necessarily in order of importance.

1. Make visible Bush pro-Souter pitches during August recess.
This will clearly contrast Bush's commitment to Souter with
Reagan's indifference to Bork, and score modest points with
conservatives. (I, for one, can promise positive editorials next
month in at least one newspaper, contrasting August 1987 with
August 1990 in terms of White House actions for a Supreme Court
nominee.)

Do not, under any circumstances, allow yourself to be lulled into
an easy August. Make your political people work long outrageous
hours -- and make them devote half their time to this. Everybody
always thinks their particular hot button is the one issue the
President should drop everything and work on. But there's a
difference this time: This is one where with hard work you can
actually accomplish something tangible by the end of September,
something which will change the course of our country's history,
for the better.

2. An easy way to make the Prez constantly visible on this: Adapt
the idea I offered to Ed and to Lee Liberman some days back and
apply it specifically to August. Bring in for lunches with Bush
8 or so regional reporters at a time. Let them ask you about
anything, but make Souter the main pitch. A nice, engaging hour
or so, the kind of thing Bush is good at. Do the same with
regional editorial writers. 1In D.C. context, make a point as well
of getting to know -- figure this out =-- which newspapers have
editorial writers based in D.C. My newspaper, for example, is one.
Bob Haught is our guy [662-7543, in the National Press Building].
Other papers around the country have one guy or gal in their D.C.
bureau whose job it is to write the daily national editorial. Get
early pro-Souter editorials from as many of them as you can. Reward
those who have already delivered by giving them the opportunity to
write another one, with the hook of a direct Bush chat. After
August, keep doing this until your man is confirmed. Bush should
keep repeating his constitutional litany about the kinds of judges
we want over and over and over, because it is right and because it
will work.

Yes, Souter is a high road kind of guy. But he needs a plain old-
fashioned aggressive (but not stupid) conservative strategy to get



confirmed.

3. Your constant theme should be that the only legitimate litmus
test is the Constitution, and constitutional judging.

4. Encourage Chuck Douglas to whip up "home town" sentiment for
Souter in New Hampshire. There are a half dozen Democrat Senators
who will be treking through the snows of your good state in the
coming years -- and they should be sensitized (hopefully through
media accounts of the home state pride in Souter) so that they are
reluctant to look in any way as if they are out to "get" Souter.
This should be particularly appropriate in the cases of Bentsen and
Nunn, who must 1rely on the existence of the fabled
moderate/conservative Democrat primary voter.

5. The hometown sentiment idea could also be used to play off
local N.H. pols against one another. Three of the Democrat members
of the Senate Judiciary Committee have at one time or another built
presidential campaign teams in your state. The past leaders of
these campaigns should be put in the position of "out-Soutering"
each other in praise of the nominee -- the idea is to make this a
modest story outside the region: can't you see the headline?
"Biden, Simon and Kennedy Chairmen Agree -- 'Souter's Our Kind of
Guy'." :

6. Get pro-Specter Republicans in Pennsylvania (e.g. Elsie Hillman)
to send the (friendly, of course) message to Specter that he will
have a full-scale internecine war on his hand if he screws with
Souter. Specter is already looking over his (right) shoulder at
'92. I can't imagine that he thinks he can give potential primary
opponents any more ammunition. Exhibit A for Arlen, who probably
doesn't need a reminder: Look at how close pro-abort Hafer came
to being beaten by the good pro-life housewife, Peg Luksik.

7. Get the law enforcement types working on DeConcini and Heflin.
Now. Yesterday. (Simple to do this, get Don Baldwin of the
National Law Enforcement Council [223-5598] energized and on your
team. If Prez won't do this personally right now, deploy the AG
right now for something visible, concrete and worthy of press
coverage (at a time the pressies really don't have much else to
write about in terms of this nomination). Highly recommend you
work with Baldwin, as he knows who is pro-gun, who is anti-gun, who
is obnoxious about it, who might grandstand and undercut the pro-
Souter effort, who will act as a team player and so forth.

8. Related to #7 is a point I mentioned to Ed in brief conversation
days ago. Don't let Biden bury your cops, your pro-Souter
nominees, at the end of the day, after 6 p.m. In my opinion,
during the Bork hearings that was the one news day we should have
"won" in terms of coverage and spin, but instead lost abysmally.
There's no comfort from the fact that I predicted it (along with
Casey) days before the hearings even began. Biden manipulated the
schedule and our side was screwed. The cops should testify early,
the statements should be ready well in advance, your team should
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be ready to roll with awesome spin doctoring. Monitor the news
coverage and get the advance stuff, as well, to your best multi-
issue spokesmen to play up the cop angle. This is a winner.

9. The anti-Souter sentiment the pro-aborts and their allies are
trying to generate should be dismissed (in press background spins)
as fundraising posturing. The only issue out there raising money
for the Left (in the mail) is abortion. That's the principle
reason it has been their overwhelming focus in these early stages.
This can tend to undermine the credibility of the anti-Souter pro-
aborts -- at least on the margin -- particularly if the fundraising
potential gets mentioned in anti-Souter stories.

10. Please don't think you can buy any good will on Souter's behalf
with the civil rights Establishment by caving in and signing the
so-called civil Rights bill. You have almost all of your
Republican caucus in both houses on the right side of that issue,
which is separate from this nomination.

11. Keep emphasizing what a nice guy Souter is (he is).
Compassionate, kind, etc. If the Left tries to gin up some serious
opposition they will try to tie the various strands together under
the theme that this guy just can't possibly understand or care
about the average guy. There have already been a couple of op-

eds to this effect. The President himself should be inoculating
against this theme at all times. )

13. Stop Bobbi Kilberg and her crew from trying to send stupid
winks and nudges to the Left.. Everyone in town knows she's the
pro-abortion advocate in the White House. To have her and her
people trying to reassure the pro-aborts that Souter will be
sensitive to "women's rights" is stupid, stupid, stupid. It looks
like pandering, and it is. It looks politically naive and it is
(who really believes Souter sent good vibes out to a 1lib like
Kilberg?). If this continues, it will just further piss off our
people, who are beginning to come around on the subject of Souter
himself -- but who are quite unhappy at the way and the reason Doug
Wead went down.

14. Go through the Bork material and find the lists of law deans
and professors who opposed Bork. Get a shill to recruit them to
sign onto a letter outlining the proper scope of inquiry for the
Senate Judiciary Committee -- ji.e. have them state it is improper
effectively to ask a nominee how he would rule on a particular case
or controversy. Get one of these idiots who wants to ingratiate
himself with the Bush Administration to orchestrate it.




15. Find out if Senator McCain and Senator Heinz -- who were with
us on Bork -- still have the names and addresses of the people who
wrote to them in support of Bork. If such a list can be pulled
together, it would make absolutely "prime pickins" for an outside
pro-Souter letter writing campaign to DeConcini and Specter. If
you want to win and sensitize those two for future needs, you will
do something like this. (We don't have a way to get such a list
and make it happen from the outside. If we had the list, we could
go to town.)

16. Hurry up with the DOJ summary of Souter's opinions. Law
enforcement groups could at least be mentioning Souter favorably
in their newsletters if we give them a handle -- ditto for the gun
groups and everyone else. This is crucial -- we are fast
approaching deadlines for the typical conservative movement
newsletter. Your lengthy pieces of pro-Souter stuff, from which
they can pick what to emphasize, are needed ASAP.

For our part, Tom Jipping is working night and day on an analysis
of the Souter record which will reassure our base without setting
off coast to coast alarm bells. Coalitions for America hopes to
be getting this around in the coming couple of weeks. Even better
will be your own stuff which our community can rework to its
constituencies (God, I'm even starting to write 1like a D.C.
lobbyist). :

17. Prepare a team of spinmasters to work the press during the
hearings. This is the one area we —- and here I absolutely include
myself and my team -- totally surrendered to the Left during the
first few days of the Bork hearings. We didn't recognize how we
were getting frozen out until the third or fourth day. Simply
"being there" as the deadline pressed pressies closed on their
stories would have helped. "This time, 1let's do it right:
Administration, Senators, outside conservative groups (with women
such as Rebecca Hagelin of Concerned Women for America),
Establishment types.

18. Force Souter to do murder boards with people who have some
institutional memory about the way the Senate Judiciary Committee
really works. Not merely PR hacks or legal eagles. You have some
high ranking people at DOJ, for example, who are quite conservative
who have not had big problems in front of the Committee (Bill Barr,
Ken Starr). Get them in the 1loop. Deploy present and former
Committee staffers to play the parts. Assume various scenarios,
including absolutely brutal, vicious questioning (like the Leahy
questions to Bork about why he earned lots of money during certain
times).

19. Bring Dan Casey and Murray Dickman into your political
operation to get the guy confirmed. I told you what I thought
about Dan when we met. If you think I've got something to offer -
- if your words to me were not just friendly smoozing -- you will
take my counsel on this score. Casey is the best political mind
I have known on this particular kind of politics (Weyrich is the
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best on issues politics and candidate politics). Dickman is an
ardent fan of Souter, and he brings to bear an understanding of
Pennsylvania and therefore Specter. You'll have to start with the

6 GOPers in line on the merits of the nomination -- before you
deploy any other resources -- if you expect to go get the requisite
number of Democrats. As for the outside groups, stay in touch

regularly with Tom Jipping (he is inheriting my direct line: 202-
546-1173).

20. Remember: Everyone in this town who was alive in 1987 thinks
he's an expert on what went wrong in the Bork nomination. 90% of
the assessments are bullshit. Come to think of it, 90% of
everything the pundits say is bullshit. Therefore, keep your
bullshit detector on at all times. And, in August, read my damn
book (again, I hope).



THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release July 23, 1990

REMARKS BY THE PRESIDENT
IN ANNOUNCEMENT OF
SUPREME COURT NOMINEE
JUDGE DAVID H. SOUTER

The Briefing Room

5:04 P.M. EDT

THE PRESIDENT: My oath to the Constitution charges me to
falthfully execute the Office of President and, to the best of my
ability preserve, protect and defend the Constltutlon of the United
States. Few duties are more important in discharging that obligation
than my respon51b111ty under Article II, Section 2 of our
Constitution to select from among all poss1ble choices one nomlnee to
fill a vacancy on the Supreme Court of the United States.

The task of narrowing the selection to one highly
qualified jurist, committed to the rule of law and faithful to the
Constitution could never be easy. But I have found ‘it enormously
satisfying. My choice will serve the Court and the Constitution
well.

I am most pleased to announce that I will nominate as
Associate Justice of the United States Supreme Court a remarkable
judge of keen intellect and the highest ability. One whose scholarly
commitment to the law and whose wealth of experience mark him of
first rank: Judge David Souter of the United States Court of Appeals
for the First Circuit.

Judge Souter, I believe with all my heart, will prove a
most worthy member of the Court. His tenure as an Associate Justice
of the Supreme Court of the State of New Hampshire, as Attorney
General of that state, and more recently as a federal appeals judge,
unqguestionably demonstrates his ability, his integrity and his
dedication to public service. And he has a keen appreciation of the
proper judicial role rooted in fundamental belief in separation of
powers and the democratic pr1nc1ples underlying our great system of
government.

Let me pay tribute, too, to the Justice whose retirement
from the Court created the vacancy: Justice William Brennan. His
powerful intellect, his winning perscnality and, importantly, his
commitment to c1v1l discourse on emotional issues that, at times,
tempt uncivil voices have made him one of the greatest figures of our
age. No one can question his dedication to the nation and the energy
~ that he has brought to his high office. His retirement is marked by
the dignity and honor that characterized his 34 years of service on
the bench. And I told him the other day when I talked to him of the
respect that Mrs. Bush and I have for him for his wonderful service.

In choosing to nominate Judge Souter who, like Justice
rRrannzn, is largely a product of tha state cgurt svestem, T have
looked for the same dedication to public service and strength of
intellect exemplified by Justice Brennan.

My selection process was not geared simply to any legal
issue. It is not appropriate in choosing a Supreme Court Justice to
use any litmus test. I want a Justice who will ably and fairly
interpret the law across the range of issues the Court faces. Our
country serves as a model for the world at a time of special
significance. And I stress within the White House and to the
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Attorney Geperal that our process could not be dominated by politics
or special interests. And I believe that we've set a good example of
selecting a fair arbiter of the law.

Judge Souter will bring to the Court a wealth of judicial
experience on the Supreme Court of his state. And before that as a
state trial court judge. Prior to his appointment to the state
bench, he was Attorney General of the state of New Hampshire. Judge
Souter is a graduate of the Harvard Law School, Phi Beta Kappa
graduate of Harvard college. He was also a Rhodes scholar.

My respect for his outstanding record led me earlier this
year to nominate him to his present position on the Court of Appeals.
The Senate unanimously confirmed him to that position because of his
exceptional qualities and his experience. His opinions reflect a
keen intellect as well as wise balance between the theoretical and
practical aspects of the law.

Judge Souter, committed to interpreting, not making the
law. He recognizes the proper role of judges in upholding the
democratic choices of the people through their elected
representatives with constitutional constraints.

Judge Brennan's retirement took effect last Friday. The
Court is now reduced to eight members. It is important to restore
the bench to full strength by the first Monday in October when the
Court begins its 1990 term. I look forward to presenting Judge
Souter's nomination to the Senate as quickly as possible. ~And I look
forward as well to a fair and expeditious confirmation process.

Helen.

Q Did you ask Judge Souter his views on abortion? Do
you know what his views are? And affirmative action -- all of these
things that have become so controversial, the major issues of the
day.

THE PRESIDENT: No. And I had one meeting with Judge
Souter. I was very impressed. But in my view, it would have been
inappropriate to ask him his views on specific issues. This process
has been going on, this selection process, not with any specific seat
in mind, but just being prepared for a long, long time. Judge Souter
was considered for the high Court back when Mr. Justice Kennedy was
selected. And so there's a lot. And then, of course, his name was
very much in the forefront when he was nominated and subsequently
confirmed for the Appeals Court. So, I am familiar with him, with
his general views, but I did not and would not, as I think I've said
before when I talked about, not just here but at other times, the
litmus test approach; I wouldn't go into that with him. -

Q Sir, does that mean you do not care what he thinks
on these issues? ’

THE PRESIDENT: It means that I have selected a person
who will interpret the Constitution and in my view not legislate from
the federal bench.

Q Mr. President, barely three days have passed since
you learned of Justice Brennan's resignation. Why did you move so
gquickly on this appointment? And you also called the leaders of
Congress- and others over the weekend for their advice. When did you
-come to-the chcice ¢of Justice Souter?

THE PRESIDENT: I came to the choice this afternoon. And
I wanted -- I think I told the leaders that I talked to over the
weekend that I wanted to move very fast. As I've said, this isn't
precipitous in the sense that we just started looking for names last
Saturday. I remember meeting with the Attorney General and Boyden
Gray perhaps within the first month I was President -- at least the
first two months. And I've had a couple of meetings with them, and
they've been in discussion with each other for a long time on this.
Just the prudence would dictate that one be prepared lest there be a
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vacancy. So we've been talking about who I might want to appoint for
a long time. :

Q Sir, if I could follow up, you're not certain in
your own mind how Justice Souter will vote if Roe v. Wade becomes
before the Court next term?: : ‘

THE PRESIDENT: What I'm certain of is that he will
interpret the Constitution and not legislate from the federal bench.

Q Mr. President, I believe Judge Souter is about 50
years old, as many of the candidates you've considered were younger
than the current justices. What kind of lasting legacy do you want
to leave on the Supreme Court? Do you expect this to be a long-term
shifting of the center of balance for the Court?

THE PRESIDENT: I'm not looking =-- he's in good health.
I was looking over there to see how he's looking at 50 -- (laughter)
-- but he seems to be in very vigorous health and I would expect he'd
serve a long term on the bench, and I -- but Ann, I haven't -- I'm
not viewing this as some personal Bush imprint on the Court. I've
pledged to get -~ to seek out excellence and I've pledged to look for
somebody who would interpret the Constitution, and I am satisfied I
have found the very best in that regard.

Q Do you expect the Court would shift to the right,
philosophically?

THE PRESIDENT: I haven't put it in terms of shifting
left or right. I read a great deal of speculation about all that,
but all I'm saying is that we've got a nominee here who is
extraordinarily intelligent, has a record, has been confirmed by the
Senate, and who has satisfied inquiry at the state and federal level
as to his objectivity and as to his judicial philosophy. I'm
satisfied as to all those counts.

Q Mr. President, as you know, the whole issue of
abortion has, over this choice, is major in all of this. Do you know
if the Judge has written on this issue? Does he have a record on
this issue that either side can point to, to make it an even bigger
issue, or is it. unknown and, therefore, more difficult to get at?

THE PRESIDENT: In the first place, I think it would be
inappropriate, although I'll let him make up his own mind, for
Justice Souter =-- (laughter) =-- to make any comments on any specific
issue. Out of respect for the Senate, I would urge that he not do
that. Any specific questions on specific issues should be addressed
- in an orderly confirmation process by the Senate. But beyond that,
Lesley, you know, I think what I said earlier responds to your
question.

Q You said you hadn't asked him, but I wonder if he
has a record if it's in print or if he's made --

THE PRESIDENT: Well, I don't know about that. I didn't
consider that, as I thought I had made clear.

Q Mr. President, if you've concluded that it's
inappropriate to ask about a specific case like Roe v. Wade, do you
also therefore consider it to be inappropriate for the Senate
committee that'll do the confirmation to ask about a specific case
like that?

THE PRESIDENT: I would let the Senate do whatever they
want. They're a separate and an independent body of our government,
and there are certain precedents for how they approach these issues.
But listen, I've got enough problems down here without trying to tell
the Senate how to conduct its confirmation hearings.

I've been handed a protocol note. Marlin Fitzwater, who
is not known for his protocol =-- (laughter) -- he says it would be
most appropriate to let Judge Souter respond at this juncture. So
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with your permission, we'll proceed.
David?

JUDGE SOUTER: Thank you, Mr. President. I'm really not
sure how to do that. If it were possible for me to express to you
the realization that I have of the honor which the President has just
done me, I would try and I would keep you here as long tonight as I
had to do to get it out. But I could not express that realization
and I'm not going to try to do the impossible.

Beyond that, I hope you will understand that I think -- I
must defer any further comments of mine until I am before the Senate
and in the confirmation process.

Q Mr. President, conservatives recently have expressed
some disappointment with what they call "the flip-flop" on no-new-tax
pledge, your position on Chlna, Lithuania, and the like. (Laughter. )
And since Governor Sununu is recognlzed as the champion of
conservatives in the White House, is his connection -- is the Judge's
connection to Governor Sununu -- is this meant as an appeasement to
the conservative right? Do you think it will appease them?

THE PRESIDENT: Sununu's got problems with his own
credentials. I mean, he's not going to help on that. ' (Laughter.)
And that's not what this is all about. This matter, as I've
indicated, was -- there was almost a certain recusal on the part of
Governor Sununu on this. Clearly, he knows. Judge Souter, he has
great respect for Judge Souter. But this process, as I'm sure Boyden
Gray and Dick Thornburgh will tell you, came up through a system,
excellence, came to the top, and so there is no politics of this
nature in this kind of an appointment.

If I was looking to shore up one factor or another, there
would be plenty of more visible ways to do it. Here, we are talking
about excellence, judicial excellence, and the highest degree of
qualification based on excellence to be on the Court.

Q Mr. President, earlier today, Marlin Fitzwater said
that whomever you chose as your candidate, your nominee would reflect '
your general philosophy of government. Is it still your philosophy
that Roe v. Wade, the abortion law, should be overturned?

THE PRESIDENT: Look -- you all can keep trying all day
long to get me to comment on abortion in relation to this nomination.
And please keep == stop trying, because I'm not going to respond in
that vein. It would be unfair to Judge Souter, it would be untrue,
because I haven't looked at the nomination in that manner. And so I
simply cannot, and -- you get another question, though, instead.

Q Well, my other question would simply be let's not
respond in the connection of Judge Souter. How about just your own
personal philsophy?

THE PRESIDENT: I haven't changed my views.

Q Mr. President, I'm still not totally certain by why
you you feel it was inappropriate to ask the Judge's views on issues.

THE PRESIDENT: Because I understand that's the customary
way of doing it. And that more important are the broad concepts of
excellence =-- is the man qualified, does he share a broad view that
what he ought to ao on tne pench is interpret the Constitutiovin and
not legislate. And so that's all I need. And when you see the
background of this man, I'm confident that the Senate will share my
views. You're looking for fairness. You're looking for equity. I
wrote down a bunch of words to help me make the determination. And I
wish I had them because they're all along those lines -- experience.
And I did say that I'd like somebody that will interpret the
Constitution, not legislate.

Q But to even be sure of that, sir, does that mean
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that you've at least studied some of his rulings?

THE PRESIDENT: There's been a great deal of work done,
in the Justice Department at several 1evels, in our General Counsel's
shop on all that kind of thing. But, again, it would inappropriate
to go into those cases that he may have ruled on when he was on the
state court or on the federal bench. And I would simply leave that
to the Senate. But, yes, there has been a thorough study of Judge
Souter s tremendously impressive record.

Q Mr. President, given the reality of getting a person
confirmed to the Supreme Court these days, are you braced for a big
battle?

THE PRESIDENT: I'm not going into this nomination or
thrusting Judge Souter into the nomination expecting a highly
contentious battle. The man was confirmed by the Senate unanimously,
and after testimony. So I'm not suggesting there has to be or should
be. I remember calmer days when there weren't. So I would not
anticipate a contentious battle. I would anticipate thorough
questioning. I would anticipate each senator having enough
information to make up his or her mind based on the record, on
responses to questions. But, no, I'm not -- we're not bracing for
some horrendous fight with the United States Senate. And given his
record, I would expect that the chances of that are minimal.

Q - Do you think a President these days has to do more
of a selling job than in the past?

: THE PRESIDENT: I don't know, Maureen. I don't think so.
If the record speaks for itself, if I had selected somebody out of
the political arena that had never been on the bench and never had
any experience but was in my view well qualified, there might well
have been more intervention on my part. I'm prepared to do whatever
is appropriate in not only defending but advocating this
confirmation. But I don't believe there's going to be a lot of
personal involvement necessary because I think his record and his
standing will speak for itself.

Q Mr. President, I'm going to make one more try. You
say it's inappropriate to ask. But you also admit there is a lot of
background paperwork on.someone. Judge Souter was appointed to the
New Hampshire court by Governor Sununu whose feelings on abortion are
well-known. Your feelings on abortion are well-known. Why should we
not believe that that is a factor in your selection -- even in making
a list?

THE PRESIDENT: Because I've told you it's not and _
because you ought to listen to the testimony on the Hill and then you
can make up your mind better when you've seen the evidence. And I
expect people will be raising this question. I've seen a lot of
speculation over the last 48 hours, or whatever it was, since Justice
Brennan retired. But I'm telling you -- you asked me what my view
was, and I've told you how I approached this matter. And that's all
I can do.

Q Mr. President, you said a moment ago that there are
Senate precedents on how questioning happens in the Judiciary
Committee. In fact, there are two very contrasting precedents.
There was the Bork precedent where the nominee answered all sorts of
" questions, and there was the Justice O'Connor-Justice Kennedy
precedent, in which the nomlnee decllned to answer a lot of specific
questions about How ihie uuminies feil. DO you have any preference
about how your nominee handles these questions?

\

THE PRESIDENT: No, but I have confidence my nominee will
handle it properly. Look, the man is a Judge on an Appeals Court.
He knows how to treat with this. And the Senate is a free Senate,
and they know how to treat with it. So that -- I'm not going to get
into that. I think it's inappropriate for a President to do that

kind of thing.
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Q If T could follow up. Do you think it's appropriate
for a nominee to answer specific questions about how he might rule on
cases?

THE PRESIDENT: I would leave that to the nominee, and
let the Senate make the final determination.

Q Were there one or two aspects of the judge's
background -- his qualifications that partlcularly brought him to the
top of the list?

THE PRESIDENT: Being bright =-- extraordinarily bright.
And then a record for fairness -- extraordinarily fair.

Q Surely -- who were bright and fair, though.

THE PRESIDENT: Well, I've made my judgment based --
you've asked me what I decided 1t on, and these are some of the
qualifications that I think are essential. Plus I gave you the
underpinning, which I want somebody that is not going to be a
legislator sitting on the Supreme Court.

Q Did you meet Judge Souter before you made this
decision within the last couple of days?

THE PRESIDENT: Yes. Just within the last couple of
days.

Q Is this the first time you had seen him?

THE PRESIDENT: First time I had met him. And who knows?
The amount of time I've spent in New Hampshire, I might well have
seen him. (Laughter.) We've been, as I have indicated, been talking
to our Attorney General and Boyden Gray on resumes or on records for
a long, long time. The man is very highly regarded. I just had a
short visit with Judge Souter today, and obviously was quite
impressed.

Q You had already decided at that point?

THE PRESIDENT: No, I had not decided. And that's the
truth, as is everything else I've said here.

Q In speaking to your advisors about resumes and
records as you say, did you ask your advisors to produce only
nominees who had no extensive written record on the abortion issue,
that is, Trojan horse candidates who would not provoke a large debate
over --

THE PRESIDENT: No.

Q Can you tell me how is it possible to make the
selection without reviewing the Judge's record or a summary of his
record that dealt with specific cases -- if not abortion, affirmative
action, civil rights issues, free speech, a lot of the emotional
issues that the country is very concerned about?

THE PRESIDENT: Most of his writings have been at the
state level, and the -- I made the decision based on the criteria

that I gave you.

Q So you're telling us that you have no idea what his
judicial opinions are on akberticr, aff rmatiwrs :ctlon, civil rights,
flag burning? ' \ ‘

THE PRESIDENT: I'm telling you that you should stay
tuned and let the testimony before the United States Senate determine
whether he's confirmed or not, and that that will bring out all the
questions that you are asking here. And the answers? That's up to
the Judge to see how he should handle that as one who is going to
have to deal with a lot of issues in the future.
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Q Mr. President, has Governor Sununu, who is
well-acqualnted with the nomlnee, given you his reading on the
Judge's views on controversial issues such as --

THE PRESIDENT: No.
One, two, three, and then I'm leaving.
Q Am I back far enough?

, THE PRESIDENT: One, two, three, four =-- you're in the
middle. :

Q Mr. President, I wonder if you can tell me, sir --
you extolled the Judge's virtues and pointed out more than once that
he was unanimously confirmed by the Senate for his present position.
Can you think of any reason, any possibility the Senate would not
confirm the Judge for this post, other than ideological grounds?

THE PRESIDENT:: No. I can think of none =-- that would
not confirm him. - None. Period.

Q And would you object strenuously to a confirmation
battle over ideological grounds?

THE PRESIDENT: Look, I have nothing to say about that.
This is a separate body. I don't control the Senate. I would hope
they would accept the -- when they've had a ¢chance to ask questions
and to have a chance to review his record would conclude, as I have,
that he is standlngly well qualified for the federal bench, a
judgment that was given to him not too long ago by the ABA itself --
well-qualified, which I gather is the highest rating a judge can.
have.

Q You have said you're not interested in making a Bush
imprint on the Court. But you may also --

THE PRESIDENT: I have to, I guess. But I'm not
interested in having this known as a Bush Court or something of that
nature.

Q Well, you may be called upon throughout your term to
actually name one or two others. Do you have those in mind?

THE PRESIDENT: Yes.

Q And also, if by =--

THE PRESIDENT: Yes, right there.
Q Who are they?

Q -~ by having those names in mind of who you would
appoint, are you doing the same thing like in foreign policy, saying
that you want to choose a prudent man, or that the imprint would be
something peculiar to you?

THE PRESIDENT: Look, I'll tell you how I look at this --
not in terms of some specific imprint, but I want it said when I'm
about 90, 24 years from now, that I made a superb choice. And I
think it will be so writ.

Q Mr. President, I'd lihe tu ash yuu awuat the phrase
you're using -- you're opposed to somebody who would legislate from
the bench. You're on record as wanting Roe v. Wade overturned,
you're on record as favoring a flag burning amendment to the
Constitution. Aren't those sorts of issues tantamount to legislating
from the bench as well?

THE PRESIDENT: You'd have to tell me the case and advise
me as to how -- I don't think so. I don't think when called upon to
answer a constitutional question that that has to be legislating from
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the bench.

Q You would not be upset if the Court overturned Roe
v. Wade, or if the courts upheld the flag burning law?

THE PRESIDENT: No, and a lot of other things, too. I
believe in the separation of powers, and I happen to think that
there's been many, many things that trouble me. Encroachment of
micromanagement by the United States Congress on the presidency --
but I haven't asked this able judge about those things. But I could
cite =-- you cite two -- you cite one that's been on everybody's lips
ever since I -- since Justice Brennan retired. Listen, I never heard
such coverage on the television. You might think the whole
nomination had something to do with abortion. And it's far broader
than that. I have too much respect for the Supreme Court than to
look at one specific issue and one alone.

I've got time for one -- yes, Kathy.

Q Mr. President, there has been some speculation you
might name an Hispanic this tlme and make history in doing so. You
went a different route. What do you say to those who might be
disappointed that didn't happen, and what is the likelihood you might
name a Hispanic should another vacancy develop?

THE PRESIDENT: First, I say to whoever it is that
inquires, I've made the best choice I possibly could make in terms of
qualifications, ability, backgroud and temperament to serve on this
Court. And then I say, look, the great thing about this country is,
you can achieve anythlng There s a lot of time down the road in
which I'm sure you'll see a different makeup on the Court. But I'm
not going to deal in any one specific group vis-a-vis another one.
That's what I would say.

I just would ask the American people to understand I
looked at a wide array of names prior to my getting into it in as
much depth as I have very recently. The Attorney General, his staff;
Boyden Gray and his staff went through this process. It's a
continuing -- it's a process that's been going on for sometime, and
the excellence was just there at the top. And so I would not cite
this as something discouraging for anybody that aspires to the
Supreme Court or any group that would aspire to have representation
on the Supreme Court.

Listen, I really do have to go.

Q What did you ask him when you interviewed him?’
Q Did he win 'in the interviews?

THE PRESIDENT: He did very, very well.

Let me get one. I failed to --

, Q Two or three of the candidates that were mentioned
were from your home state, and there was talk that you perhaps would
choose somebody from the South because you felt the South had been
underrepresentated since Justice Powell resigned. Wasn't anybody
-qualified in the South, or --

THE PRESIDENT: Plenty of people qualified, and you raise
A gaood point, because there is nobody from what I would call the
"SOu -heast Conference South," but the Scuth zicluling Tcuas that is
on the bench now. And there's about a quarter of the people from
there. So this is a consideration and was a con51deratlon that was
forcefully brought home to me by key members of Congress, and yet, I
determined that Judge Souter, given the quallflcatlon$ I've tried to
extol here, the virtues, is the choice for the Supreme Court at this
time. But, no, these calls are not easy. And Kathy asked about
different ethnic groups. You asked about regional distribution. And
I think one considers all these criteria. I think it's fair to say
that New England, which is not represented on the bench now that
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Justice Brennan is retired, might look at it if I had gone with
another nominee is, why were they excluded. So I can understand
reglonallsm. But please believe me, as a proud Texan I tried to look
at it in a national sense. And I think I've come up with the best
nominee. :

Jesse, I'm sorry to disappoint you.

Q A very quick follow-up if I could. Senator Slmpson
suggested that you follow the counsel of Mrs. Bush. Dld you in any
way on this decision?

. THE PRESIDENT: How did he know? He doesn't even know
who I nominated. How could he have said that? ‘

Q  He said that he hoped that that would be what you
would do. |

THE PRESIDENT: Oh, I see. Wonderful fellow, Al.
(Laughter.) i

THE PRESS: Thank you.

END 5:32 P.M. EDT
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