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October XX, 1991

Dear Mr. Secretary:

, Throughout the debate about the relationship of the

Title X family planning program and abortion counseling, some
have raised questions about the regulations that relate to the
services offered to pregnant women. In order to clarify the
purpose and intent of these regulations, 1 am directing that in
implementing these regulations you insure that the following
principles, inherent in the statute, are adhered to:

1. Nothing in these regulations is to prevent a woman from
receiving complete medical information about her condition
from a physician. :

2. Title X projects are to provide necessary referrals to
appropriate health care facilities when medically.
indicated.

3. 1f a woman is found to have any medical problem, she must
be assisted in receilving complete medical care, even if
the ultimate result may be the termination of her
pregnancy .

4. Referrals may be made by Title X programs to full-service
health care providers that perform abortions, but not to
providers whose principal business is abortion.

- I am confident that the regulations, if adhered to, will
assure that the confidentiality of the doctor/patient
_ relationship will be preserveqd, and that the operation of the
Title X family planning program is compatible with free speech
and the highest standards of medical care. N

Sincerely,
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Dear Mr. Secretary: Z

Efﬁfbﬁg;%gt—thezde atezaboutthe=relationshipZof~the—
Titie*xﬂfamilyﬁplanningrprogram%and “dbortion- counseling; ~some-.
have-raised—questionsjabout—the; egulationSWthat,relatemtomthep-
services~offered o-pregnant- wogen. In order to clarify the
purpose and inten of these re 1l ions I am directing that ¢
impiementin“%7bes«yregulations nsure that the following

l*n»ﬁﬁé‘statquf azzjadhered to:

1. Nothing in these regulations is to prevent a woman from
© - receiving complete medical information about her condition.
from a physician.

2. Title X projects are to proviae necessary referrals to
appropriate health care facilltles when medically
indicated.

3. 1f a woman is found to have any medical problem, she must
be assisted in receiving complete medical care, even if
the ultimate result may be the termination of her
pregnancy.

4. Referrals may be made by Title X programs to full-service
health care providers that perform abortions, but not to
providers whose principal business is abortion.

F—am-confident..that—the~fegulationss—i-f—adhered—to;—will
assure jfhat the confidentiality of the doctor/patient
relatipnship wikl=be Fpreserved and that the operation of the
Title/X family planming program is compatible with free speech
" and ¥ e highest standards of medical care.

// Sincerely,
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October XX, 1991

Dear Mr. Secretary:

Throughout the debate about the relationship of the
Title X family planning program and abortion counseling, some
have raised questions about the regulations that relate to the
services offered to pregnant women. In order to clarify the
purpose and intent of these regulations, I am directing that in
implementing these regulations you insure that the following
principles, inherent in the statute, are adhered to:

1. Nothing in these regulations is to prevent a woman from
receiving complete medical information about her condition

from a physician.

2, Title X projects are to provide necessary referrals to
appropriate health care faC111t1es when medically
indicated.

3. If a woman is found to, 6 have any medical problem, she must
be assisted in receiving complete medical care, even if
-the ultimate result may be the termination of her
pregnancy.

4.  Referrals may be made by Title X programs to full-service
' health care providers that perform abortions, but not to
providers whose principal business is abortion.

I am confident that the regulations, if adhered to, will
assure that women will be counseled on their options, and that
the operation of the Title X family planning program is
compatible with free speech and the highest standards of
medical care. '

Sincerely,
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES . ; S

Public Health Service
42 CFR Part 59

Statutory Prohibition on Use of
Appropriated Funds In Programs
Where Abortlon I3 a Method of Family
Planning; Standard of Compliance for

- Famlly Planning Services Projects

AGENCY: Public Health Service, HHS.
"ACTION; Final rules. :

SUMMARY: The Public Health Service

(PHS) amends the regulations governing

the use of funds for family planning
services under Title X of the Public
Health Service Act in order to sat
specific standaxds for compliance with
‘the statutory requirement that none of -
the funds appropriated under Title X
may be used in programs where
abortion is a method of family planning.
1t is expected that the amendments will
improve compliance by grantees with -
the statute and facilitate momtormg of
comphance by PHS.

pATE: The rules are effective March 3,
1988, except for 42 CFR 59.9, which wm
be effectlve April 4, 1988,

-Abnness. Nabers Cabaniss. Deputy
Assgistant Secretary for Population

"Affairs, Room 736E, 200 Independence
Ave. 5W,, Waehingtcn. DC 20201 . -

FOR FURTHER INFORMATION COHTACT‘
Nabers Cabaniss at 202-2¢45-0132.
‘SUPPLEMENTARY INFORMATION: On July
* 30, 1987, President Reagan announced

_ that the Department of Health and
Human Services would, within 30 days, -
publish proposed regulations apphuable
to grants under Title X of the Public
Health Service Act, 42 U.S.C. 300, et -
seq., to give effect to the statutory.
prohibition on the use of Title X
appropriated funds in programs mclude
abartion as a method of family planning. -

On September 1, 1967, a Notice of ... - things, make grants to public and private .

. nonprofit entities to establish and
" operate family planmng projects.

Proposed Rulemaking was accordingly -
published in the Federal Register, 52 FR
33210. The September 1 notlce proposed
rules which would prohibit Title X -

projects from counseling or referting 7«

pro;ect clients for abortion as a method |
of family planning. The proposed rules
also reqnired grantees to separate their
Titls X pro;ectmphyswally and
financially—{rom any abortion
activities, Finally, the rules proposed -
compliance standards for family
plamning projects funded under Title X
to specifically prohibit certain actions
that promaote or encourage abortion as a
method of family planning, such as the
use of praject funds far lobbying for

abortion, developing and dlssemmatmg

 Approximately 75,000 comments Wezq'

" gets the stage for the devaluation of er
. on a much broaderscale. Those wha ™

' . animmediate and positive option for.

... to be a wrongful intrusion by the State :

4 c'xarged nature of the public comments
- received on this regulatory proposal

:emphasxze the polar divisions of .;

: pational opinion on this issue, Beqauee

.. understood. The extended discusssion cf.
“'the legal framework circumseribing the ..

. contains the following prohibition, e

fauu‘ly planning, Indeed. as the Supreme
Court has recognized abortion is.
.- “inherently different from other medical
‘procedures, because na other procedure
. -involves the purposeful termination- of a
“potential life,” Harris v. McRae, 448
1.8.297, 325 (1980). In McRae, the .
Supreme Court stated that because there
5 a “‘legitimate congressional interest in
" protecting potential life,"-Congress may
*decline to subsidiza abortions, even
-though it may not erect legal obstacles.
“to the exercise of that choice, Jd. Sectinn
1008 and the rule below express just .
“such a decision and thus fall squarely
+within the range of choices that tire-
- Supreme Court has recognized that the - :
. government may legmmately make. . .. -
-7 Itis important to recognize that -~ .
-section 1008 extends to all activities
" ‘conducted by the federally funded
-project, not just the use of federal funds -
: for abortions within the project, Whena ... -
. statute focuses only on the acutaluse of . >+ - _.:
" federal funds, mere allocation of costs e
" through appropriate bookkeeping entries
smay be appropriate. In section 1008, -
*however, Congress crafted a broader
rohibition, and that pmhibuwn should
‘begiven effect. .. ...
Moreover, it is clear that Congress
-designed the Title X programto - -
- “provided preventive family planning and
. infertility services, not to provide all -
‘ possxhle medical services, including
services for the cére of preghant women.
(Compare section 1001 of the Act, 42 -
U.8.C. 300 and section 330 of the Act, 42
- 11.8,C. 254c.) This design is consistent
© with the-statutory prohlbmon of section
1008, -« .
The legislative history of Title X bears
ut this interpretation. The most
ignificant expresgion cf congressional
“intent in this connection is contained in . . -
e Conference Report accompanying S.
12108, which contains the ful'owins
" statement:

1t is, and has been, the intent of both
- Housea that the funds authorized under !hls

maierials advocating abortion, or taking
legal action to make abortion available -
as a method of family planning,
~ Proposed 42 CFR 59.8-59.10,
The Department requested pubhc
comment on the proposed provisions,

received during the 69-day comment -
penod. Of these comments, a majority”
":favored the proposed policies. The -

- Department has carefully con81de"ad the
. issues raised by the public. A, . .
deacnptwn and dicussion of these
issues precedes the f'mal m!es get ou
‘below, 7L

Backgronnd s

- Few {saues’ iacing our socxe’ty da
- are more divisive then that of abortion.
Those who oppose abortion do'so on the .;
ground that it {s nothing less than the
” killing of an innocent humen life and, as_
such, is not only the nnconscicnable -
destruction of an individual life but also

favor the choice of abortion view it a

' pregnant women in crisis and consider
,-any govemmemal regulation of abortion

into a very personal decision. .54
‘ Indeed, the volume and }ushly

the rules below address such a°
‘controversial issue, it is imperative that :
‘ these final rules be precisely

- Department's regulatory authority and
"the detailed explanation of the -3+
“..Department's actions below are
provided for thisreason. .
“Title X of the Public Health Semce :
‘Act was enacted in 1870 by Pub, L. 91
572, It authorizes the Secretary of Health
‘and Humen Services to, among other -,

" legistation be used only to support preventive -
*family planning services, population
Tregearch, infertility services.! and othes
s+ related mediea), information and education

~ actlvitles. The conferees have adopted the .
‘language contained in section 1008, which - -_

Section 1001(a) of the Public Health
Service Act, 42 1.5.C. 300(a}. Section
1008 of Title X, 42 U.5.C. 300a-6,

“prohibits the use of such funde for aborﬁon In

-crder to make clear this intent.* .

*+ Inaddition, Congressman John D, T
.- Dingell, the principal sponsor of section

1008, made the following statement on

the ﬂoor of the House:

which has not been altered smce ;
enacted in 1970: :

None of the funds appropriated under t!us
title shall be used in pragrams where™ ;-
abortion is a method of family plaaning.

This language clearly creates a ‘wall of -
separation between Title X pmgrams o
and abortion as a method of family
planning. It embodies a view that -
abortion is inappropriate &s a method of

,_urr_-,

_ 3 Tha statutory requirements for mfcmhty

“services was not added until the 1978 amendments.

"« ¢ Canf. Rep. No. 91-1567 97th Cong., 2nd Sess. 69
Qg70).
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Mr. Speaker, I support the legislation
before this body. { set forth in my extended
remarks the reasons why { offered to the
amendment which ptohibited abartion us &
mathad of family planning * * *. With the
“prokibition of abortion™ the committee |
members clearly intended that ghortion i not
to ba encoursged or prometed in eny way
through this legislation. Programs which
{nclude abortion as & methad of family
planning are nat, al!gxble far fundg allocated
threugh this Aet? : .

Thus, as clearly contempi&led by Title
X end itg Iegr\slahve history, “family
planning” as circomscribed by section
1008, permits only activities related to
facilitating or preventing pmgna.acy, not
. forterminatingit, - ~.- ;

S nitital Imp]emtaﬁaa Tbmvgh

Advisory Opindons -+

Critical to an understanding of the -
rules below is an understending of the
past histary of the Title X program. The
Department kas, since 1572, interpreted -
section, 3008 not only as prohibiting the
provision of abortion but alsoas . -
prohihiting Title X projects from in any
way promating or encouraging abortion .
as a method of family planning, Further,
based on the Ieglslatwe history, the ",
Department has also, since 1972,
interpreted section 1008 as requ.u'u:g that
the Title X program be “separate and
distinet” from any abomon acuviues oi
a grantee. RIECIY

Initially, the Departmenl s ~;~.L .
interpretation of the language of section
1008 was limited to opinions of its Office
of General Counsel (OGC). After guoting
the passage from the Conference Report
and the statement of Congreasman

-Dingeli, cited above, the first such OGC
opinion concluded that “it i3 apparent

- that the Congressiona! jutent was to

- prohibit a broader scope of activity than -

" aliteral reading of section 1008 would -

tequire.” ¢ In thege opinions, however, -

the Department generaily took the view .
- that aclivity which did not have the _

immediate effoct of promoting abortiort

or which did not have the principal :

ose or effect of romo aboruon g progr.
was p o * to all aspects of the program. Because = :

" counseling and referral activities are

was permitted. o
The 1981 Guidélines -

"In 1081, the Departmeni issued revised .

Title X program guidelines, “Program
Guidelines for Profect Grants for Family
- Planning Services.” As with previous
editions of the guidelines, they did not
Incorporate priar OGC epinions
" providing guidance on abortion
counseling, referral and program
separation, HoweVer. while the pre-1981

#1310 Cong, Rec. 37378 (1970). !

& “Aborticus as & Method of Family P!un:uns—
Section 1008 of the Public Haalth Services Act”
{(Apeil 20 1971}

. guidellnes went a step further and

- wnintended pr

. regard to the consistency of the
- -guidelines with the statute, counseling

~by section 1608, The Department does
not believe that the current guidelines. -

- . Counseling and other informational

- current guidelines, however, require

OGC opinians had been directed to

.'provision of guidance our which abortion

related activities were permissible .
within the section 1008 prohibition, the

required Title X, projects to engage in
abortion-related activities under certain
circumstances. These guidelines for the

~ first time required nondirective “options

counsleling™ on pregnancy termination

(abortion), prenatal care, and adoption

and foster care when a woman with an
y requests | -
information en ber options, followed by
referral for these services if she ao .
requests. These gnidelines were .
premised on a view that “yon-directive™
counseling and refersal for abortion -

- wera not inconsistent with the statute

and were justified es & matter of policy -
in that such aclivities did not have the

: eﬁ'ect of proraoting or encouraging

abortion. it ghould be noted that .. :
although QGG opinfons continued ta
interpret section 1008 as prohibiting any
abortion referrals beyond “mere - .
referval,” that ig, providing a list of
names and addresses withaut in any -

- further way assisting the wamarn in .
' . ' obtaining an ahartion (such as by
- providing transportation ot arranging
. appointments), this policy was nat
.- reflected in the 1981 program guidelines,
- thereby creating an appearance of
. treahng each option identically.

“Upon review of the guidelines, o

‘Howeves, the Department for serveral . -
-reasons no longer believes that these

approaches were correct. First, with

-
and referral for abartion are prohibited

can be viewed ag consistent with .
section 1008 on the ground that they
only involve couns and referral, nat
the actua! performam.e of ahortions. -

services are same of the principal fami]y. .

-planning services provided by Title X -

ams, and gection 1008 s appncable

integral parts of the provision of any - "~
Lgrod of family planning, to imterpret
section 1008 as applicable only to the
performance of abortion would be -
inconsistent with the broad prohibitioa
against use of abhortion as a methed of
family planning. As discussed above,
“family planning,” as clearly
contemplated by Titla X and its.
legislative history, refers ta activities

relating to facilitating or preventing

pregnancy, not to terminating it. The

grantees to involve themsalves ln -
activities specifically related to the

termination of pregnancies. This ereates

a conflict between the guidelines and
the statutory prohibition on Title X
Programs using aborhon as a method of

, family planning.

In addition, the Department does not
believe that the requirement that the
counseling must be “nondirective™ is
sufficient to rerder the guidelines
consistent with the statute. Counseling
in a Title X program, whether directive
or nondirective, which reanlts in
abortion ag a method of family planning
simply canpot be squared with the

.. " language of section 1008, regardless of
whether the actual sbortion occurs {n

anather program oporated by the . -
grantee or in an unrelated program. - _
Finally, the 1681 guidelines are hlg,bly
questionable simply as a matter of -
statutary policy, The policy that xech'on
1008 reflects is that ebortion is not to be
encouraged ar promoted in any way-
nowhere in the statute isany -

-countervailing policy reflected. - = -:
.Nansthseless, the carrent guidelines T ET

require Title X progrars to counsel and
refer regarding abortior. Whether or not

‘such a raquirement is consistent with
- the express prohibition is section 1008, it

is Yess sound as 2 matter of policy than
the rules being promulgated today. In

' sum, upon reexamination of the issue,

‘the Department i3 unable to conclude -
that the turrent guidelines are consistent
- with the statute, Thus, one basis for the

. 'regulanom being promulgated loday fa
. .%o bring program practices fnte *- "
; confomxty with tha Ianguage of the

statute.

- ‘Ratzanal Bosis fa: zbe New Regu]at!an

" Even if the abortion A:ounaelmg and_-
referral provided farby the current

- guidelines were not prohibited by the
.. express language of saction 1008, the -
- Department has concluded, as a matter
- of its experience with Title X, its -

responsibility to administer the prng;am
as provided by Cangress, and its general

- administrative discretion, that the

provisions of the current guldelines do
not faithfully and effectively maintain
the prohlbition cantained in section -

. 1008, In the first place, the language of

the guidelines pertaining to section 1008
is so brief and 20 broadly worded that it

 fails ta offer “clear and operational

guidance" to grauntees about how 0o
preserve the distinction between Title X
programs and abortion as a methad of

. farnily planning. Second, in 1882, bath

the Department's Office,nf.,thalpspector

_ General {OIG) and the General
* - Accounting Office (GAQ) wrged the .

Department ta give more specifie,
formalized direction to programs about
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the extent of prohibition or akortion as
a method of family plarming. - - -
The OIG, after auditing thirty-two
Title'X clinics, found that the .-
Department's failure to provide specific
program guidance regarding the scope of
section 1008 had created confusion
about precisely which activities were
proscribed by the section, and had

. resuited in variations in practice by

grantees. In particular, the GAO, in a
report based on an audit of fourteen
Title X clinics, found that the clinics
were relying on the Department's policy
of permitting both Title X family - -
plarning services and geparately . "

- funded, abortion-related activities to be

provided at a single site.® In the report,
GAD found that sorpe of these providers
had engsged in a number of practices
that were questionable in light of section
1008. These included clinic counseling
practices which did not present
elternatives to abortion,? clinic referral
practices which went beyond FHS . -

. referral pollcy,” and clinic literature -

promoting abortion as & back-up method
of family planning,* Further, the CAG
found “questionable” lobbying o
expenses, incinding some Instances
where clinics had used Title X funds to
pay dues to organizations that lobbied °
and twa instances where small amounts

directly for lobbying. GAO obsarved -
that the specifics of the Departicent’s

sComp. Gext. Rep. No, GAQ/HRD-82-108, - -~ -
“Restirtions oa Abertion and Lobbying Activities
in Pamily Plamning Programs Naed Clarification,”™ p.
22 (1882] (hereafter rafarred to ag “the GAQ i
Repori™} : ) :

LAt one ciiale diszuased in the report, women
were regulred to completa paparwork befora their
preguancy lests und preselect how they intended 10
deal with their pregnancy, If they chosa to zontinue
the pregrancy, they were ccunseled en that option.
I they checked ahortion, they were counseled cnly
on that choice. Six other clinics, which did net
require prepregnancy leat dacisions, did not

routinaly counse! women on other alternutives if

they had decided an abartion S
"Four clinics previdad clients with brochures

5l

prepared by abortion clinics, At two clinlcs, clients

saeking abortions ware ellowed to use the
telsphone 1o mele appoinuments for abortions. At
ong clinic, appolnments for abortior. were made for
clienis who did not speak English. At one clinie, tha
Tite X racipisnts provided women loans for -
abortions for nouprogram funde; however, -
administrative costs asseeiated with the referral. -
and loans were ¢harged to Title X program costy,

. The GAQ Rapart elso noted QIG's discovery that -

several Tide X olinfca in Indiana kad provided and
witncased the aigning of conaent forms required by
=4 sbortion clinie. =

*(3n¢ Texas clinic showed all clients a film ubout
birth control tuethods and sterilization that included
@ gection that presentad abortion aa a legal
alternative in the event of an unwasntad pregarncy.
Four clinied provided or mada available to ail
clients anteriag tha family planning program
hundout matarial thet discussed abortion. Typleally
this material listed verious bink control mathads
with (he barrier methed and eily abortion in the
avent of a faliure a¥ &n altarnative method

abortion policy were contained only in
lagal opinions issued by its Office of .
General Counsel:: e

In effect, HHS' regulations that spell out
overzll palicy and implerment provisions of
tha law and corresponging Program
guidelines that elaborate on the law and
requlations in operational terms do not
contain the specific policy guidance -~
concerning section 1008 needed by title X
resipients.?. " - weonC

: Acéordingli(; GAO sféted.t}aaﬂ i

- We recommend. that the Secretary R
.establish clear aperational guidance by

incorporating inio the title X program
regulations and guidelines HHS' position on

the scopa of (ha restriction in section 1008,

Public comments received by the

Departrient on the proposed regulations
- further demonstrate the problems

inherent In “nondiréctive counseling” -
and lend weight to concerns raised by
the OIG audit and GAO repart, Many
comments argued that the practice or, ..
nordirective counseling has been the

subject of widespread abuse, With many

providers foregoing any balenced

. discussion of options in favor of

pressuring women, particularly
teenagers, into obtalning ahartions.

‘Numerous comments were received

from women who gaid that they were
never presented with any favorable or
neutral information on any other option.

Many of these commenters specifically -

mentioned experiences with particular
Title X grantees or projects. A typical

- complairt was that the counseling that

they had received was one-sided, with

- the fetns dehumanized as & “lump of

tague,” “fetal tissue,” or “uterine
contents,” and with no Information .
presented as to gestatiomal . . - .
characteristics and stage of . -,
dzvelopment, so that they were rot .
given adequate Information on which to

make an informed choice regarding -

abortion. These commenters typically .
stated that they had experienced severe
and long-lasting regret over the decision
to abort, and also stated that they were
given o counseling at the time they
made their decision to abort as to the
remorse and guilt they might later feel:

1 have experienced the one-eidedness of
s .= 5% “coungeling” and have seen the -
consclences of friend's (sic) shattered by

what they now know was the wrang choice,

Too many peaple are literally encouraged to
uge gbortion as a birth controt device
because of its avallebility, * * “ has never
discugsed the glternative side with anyone I
know. I don’t feel guilty or presumptive
cailing their efforts exploltiva. C
“These clinics do not provide adequate
information to pregnant women. There is no

»Thu GAQ Report, p. 1415
#The GAO Repost, p. 22,

" .. harmless [and] there is no mentlon of -,

tehaica” involved In regard to abortion. itis
the only solution offered. 1 know this from
experience end have spoken 10 many wormen
who have shared that experience. :
 Please indulge me a little longer ta say this,
they lied to me. My third abertion required
 hospitalization and this was not done for the
- athers. So [ pointedly asked why? Her
response, “No==well, yes—it's sama." |
Now 1 have learned 1 submitted to a dilitation
" (sic) and evacvation—second trimester
ghertion, 1 never knew this until three years
* ago. But I csked and she lisd ta me.* % *
The family plarmers hollar about—{and {
gquate from their Action Alert herein* © .
N.Y.) “Medical professionals have an
‘obligation o give patients jnformatina end
referrals on a/l options, and patients have a
right to make an informed dacislon. {fully
informed)” Where wos mine? -~ -
Since Placned Parenthoed is tha foremost.
_ ghortion provider in the U.S., they have a

" responsibility to tell women the truth about

fetal development &nd subsequent tigks
{nvolved in pursuing ahastion s an option. 1
- Ymew for a fact that they do not. The baby is

.- dehumanized as much as possible by being.

", termed a “blab,” “products of conceplion” ar
yterine contants.” Not even the term fetus is

~ used by the coungelors. The very risky

" gurgery Is then passed over as safe {and].

emotionl or physical after affects, The ..
counsalors are told that any information on

", . !fetal development is distasteful [and} should

- aot be used to avoid making the woman feel
gillty. * * * Since my abortion, 1 have had
miscarriages. o

¥ ! had baen glven proper information as to
the development of my 12 week old child and

" .if I had been presented with aptions to

.abortion rather than fust sbortion (given by
the £.P. ¢linic) I would have had my baby. .
. 1 had,an abortion at the age of 18 years

- with the full enconragement of * * “in* ¢ %,
CA. They even called and made my first appt.

_ ta gee the Dr. who would per{orm my o
.abartion. There was no encouragement to

- consider adoption ar to kesp my baby. They
helped me to get rid of my buby as quickly as
possible, . it s e WS

. 1wag not given & complete picture of my-
situarion, Therefore the decision I made for -

. abortion wes no decision atall. ltwasa -
coarclon. Sixteen year ¢ld girls do not have
ths where-with-all to maka such n life .
{hreatening, lifs changing decision especially

"when the choices given are 8o decaitfully
incomplete. If | had known the reality of what

.1 chose 1 would ot have chosen an abortion.

"1 kdlled my baby! How would you feel/react if
someday several years aftar abortion you

. saw pictures of u 12 week old fetus and
learned this was tha pictuve of a perfactly
formed human being. Hmmm—"* * * [they]
told me it was a “blobl” 1 was devastated
beyond all description. . ) :

I was g seventsen year old who had just
found out { was pregnant. * * * Icouldn't gat
out of school to visit * * *, so they sent s
nurse to see me. Sha blew my spirit dovwnao..
much. * * * 1 expected her to help me and
she wanted to destroy a little, innocent baby

. for convenience, She said, “There's no way’
you can bring a child into this world and take
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care of it on your own. 1t isn't fuir to the
baby. People will speak badly of you, How

can you lat 2 baby be born with no father and

no name? What shaut school? You can't
finish 12th grade walking around pregnant.

What kind of life would that he? * * *” Then

she suggested an abortion, | started ¢rying.

Al Y could feel was why would anyone want

to kill * * * her own flesk and blood  * *.
_and why waa ghe urging me to do this?

* The Departnvent, accordingly, =~ .
concludes that there is an adequate
‘basis for this rule since it is reasonable
in light of all the circumstances. See
Cheovron, U.S.A., Ine., v. Naiural
Resources Defensa Councz] Inc., 476
‘TS, 837 {1984). '

The New Begu!aﬁdn '

. . 'The rules below, which are 1ssued

. pursuant to the Secretary's rulemaking
authority at 42 U.S.C. 300a—4(2), .
establish far mere specific and clearer
standards for compliance with sectian

. 1008. They focus the emphasis of the
Title X program on its traditional ’
mission: The provision of preventive .
family planning services specifically
designed to enable individuals to-

. determine the number and spacing of
their children, while clarifying that
pregnant women must be referred to
appropriate prenatal care services, H. .
Rep. No. 91-1472, 81st Cong., 2nd Sesa.

(1370), reprinted at 3 U.S. Code Cong. &
Adm. News 5071 (1570). In addition, they .
require that grantees maintain program

integrity and separation. The

regulations, however, do not restr{ct the
use of funds outside the Title X program
or impase restrictions an funds provided

under other federal programs, Noe do

. they prevent a woman from secking and
obtaining an abortion cutside the Title X
program. They thus make no attempt ta

~ establish abertion resirictions beyond
the parameters of a Title X project.

1o the broad policies laid out in the

‘proposed rules, a number of changes in
particular provisions have been made in

response to concerns raised by the
public commaents. A summary of these
comments, an explanation of the
."changes to the final rules, and the
Department's responsas to the

remainder of the comments are set out °

belaw,
Discussion
I Defiritiona

The praposed rules set out a series of
definitions to be added to the regulatory

definitions at 42 CFR 59.2. The

additional definitions propased were of

the terms “family planning”, “grantee®,
."orgamzatxon" “program” and
“project”, and *Title X". While the -
suggested definitions of the terms

preclude Title X projects from -
continuing to provide the range of health )

“grantee.” “organization," and “'!‘nl§ X"
elicited very httle comment, the )

remaining definitions were the subject

of extensive debate, In addition, a.few
comments suggested that other terms be
defined 1o clarify the proposed rules. '

A. Comments. .

1, “Family pIanmng”' As prOposed
this term was defined as— -

-the process of establishing objectives for the
number and spacing of a family's children,
end selecting the means [including natural.

" family planning methads, adoption, infertility
services and general reproductive health
"care, abstinence and contraception) by which

" thase objectives may be achieved. As such,

.. family planning does not include medical ;
gervices ar counseling after pregnaney fa . -
. diggmosed (Including prenatal or postpartum
care or counseling), or abortion-related ™
services. Az it relates to the statutory -
prohlbition on the inclusion of abartion as a
method of family plasning, proper faxmly

" planaing should reduw the incidence of

. abertiom

Numerous providers and prowder
organizations objected to this definition.
A lerge number of comments tock issue

.. with the first sentence of the definition.
First, gome commenters poinied out thgt '

.. by limiting the definition of “family -

. planning” to services provided to - ::¢
. “families," the Department would _be o

.- excluding from caverage single. ©: ©
:individuals, whom Congress mtended to

. be served. Other comments objecteq {o

-, 'the items included in the parenthetical

. axpression in the first sentence of the ~ -

. definition. Many providers argued that

listing “contraception” at the end of the

. list of family planning methods de-
émphasizes its mportance inTitle X, -
and, converts Title X into a program that
. is principally designed to encourage -

- abstinence and promote adoption, i

<", ‘confrary o Congreas's intent. The 7,."7;'

Although the rules below thus adhere - " inclusion of “adoption” as a method of

family planning elicited a mixof "¢

::comments. Some providers thought its -
" inclusion inappropriate and inconsistent -
" with the overall misgion of Title X, while
"“others favored its inclusion. A few . - -
' comments pointed out that adoption and

infertility services do not fit in
conceptually with preventive methods of
family planning. A few commenters -
were concerned that the reference to

infertility services in the paremhetzcg!‘ -

expression not be construed as
connoting approval of in vitro
fertilization, surrogate motherhood, and
the like, Finally, concern was expressed

.that the definition in general and lhg o

first sentence in particular would

.gervices— such as physical e
examinations, gynecological services,
screening and treatment for gexually -

transmitted digeases, screening for
breast cancer— that they have
traditionally provided. .

A conunon objection wes to the
exclusion of prenatal care fram the
range of services offered by Title X
clinics. Citing the 1970 Senate committe:
report, they argued that Title X projects
were intended ta be providers of
comprehensive family planning services
and that family planning involves more
than birth control. Many providers .
argued that the time at which pregnancy
is diagnosed is the optimal time to
educate pregnant clients as to proper
nutrition and the impartance of avoiding
high-rigk behavior—such as smoking,
consumption of alcohel, drug abuse, and
management of weight gain—as early

pregnancy is when organogenesis is
.-proceeding mast rapidly. These <.

cororoents asserted that termmahng the

Title X project’s involvement wzth the

client at this point would have ,
significant adverse public health
consequences (such as an increase in

- low birth wejght, maternal and infani

health complications, and infant

. mortality), as the disadvantaged status

(i.e. youth, poverty,. low education] of
most of the program's clientele makes it

. unlikely that they will abtain adequate
- prenatal cara from other sourcasina

timely fashion. A number of providers
argued that for many Title X clients, the
Title X project constitutes their only

- source of health care due to factors suct

as geographic isolation, unwillingness o
other providers to accept non-paying
clients, or the inability of the clients to
arrange for care themselves. It was
argued that the effect of the definition

- will be to creata a.dual system of health

care in which the poor served by Title X
clinics are relegated to inferior health

. care, while the population that can
- afford ta pay for cars wxll cxmtinue to
. obtain prenatal care, - s

Similar concerns were no:ed with
respect to the axclusion of postpartum
care from the definitian of family -
planning. In addition, some commenter
contended that the excluslon of -~ -
postpartum cars is inconsistent with th
statute. First, many health professional
and providers argued that proper
medical practice dictates that family
planning counseling and selection of &
family planning method be done
postpartum, as that is when it {s most
likely to be effective; exclusion of
services at that point, they argued,

* would be thus inconsistent with the
. . statatory emphasis on. the-praxdsion of

“comprehensive * * * and effective

family planning services * ¢ *™,

Second, several comments argued that
the legislative history iteelf indicates
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that projects are supposed to provide
family planning services to women
“shortly after childbirth,” quoting the
1970 House and Conference Repaorts.
Numereous comments objected to the
use of the phrase “abortion-related
services” in the exclusionary portion of
the definition of “family planning” on
the ground that the former term was
vague and overbroed. In addition, it was
araued that the exclusion of “abortion-
related services™ makes the definition
inconsistent in that abortion is excluded
a3 a method of family pianning, while

~ there are repeated references in the

-as a methad of family planning.”

remainder of the regulation to “abortion

Supporters of the regulations  ~
generally favored adoption of the
definition as proposed. However, 2 few
reservations were expressed conserning
its coverage. It was suggested that the
limitation on the provision of abortion-
related services and prenatal and
adopticn services for pregnant women
be explained to clarify that although

- prenatal and adoption services are not

preventive family planning services,
they are not subject to the same stigma
as abortion services, which are
specifically prohibited by the statute. It
wag therefore suggestad that the
regulations should permit and support
efficient and formalized referral
processes to assure access to prenatal
and adoption gervices. It was also
suggested that the proposed definition
was still inadequate, in that it would not
permit crists pregnancy centers to be
funded as Title X grantees, since
abortion counseling which discourages
abortion is not within the definition.

2. "FProgram” and “project™ This
proposed definition elicited a number of
comments, primarily from supporters of
the propesed rules. In general, these -
comments objasted to equating the
terms program and project, contending
that the deiinjtion: of “program™ as
applied to receipt of Title X funds was
not consistent with the ordinary usage
and meaning of the term and allowed
granteas artificially to manipulate
compliance. The commenters argued
that the Devartment's longstanding
interpretation of the terms as being
interchangeable for the purposes of
administration of section 1008 i3 wrong

and permits projects funded under Title

X to evade the réstrictions of section
3008 by simple hookkeeping maneuvers,
Proponents wanted to strengthen the
regulation.to prevent grantees from
simply omitting ¢ertain items from their
grant proposal while in fact including
prohibited activities within the program.
3. Other definitlons: In addition, a few
comments suggested that ather terma
used in the proposed regulations should

be defined in order to clarify the scope
of the regulatory policies. Among the
terms that were suggested for definition
were “abortion,” “abortion-related
services,” “prenatal services,” “low-
income family,” and “medically
indicated.” With respect to the term
“abortion,” quastions were raised about
its meaning, and it was suggested that
procedures such as “menstrual
regulation,” “menstiual extraction,” and
“endometrial aspiration” be included in
any definition of sbortion since these
are suphemisms for proecedures which
are actually abortions, The term
“abortion-related services' was widely
criticized as vague; comuments asserted
that it could include services such as
housekeeping or laundiy if shared by
the abortion component of a medical
facility. With respect to the term

_“prenatal services,” it was suggested

that the term be defined to include
services to protect both maternal and
fetal health and that referrals not be
allowed where the provider Is primarily
a provider of shortion services. It was
suggested that the current regulaiory
definition of “low-income fatnily" be
changed te delets the provision which

_ requires that unemancipated minors
* who wish to receive services on a

confidential basis be considered on the -
basis of their own resources. It wes.
suggested that the term “madically
indicated" be clearly defined to prohibit
referral for abortion or abortion-related
gervices except where the life of the
moather is in imminent danger a3 in the
case of an ectopiec pregnancy, or defined
to prohibit any referral for abortion.
With respect to the term “organization,”,
preponents of the regulation srgued that.
it was unclear and appeared to treat as
separate organizations an organization's
activities in geveral Stales, creating a
cumberseme situation for the grantee.
They suggested that the definition be
ciarified to cover a legal entity chartered
in one State and authorized to do
business in several States.

B. Response

1. “Family planning': The Department
acknowledges that the definition has
raused misunderstanding in several
respects and hag revised the proposed
definition of this term accordingly. First,
it was never the Department's intention
to suggest that contracaption is to be .
deemphasized in the Title X program; to
make that perfectly clear, it has placed
the term “contraception” at the
beginning of the list of services to be
provided In the second sentence of the
definition, In addition, it agrees that
exclusion of postpartum services was -
inapprapriate to the extent that it
appeared to exclnde provision of

preventive methods of family planning in
the postpartum period, and has
accordingly eliminated the exclusion
from the definition. With respect to the
comments criticizing the use of the werd
“families,” the definition has been
conformed more closely to the language
of Title X. clarifying that the eligibility of
individuals will not be affected by the
regulation. Finally, with respect to the
argument that the definition of family
planning was logically inconsistent with
the rest of the regulation because of the
exclusion of “abortion-related services,”
it has modified the definition of the term
to make clear that while abortion may,
in a statutory sense, constitute “a
method of family planning,” it {3 an
impermissible method in programs -
supported by funds appropriated under
the title. - - o :
Although the Department has nat
accepted the suggestions that it delete
the references to “adoption” and
“infertility services" in their entirety
from the definition of "“family planning,”
it has modified the definition in
response to the concerns raised. Both
approaches consitute legitimate means
ot determining family size and spacing,
but adoption is simply one means of
addressing the broader probiem of
infertility. Thus, the term “infartility
gervices” in the definition has been '
changed to make this relationship clear.
With respect o the criticism that the .
definition should be limited to .
preventive methods of family planning
enly, it is clear that Congress intended
the terny “family planning” to be broader
In scope than simply contraception, as
infertility services are included as one of
the mandatory services listed in section
1001{a) of the Act, With respect to the
comments suggesting that inclusion of
infertility services should not permit
funding of in vitro fertilization, surrogate
motherhood and similar methods of

.providing children to childless couples,

the Department continues to construe

- the term, as it has in the past, a3
requiring only the provision by the Title

X project of what are known as “Level
1" services (L.e. initial infertility
Interview, education, examination,
appropriate laboratory testing,
counseling and appropriate referral},
The Department notes that a number
of the objections to the proposed
definition were premised on a
misinterpretation of its scape. The
Depariment agrees that family planning
is broader than just the provision of
contraceptive services, but it disagiees—.
that either the proposed definition or the
definition below g0 restrict the term;
see, in particular, the inclusion of .
“general reproductive health care” and’
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“infertility services” in the definition.
Moreaver, it is not correct that the
proposed definition would exclude
physical examinations, screening for
breast cancer or treatment of
aynacological problems. All of these
services continue to be authotized under
the definition. either concomitant to
providing coritraceplive services or as
“general reproductive health care.” In
addition, services not related to
pregnancy which are necessary to
general reproductive health care, such
as treatment for sexually transmitted
diseases, continue to be authorized
under the definition,

While the Department concurs in
comments regarding the importance of
carly access to high quality prenatal
sare, it does nat believe that Title X was
intended to provide prenatal care. and
therefore does not accept the suggestion
that the exclusion of prenatal care from
the definition of “family planning” be
dropped. It disagrees with the argument

that the exclusion is inconsistent with -~

the statute, The 1970 Conference Report
to Pub. L. 91-572 makes it abundantly
¢lear that while medical services are

* ¢learly permitted under Title X, they are

authorized only when related to
population research, infertility services
of preventive family planning services.
‘The excinsion of prenatal care is
consistent with this concept.

In eddifion, provision of prenatal
services, like the requirement for
pregnancy aptions counseling, wis not
included in program guidelines prior to
1981. Moregver, under the 1981 program
guidelines, prenatal services (other than
initial diagnosis and counseling) may
cnly be provided by Title X projects in
very specific and limited circumstances
and with prior approval from the
relevant regional office of the
Department. Since 1981, very faw Title X
projects have requested or received this

- authority, At the present time, for
instance, we are aware of only two
grantees in one region that have
recsived approval to provide extended
prenatal services as part of their Title X
projects. Thus, it i5 not correct, as
contended by some commenters, that
prenatal services have traditionally
been a major component of the Title X
program, Nor does the Department agree
with tha commentery that the exclusion

represents unsound public health policy,

so lang ag it is clear that the Title X
project must facilitate obtaining the
prenatal care necessary for a healthy
pregnancy. Because Title X has never
funded substantial amounts of prenatal
care and thus availability of prenatal
services would be unaffected by these
pravisions, the Department does not

agree that low income clients will
receive inferior care to what they are
now receiving. Indeed, the provisions
emphasize the importance of helping
clients to receive appropriate prenatal
sare through referral,

The Department concurs in comments
that the regulations should clarify that,
although beyond the scope of Title X,
prenatal services and adoption services
for pregnant clients do not fall under the
same statutory prohibition that abortion
services do. The regulation thus clarifies
that. while Title X does not fund
prenatal care, Title X projects are
required to faciiitate access to prenatal
care and socie! services, including
adoption services, that might be needed
by the pregnant client to promote her
well-being-and that of her child, while
making it abundantly cleer that the
project is not permitted to promote
abortion by facilitating access t¢
abortion through the referral process.
Sae the definition of “prenatal care” at
£8 53.2 and 59.8 below. ,

Finally, ths Department rejects the
argument that these regulations are
objectionable because they create a
“two-tier" aystem of health care, Le.,
clients of Title X programs, many of
whom are low-income, are prohibited
from receiving abartion counseling and
referral, while wealthy women can
obtain these services from their own
physicians. In section 1008 Congress
chose to prohibit the provision of ,
ahortion services by Title X programs.
This choice~like any choice to impose
restrictions on the use of federal funds—
necessarily creates & “two-tier” system
to the axtent that any legally obtainable
service is available in the marketplace
and unavailable in the federal program
where such services are prohibited by
law. Commenters may believe that this
{s unsound as a matter of social policy
because they believe the federal
government should fund all medical
care, If so. however, their remedy lies

‘with Congress, not with the Department

which manifestly lacks the legal
authority to implement such a social |
policy, :

2. “Program” ar *project” The
Department believes that it is not
supportable, in light of the legislative
history in the 1970 Conference Report, to
read the term “program” ia section 1008
us relating to the funded organization as
a whole, as urged by some commants.
The Department agrees thata Title X

- project must be separate and distinet

from abortion activity and that “simply
omitting offending items frora their grant
proposals” does not constitute sufficient
compliance with this precept. Indeed,

this is the rationale for promulgation of
§59.9 below. '

Hawever, in response to the confusion
expressed by many commenters on this
issue, the Department has changed the
rules below to provide a separate
definition of the term “program’ and
“project” that recognizes the generic
meaning of those.terms as use in the
statute and their commonly undesstood
usage in the grantee community. Two
new terms, “Title X program” and "Tide.
X project,” have been added
carresponding to the original definition
of program and project in the proposed
rules. These latter terms, a8 defined
below, carry substantially the same
meaning as originally proposed and

- clarify the scope of the regulatory

requirements. However, to clarify a
point that apparently confused many
commenters, a sentence has been added
in the latter definition relating to what
constitutes Title X project funds., The
.Department's concern is that all funds
allocated to the Title X program or
projest—whether they are direct Title X
grant funds, program or grant-related
income, or matching fund—be spentin .
compliance with section 1008 and that
the program be separate and distinct
“from prohibited abortion activities. The
definition in the final regufation
accomplishes this statutory mandate.
The above definitional ¢hanges

 necegsitated minor conforming changes

to the existing regulations. These ..
changes are set out at items 4 and 6 in
the rules below. C

3. Other definitions: The Department!
‘has defined the term *prenatal care” in
response ta the public comments on this
issue. It has not included any other
definitions as it does not agree that they
are needed ar appropriate here. It has

- deleted the definition of the term

“organization” because it believes the
definition is self-evident and
unrecessary. The Department has not
definad the term “medically indicated™
because. as used in § 59.5(b)(1), it refers
to an infinite variety of physical
conditions aside from pregnancy.
making further definition infeasible. As
the proposed rules did not address the
issue of defining the term “low inccme
family." the definition remains
unchanged. The term “abortion-related
services” has not been defined because
it is a0 longer employed in the text of
the rules below. The Department has not
defined the term “abortion” because it
believes the meaning is clear.

11 Standards of Ca;fpp]j.' REE = .

“The proposed rules provided that a
project may. not receive funds unless it
provides assurances satisfactory to the
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Secretary that it does not include
abostion as a method of femily planning.
Such assurances must include
representations (supported by
documentary evidence where the
Secratary requests) 4s o compliance
with each of the requirements of the
proposed regulations. .

" A. Comments

Some commenters suggested that
provisions be added which would
prohibit the funding of a program where
there are special risks that Title X funds
will be used for abortion-related
activities due to abortion advocacy
activities of the organization. They
mainfained that recognition of )
otganizations having special risks, and -

denial of funding where such risks exist, .

wil] facilitate the implementation of the
Title X program as Congress originally
intended. Commenters then went on to
list serveral examples of special risks
associated with grants to advoecacy
organizations, lacluding situations
which would place z2n abortion
edvocacy organization in a gevernment-
sponsored position of great influence

. with parsons of special vulnerability,

facilitate abortion in conflict with the

purpose of the Title X program, or make
personnel choices for reasons foreign to
the purpose of the grant, :

B. Response

The Department notes that the
suggested provisions relatingto
mdvocacy organizations were derived
from the Public Health Service's (PI15)
Grants Administration Mannal policy
relating to “Exceptional Organizations,”
a policy which has recently been revised
by the Department. While the '
Depariment agrees with the concept
behind the proposed prevision, it
believes that it {s more appropriate to
deal with the issue on a breader PHS-

wide level. Furthermore, the Department .-

believes that the risks cssociated with

-funding sdvocacy organizations will be

substantially mitigated through
implementation of the requirement of
separation between Title X programs
and activities prohibited under section
1608 and the rules pursuant thereto.

I Counsealing

Section 59.8 of the proposed rules
provided, among other things, that a
project which

provides counseling * * * for abortion
services as & method of family planning is not
ebgible to receive funds under this subpart. In
addition, because Titla X funda are intended
only for family planning, services related to
pregnancy care sfter pregnancy is diagnosed
may not be provided with Tille X funds.

Proposed § 59.8(a). In addition, proposed
§ 59.8{b} set out three examples
interpreting the regulatery language
relating to counseling: proposed

§ 50.8{b}{1) related to the provision of
prenatal services by the Title X project,.

- which was termed impermissible;

proposed § 59.8(b){3) related to
counseling for infertility and adoption.
for an infertile couple, which was
termed permissible; and proposed

.§ 59.8(b)(4) related to the provision by
the project of 8 brachure and a film that
include sections on abortion, which was
deemed to render the project ineligibie
for Title X funds, -~ .

A. Commeanls

These provisions ellcitad the most
extensive comments of any provisions of
the proposed rules, Thousands of
comments were received in opposition
to the proposed provisions, while

. thousands likewise were recelved

supporting the proposed policies, The
main issues addressed by opponents
and propon.nts are summarized below,
Qppoenents of the counseling
provisions advanced the following
objections: (1) They would require
providers to engage in unethical and
unprofessional coonduct; (2) they would
require providers to trsat Title X
patients, both for contraceptive gervices
and at the point of pregnancy diagnosis,
without informed consent; (3) because of
the two preceding facters, Title X
projects would he exposed to increased
risk of tort liability, an increase in
insurance cests or inability to obtain
Insurance, and & decreaged ability to
hive or retain competent family planning
professionals; (4) these factors would in
turn mean that, as a practical matter,
present Title X projects would be forced
to relinguish their title X funds, resulting
in a net loss of services to the Title X
client population; (5) there is no
evidence to show that the proposed
pravisions are needed; (6) the proposed
provisions are inconsistent with Title X;
(7) the proposed provisions violate the
First Amendment rights of providers and
health profzasienals in that they .
constitute viewpoint discrimination and
restriction of free speech; and (B) the
proposed provisions impermissibly

‘burden women's exercise of their right

to an abortion and violate the due
process rights of physlelans and other
health professionals to practice their
profession, '
Propaonents of the regulations, on the
other hand, argued that the proposed
provisions are needod 10 strengthen the
implementation of section 1008. They
contended that Title X is in effect
promoting abortion through current
guidelines and praciice, and the

provisions would substantially correct
this, They also contended that the

" counseling requirements in current

guidelines wrongfuily require

- organizations to engage in abortion-

related activities in order to become a
Title X grantee. Further, they maintained
that such guideline requirements have
been abused by Title ¥_providers, who
have in fact pressured pregnant wamen,

. particularly teenagers, to choose

ebortion. They maintained that the

- gensequent loss of life involved,

together with the emotional and
physical effects on the women who
ghorted, are unacceptable in a program
which was intended to have no
connection with abortion at all, much
lz3s with the promotion or facilitation of
abortion. - -

3. Medical ethics: Numarous
providers, provider organizations. and
health professionals argued that the
proposed restriction of abortion
counseling Is countrary ta sound
medical practice and the canons of
medical ethics. Basically, they
contended that medical ethics require
that a physician provide his patient with
a full discussgion of his view of her
medical ¢ircumstances in order to
enable her to make an informed choice
as to treatment; nurses and soclal '
waorkers stated similar concerns. In this -
regard, a number of comments quated -
the following statement from the 1982
Report of tha President's Commission
for the Study of Ethical Problems in
Medicine and in Biomedical and
Behawioral Reseazch; '

a physician is obligated to menon all
alternative treatments, including those he or
she does not provide or favor, so long ag they

- ace supported by respeclable medical -

opinion. .

Also cited were the American Medical
Associstion’s {(AMA) principles of
medical ethics, which state that patients
“are entitled to accept or reject a health

. care intervention on the basis of their

own personal values,” and the
Standards for Obstetric-Gynecologic
Service, Sixth Edition, {Standards) of
the Americen College of Obstetricians
end Gymecologists, which state:

1t is 1he physician's responsibility to Inform
the patient of the surgical or medical
procedure being recommended. In most
cases, the explanation should include the
necessity of the treatment, the management
glternatives, the reasonably foreseeable risks
and hazards invelved, the chances of
recavery and the likelihood of desired
outcome. Adequate opportunity shoyldbe |
providad to encourage and answer quastions.

Tt was asserted that the proposed
provisicns would require providers to
violate the canons of athics governing
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their professions and thereby expose
them to liability for malpractice. In this
" pegard, opponents of the pravisions
stated that the provisions would require
them to treat women differently
depending on their medical
circumstances. Far example, the
provision was commonly interpreted as
meaning that a nonpregnant woman
who has a severe diabetic or
hygertensive condition could, under the
provision, be counszeled with respact to
raanagement of the condition, while a
pregnant womag could not be,

It was also argued that the provision
would require physicians {o remain
gilent when cenfronted with & pregnant
patient with medical conditions which
may be exacerbated by pregnancy, such
as diabetes, multiple sclerosis, hupus, or
AIDS. These commenters apparently
interpreted the provision as precluding
any further discussion of medical
gymptoms or any other matter once
preguancy is diagnosed. Other
commenters maintained that since the
risks associated with both pregnancy
and abortion increase substantially once
the eighth week of pregnancy has
passed, it Is upethical to withheld
informaticn about bath at the time -
pregnancy is diagnosed.

Froponents of the provisions,
however. disputed that prohibiting
discussion of abortion is unethical and
instead contended that the requirements

. for “options counseling” In current
guidelines are the ethical problem. It
was noted, for example, that the House
of Delegates of the AMA has
consistently confirmed the right of .
practitioners to abstain from
involvement in abortions. In this regard,
it was argued that the ethical standard
inherent in the AMA standards and
elsewhere is nat that & physiclan must
counsel or refer, but rather that the
physician aged nct counsel or refer for
abortion. It was noted that laws in
approximately 40 states protect the right
of medical personnel not to participats

in medical procedures such as sbortion

on the basis of conscience. Some
maintained that as providersin a
preventive family planning program, .
Title X providers are not qualified to
provide services after pregnancy is
confirmed. - '
Numerous commenters argued that
the policy of requiring Title X providers
to perform noandirective counseling that
- has been applicable in the past violates
medical ethics by excluding from the
program organizations which, for motal
or religious reasons, refuse to counsel or
refer women for abartions. In addition,
many comments argued that the practice
of nondirective counseling has been

subject to widespread abuse, with many
providers foregoing any balanced
discussion of eptiens in favor of

* pressuring women, particularly

teenagers, o gbtain abortions.

Other comments argued that by
requiring “options coungeling,” the Title
X guidelines promote a moral relativism
which holds that all options are equalty
valid morally, without providing for the
expression of moral arguments opposed

o abartion or discussion of potential

psychological consequences of abortion,
This, it is argued, results in abartion
being presented as the easiest, quickest,
and least harmful solution when in fact
it may not be, and when it should in-any
avent not be so pregented in a program
that has a statutory bias against
abartion as a methed of family planning.
2. Informed consent: Opponents of the
proposed provisions expressed similar
concerns relating to the issue of
ybtaining informed congent so &s to
minimize the likelihood of malpractice
claims. While most of thé comments
relating to the tssue of informed cangent
raised the Yability concemns discussed in
the preceding section, a number of
additional concerns werse also raised. &
number of grantees and pravider
organizations argued that prohibiting
provision of information relating to
gbortion precludes obtaining an
informed consent from the patient,
either with respect to continuation of -
pregnancy or with zespect to selection of

"2 method of birth control, This, it was

argued, would place grantees in the
pasition of violating laws relating to

. informed consent of over 40 states;

specifically mentioned were California,
Maryland, Michigan, Massachusetts,
New York, and Wisconsin. .

Praponents of the regulations, on the
other hand, argued that the requirsment
of informed consent, in jurisdictions
where it applies, applies only to medical
treatment, not to counseling which leads
to zeferral. Since the propased rules
provided that pregnant women would
not receive treatment for pregnancy in
ths Title X project, the requirement o
obtain informed consent for services
relating to pregnancy does not arise.
They also argued that the informed
consent laws of varioua states would
not present a problem for Title X
praviders, ao they would be superseded,
pursuant to the Supremacy Clause of the
Constitution, to the extent they impased
requizements inconsistent with Federal
regulation. Those who atated that they
had an abortion and had not been
counseled about its effects argued that
they could not have informed consent
because they kad not been given
complete information.

8. Liability and licensure risks:
Because of the foregoing factors, many

- providers and provider organizatioas

argued that the proposed provisions
present unacceptable risks for providers.
Specifically, they argued that failure to
disclose relevant risks and
considerations to individuals, either in,
the process of counseling regarding the
selection of a method of birth cantrol or
concerning pregaancy coce pregnancy (s
diagnosed, would subject them ta .
liability for malpractice on several
pogsible tort grounds: defective consent,
abandonment, negligent failure ta
disclose, “wrongtul birth"/“wrongful
life". Cases such as Centerbury v.
Spence, 464 F, 2d 772 (D.C. Cir, 1972},

- Scott v. Bradford, 606 P. 3d 554 (Okle.,

1979), Batesh v. U.S., 400 F, Supp. 238
(D.D.C., 1874) were cited as exarnples of
the types of tort Hability to which the -
proposed pravisions would expose
providers.

Accordingty, some commenters
asserted that they would probably face
suit if they camplied with the proposed

_provisions, and, moreover, might find -

that they were uninsurable. It was also
argued that compliance with the
proposed provisions wauld place health
professionals (particularly physicians)
in many jurisdictions at risk of losing
their licenses. For example, the Attorney

_Generat for the State of Massachuzetts

stated that physicians could lose their
licerses in Massachusetts if they -

.complled with the regulations, it was

argued that bealth professicnals weuld

“" find these risks unacceptable. Thus, it

wags claimed that the tions would
tmaan that Title X providers would be
unable to attract or retain competent
professioaal stafl,

Proponests of the regulations, on the
other hand, ergued that the same -
Supremacy Clause congiderations
described in the preceding section
would protect providers from succesaful
suit, They accordingly argued that the
proposed regulations should not
increase providers® ltability and
licensure risks.

4. Impact on Title X client population:
Opponents of the proposed provisions
thus argued, based on the abave
reasons, that the net effect of the
propased provisions relating to
counseling would be io force current
Title X providers to reject Title X funds
entirely. A number of comments argued
that the propased provigions are :

Inconsistent with requirements

applicable under other 5tate aifd feder:
programs {such as the programs of

- granty 10 migrant and community heslt

centers under sections 329 and 330 of
the Public Health Service Act and bioc)
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grants to States for materna} and child
health programs under Title V of the
Secial Security Act). Commenters
making this point contended that they
would have to elect between sources of
funding; they typically stated that they
would reject Title X funds. Thus, it was
argued, a net loss of gervices to the
population currently served by Title X
would result. Planned Parenthood of
Pierce County, Washington, for instunce,
said that if it rejected Title X funds,
approximately 5,000 low income womag
in that county would be places a1 risk of
unwanted pregnancies; Plapned
Parenthood of Chicago szid that if it
rejected Title X funds, “tens of
thousands” of teenage and Jow income
women would be placed at risk,
Proponents, however, asserted that the
regulations would have a positive
impact on Title X clients and their
babies by helping proiect pregnant
clients, particularly adolescents, from
receiving incomplete counseling that in

" effect promoted abortion ard facilitated

obtaining an abortion, to the client's
(and, obvigusly, the unborn child'g)
long-term emotional and physical

detriment, Some commenters noted that -

privacy and confidentiality requiraments
swronnding counseling make It diffigult,
if not impossible, 1o reflect the
substance of counseling in auditahle
recards in arder to discern whather or
not in fact clients, especially highly
vulnerable and impressionable teens,
are being coerced into ahortion .
decisions. Other proponents argued that
e regulations would protect women
from pregmancy counseling by '
unqualified psrsonnel since most Title X
programs do not have the time to

- provide the intense support required

during the early stages of a problem
pregnancy. Proponents noted that .
decisions about families invelve more
thar just medical counssling and that
siven the potentially ssrious
£ansequences of sbortion, women are
best servad by providers outsids the
Title X program who may counsel in
greater depth about pregnancy,

5. Rational basis for regulations:
Related to the ahove concerns was tha
criticism asticulated in many ccmments
that the proposed provisions age
Isrational or are simply not needed.
Some comments contended that the
theorv advanced to justify the proposed

- prahiblition of coungeling——that
counszling and referral “aficourage or
Promote” abertion—is incorreet, In
particular, many of thege comments took
issue with the gtatement that the
provision of infarmation on abortion is
polntless absent the expectation that
some of those informed wiir net upon the

information and that the purpose of
counseling programs is t6 provide
information upen which & course of
action will be based on the graund that
it equated the provisicn of information
on mutvally exclusive choices with
promotion of & particular choice. It was
argued that, under the theory advarnced
in the proposed rules, counseling
teenagers zbout cantraceptive methods
or suicide would never be appropriate.
Furthermore, with respect to the issue of
evidence, numerous grantees stated that
they have always been and are
presently in compliance with the
requirement to separate their Title X
projects from their abartion-related
prajecis. A number of these comments
challenged the evidentiary basis for the
Department's action, arguing that the
1982 GAQ and Inspector General reports
cited in support of the proposed rules in
fact established that the audited
grantees had not spent Title X funds in
contravention of section 1008,
Proponents of the proposed mules, on
the other hand, overwhelmingly thought
that the proposed restrictions were
needed. As noted in the Rational Basis
Section and in section NIA1 above,
many indjvidnals wrote in relating
personal experience of ahuse of the
counseling process. Numerous other
Individuals and groups argued that
nondirective counseling is Inappropriate
iny & program in which abortion is a
prohibited methad of family planning
and in which it is clearly viewed as an
undgsirable elternative to childbirth,
Others argued that these counseling
practices promote the use of abortion ag
a method of family planning by helping

. & pregnant womar obtain an abortion,

They expressed the opinicn that
safeguards were needed to ensure that
pregnant women are not pressured into
having aborticns by Title X-funded
projects, Others argued that Title X
projects should actively discourage
women from obtaining abortiona by
providing ful! information desctibing the
abortion procedure and its potentia]
physical, emotiona?! and psychological
effects, as well ag providing full
information on fatal development.

8. Statutory authority: Hundreds of
comments questioned the statutory
authority for the proposed prohibition of .
abortion coungeling. Numerous :
comments suggested that the provigicns
would prevent informed congent and

* arg, therefore, inconsistent with the

requirement of gections 1001 and 1007 of
the Act that services be “voluntary," it
was alse argued that section 1008 itself
defines abortion as & method of family
Planning (albeit ene for which funds
under the title sre not aveilable) and

that therefore the statement in the
legislative history of the 1870 act that
“information would be provided on the

" full range of family planning methods,”

means that aboertion counseling must be
provided notwithstanding the :
prohibition. Representative Dingell
criticized the use of his 1970 floor
statements as support for the proposed
restrictions on counseling and referral,
His comments focused in particular on
what he saw as the failure of the
Department to take account of the
evalution of the law, that is, the
Supreme Court's decision in Row v.
Wade, 410 U.S. 113 (1973), and its
progeny. It was also argued that the
proposed provision is inconsistent with
the Department’s own regilations {n the
food and drug aréa, which the comments
contend require manufacturers of oral
tontraceptives and intracterine devices
to provide patient package inserts
explaining the risks of the respective
contraceptive methods, including some
Infarmation on abortion. Numerous
providers contended that, under the
regulations, they would be prohibited
from prescribing or dispensing :
contraceptives containing such ingert
which would, as a practica) matter, have
the effect of restricting the methods
available under Title X to barrier -
-methods, foams, and patural family
pléanning. Therefore, it was argued, such .
a restriction is contrary to the mandate
of Title X that projects offar a “Lroad
.. range" of family planning methods.
Finally, it was argued that thers is no
legal-authority for changing the current
Title X guidelines, which require that
counseling on abortion, prenatal care,
adoption and foster eare be provided to
pregonant women, - X
- These comments maintained that (ha
guidelines are clearly known by
Congress, which has implicitly approved
of them in successive reauthorizations
of the program and explicitly approved
them in language in the Conference
Report on Departmental appropriation
for FY 1987, Pub. L. 88-1005. ..
Proponents, on the other hand,
generally argued that the policies
embodied in the present Titls X
guidelines contravene section 1008, and
that the proposed restrictions on
counselirg are statutorily required or at
4 mizimum would better effectuate (he
section 1008 prohibition, As noted
gbove, they expressed the view that ,
abortion or options counseling resulta in
the premotion of abertion, and is ..
therefors inappropriate in a preventive-
family planning program which itg
authors clearly intended to have no
connection with abortion other than to
reduce the incidence thereof, The :

-
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guidelines, it was argued, had converted
Title X from a program in which
abortion was supposed to bz prohibited
into e program which in fact promotes
abortion as a method of family planning.
It was also noted that, during the 1978
reauthorization of the program, an
amendment io prohibit abortion
counseling and referral was rejected ag
- unnecessary given the prohibition of
section 1008, Further, the primary
purpose of Title X as being a preventive
family planning program was reiterated.
7. First Amaandment; A comren
argument against the propesed
. provisions were that they constitute
unconstitutional viewpoint-based
discrimination. According to the
comments, under cases such as F.C.C. v.
League of Women Voters, 468 U.S. 364
(1384}, Perry v. Sindermann, 408 U.S, 533
(1972), and Speiser v. Randall, 357 U.S.
513, 518 (1058}, the government may nat
interfere with the exercisa of the right of
free speech. The comments argued that
this principle applies not only to direct
Interference, but also to indirect
interference, such a3 attaching
uncounstitutional conditions to a
governmental benefit, penalizing
advocacy of a certain viewpoint, or
selectively granting benefits only to
those advecating particular viewpoints.
The coraments contended that the
proposed provisions contravene this
principle by prohibiting Title X funds
from going to organizations that seek to
provide all viewpoints about potenttal
options, including the abartion opticn,
while permitting funding vnder Titls X
of organizations that have or express
solely the viewpoint that abortion is not
.an option in the management of
pregnancy. :

A related argoment was that the
proposed provisions violate the First
Amendment rights of Title X health care
professionals to-express their views and
the rights of their clients to obtzin
information from their doctora. Perry v.
Sindermann, supra; Lamont v.
Postmaster General, 381 1U.8. 301, 308
(1965) {Brennan, |., concurring). Citing
Boerd of Educaiion (Island Tress) v,
Pleo, 457 0.5, 853 (1982) and Criswold v.
Cennecticut, 381 U.S. 479 (1965), some
comments took the position that the
proposed provisions represent an
impermissible attempt by the

government to “restrict the spectrum of

available knowledge” about family
planning and abortion,

Proponents of the proposed
restrictions generally argued that they
were fully constitutional and in no way
violated the First Amendment ag
interpreted by the Supreme Court's
decision in Regan v. foxation Without

Representation, 461 U.S. 540 (1983}. In
Fapan the Court upheld as
constitutional an internal revenue
statyte granting tax exemption for
certain nonprofit organizations that da
not engage in substantial lobbying
activities, It was argued that the Regan

" declsion establishes the principle that a

governmental decision not to subsidize
the exercise of a fundamental right daes

_ nol infringe upon the right and that the
_ government may adapt classifications

with respect to subsidizing the axercise
of First Amendment rights, so long as
the classifications bear g rationai
relationghip to a legitimate
governmental purpose. Since the
decigion in Harris v. McRoew, supra,
establishes that the government may
choose to promote childbirth, the
proposed policies are constitutional,

8. Unconstitutiona! interference with
right to abortion, right to practice
medicine: A number of comments
argued that the proposed provisions
prohibiting counseling regarding -
abortion are unconstitntional in that
they impermissibly burden & woman's
right to obtain abartion and interfere
with the doctor-patient relationship
safeguarded by Roe v. Wade, supra. It
wag argued that the proposed provisions
are invalid on the same basis.as the
Akron, Ohio ordinance struck dewn in
City of Akron v. Akron Center for
Reproductive Health, Inc., 462 U.3, 416
{1983), in that bath limit the presentation
of information to pregnant women _ .
relative to the ahortion decision g0 a3 to

March 17, 1987), in which a Federal
district court concluded that restrictions
on a state-supported clinic counseling
and referring for abortion were
unconstitutional insofar as they applied
to wamen who paid the full cost of their
traatment: ' .

Patients who fully pay for their services
would be denied.gccess to medical
information which may affect their decision
whether to continue the pregnancy, perhaps
enduring health risks, Here the State is not
asked to subsidiza abortions or tha exearcisza
of First Amendment rights. €62 F, Supp. at
427,

These comments contended that thig
reasoning applies to Title X clinics, as 2
significant percentage of the clients
served by Title X projects are full-pay.

Proponents of the regulations took the
position that the proposed provisions on
counseling are constitutional. Accarding
to the prapenents, the Supreme Court -
mled in Harris v. McRue, supra, that the
government may constitutionally decide
to subsidize childbirth over abortion,
and the mere denial of government
subsidy for abortion does not constitute

- & constitutionally impermissible

obstacle to the exerdise of the right to
abortion, Thus, they argued, this
necessarily means that the government
may likewise subsidize speech and
actions designed to further childbirth
and decline to subsidize speech and
actions that facilitate abortion. Such
remedies are necessary to end the
confusion which exists where clients,
-especially adolescents, may see the

discourage them from choosing abartion. ,~ interaction between federally funded

Thus, under the rationale of City of
Akron, it was claimed that the proposed
provisions both iinpermissibly interfere
with the woman's right to make an
informed choice and impermissibly |
intrude upon her physician's right to +
provide medical advice and treatment, It
was. asserted, in connection with this

- line of reasoning, that the Supreme

Court's decision in Harris v. McRae
does not insulate counseling restrictions
from constitntional attack, as that
decision only relates to a governmental
decision to subsidize the operatian
itself; restrictions on counseling, by
contrast, were gaid to directly interfere

. with the freedom of choice protected

under Roe v. Wade, The decision in
Planned Parenthood Ass'n.) Chicago
Area v, Kempiners, 331 F. Supp. 520, 326
{N.D. 11l. 1851}, vacated and remanded
an other grounds, 760 F.2d 115 (7 Cir.
1883}, aff'd on rehearing, 568 F. Supp.
1490 (N.D. I1l. 1933) was cited in support
of this proposition. Many comments
noted, in this regard, the recent decision
in Reproductive Health Services v.
Webster, 662 F, Supp. 407 {W.D. Mo,,

.. projects and ahortion services.

Proponents wanted to sever-the
“symbolic unjon" between the federal
program and private programs which
promote or provide abortions.

- B, Responlse

The Department recognizes the
problems created by the propased
provision with respect to patient
package inserts for contraceptives and

. otherwise limiting the provision of

information which is medically
necessary to understanding the relative
risks of different methads of o
contraception in the course of gelecting
a method of family planning; it has
therefore modified the requirements and
examples accordingly. See 42 CFR
59.8(a}(4) and 59.8(b)(6) below. 7
However, it disagrees with the
remaining comments opposing the
propoged restrictions on coungeling and
therefore the provisions otherwise
remain substantially as proposed. The
Department notes that many of the
objections stated appear to be based on
a miginterpretation of the scope and
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application of the counseling restriction.
It has accordingly clarified the
provisions. The explanation below
likewise attempts to clarify the
provisions, and also sets out the
Department's reasans for rejecting the
remaining comments opposing the
provisions. ' :

1. Medical ethics: The Department
telieves that much of the opposition to
the proposed restriction on caunseling
proceeds from a misunderstanding as to
what is prohibited by the provisior. and

- what ig not. It was not the intent of the
provision to restrict the ability of health
professionals to communicate to a
patient any information they discover in
‘the course of physical examination or
otherwise ahout her medical condiiion,
Contrary to the assumption of most
tommenters, dociors would not be
precluded by the provision from
informing a woman, pregnant or -
nonpregnant, that she bas a tumor,
AIDS, a diabetic or hypertensive
condition, lupys, and se on. The .
provision thus does not preclude 2
health professional from disclosing to
the woman any physical Lindings he or
she has made regarding her condition
and communicating his or her
&ssessment of the urgency of the need
for treatment, consistent with the
exercise of his or her professional
judgment. By the same token, however,
there would appear to bé no ethical _
imperative for a health professional ata
Title X clinir which will, by definition.
not be providing treatment services to
counsel 8 woman whao displays a
medics! condition unrelated to family
planning as to the medical managemant
of that condition. Ner, it should be
noted, is Title X money available for the
treatment of medical conditions
unrelated fo family planning, The same
considerations apply where pregnancy
is diagnosed, See §§ 58.8{a)(2) and
59.8(a){3] below. Rather, as has
traditionally been the case in the Title X
program and as is required by 42 CFR
539.5(b)(1) and 59.8(a)(2) helow, the
medizally responsible courze is to
ensure that the woman is referred to the
appropriste specialist for treatment of
the condition, with adequate followup
provided,

In the Department's view, the
foregoing considerations address the
¢thical objections to the proposed
Provisions. The Department notes that if
any requirement is estabiished with
regard to abortion counseling, it will
conflict with someone’s ethical beliefs,
The approach of the propesed
ragulations, however, is mors consistent
with section 1008, Mareaver, if {3
apparent that there is no ebsalute

ethical Imperative upon physicians to
counsel or refer for abortion, ag
evidenced by the “conscience” -
exceplions cited by proponents of the
Provision. Opponents contend that the
proposed rules are contrary to the
findings of the President's Commisalon
far the Study of Ethica! Problems in
Medicine and Biomedica] and
Behavioral Research, However, the
Commission also found that;

Patients are not entitled tg insist that
heaith care practitioners furnish them
services when to do 80 wauld breach the
bounds of aceeptable practice or viglate a
professional's own deeply held mera] beiiefa
or would drew on a limited resoures to which
the patient has no binding claim. (Making
Haalth Care Dzcisions, Vol. 1, p.3)

Although abortion may be considered
to be within the bounds of acceptable
medical practice, it may potentially
conflict with the professional's deeply
held moral beliefs, Moreover, since Title
X resources are clearly limited, the
patient has ne claim to the services
relating to the provisions of abortion,
The Commission went on the say that:

Similarly, a professional who has been
flexible ghout possible avanues of treaiment
us his/her standards allow is not generally
obligaied to accede to the patient in a way
that violates the bounda of acceptable
medical practiee or the provider's own deeply
held moral beliefs. id. (Vol, 1, p. 3a.)

Similarly, the American College of
Obstetricians and Gynecolagists support
the physician 1s right “[t]o refuse to
render treatment which is inconsigtent
with the Fellow's own moral coda.”
(Standards, p. 99.) T

2. Informed consent: The Department
disagrees with the numerous comments
objecting to the proposed restriction on
counseling for abartion ag res tricting a
pregnant woman's ability to give .
informed consent. As a general matter, a
requirement for informed consent only

" ariges where & course of treatment is-

proposed. See, Canterbury v, Spence,

. supra. Section 59.8(a) below makes clear

that where a woman is diagnosed as
Pregnant, the only appropriate action is
a referral for appropriate treatment
{which, as noted above, would Include
treatment for ether conditions unrelated
to pregnancy). Since the Title X project
is not providing treatment related to
pregnency (or, indeed, for other
conditions unrelated to family planning),
it has no need to obtain consent to such
treatment. Rather, it becomes the ]
responsibility of the provider to whom
the woman is referred to obtaln
appropriale conzent to services: as the
‘andards of the American College of
Obstetricians and Gynecolegista state,
“li]t is the physician's responsibility to

inform the patient of the nature of the
surgical or medical procedure being
recommended. In most cases, the
explanation should include the
necessity of the treatment * *
{emphasis added) (Standards, p. 84).
This sitwation is in essence ne different
than the situation that curreally exists in
the Title X program with respect to
services that are notoffered by the
project. Ia the Department's view, thig
fssue is thus nat a problem, and the
concerns expressed by providers
regarding violating State laws requiring
informed consent with respect to their
treatment of pregnant women are
therefore misplaced.

A conceptually different issue is
presented with respect to the issue of
informed consent to family planning
services, since in the context the Title X
project is the provider of treabment

- services. However, as noted above, the
Department has modified the rule to
make it clear that projects are not
prohibited from providing the factual
information necessary to essess the
2isks and benefits of various methods of
family planning which is provided by
means of the patient package inserts
accompanying various forms of
contraception, Thus, the projscts remain
in substartially the same posture they .
have always been in with respect to the
provision of information at this stage: -
they may provide the factual :
irformation necessary to assess risks of
a particular contraseptive method as set

~out in the patient package inserts, but
may not promote or encourage abartion
as a'fethod of family planning. Indeed,
the Department notes and concurs in
Congressman Dingell's floor statement
of November 18, 1970, in which he
stated, “the prevalense of abortion as
substitute or backup method of family
plarning can reduce the effectiveness of
family planning programs.” Cong. Reg.,
daily ed., p 37375 (Nov. 16, 1970). This
clarification thus responds to the
concerns ralsed regarding provision of
complets information on the risks of
various forms of contraception, At the
same {ime, it ensures that the project In
hq way promotes ahortion and that, at
the point at which abortion becemes
more than a hypothetical {ssue
{pregnancy), the project refers the
waman for prenatal pregnancy care
rather than providing “options .
counseling,” which could violate section
1698 by influencing her choice toward
abortion, : '
. 8. Liability and Yicensura risks: For
the reasons stated in the precédihg ~ =
secticns, the Department is of the view
that the “parade of horribles" depicted
In many of the comments with respect to
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the risk of tort Mability and loss of
licensure is invalid. In fact, physicians
are excepted from disclosing common,
known or usual information or risks to
treatment. See, Bly v. Rhoads, 222 §.E.
2d 783 {Vu. 1976}, Abortion Is clearly @
common and known precedure, and
Title X ia not the sole source of
information about it. Indeed, since Title
X projects are already prohibited under
the present regulations and guidelines
from tzking any affirmative action to
facilitate shortion, many of the “risks”
attributed to the asserted failure of the
provisions to make abortion available
have already been assumed. Moreover,
the Canterbury case cited by many of
the opponents does not presuade the
Department that the rules below
significanily increase the risk of .
liability: the coust in Canterbury held
ihat Hability will not lie unlesg a
plaintiff can establish that a reasonable
person would have taken a different
course of action had full disclosure been
ade, an extremely difficult burden
under the rules helow, given the referral
requirements. In addition, to the extent
these regulations are inconsistent with
the provisions of State law regarding
counseling and informed consent, they
may, in gome circumstances, supersede
State law under the Supremacy Clanse
of the Constitution. See, for example,
Lesiie Miiler, Inc. v. State of Arkansas,
352 U.S. 187 (1656); Planned Porenthood
of Billings, Inc. v, The State of Montana,
€48 F, Supp. 47 (D. Mont. 1986}, Thus,
provider precepticns notwithstanding,
the Department does not anticipate that
the regulations below will place Title X
providers at risk. : .

4. Impact on Title X client population:
The Department racognizes that the
regulations below may result in same
realignment of Title X providers, as
providers who disagree with the
regulations drop out of the program and
other providers enter it. However, it
notes that most of the comments taking
thia position appeared to be concerned
principally with what was perceived to
be a prohibilion on providing patient
package ivserts for oral contraceptives
and [UDs, a policy which, as explained
both above and below, is not containad’
in the rules below. The Department is
thus unpersuaded that such a
realignment will occur, or if any
realignment in fact acours, that it will
have a significant negative impact on
the Title X client population. Indeed, the
Department intends that the rules have
a positive impact on the Title X
population by helping to assure that
scarce resources are allocated to
preventive family planning and

infortility services, not to assisting
pregnant clients to obtain s abortion.
5. Rational basis for regulations: With
respect to the comments criticizing the
theoretical basis for the restriction on
cournseling, the Department thinks they
are misplaced, Indeed, the comments
concerning contraceptive counseling
support the Department's point, as both
the purpose of and the demonstrated
effect of contraceptive counseling is to
promote the use of contraception. Seme
commenters attempted to apply the
Department's analysis on counseling to
a hypothetical example of preventing
teen suicides. The hypothetical example
in fact reveals the flaw in the critics'
arguments. Given the state's interest in
protecting life, Congress might well -
establish programs te provide teenagers
or others with “directive” counseling on
suicide—that is, counseling that
encourages feenagers not to commit -

- suicide. Howevar, if Congress enacted a

statutory grant program to provide
mental health services to reduce the
incidence of mental illness, including
suicide, and included a provision that
“none of the funds appropriated under
this title shall be used in programs
where suicide is a method of alleviating
mental illness,” the Department assumes
that no éne would argue that such a
stainte permitted—much less required—
that the provisicn of “nondirective”
counseling to the depressed adolescent
would include sulcide as one of the
options followed by “mere referral” to
organizations such as the Hemlock

Society for thage who indicated that ,-’

they wanted ta choose the guicide

option. ¥ the Department is correct as to

the interpretation that would be given
such a hypothetical statutory prohibiticn
on suicide, it cannot see why the same
statutory language acquires a different
meaning when “abortion” is substituted
for “suicide.” .

it may well be that, based on differing
assessments of the relative morality of
abortion and suicide, some might {ind
nondirective options counseling
concerning abortion morally acceptable
while they would find nondirective
options counseling concerning suicide
unacceptable. Such a distinction,
however, would reflect their moral
choice, not thelr interpretation of
statutory language—it certainly would
not be based on any belief that
nondirective options counseling would
be any less likely to promote or
encourage aborticn that it would be to
promote ar encourage suicide,

The Department’s responsibility,
however, is not to maka moral choices
of this sart—it ia to implement the
choice that Congress made in enacting

section 1008. A¢ Indicated earlier, upon
regxamination of the statutory language,
the Department is simply unable to -
conclude that the type of counseling and
referral that has been required by the
program guidelines has not had the .
effect of promoting or encouraging
abortion in violation of the statuto

prohibition in section 1008, S

In addition, the Department disagrees
with the contention that the 1982 GAO
Report does not substantiate the need
for the provisions below. As noted
above, GAO found that grantees were
engaging in questionable activities
relating to coungeling and referral and
ascribed this in major part to the lack of
concrete guidance from the Department.
The comments from women who have
received abortions quoted abave
embody the concern articulated by GAQ
and indicate that the policy of the
present guidelines requiring Title X |
grantees to provide nondirective .
counseling on all options on request may
krave been violated. Moreover, given .
that the Title X projects do not provide
pregrancy services, it is unnecegsary for

- them to provide counseling with respect

to such services. In light of these
concerns, the Department has concluded
that the best way to safeguard Title X
funds from being used to promote or
facilitate abartion as a method of family
planning is to prohibit counseling
regarding abortion and ensure that
pregnant clients are referred for prenatal
services for the care of the pregnancy.

6. Statutory authority: After .
considering the comments relating to the

- provigion of factual infermation relative

to the choice of & birth ¢ontrol method,
tha Department has modified the -
regulation, See § 59.6(a) (4). below. As
Roted in the discussion at [B1 above, it
was never the Department's intention ta
restrict the range of contraceptives
avaiiable from Title X projects, and the
modification of £ 53.8{a) makes clear
thig intent. Nor are the criticisms on
informed consent grounds pertinent,
particularly in light of the changes
discussed above. As noted in the
discussion at 11IB2 abave, the issue of
informed consent as it relates to
pregnant women is beside the point,
because Title X does not provide
treatment for pregnancy, With respect to
the provision of services to nonpregnant
women, the policy remains unchafged
from that which has previcusly applied.
These changes eliminate any concarn
that regulationa might be inconsistent
with the statutory requirements relating
to the provision of servicesona =
voluntary basis,

The Department dissagrees with the
cantention that the provisions constitute
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an additional and unlawful condition on
eligibility for grants. Since, in the
Department’s view, section 1008
authorizes the provisions, they by
definition do not impose conditions that
are inconsistent with the statuta,

The Depariment also dicagrees with
the comments criticizing the restrictions
on counseling (as well as referral) as not
supported by the legislative history of
the 1970 Act. With respact to the
reference to “information * * ¢
activities” in the Conference Report,
cited by many opponents of the
provisions, It notes that the precise

. reference is to information activities that

are “related” to, among other things,
“preventive family planning services.”
Conf. Rep. No. 91-1867, 915t Cong., 2ud
Sess. 8-9 [1970). Counseling concerning
abortion is manifestly not related to
preventive family planning services.
Furthermore, regarding Representative
Dingell’s chalienge to tha Department's
interpretation of hig floot statements as
made in 1970, that challenge appears to
be based principally on the asserted
failure of the proposed regulations to
take account gubsequent developments

in the medico-legal environment, While -

the Departmen{ recognizes that there
have been developments in bath the

. medical and legal communities

regarding abortion that could lead
legistators to change their minds ag to
what restrictions are appropriate on
federally funded programs, it disagrees
with Representative Dingell as te what
legal conclusions flow from thase
developments. Section 1008 remains in
force precisely as enacted in 1970, If
Congress believed that subsequent
developments have rendered its
restrictions obsolete, it could have
amended it; it has not done so.

Moreover, the Department does not
agree that congressiona! actions
subsequent to 1370 constitute a form of
legislative ratification of its policy of
requiring abortion covnseling and
referral by Title X grantees guch that it
is now required by law to meintain that
policy in force. Although Congress has
enacted aeveral unrelated amendments
to the family planning provisions of Title
X end has authorized funding six times,
the relevant provisions of Title X have
remained unchanged since 1970, Thus,
the commenters' agruments that the
Department is now required as a matter
of law to maintain its policy of requiring
gbortion counseling and referral appears
to rest largely on inferences drawn from
Congress' failure 10 snact a statutory
amendment affirmatively rejecting that
policy.

Aside from the factual errors of this
argument, dissussed below, this

argument rests on the mistaken legal
premise that Congress' failure to enacta
statutory emendment affirmatively
rejecting this policy constitates a
ratification of the policy. In general, the
courts have been reluctant io permit
such an inference to be drawn from the
legislature's faflure to act. See, e.g.,
Motor Vehicle Manufacturers Ass'n v.
State Farm Automobile Insurance Co.,
463 U.S. 29 (1083), Indeed, even whers

Congress has acted affirmatively to the

extent of publishing & committee report
to subsequent legislation which
interprets prior law, the Court has been
unwilling 0 accord it great weight. As
the Supreme Court abserved in .
Congumer Product Sajety Comm'n. v,
GTE Sylvania, Inc., 447 U.S. 102, 118, n.

. 13 {12980), “even when it would .

otherwise be useful, subsequent
legislative history will rarely override a .
reasonable interpretation of a statute
that can be gleaned from its language
and legislative history prior {o its
enastment.”

Moreover, the facteal premise of this
argument—that Congress has adopted
the policy requiring abortion counseling
and referral-—is wrong, Many ‘
commenters descrihed the history of
Title X as reflecting seventeen years of
consistent administrative policy whick
was well known and accepted by
Congress. The facts, however, are quite
different. Initially, it should be noted
that the Depariment's policy cn abortion
counseling and referral developed in an
evolutionary manner during the 1970s,
Only in1981 was that policy
incorporated and indaed expanded in
guldelines. The available evidence
regarding Congress' knowledge and
reaction to those policies does not
reflect full knowledge and acceptance of
them. Rathet, in the Department's view,
the available evidence indicates—in the
earlier years—considerable '
congressional confusion as to what the
Department's administrative policies
were, and, thereafter, a= those policies
became more well known, considerable
political controversy as to their

- correciness bath as & matter of law and

as a matter of social policy,

The Department does not believe it is
appropriate to provide & comprehensive
analysis of the legislative history of Title
X subsequent to 1970 in this preamble.
However, by way of illugtration, the
Department does think it would be
useful to focus on one event that was
prabably given the most emphasis by
the commenters who argued that the
subsequent legislative events preclude
the promulgation of these regulations—
the 1978 defeat, by a 232-137 vote in the
House of Representatives of an

amendment to Title X proposed by
Representative Dornan. 124 Cong. Rec.
37048 (1978). ,

The defeated amendment provided
that: “No grant or contract authorized by
this Title may be made or entered into
with an entity which directly or
indirectly provides abortion, abortion
counseling, or abortion referral
services.” /d. (emphasis added). As the
underscored language indicates, Rep.
Dornan’s amendment would have done
much more than reverse HHS' then
carrent policy of permitting abortion
counseling and referral by Title X
grantges in the Title X program; in
addition to that, it would have banned
entities that provided abortion
counseling and referral with non-Federal
funds in separate programs from
participating in Title X, Indeed, in .
initially introducing this amendment,
Rep. Doman siressed the fact that it
provided a ban on participation of

- entiies—-such a3 Planned Parenthood—

which provided the described abortion-
related services. See Cong. Rec. 31241-2
[1989). : : o

Subsequently, however, when Rep.
Dornan again offered his amendment, ke
did raise the issue of HHS' abortion
counseling and referral policy, stating "it
has come to my attention there are at
least 117 hospitals and clinics teceiving
Title X family planning money where
abortion is & method of family planning
* v ' Id. at 37048. A colloguy then
ensued in which Rep. Rogers—who was
the sponsor of the reauthorization of
Title X—vehemently rejected the
statement that Title X clinics weré
providing abaortion counseling and
referral, ' :

Abortion is riot & method of family
planning. Abortion comes after pregoancy—
after pregnancy- And the gentlemen misses
the paint of what we are doing in Title X. Itis
teforse—befare. It is te let people know how
ta avoid pregnancy. We cannot use any funds
for abortion. The amendment i3 not naeded. X
urge its defeat. Jd

When Rep. Doman again referred to the
117 Title X clinics that he was informed
were providing ebortion counseling and
referral, Rep. Rogers again denied the
truth of this statement, suggesting,
among other things, that “vou may have
a hospital that may be running a family

- planning section in one wing and maybe

they do an abortion in that hospital to =
save the life of the mother.” /d.

Thus, what occurred in 1578 was: (1)
The House defeated an amendmaent that
would have done something far,diffarent
and far more sweeping than the o
prohibition on ebortion counseling and
referral costained in the regulaticns
being promulgated today, and (2) did so
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after having been emphatically
misinformed by the sponsor of the
reauthorization legislation that the
amendment was unnecessary.® The
Depariment doea not believe that this
episode can be construed as evidence of
an adoption by the Housa of
Representatives (much less Congress as
a whole) of the Department's policy at
that time. Indeed, what it appears to
reflect ia congressional confusion as to
what was occwrring in the Title X
program, At the very least, it simply
provides support for the view that an
administrative agency or a court should
look to legislation enagted by Congress
to determine what Congress' intent i,
and not try to draw inferences about
that intent from other sources.

Congress, of course, recently did enact
in the Continuing Resolution far fiscal
year 1987 legislation arguably bearing
an the Title X guidelines. Specifically, a
Canference Report to an unenacted HHS
appropriations bill was incorporated by
reference into the continuing resolution
for fiscal year 1987 (Pub, L. No. 95464,
section 101(b)(4)(e), 200 Stat. 1187
(1986)). Some commenters asserted that
the “incorporated” Conference Report
contains a restriction on administrative
change in the Title X guidelines during
fiscal year 1987. The Department
dieagrees with that interpretation of the
Conference Report. ,

Even agsuming, however, that the
Continuing Resclution, in effect,
“codified” the current Title X guidelines
for fiscal year 1987 by forbidding the
Department from changing them during
that period (/.. until October 1, 1987),
the Department does not believe that
that fact would lead 1o the conclugion
advanced by several commenters
apposed to the proposal—that the
legislation represents & definite
manifestation of congressional intent to
permanently adopt HHS' current Title X
abortien ¢counseling and referral
guidelines, Indeeq, it seems to the
Department that such an interpretation
would contravene the asserted meaning
of the legislation by converting what
wag purportedly intended as temporary,
one-year delay in amendment of the -
fuidelines into a permanent

incorporation of them into the statute, In

this connection, the Department notes
that language analogous to the language
of tha 1987 Continuing Rescluation was
dropped in the 1988 Continuing
Resolution.

* That Rep, Ragers was ¥o mistaken as to the
Department’s interpretation of section 1008 atrangly
suggests thut this interpretation was not widely
known in Congresg—ut loast it 1678=us some
commanters huve claimad.

There is no question, of course, that
Congress has now become acutely
aware of Title X. The treatment of
abortion in connection with Title X has
became a matter of sharp political
controversy in recent years, Some
members of Congress believe that the
policies set out in the current guidelines
&re correct as a matter of statutory
interpretation and administrative policy;
other members of Congress believe that
the current Department.guidelines are
incorrect as a matter of law &nd policy.
Unless and until Congress enacts new

. legislation, however, Title X remains in

effect as law, and the Department's
obligation is to interpret existing law
and--based on its experience in
administering the program—to exercise
its delegated administrative authority by
adapting the policies that best effectuate
the statute, v

7. First Amendment: The Department
disagrees with the comments .
challenging the proposed limitations on
counseling on First Amendment ‘
grounds, To begin with, it should be
noted that Congress has broad authority
to determine the purpose, terms, and
conditions under which grants are made,
Buckley v. Valso, 424 U.S. 1, 90-61

{1978). In particular, Congress, under the -

McRag case, supra, and uwnder AMaher v.
Roe, 432 U.S. 464 (1977), may make a
choice favering childbirth over abortion

- and may Implement that choice tbrough

the ajlocation of public funds. The fact
that speech in the form of counseling is- -
Involved in & program such as Title X
does not disable Congress from making
that choice, Thus, no issue of viewpoint
discrimination is posed here such s
might be presented wers the government
to fund & widespread public relations
campaign taking one view., i
The League of Women Voters case,
which was frequently cited by aritics of
the proposed rules, does not change this-

- analysis. In Leoggue of Women Voters,

the Supreme Court found
unconstitutional a statute that
prohibited editorializing by any
broadcast station that received Federal
funds. The Court expressed concern that
all editorializing was prohibited, even
that financed by private funds; it stated,
kowever, that if a statute allowed a
station to establish an affiliate which
could editorialize with nonfederal funds,

it would satisfy constitutional scrutiny.

468 U.S, at 400, n, 27. The result reached
by the Court in the Regan case, cited by
many supporters of the proposed rles,
confirms this position. In Regan, the
court upheld the constitutionality of a
section of the tax code prohibiting

- taxpayers from deducting as charitable

cantributions gifts to nonSx‘ofit

.

organizations that engage in lobbying.
The Court upheld the tax statute
because nonprofit organizations had
available an alternative avenue for

- ¢onducting labbying activities through

formation of affilate organizations under -
a separate section of the code. The rules
below clearly meet the tesis of these
cases. Indeed; asdiscussed hoth above
and in the following sections, the rules
below do not go as far as the statutes at
fssue in those cases, a3 they do not -
require the formation of a separate” | _
arganization to conduct various abortion
activities; they merely restrict what an
organization may do, with Title X

project funds, within the confines of its
Titla X project activities. .

With respect to the claim of many
comments that the counseling
resirictions of the proposed rules would,
violate the First Amendment rights of -
health care professionals and their
patients, the Department disagrees that
the cases cited in support of this claim
bear on the case at hand. The proposed
Iules, and the final rules below, do not
establish yniversally applicable penal

. provisions which interfere with an

individual’s right to free speech, as was
the case in Griswold, supra. They place
no restrictions on the dissemination of |
information by health professionals
about abortion, except in the context of .
the federally funded project. This
‘distinguishes the instant rules from ths

* Ninols law declared unconstitutional in

Kempiners, supra, which created a total
ban on funding to organizations that did
fibortion counseling ot referral. Nor is
this a casa like those invalved In -
Sherbert v. Verner, 374 U.S. 398 (1963)
and Speiser v, Randoll, supra, in which
a governmental benefit that is available
to all other similarly situated persons {s
denied solely because of the exercise of
their First Amendment rights, Title X
conferg no entitlement to benefits upon’
individual organizations; it is a o
discretionary grant program, Morsover,
the fact that an organization’s grant
application does not include abortion
activities will not automatically entitle it
to receipt of grant funds. In any event,
as noted by Judge Cudaby in his
concutring opinion in the remand by the
Court of Appeals for the Seventh Circyit
in Kempiners, the Constitution does not

” require “equal time" on the payment of

publie funds to subsidize a point of
view. 700 F. 2d 1115, at 11286,

8. Uncongtitutional interference with
right to abortion, Xight to practice
medicine: The DepartinertWinsgrees . -
with the contention of numerous critics
of the proposed rules that the proposed

- restrictions.on counseling (as well as the

other restrictions of proposed § 59.8 and
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§ 59.10) lmpermissibly burden a
woman's right to obtain an abartion, as
well es a physician’s right to practice. It
notes, as an initial matler, that there is
no significant difference in
constitutional principle between a
physician's right to practice and a
patient's right to his services. See,
Harrig v. McRae, 448 11.8. at 318, n. 21;
Whalen v. Roz, 429 U.8. 589, 605, n. 33
{1977). The regulations below are not
iike the statutes struck down in Calautti
v. Frankiin, 433 U.S. 379 (1978}, Planned
Parenthend of Central Missourl ¥,
Danforth, 428 U.8, 52 (1976}, and Cily of
. Akron, supra. In ¢ach of inese cases, the
law at issue imposed mandatory
disclosure and informational
requirements upor physicians
counseling in the gbortion context,
requirements that were enforced tiroagh
criminat and administrative sanctions.
Fven the IHinols statute at issue in
Kempiners, supra, was considered by
Judge Cudshy not to impermissibly
burden a woman's right {o an abortion, -
as she remained free, under that statute,
10 seek the services of organizations not
- funded by government funds or ta seek
counsejing from friends, family, and so
on. Kempiners, 700 F.2d at 1127
Similarly, the statutes that were struck
down in Reproductive Health Services
v. Webster, supra, prohibited not only
the uge of eny public funds for abortions
and abortion counseling but also the
performance of such activities by any
public employees or in any public
facilities. 662 F. Supp. at 424. The rulas
below arse far less broed, The rules
below, In fact, do not prevent & healih
professienzl or a provider organization
from discussing, promoting, or gtherwise
encouraging a woman to have an
ahortion as a general matter; they
simply do not permit them to do s0
within a Title X project. As suckh, they
do not suffer from the constitutional
infirmities of the laws at issug in the
cases relied upon by the opponents of |
the proposed rules.

1V. Referral

Section 50.8{a) of the proposed rules
provided, among cther things, that &
project which-——

provides * ¥ * refertul for aborlion services
as a method of family planaing is not eliaible
to receive funds under this subpart * * .
Where appropriate, medical or social service
seforrals for non-Title X supported services
ghall be mads by providing e full list of
available health care providers of
appropriata prenatal medical care and
delivery services from which a family
planning client may select. Suck referrals
may not, howevaer, be used as an indirect
means o encoLrage or promate abortion in
violution of sectivn 1008, such as coascigusly
weighting the list of referrals in favor of

health eare providers and/or facilities which
provide gbartions.

The example provided in proposed

§ 50.8(0){2) to illustrate this requirement
concernad the case of a pregnant’
woman whom the project diagnoses as
having an ectopic pregnancy; it was
stated that she should be immediately

. provided with a list of appropriate

hospitals and physicians, and that such
a refarral would be permissible undar
the statute.

A. Comments

As with the provisions on counseling, -

the proposed provisions relating lo
referral wers the subject of numerous
comments. Opponents criticized the
provisions on the ground that a
prehibition ¢n referral for abortion
would prevent prajects from insuring
that women ceonfronted with life-
threatening conditions received proper
emergency treatment, that it violated
medical ethics, that it would slow
access o abortions and to prenatal care,
that it was vague and unclear, and that
it was fllagal. Proponents, on the other
hand, argued that the provisions would
correct the ethical problems presented
by the 1981 guidelines and bring them
into conformity with section 1008,

1, Emergency referrals: Opponents of ‘

the proposed provisions uniformly
objected to these proposed policies, A
major objection, based in large part on
the ectopic pregnancy example, was that
the provision was far too broad.
Numerous providers contended that, as
drafted, the provision would place them
in the untenable position of not being
able to provide eppropriate treatment or
referrals for life-threatening conditions,
1t was repeatedly stated that the

rnedically eppropriate response, where™

an ectopic pregnancy or other life-
threatening condition is diagnosed, is to -
make immediste arrangements for
appropriate emergency treatment. Thase
comments stated that simply providing &
list of referrals would b= improper, as
well ag subject the previder to various

.tort actions,

%, Refarrals for prenatal care: A
related and very common criticlsm of

. the proposed provision was that it

would subject pregnant womsn (o a
standard of care inferior {o that
evailable to nonpregnant women. The
example typically cited was of the
woman who ts diagncsed as having a
breast lump: it was asserted that if she
is not pregnant, she can be referred to
an oncologist for examination and
treatment if it proves to be malignant; on
the other hard, It was asserted that if
she is pregnant, wnder the proposed
provision she could only be referred for

prenatal care, thereby building in a
possibly critical delay i the treatment
of a cancerous condition. The same
argument wags made by various
commenters with tespect to a range of
other conditions, such as cervical
cancer, breast cancer, AIDS, minor
gynecological problems, and so on.
According to the providers, such a
disparity in the atandard of care Is
medically indefensible and would create
major liability rlsks for them. In
addition, several comments argued that
such a policy is inconsistent with the
legislative history of the 1970 act, which
indicates that Title X projects were
intanded to be providers of
comprehensive health care and not
gimply dizpenaers of confraceptives. .
The propesed change in policy
regarding referral for ebortion itself was
also attacked as constituting unsound
public health policy. It was argued that
the requirement that women desiring
abortions be given a list of providers of
prenatal care and delivery servicés
would build in a delay in obtaining
services. It was asserted that this would
result in an increase in later, riskier
abortions, an increase in prenatal
complications and infant moriality due
to the delay in prenatal care, and an
increase in women (particularly
teenagers) being effectively deprived of
the choice to elect abortions because of
the time limits on availability and their
own comparative inability 10 negotiate
the health care system. A few providers
suggested that the provision would have
the cgunterproductive result of westing

- valuable time for those few Title X
‘clients who need genetic counseling and

for whom in utero treatment of the fetus
is a possibility.

Proponents of the proposed
provisions, on the other hand, thought
they were needed. They stated that
under the 1881 guidelines, a Title X
grantee must make abortion referrals, -
which they contended fosters a policy of
encouraging shortion since, under the

_ guidelines, projects must identify

providers of acceptable quality, ensure
that the services are obiained by the
client and in some instances, aid the
client in identilying potential resources
for raimburgement. Such activities, it
was argued, entangle the program with
abortion and therefare require projects
to indirectly support what the Federal
government cannot ditectly support,
Some maintained that the requirement
ta refer for abortion has resulted in the
implementation of a pro-aportign__-
program, because groups which refuse ™. -
to refer for abortion are excluded,
thereby causing zn overall bias toward
abortion. . :
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Proponents also argued that the
proposed provisions do not threaten the
ethical respousibilities of family
planning providers {0 rander high
quality care to their clients. They
maintained that claims that health care
providers have an ethical obligation 1o
counsel clients on abortion and to
arrange abortions is a novel
interpretation of the canons of medical
ethics, as evidenced by the fact that the
House of Delegates of the AMA has
consistently affirmed the right of
physicians to abstain from any
involvement in sbortion. In support of
the a ent that there Is no legal or
ethical requirement to refer for sbortion,
proponents pointed to various
“canscience clauses™ established by
various state and Federal statutes,
which generally provide that physicians
and other medical personnel may not be
required 10 provide, counsel or refer for
shortion if contrary to the individual's
moral beliefs. It was pointed out that if
there were an absolute ethical duty to
refer for abortions, thousands of
physicians would be unable to practice
ethically, as they refuse to refer for
abortion; the fact that such physicians
can practice was cited as evidencing the
lack of an ethical imperative to refer for
abortion. '

3. “Conscious weighting': Numerous
comments also questioned the scope
and advisability of the provision
prohibiting “coznscious weighting” of the
referral lst, Beth proponents and
opponents of the proposed rules
questioned whether they would permit
or require a facility to provide a referral
list that entirely omitted any abortion
providers, In this regard, a number of

- providers, particularly from rural areas,

asked whether the provision would _
preclude inclusion on the list of facilities
such as hospitals which perform
abortions; it was pointed out that in
many areas of the country Michigan
and Tennessee were cited as examples),
hospitals are often the main or only
source of prenatal care for indigent
women, 50 that if the provision requires
excluding them, such women would be
left without a source of prenatal care,
Questions were also rajsed as to
whether the list could be specifically
tailored to indicates providers’
specialties (such as genetic screening
and counseling, experience in handling
certain types of high-risk pregnancies)
or their willingness to accept low-
income clients and clients on welfare. so
a5 to reduce the delay in obtaining
services. With respect to indigent
women, a number of providets argued
that the only medicelly respensible -
course is ta provide preliminary prenatal

care until the woman has lined up
another provider who will accept her for
prenatal care; to fail to do so would
constitute the tort of “abandonment.”

4. Legal authority: The proposed
provisions relating to referral were also

. opposed as illegal. Opponents of the

provision suggested thatit is
inconsistent with the decision of the
11.8. Court of Appeals for the Eighth
Circuit in Valley Family Planniag v.
State of North Dakota, 861 F.2des (8
Cir. 1961), asserting that that decision
relied on and upheld an earlier
Departmental opirion construing 42 CFR
59.5(b)(1) as requiring, and section 1008
of the statute as not precluding, referral
for abortion where “medically
indicated.” Opponents also argued that
the propesed provisions are
unconstitutional, both as a restriction on
the free speech of providers and as
placing another obstacle in the path ofa
woman's exercise of her right to
abortion. - '

Proponents of the proposed
provisions, on the other hand, argued
that they are legal. It was argued that
the restrictons regarding referral are
essential to ensure that the statutory -
purpose that abortion not be promated
with Title X funds be met, und the GAO
findings were cited as evidence of abuse
of the referral process. In this regard,
saveral took the pesition that Valley
Family Planning would be irrelevant
under the proposad regulatory scheme,
since that decision simply relied on an
opinion construing the prior
requirements. They also maintained that
the arguments supperting the
constitutionality of the counseling
provisions likewise support the
constitutionality of the referral
provisions. e

B. Response '

The Department agrees with and has
accepted several of the pointe raised by
the comments on this issue, as reflected
in the revised provisions appearing at
% 59.8 (a)(2) and (3) and § 59.8(b}(2
below. .

1. Emergency referrals: The ectopic
pregnancy example has been amended
to pravide for immediate provision of
appropriate raferral for emergency
treatment, to make clear that Title X
providers are in fact obligated to
provide referrals for immmediate and
appropriate medical care when

- confronted with a life-threatening

medical condition. See § 59.8(b)(2)
below. In any cases in which emergency
referrals are needed, the Title X project
must expedite the referral and take
whatever steps are necessary and
appropriate to insure that the client

receives the services needed quickly.

" See §59.8 (a)(2) below.

2. Referral for prer. ~tal care: In
addition, the provisicus below have

been modified to make clear a point that .

was apparently misunderstood by many
¢ommenters, J.e., that Title X providers
are not precluded from making--and
indeed are obligated to make—
appropriate refersals with respect to
treatment ¢f ceadltions that are
diagnosed In the cowse of examining
pregnant Title X clients. Thus, in -
gerieral, clients with medical conditions
requiring treatment—whether pregnant
ot not—must be referred under the rules
helow to an appropriate provider of the
peeded medical care, If the condition is
one that is related to pregnancy, the . .
requirements of § 58.8(z) apply: if the
condition is one that is not related to °
pregnancy, § 59.5(b){(1) continues to
apply. See, in this regard, the discussion
at sections IB1 and I1IB1 above.

These changes and clarifications of

" the proposed policies thus respond to

most of the comments on the referral
iasue. As for the comments arguing that

the policy builds an unacceptable delay .

into the process of obtaining both
prenatal care and abortion, where

-thosen, the Department does not agree -
that substantial delays will rezult under

the rules helow. It has addressed the
issue of delay in prenatal care by
requiring that projects provide
Information designed to protect
maternal and fetal health until a
provider of prenatal care is secured for
theclient. This will permit information
regarding good health practices during -
pregnancy {e.g. waming the pregnant
woman about the risks of substunce
abuse, counseling regarding proper
nutrition, rest. and so on) to be provided

. by the praject.’

However, the Department rejects the
contention of many comments that the
policies below will expase poor and
young women to substantially greater
rigk or delay in abtaining services
related o pregnancy outcome. This
coutenticn is based on the assumption
of delay or client loss in the referral
process, However, such & risk has
always existed in the Title X program,

-a8 it has never provided any pregnancy

outcome services, whether abortion
services or delivery services. All that
the referral requirements below do is
move what has always been, where
pregnancy is diagnosed, an inevitable
referral slightly ahead in time,
Morecver, there is ro q priorireason
why a properly operating referfat ™ -
process carnot gperate just as
efficiently if it refers at the time
pregnancy is diagnosed as it can if it
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first prevides options counseling and
tren refers.

Because Title X projects de not offer
the complete continuum of cara from
pregnancy diagnosis to childbirth, there
may have been and may continna to be
some unaveoidable delays in individual
casea. The only certain way to eliminate
any gap in time would be to award Titls
X funds only to organizations which
provide the entire spectrum of chstetric
and zynacological services including
delivery services,

‘With respect to an abortion,
moreover, ihese commenis gvidence a
substantial misunderstanding of (and to
the extent they come from Title X
aroviders, probable noncompliance
with) the Title X requirements. Contrary
to the cleims of many providers, Title X
has never permitted mare than “mere
referral,” that iz, the provision of the
name and telephone number of &
provider for abortion; the extensive
facilitation of abortion {such as setting
up appointments, making transportation
arrangements, meking arrangements for
payment of the abortion} that so many
of these comments asswme to be
common practice have never been
permissible in the Title X program.
While the rules below no longer permit
“meve” referzal for abortion, this is
coensistent with the statute which clearly
intended that abortion not be facilitated
through the Title X prograrm. Those who
seek abortions must do so outside of the
program. The Title X program has never
been involved in ensuring rapid and
easy access to abortion services go that
a later term gbortion could be avoided,
Some delay In an individaal decision
choosing abortion is not unusual in
medical practics, nor i3 it in all cases
inadvisabla. ACOG, for example,
recornmends that 8 woman “should be
allcwed sufficient time for reflection
prior to making &n informed decision.”
{Standards, p. 83)

For the reasons abave, the -

Department does not believe that access
to abortions will he affected as & result
of the change in policy. Nevertheless, it
should be clear that given the
prohibition of section 1008, the
Depariment cannot now por ever hag
hean able to facilitate the selection or
obtaining of abortion as a methad of

family planning. Therefore, to the extent

abortions are not selected as a
consequence of this policy, it believes
such a result is consonant with the
congressional purpose underlying
gection 1008, which clearly disfavers the
choice of abortion as a method of family
planning.

3. “Conscious weighting™s With
respect to the comments guestioning the
meaning of the prohibition on :

“conscious weighting" of the referral
lists, the Department thinks that most of

the provider concerns are misplaced. As .

proposed, the prohibition was very-
parrow: It precluded only conscious
weighting of the list in favor of abortion
providers. As such, it was silent with
respect to other characteristics of the
list such as breakdown by area of
speciaity, acceptance of Medicaid and.
other relevant variables and.such
breakdowns were therefore not
precluded. Indeed, section 59.8{a}(2)
requires referral to “available” -
providers of prenatal care, including
providers appropriate to the Title X
clientele, wha are primarily low income,
Nor does the Depariment view the
“conscious weighting” pravision as
prohibiting the inclusion of facilities,
such as hospitals, in which abortions are
performed if they are also major
providers of prenstal care and other
services and the referral is specifically
made (o the providers of prenatal care
services, Rather, what is prohibited is
inclusion on the list of providers that, as
their main function, provide abortions
and the deliberate exclusion in the )
composition of tha list of providers that
do not provide abortions or referrais for
abortion. However, to make clear that
the requirement relates solely to the
actual composition of the list and dees
rot relate to the project’s intent, it has
deleted the word “conscioua” from

§ 59.8(a) below. In addition, the
Department has added language to

-make clear that the project may not

direct clients to prenatal providers on
the referral list who also perform
sbortions. :

4. Legal authority: The Department
also rejects tha contention that the

" - referral requirements are illegel. As

regards the Volley Family Planning
decision, it notes that the Court of
Appeals for the Eighth Circuit did not
purport to limit the Secretary's authority
to prescribe standards implementing -
section 1008; rather. putsuant to the
Supremacy Clause of the Constitution, it

~ simply applied the regulatory standards '
then in effect to supersede contrary

State law, Moreaver, the basic premise
of that regulatory standard—that
referrals where a life-threatening
condition is diagnosed are not
prohibited by section 1008 and are
regulatorily required whether or not the
treatment ultimately is abortion—is
unaffected by the rules below, as the
discussion at the first paragraph of this
saction makes clear. The Department -
intterpretation upon which Valley

Family Planning was partially based did

not state that referral is required on
demand, neither did it find that referral
is always required; rather, it held only

1

that it was required under the
regulations when medically necessary,
such as when the life of the mother is
endangered.

Nor does the Department agree that
the referral provisions of the rules below
are constitutionally infirm. With regard
to the First Amendment problems which
many comments asserted exist, there is
analytically no difference in First
Amendment terms betwear the
restrictions on counseling and the
restrictions on referral. Thus, the points

- made at IIB7 abave apply to these

ciaims ag well. As to the claim that
prohibiting projects from making
referrals for abortion constitutes an
unconstitutional interference with the
woman'’s right to obtain aad the docter's
right to refer for abortion, the points
made at {11B8 apply to this claim also.

V. Program Integrity

Section 59.9(a) of the proposed rules
provided that a Title X project must—

be kept entirely separzate and distinat,
finanedally and phyaically, frem any abortion.
related activitles. This requirement includes
maintaining separate financial. accounting
personnel and medical record systems and
aeparately maintaining other project

-functions and physical facilities (including

office space, equipment, stationary and the
likg)} in such a manner as to clearly geparate
Titla X-funded activities from abortion~
related activities. This requirement prohibits, .
by way of example, common waiting,
consultation, examingtion and reatment
areas; shared telephone numbers and
receptoniats, common names for aligible and
ineligible programs; and common office
entrances and exists, Although common
street or mailing addresses wilt .
presumptively congtitute a faflure to separate
adeguately Titla X-funded programs fram
other programs which include sbortion as a
method of family planning, grant applicanta
may seek to establish the reasonableness of

. such arrangemn!s in exeaptional cases

where, as {o the example of a large
metropolitan hespital with abortion and
family planning services located in different
wings, the fact of physical aeparation is
otherwise eatablished and no vse of
apprapriated funds In an ineligible program is
likely.

Propesed § £9.9(b) set out four examples
of fact patterns which failed to comply

with the proposed requirements and one
example of a fact pattern that complied.

A. Comments by

1. Cost The most common objection
to the proposed co-siting restrictions
was cost. Many comments, particularly
those from State and local goveémmaental
organizations, argued that the proposed
restrictions would require a substantial
investment in duplicate facilltias,
personnet and so on, which would
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-render Title X funds ﬁneconomic to

accept. The particular concern in this
regard was typically statad to be the
phrase “abortion-related services.” The
comments typically criticized this
phrase as extremely vague, but assumed
that the phrase coveraed any services in
which abortion is mentioned, such as
gonetic screening and coungeling or the
provision of handouts mentioning
abortion,.and not just the dctual
perfermance of abortions. Qne State
health deparimert questioned whether
the term “abortion-related services"”
covered such services a3 laundry,
houvsakeeping, security, and data
processing services that are shared by
the abortion component of, for example,
& large metrapolitan hospital. -

A number of public organizgtions
stated that the practical effect of the
reguirements would be to bar them from
participating in the Title X program.
They contended that they do not have
the financial ability to establish
duplicate cliaical facilities, provide
separate parking lots (as appeared to be
required in the example at proposed

- §59.9(b){1)), or even establish separate

entrances and exits. Moreover, many
stated that they are required by law to
provide services through existing public
hospitals and clinics, in which they also
conduct a variety of activities in which
abortion is mentioned, aborticn
coungeling is done, or abortions are
provided, frequently because of court

.orders mandating such activity. Several

public organizations argued that the

only organizations that would be able to .

remain i the program under the
propased requirements are the single or
dual-purpose private organizations, such
as Planned Parenthood affillates, which
would kave the financial capability and
legal flexibility to establish separate
fucilities. The requirements were seen
as impaciing particularly severely on
rural areas, where existing resources are
scarce and where distance is a major
barrier to service. Because of such
considerations, it wag argued, the
emphasis has been on establishing
multi-purpose sites of rural health care,
with which the requirements would be
at 0dds. o

Frivate providets likewise criticized
the proposed provisions as oo costly, A
rumber argued that the net effect of
separating their Title X operations from
any abortion-related activities they
tondnct would be an increass in cost for
both operations. These comments 100k
the position that a cross-subsidy
existed, with Title X benefitting from.
economies of scale due to bulk
purchasing of supplies, sharing or
averhead costs, and 30 on. A few

providers and provider organizations
submitted estimates of the cost of
complying with this provision, which
ranged up 1o $150 million for the
program as a whole. Based on such cost
estimates, a number of comments
argued that the Department did not
comply with Executive Order 12291 in
that it did not conduct a regulatory
impect analysis of the proposed
requirements, and maintained that the
preposed requirements exceeded the
impact threshold of the Executive Order,
It wag argued, moreover, that it is
inappropriate as a matter of public
pelicy to require Title X funds to be
spent o such items as paving parking
lots, which some essumed the propaosed
provislons to require, and constructing
new doorways and Jobbies rather than
on the provision of direct health care
services, A

2. Continulity of care: The co-siting
requirements were also criticized on
public health grounds, principally on the
basis that they would impact negatively
on continnity of cars between family
planning and abortion. Numerous
comments, partieularly from public
providers, argued that the trend in
public bealth hag bsan to locate related
services together, to facilitate full
utilization by clients of needed services.
For this reason, it was stated, even in
“large, metropolitan hospitals," abartion
counseling services are frequently
located in the same corridor or wing as
family planning sarvices. Such '
arrangements also decrease the rate of
repeat abortions, it was argued, by
making sontraceptive counseling and
services readily available to women
who have had or are about to have
abortions. As a practical matter,
therefore, it was asserted that it will
often not be possible to relocate Title X
services and, in any event, doing so
would not be consiatent with

contemporary public health thinking. It .

was also argued that the proposed
requirements, if complied with, would
have at least a short-term impact on
continuity of care, occasioned by the
change attendant on moving to new
facilities, hiring new personmnel, and 5o
on. A public egency in New York for
instance, indicated that family planning
providers in that state would have to
seek approval under New York's
certificate of need law to establish
duplicative services, which could
temporarily impair the ability of the
Title X projects to provide services or
clasz them down permanently, if the
certificate of need were not obtained,
Several commenters expressed concern
that the requirement of proposed § 59.9
would interfere with the activities of

_provided.

other federally funded programs in
which abortion information may be

8. Separation of medical, personnel
and financial systems: A related
criticism was frequently expressed with
regard to the proposed reguirement {o
establish separate “medical records
systems.” Many praxiders and provider
organizations argued that the
requirement would be impractical for
multifunction health care facllities, such
s hospitals or county health
departments, which maintain -
centralized medical records systems,
They also maintained that such a
requirament would Interfere with
continuity of care by fragmenting a
patient's medical records, They stated
that this could lead to poor medical
management of the patient’s care by the .
project or elsewhere in the arganization
if complete records are not obtained.
The proposed requirement was thus
generally criticized as inconsistent with
proper medical procedure.

The requirement for separate
personnel systems was attacked on
simlar grounds. Public organizationg.
generaily srgued that they could not

. comply with the proposed requirement, .

given the legal structure of mast
governmental personnel systems in
which employees of many governmental
agencles are employed under the same
personnel] system. Other provisions,
criticizing the example at proposed -

§ 59.9(b)(2), argued that it was improper

_to regulate what a physician or other

health professional, who may be
employed by the project on a part-time

- basis, does with the rest of his time.

The proposed requirement for
separate accounting systems elicited
similar criticisms. A number of
commen?s recognized that itis
reasonable, and consistent with
customary and longstanding Department
practice, to require Title X grantees to
maintain separate accounting records.
Hewever, it was repeatedly stated that
requiring separate accounting systems is
infeasible for most large organizations,
particularly governmental ones, For i
example, the state health department of
New Jerséy endaorsed the '
reasonableness of requiring physical
and financial separation of abortion and
family planning services in a hospital, _
hut argued that the common practice of-
having distinct “cost centers” in
hospitals should be sufficient to meet
the requirement for financial separation.
These comments thus urged-thit-bath.
the policy and the example at proposed
§ 58.9(b)(4) be changed.

4. Treatmen? of large, metropolitan
hospitais: The proposed provision which
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used the example of “a large,
metropolitan hospital” was critized on
several grounds. A number of ¢comuments
arguad that it was vague. Other
comments argued that it was arbitrary,
in that there is no reason 1o except
metropalitan hospitals from the
requirement that does not also apply to
rural hospitals, whick may be the only
provider of services in an area, or to
hospitals which are constructed withaut
wings but have some other type of
physical separation. As noted above, a
number of comments also stated that
* metropolitan hospitals typically locate
ebortion-related services in the same
area of the facility as family planning
services and nat in separate wings. It
was also argued that the proposal,
together with the requirement for
separate entrances and exits, does not
take into account the concerns of inner
city hospitals, which frequently restrict
the number of entrances and exits for
security reasons. For these reasong,
many public providers expressed the
view that the waiver for large
meiropalitan hospitals would be of very
little help and that the co-siting
requiretnents would force them to forego
Title X funds, , .
5. Legal aurkority: The proposed
physical separation requirements were
attacked a3 {ilega! on several grounds,
Numerous comments argued that thare
i3 no evidence that they are needed,

asserting that the Inspector General and

GAQ audits failed to show that Title X
grantees had intermingled project and
abartion-related activities in any way.
In this regard, it was argued that there is
no evidence eupporting the presumption
of illegality with respect to common
street or mailing addreases. It was also
argued that the requirements greatly
exceed what is needed to asswre that
Title X funds are not used for abortion-
related purpeses, and thus are invalid.
The decisions in the litigation involving
the State of Arizona and Planned
Parenthoad of Centra] and Northern
Arizona (see, e.q.. Planned Porenthood
of Central and Northern Arizona v. The
State of Arizong, 788 F. 24, 1348 {8 Cir. .
1986), affd U.S, ., 107 8. Ct 391
{1988;) and Planned Parenthood of
Billings, Inc. v. The State af Moatana,
Ssuprqg, were cited in support of thig
argument. Finally, scme comments alsa
conténded that the proposed
requirements violate the First
Amendment, based on the decision in
League of Women Voters, supra, In-that
decision, it was argued, the Suprame
Court established the principle that the
government may not require the
vecipient of a Federal benefit (in that
cage, & broadcast license) to establish

an “entirely separate facility” to
exercise its First Amendment rights,
even thaugh it could decline to subsidize

the exercise of thase rights with Federal

funds. The proposed co-siting
requirements, it was argued, constituts a
requirement to establish an “entirely
separate facility” analogous to that
considered and rejected by the Supreme
Court and I3 thus invalid.

Proponents of the regulations
uniformly supported the proposed
physical separation requirements, Many

- argued that physical infermingling of

Title X projects with abortion facilities
necessatily has the effect of subsidizing
the latter, contrary to Congressional
Intent. Others contended that lack of
physical separation necessarily leads to
the public perception that the .
government 18 supporting abortion as a
method of family planaing, which is
contrary to the intent of section 1008
that Title X funds not be nsed ta
promote abortion as a method of family
planning. Because Title X clients do not
see the accounting and other “paper™
Indices of separation, it was argued,
physical separation is the only
reasonable means to clarify that Title X
projects may not include abortion and
that the federal government insists on a

" clear adherence to its policy against

spending federal money to facilitate
abortions, In this regard, it was evident
from the comments of hundreds of
individuals that they confused the Title
X projects with abortion providers or
assumed that Title X projects were
generally abortion providers.

B. Response

The Department hag carefully -
considered the comments received
concerning the proposed separation
rgquirements and has made a pumber of
changes to the requirements in light of
the comments received. In essence, the
new rules adopt an approach that will
enable the Department to make case-by-
case determinations as to whether a
given Title X project is physically and
financially separate from prohibited
activities. As stated in the proposed
rules, meeting the requirement of section

1008 mandates that Title X programs be

organized 80 that they are physically
and financially separate from othey
activities which are prohibited from
inclusion in a Title X program. Having a
program that is separate from such

activities {s & necessary predicate to any

determination that abortion is not being
included as a method of family planning
in the Title X program. Under ths rules
below, the separation must be objective;
that is, if the Title X program cannot be
distinguished from. prohibited activitias
conducted by the grantee or others, the

statutory mandate has nat been met.
Thus, the rule below providas tha,
while accounting separation is
necessary, it is not sufficient. There
must also be a visible separation
between the Title X program and other
activities which are prohibited from
inclusion in the Title X program. To
determine whether sufficient separation
exists in a particolar case, the
Department will weigh the relevant
factors, The regulation identifies four
non-exclusion factors relevant to such a
determination. See § 59.9 below,
However, because the rule below adopts
a “facts and circumstances approach,” it
is felt that providing examples would be

- misleading, in that examples are

unlikely to replicate the complex
circumstances and ¢onditions that the
Depariment will be considering when
making the individual determinations
called for by the rule, Accordingly,
unlike proposed § 59.9, § 59.9 below
contalns no examples. .

In light of these changes to the
proposed rule, the Department makes
the following responses to the public
comments, -

1. Cost. Because of the adoption of 2
case-by-case determination approach in
the rules below, it is not possible to
determine with any precision the costs
that grantees will face in
accommodating to the rules. However,
tha Department would note that mest of
the actual or apparent requirements of
proposed § 59.9 that caused the most
concern regarding costs, such as the

tated requirement for sepatrate
entrances and exits and the apparent
(although unintended) requirement to
repave parking lots, no longer constitute
rper se tests under rules below.
Certainly, the Departiment at thig point
does net have complate data about each
of the 4.000 clinics presently in the -
program so that it could determine how
much, if any, expense each would incur
to maintain pregram integrity. Indeed,
the Department has in part chosen a
case-by-case approach so as to be able
to implement this policy with a greater
understanding and sensitivity to the

- eosts imposed, In any event, because the

rules nio longer contain the rigid physical
separation requirements of the proposed
rules, it does not agree that the “worst
caze" estimales submitted of
approximately 350,000 per clinic are -
likely to be realized for many clinics.
Accordingly, the Department 18 not
persuaded that the rules below wiil
substantially impact upon rural health
carg providers. TR
The Department also 18 unpersuaded
by the provider argumants that Title X
benefits from luck of separation fram
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abortion facilities due to the economies
of scale that arerealized, Indeed, such
comments only underscore the problem
of commingling the Title X services with
abortion services, bath in the difficulty
of ensuring that no subsidy in the other
direction occurs, but also in creating the
appearance, if not the reality, of federal
support of abortion, Further, current
prograru policy allows grant funds to be
used for the ore-time costs associated
with relocating a Title X clinie for the
express purpose of complying with the
rules below.

2. Continuily of core: The above
changes also respond to severa! of the
provider concerns with continuity of
care, as do the related changed
discussed in the following section. The
example typically cited-—the Title X
clinic that is Jocated at the same site as
a project funded under another program
that provides genetic screening and
counseling—may rot be affected by the
requirsments ravised, if the project can
ghow that the later project’s activities
meet the separation indicia of § 5.9
below. To the extent the rules below
minimize continuity betwzen family
planning and abortion, this Is a result
which the Department views as
consistent with section 1008. .

3. Separation of medical records,
personnel, and finencial and accounting
systems: The requiremenis relating to
separate financial and accounting,
personnel, and medical records gystems
have been eliminated in response to the
concerns raised in the public comments,
See § 59.9 below. However, in order to
ensure financial separation of abortion
from Title X and consistent with past
braciice as well as in recognition of the
customary financial management

practices of health care providers, § 59.9

below provides that one of the indicia of
separation 10 be considercd is the
existence of separate accounting
records that are separate from thaose of
any abortion activity it conducts, ‘This, it
should be emphasized, repressnis no
change from lengstanding program
practice. With respect to the ssve of
shared personnel, § 59.9 belaw
establishes the existence of separate
persennel as one of the regulatory
indicia of separation. However, as noted
abeve with respect to this section, the
existence of thig factor—like the
existence of any of the factors sat out in
§ 59.9—in a particular case isnot a per
se disqualification, but rather must be
considered in light of the facts and
circumstances of the project as a whole,
Where sharing of personnel exists, but
the project can demonstrate on an
overall basis that it I3 objectively
separated from prohibited activities, the

Department will determine that the
project is in compliance with § 50.9.
Accordingly, the Department does not
believe that the concerns raised with
respect to the abllity of medical
personnel to act outside their
employment by the project are valid,
These changes thus address and should
allay many of the cost concerns
expressed by the public comments,

4, Treatment of large, metropolitan
hospitals: The Department has deleted
the language relating ta large hospitals.
1t agrees that this langnage was unclear
and suggested criteria that were never
intended to apply. Moreover, the
approach adopted below makes such a
provision no longer necessary. -

5. Legal authority: The legal anthority
{or thege regulations is discussed
extensively elsewhere in this preamble
and does not need to be repeated here,
In brief, section 1008 ptohibits the use of
title X funds in programs that include
aboertion as 2 method of family planning,
Thus, section 1008 is broader than a
mere restriction on the use of federal
funds, and clearly authorizes the
Department fo set out rules to
implement its mandate that Title X
programs not include prohibited
sctivities. Based on the need to
implement the mandate of the staruie
and the Departments experience in
administering the program, the
Department has concluded that greaier
guidance and specificity Is needed with-
regard to program separateness. Section
55.9's case-by-case approach will allow -
the Department to implement the
statutory mandate of program .
separateness with sensitivity to the
circumstances of each progrem. Thus,
adopting the case-by-case approach
reflects the Department's efforts to
reconcile the commands of the statute
with the concerns expressed by
commenters. As such, it reflects a
rasonable exercise of the Department's
authority to promulgate rules for the
administration of the Title X program.
With repsect to the constitutional ¢laims
raised by some commenters, the - '
Department disagrees that the cases
cited, particularly League of Women
Voters, supra, preclude the policies
below, for the reasons more fully
discussed previously and below.

VI Advococy of Abortion

Proposed § 59.10 set out a number of
restrictions designed to ensure that Title
X grantees do not promote cr encourage
abortion as a method of family planning
with Title X funds. Under proposed
§ 59.10(a), a Title X project could—
take no action which encouragas, promotes,
or advoestes abortion as a method of family

planning, or which assists a woman in
obtaining an abortion as a methed of family
pianning. Actiong.are considered 10
ancourage, promote, or advocate abortion as
a method of family planning if they in any .
way have the effect of facilitating abtaining
abortion as & methad of family planning.

The proposed rule prohibited certain
specific actions: lobbying, providing
speakars promotingabortion and paying
dues to abortion advocacy organizations
{proposed § 59.9(a)(1)); using legal
ection fo make abortion available ag &
method of family planning (proposed

§ 59.9(a)(2}): and developing or

_ disseminating materials advocating

abortion as a mathod of family planning
(proposed § 59.9(a)(3)). Five examples
were provided. The following four were
termed impermissible under the statute:
providing a brochure advertising an
abortion clinie, paying dues to an
organization which devotes a -
substantial part of its activities to
lobbying Congress for liberalized
abortion laws, displaying posters
encouraging clients to write legislators
ta vote in favor of abortion, and :
assisting clients in making appoiatments
at abortion clinics; the fifth example,

-concerning the activities of the Title X

profect’s personnel outside of the project
in writing legislators in support of pro- - -
choice legislation, was termed .
petmisaible. See proposed 4 $9.10(b).

A. Comments

1. Provision of abortion materials: The
majority ¢f comments opposing
p:gﬁosed § 59.10 criticized the
prohibition of proposed. § 59.10(a) '
relating to assisting a woman to obtain a

. family planning abortion and actions

that “Int any way have the effect of
facilitating obtaining abortion,” together
with proposed § 59.10{a)(3) relating to
the development and dissemination of
materials (including printed matter and
audiovigval materiais) advocating -
abortion as a methed of family planning.
The usual criticism was that these
pravisions are overbroad, in that they
fail to distingnish between the provision
of factual information and advocacy of
abortion. It was argued that the
provisions would prohibit Title X
grantees from disseminating such things
as patient package inserts included in
oral contraceptive packages and the
patient information required by the Food
and Drug Administration regarding the

"1UD, or even keeping copies of the

telephone yellow pages which contain
advertisements by abortion clinics, A
national medical organization suggested -
that the “assisting” and “facilitating"
language of proposed § 59.10(a) would
preclude Title X projects from providing
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copies of a patient's medieal records on
request, if the request came from an
ebortion facility, which conflicts with

the principle that patients have & right to -
. their medical records. :

A serles of related legal objections
were algo ralged, The same criticisms
relating to informed consent and '
voluntary acceptance of services that
were articulated with respect to the
proposed counseling provisions were
likewise stated with respect to proposed
§ 59.10. In addition, many opponents
argued that these provisiong are
unconstitutionally vague in fatling to
make clear exactly what the limitg on .
expression are, so that a provider could
never be certain whether it had violated
them or not. It was also argued by a
number of organizations that the
provisions violate the First Amendment
in constituting viewpolnt-based -
discrimination (by forbidding pro-

" abortion but not anti-abortion speech)

and by requiring grantees to relinquish
their right to epeech that |5 protected
under Griswold v. Cannecticut, supra. It

- was further argued that thege

restrictions on speech are not
permissible on the theory that g benefit,
rather then a right, is denled, ag the
government may not condition receipt of
a benefit upon the relinquishment of
First Amendment rights, as such a
condition would have a chilling affect on
the exsreise of those rights, Perry v,
Sindermann, sypro, Planned FParenthaod

. of Central end Northern Arizonav. The

- Guttmacher Instituls v. McPherson, 616

State of Arizong, supro, and Alan

F. Supp. 195, 202 (S.D.N.Y. 1985) were
cited 1u support of this argument. .
Supparters of the proposed provisions,
on the sther hand, generally expresged
the view that they were appropriate and
needed. They contended that advocacy
of abortion i not a proper governmental
function and is certainly not a “family
Planning” service which shoujd be
subsidized with federal funds. With
regard to constitutional concerns, it was
argued that the provisions are _
constitutional because the constitutional
guarantees under the First Amendment

- do not apply to the government; those

acting as agents of the government have
O greater rights than the government

itself, and accordingly the gavernment

-may lawfully restrict what they say on

i3 behalf. Also citad in support of the

consttutionality of these provisions was
Regan v. Taxation Withoue :

. Repregentation, supra.

2. Dues payment, lobbying and

Hitization: The femaining provisions of

Proposed § 59,10 attracied somewhat
less comment, A ganers] criticism of

these provizions was that they would

Prevent Title X grantees who are pro-
abortion from exercising their First
Arnendment rights. In this regard, the '
provisions were criticized as politically
motivated and not politically neutral; it
wag argued that they permit Title X
funds to be used to support pro-life
political, legal and lobbying activities,
but prohibit such use of funds for the
contrary point of view. In addition, g
number of specific criticisms of the

_provisions were expressed. The

restriction on payinent of dues ta
organizations that advocate abortion
was objected to as depriving grantess of
access to needed professional :
information and services, as wall T ]
being an unconstitutional restriction of
their right to free assoctation under the
First Amendment. The restrictions on
lobbying were generally criticized as
unnecessary; several comments argued
that IRS requirements and OMB Circular
No. A-122 already limit lobbying by
grantees, and stated that there is no
evidence that grantees are not
complying with these requirements, It
was also asserted that the lobbying
restrictions violated the First

ndment. Similar arguments were
made with respect to the restriction on
Litigation which, in addition, wag

- - criticized as vague, Questions were
" raised as to whether a grantee, which in

its ron-project activities provides .
abortions, could defend itgelf under this

‘provision In any malpractice actions
" arising out of such abortons, S
Proponents of the prapoged provisiona

generally took the position that, if
anything, they did not go far enough. In
this regard, it was argued that it iy
Inconsistent to restrict a grantee from
advocating abortion if the parent
organization is permitted to do 50 on the
ground that the federal funds “fres up”
funds of the parent organization for such
advocacy activity. In addition, one
comment took the position that the
example at proposed § 59.10{b)(2) was
Inconsistent with the logle of the
reguiation as a whole: If the point of the
provisions is {0 separate Title X funds
from abortion advecacy, then payment
of dues to an arganization that devates
any part of its activities to lobbying for

. abortion should be prohibited. The

proponents of the provisions also fgok
the pasition that, since the restrictions
only apply ta the Title ¥ project itself,
they are constitutional, Regan V.
Taxation Without Representation, .
supra, was cited in support of this
argument, as, it was noted, that case
specifically concerned the availability of
8 tex exemption with regard to lobbying
activities; in that case, the organizatien's
tax exemption wag denied because a

———

substantial part of its activities were
devoted to lobbying,

B. Response ‘ ,

The Department has considered the
comments received, but for the reasons
stated below, has not accepted them.
Accordingly, § 59,10 below remains
substantially as proposed. ,

1. Provision of abortion materjals: The
Department notes that many of the
comments critizizing these provisions
proceed from g misunderstanding of the
requirements or have been addressed in
cannection with revisions to the rest of
the regulation, As noted in the
discussion at sections I1fB1 and IB2
above, it is not the intent of these

Tegulations to restrict the provision of

information to Title X clients necessary
to assess the risks and benefits of -
different methods of contraception, See
§ 59.8(a}{4) above. Similarly, keeping the
rellow pages in the roject office and
provision of medical records to &nothgr

- Medical provider would not be

proscribed, as they are not actions that
directly “assist” a woman to obtain an.
abortion, )

With respect to the legal eriticlsms of

gse provisions, the Department does
not believe that they have merit, It
notes, as an initial matter, that with the
exception of the provision relating to
payment of dues, the policies at
proposed § 59.10(a} represent the long-
standing interpretation of section 1008

'by this Department, of which the grantee

community should be aware and {3

‘currently bound. What the fina] rules

below da is reduce to readily accessible
written, regulatory form compliance
standards which were articulated in an
OGC opinion written in 1978 and a
matter of public record since 1980, It is
difficult to understand how, with these -
policies reduced to written, regulatory
form and with concrete applications of
them provided as in the praposed rules
&nd the finel rules helow, the regulatory

- framework can be challenged as
* “vague," when the status quo, which the
“opponents of the regulations uniformly

seek to continue, is not. The criticisms
made on informed consent and
“voluntariness” grounds are, with
vespect to the provisions of § 59.10,
Irrelevant, as those provisions in general
do not relate to treatment, per se. -
However, {o the extent that the -

. requirements of § 59.10 do impinge on

treatment, these concerns are addregsed

, at section UIIB2 above, With respect to

the claims that § 59.10 18 . .s~rcimn. .
unconstitutional, the Department

 disagrees that these claims have merit,

hese provisions are constitutional
under the standards set forth in Regan v.
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Taxation Without Representation,
supra, and League of Women Voters,
supra, because they do not prohibit
organizations from establishing
affillates that provide abortion
materials. They permit an organization
to operate both a Title X project and a
project that would educate women on
abortion as long as they are separate
and distinct.

- 2. Dues payment, lobbying, and

 Litigation: The Department disagrees

with the comments criticizing the
proposed policies as not politically

- neutral. It is true that § 59.10, like the

remainder of the rules below, does
exhibit a bias in favor of childbirth and
against abortion as & method of family
planning. However, this biag is explicit

in the statute itself, and is not a creation -

‘of this Department or this

Administration, Moreover, as noted
above, virtwally al] of the policles in
§ 59.10 represent program requirements

‘that antedate the present

Administration. Thus, it considers these
criticisms to be unfounded. ,

With respect to the specific objections
{o the provisions relating to dues
payment, lobbying and litigation, the
Department disagrees that they have
merit, It should be noted in this regard
that the requirements apply oniy to the
project. Thus, if a grantee organization
believes that its interests are best
served by belonging to an organization
that advacates abortion, it is free to joim;
it simply may not use project funds for
payment of dues. Similarly, if it wishes
ta lobby for the passage of pro-abortion
legislation, it may, so long as project
funds (including project personnel
working on project time) are not used.

€ same principle applies with respect
to the restriction on litigation, and thus
the answer to the malpractice concern
raised by some providers is that the
organization may of course defend itself,
See the examples at § 59.10({b) below.

The Department has thus not acecepted |
the criticism expressed by some
supporters of the rule, e, that the
restrictions of § 59.10 should apply to-
the arganization in its entirely rather
than just to the Title X-supported

_broject. It does not agree that it has the
‘statutory authority to impose such a

policy. as section 1008 by its terms
applies solely to programs supported
with Title X funds: therefore, activities
lying outside the project are not covered
by the statutary prohibition; Moreaver,
such a policy would raise potential
constitutional concerns. By the game
token, since the restrictions at issye
affect only the project, and not the
organization as a whole, they come
squarely within the Regan case, supra,

and the claim that they violate the First
Amendment ig without merit.

VIL Regulatory Impact Analysis
A. Executive Order 12291

Executive Order 12291 requires that a
regulatory impact analysis be performed
for any “major rule,” as defined in the

. Executive Order, Although the rules

below establish standards of
performance for all Title X programs,
only the requirements under § 59.9,
Maintenance of program integrity, may

‘have effects of the type and/or

magnifude cavered by Executive Order
12291, As discussed above, in reponse to
comments about ¢costs of complying with
the rules, the Department has changed
the rules to require appropriste and
objective separation between the Title X
program and activities prohibitad under
the subpart.-The Department at this
point does not have complete data about
each of the 4,000 clinics presently in the
program to determine how much, if any,
expenses each will have to incur to
maintain program integrity as mandated
by Congress. However, since the rules
no longer contain the rigid physical
separation requirements of the proposed
tules, the Department does not helieve
that the cosis associated with
implementation of the requirements
contained in § 59.9 will aven begin to
approach the level of $100 rmillion, The
Secretary has determined, therefore,
that this final rule is not a “major rule” _
as defined under E.O. 12291 because it
will not have an annual effect on the
econamy of $160 million or more, or
otherwise meet the criteria for which a
regulatory impact analysis is required,

B. Regulatory Flexibility Act
The Regulatory Flexibility Act (5

. U.8.C. Ch. 6) requires the federal

government 1o anticipate and reduce the
impact of rules and paperwork
requirements on small entities. Although
the rules below establish standards of
performance for all Title X programs,
only the requirements under § 59.9,
Maintenance of program integrity, may
have effects of the type covered by the
Regulatory Flexibility Act. With ane
exception, the effect of the rules is ig
eliminate exfsting requirements or
Permissive provisions congerning the
rovision of abortian-related services,
and as a result the rules should to this
extent produce a reduction in costs for
Title X programs. The exception Is at
§ 59.9, relating to separation of services
prohibited under this.subpart from the
Title X program, For the reasons
discussed ubove, the Secretary certifies,
under 5 U.S.C. 805(b), enacted by the

- Regulatory Flexibility Act (Pub. L, 96~

354), that these rules will not have a
significant impact on a substantial
number of small entities,

C. Executive Order 12612

Executivé Order 12612 requires that a
Federalism Assessment be prepared in
any cases in which proposed policies
have significantTederalism implications
as defined in the Executive Order, )
Araong the types of actions which can
have such Implications are federal

regulatory actions which preempt State

law. As discussed above, the.
Department does not intend or interpret
these rules as imposing additlonal costs
or burdens on the States or preempting
State laws and has argued that these -
rules will not have any of those effects,
nor are they inconsistent with any of the
principles, criteria or requirements
established by this Executive Order. To
the extent there are any additional costs
for the operation of Title X programs

* resulting from these regulations, these

costs are small, (see the discussion of
Executive Qrder 12201, ahove) and are
casts which will affect only the
expenditure of Title X program funds,
To the extend that these rules may have
any effect, undetected by this analysis,
which would create any federalism
impact, the Department maintains that
these regulations are necessary to
ensure the integrity of the Title X

. program and appropriate enforcement of

section 1008. Therefore, these rules

“comply with the letter and spirit of

Exgcutive Order 12612,

D. Paperwork Reduction Act

"The final rules do not impose a burden
of information coliection under the
Paperwork Reduction Act. Information
collection requirements which were
included in § 58.9 of the propesed rules
have been deleted, The requirement
established at § 59.7 will be
administered in such a way that it will
nat create any paperwork burden.
Applicants for grants will be asked

. merely to sign an assurance of

compliance with the requirements in

§ 59.8 through § 59.10. Additional . .
documentary evidence will be requested
of an applicant or grantee only on a
case-by-case basis in situations where
such information is deemed necessary -
by the Secretary. The final rules do not
contain any information collection
requirements subject to OMB approval
under the Paperwork Reduction Act.

E. Family Impact

CEneemen, L L

The final rules have been reviewed in
conformance with E.Q. 12606. The effect
of the fina! rules is to establish _
standards of compliance concerning the
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separation of abortion services from the
national family planning program.

The final rules were agsessed undey
the saven ¢riteria in section 1 of E.Q,
12608, We conclude that the rules below
will not have a significant potential
negative imgact on family well-being,
based on the following determinations:

1. Impact or stability of the family:
Although program services are provided
without regard tq, among other things,
age, sex, number of pregnanciag, or
marital status, it is inherent in the
character of the services provided under
the program that other family members,
such as 8 spouse, will be affected by the
gervices. The limitations on pPreject
involvement with abortion in the rles
below are intended to convey to the
public the Department's concern for the
well-being of both mothers and their
unborn children. )

2, Impact on parental influence: The
rules below will lessen the influence of
service providers and create an ’
Increased oppertunity for parents?
influence on the education; nurture, and
supervision of their children,
Approximately 1,000,006 adolescents are
served by Title X. Of those who become
pregnant, Title X will no longer counsel
or refer them for abortion, This
increases the likelihood of adolegeents
seeking parental ddvice whep facad
with pregnancy and reinforces that the
seeking of parental advice and
invelvement is preferable to government
services. .

3. Governmental intrusion on Jamily

. activities: The rules below prohibit Title
X projects from counseling cnce
pregnancy is diagnosed and require
‘referral for services. Insofar as thig
policy affects teenage clients of Title X
projects, it thus diminishes the role of
federally funded entities in influencing
the childbearing decision and may sarve
to increase the parental role, .

4. Impact on fam;ly earnings: The
rules below wiil have ng fmpact on
family earnings, ag they relate solely to
Teceipt of health services under
governmentally funded programs and
not to income-producing activities of
individuals. There should likewise be no
impact an family budgets in the
Bggregate, as the decrease of services in
Some areas (e.g., prenatal services) will
be replaced by Increesed services in
other areas (e.g., preventive family
planning services),

5. Feasibility of less Foderal
Sovernment involvement: The rules
below principally involve establishing
standards for compliance with & federal
statute by recipients of foderal grant
funds. The monitoring activiiies called
for ould not be discharged by a non-
federal entity, '

6. Message of the rules rsgarding the
status of the fomily: Ona ‘message to the
public is that family planning is
separable from abortion and that the
government supports, through its
funding, programs that enable families
to plan the number and spacing of their
children, either through preventive

. methads of family planning or through

management of infertility prablems, but
not through elimination of unberm
children by abortion, In reviéwing the
public comments, the Department was
impressed that both supporters and
Opponents of the proposed rules seemed
to agree that Title X has in the past
linked family planning and abortion; the
rules below break this link and dispel
ey perception that Title X funds may
be uged to suppert abortion services and
activities, '

7. Message of the rules to young

People concerning their behavior and

saciaf norms: The message to young .
people is that the federal government

does not sanction abortion as & meathod .

of family plenning and that it will not
Provide funding for actions that help
young women with an unintended
Pregnancy to obtain an ahortion.

List of Subjects in 42 CFR Part 59

Family planning—birth control, Grant
programs—-health, Health facilities.

Dated: January 28, 15388,

‘Robert E. Windom, .
“Assistant Secretary for Health,

Approved: January 28, 1988,
Otis R, Bowen,

Secretary. )

For the reasons set out in the =~ .
preamble, Subpart A of Part 59, 42 Code
of Federal Regulations, is hereby
amended as set forth below,

PART 59~-[AMENDED]

1, The authority citation for Subpart A
of 42 CFR Part 59 is revised Lo read as
follows: )

Autharity: 42 U.8.C, 30024

2.In 42 CFR 59.2, the follewing
definitlons are added:

§99.2 [Amended]

* * L] LA

“Family planning” means the process
of establishing objectives for the number
and spacing of one's children and
selecting the means by which those
objectives may be achieved, These
means include a broad range of
accaptable and effective methods and
services to limit or enhance fertility,
including contraceptive methods
(including natura] family planning and
abstinence) and the management of
infertility (including adoption), Family

planning services includes -
preconceptional counseling, educati
and general reproductive health cars - R
(including diagnosis and freatment of . .
infections which threaten reproductive .
capability). Family planning does riot :
include pregnancy care {including ‘- ~ .77
obstetric or prenatal care). Ag required

by saction 1008 of the Act, abortion may -
not be included®s a method of family
plenning in the Title X project. Family
planning, as supported under this _
subpart, should reduce the incidence.of -~

“abortion,

“Grantee” means the organization to . -
which a grant is awarded under section
1001 of the Act,

- L4 * - \J

. “Prenatal care” means medical- :
services provided to a pregnant woman.
t0 promote maternal and fetal health,.:. )

“Program" and “project” are used oo
interchangeably and mean a coherent -
assembly of plans, activities and -
supparting regources cantained within
an administrative framework.

“Title X" means Title X of the Act, 42
U.S.C, 300, et seq. o

“Title X program” and “Title X
project” are used interchangeably and
mean the identified program which s
approved by the Secratary for support
under seztion 1001 of the Act, ag the
context may require. Title X project
funds include all funds allocated to the
Title X program, including but nat
limited to grant funds, grant-related
income or matching funds,
§59.5 [Amended]

" 3.1n 42 CFR 59.5(a), paragraph (a){5) ls
removed and paragraphs {a}(6) through
(&){11) are redesignated as paragraphs
{a}(5} through {a)(10) respectively.

4. 42 CFR 59.5(b)(3){i} is revised to
reaqd as follows: - :

§59.5 [Amended]

- » ] ] *
i’b] * W g
{3) * &k &

(i} achieve community undei-standing

- of the objectives ¢f the Title X program,

- v &« L[]

5. In 42 CFR Part §9, § 59.7 through
§ 59.13 are redesignated as § 59.11
through § 59.17 respectively. and new
§.59.7 through § 59.20 are added to read
as follows: -
§59.7 Standards of compliance with
praohibition on abartion. :

A project may not receive funds under
this subpart unless it provideg-agaurance
satisfactory o the Secretary that it doeg
not include abortion as 8 method of
family planning, Such assurance must
inelude, a¢ & minimum, representations
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the provision of abortions by excludi orriral care and necessary soclal legislation to increese in any way the
available providers who dg pot prow:g ovices, and provides her with a lig of svailabllity of abortion ag & method of
aborlions, or by “sigering” clients to $uch providers from which the cliont . family planning :
providers who offes agonr%on asa m:i choose, S:ch)a&u&r‘x: ":um“‘m' (2] Providing speakers 1o promote the
method of famjly Planning. M(B) "i“ﬁ’i'gmﬁm stall P::’Vig:- use of abortion as & method of family

(4) Nothing in this subpart shall be :
p3trued as prohibiting the provision of - m:‘,?fz‘{:,?‘:n;,uﬁcw y C:’““ i (3) Paying dues 10 any group that as a

information 10 5 Project client whigh is trace : 1 8 cant part of its activities
medically necessary to assess the risks cfﬁmugg&mgmf:f :mggrw famgcates sbortion ag & method of

and benefits of diffcrent methods of : arma family pl :
contraception in the coupge of select! g:zf::d% g‘: ;;nmmtﬁ i;:ckageu!::m (4) Using logs! action to make -
a method: provideg, that the provision of &ccompanying a brang of org] abortion avaifable in Any way ag
this information does not lncﬂdo contraceptives, mg 10 abertion method of family Plaaning; and

counseling with respect to or otharwige $ scuss ) Developing or dimm!nnting in any
plx;oque abortion as a method of family f;uh};,in,?:!:?; mg:u? m,,:g’;,,’if,,‘? - Way materials (laclud.lnd printed matter-
: er

PAnning, : i and audiovisual mat

(b) Examples. (1) A pregnant client of :},eo?-,?:; :: ‘: ;,‘}ﬁ;‘,{,‘}:ﬁ‘;ﬁmn& abortion as & method of family planning,
& Title X project requasts prenatal care qp 0 Provision of this information does (b) Exampies. (1) Clients ata Title X
Sarvices, which pro‘}cct personnel are not canstitute abortion counseling or prolect are given brochures &dvertising
qualified to provide, Because the " relerral, ‘ an abortion clinje, Provision'oX g™ -
provision of such services is outgige the , brochure violates ubparagraph (a) of
scope of family planaing supportod by §50.9 Maintenancy of program integrity, - qj, section, . ’
Title X, the client must be reforred 19 A Title X project must bo organized g0 {2) A Titde X project makes an

Sppropriate providers of prenatal care, that it 1y physically and financially appointment for a Pregnant clicnt with
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an abortion clinic. The Title X project
has violated paragraph (a) of thig
ection. ,

(3} A Title X project pays dues o a
'state asgociation which, among othep
ctivities, lobbies at state and losal
- Jevels for the passage of legislation to
:protect and expand the legal availability
. of abortton as a method of family
“planning. The association spends a
-significant amount of its gnnual budget
- -on gsuch activity. Payment of dues to the
. association violates paragraph {a){3) of

this section. :
{4} An organization conducts a
- number of activities, including operating
. @ Title X project. The organization uses
non-project funds to pay dues to an
asgociation which, among other

: activities, engages in lobbying to protect
'+ and expand the legal availability of -

o abortion as a method aof family planning,

The association spends a significant
amount of its annual budget on such
activity, Payment of dues to the

——

assaciation by the organization does not
violate paragraph (a)(3) of this section,
(8} An organization that operates a
Title X project engages in lobbying to
increase the legal availability of

abartion as a method of family planuing.

The project itself engages in no such
activities and the facilities and funds of
the project are kept separate from
prohibited activities, The project is not
in viglation of paragraph (a)(1} of thia
section. .

~ (8) Employees of a Title X project
write their legislative representatives in
support of legislation seeking to expand
the legal availability of abortion, using
no project funds to do so, The Title X

Project has nat violated paragraph (a)(1)

of this gection, .

(7) On her own time and at her own -
expense, a Titls X project employee
speaks before a legislative body in
support of abottion as a method of -
family planning. The Title X project has
not violated paragraph (a) of this
gection.

- 6.In addition to the amendments set

forth abave, in 42 CFR Part 59 remove
the words “project” or “projects” or
“project’s” and add in their place, the

- words “Title X project"” or “Title X
‘prajects” or “Title X project’s,”

respectively, in the following places:

{a) Section 58.2 definition of “low
income family™; _

(b} Section 59.518N(1); :

(c) Section 59.5(b), introductary text;

(d) Section 59.5(b)(3)(iii);

{e) Section 59.5(b)(4);

() Section 59.5(b){7):

‘ﬁ] Section 59.5(b}{10);

{h) Section 59.6(a); .

(i) Newly redesignated § 59.11(aj; -

(k) Newly redesignated § 59.11{a){7);

(1) Newly redesignated § 59.11(b);

(m) Newly redesignated § §9.11(c);

{n) Newly redesignated § 69.12(a), the
first time it appears; S

{0} Newly redesignated § §9.15;

(p) Newly redesignated § 69.18(a),
[FR Doc, 83-2089 Filed 1-29-88: 9:13 am}
BILLING CODE £160~17-4

. NETTaa,
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October 30, 1991

October XX, 1991

Dear Mr. Secretary:

Throughout the debate about the relationship of the
Title X family planning program and abortion counseling, some
have raised questions about the regulations that relate to the
services offered to pregnant women. In order to clarify the
purpose and intent of these regulations, I am directing that in
implementing these regulations you insure that the following
principles, inherent in the statute, are adhered to:

1. Nothing in these regulations is to prevent a woman from
receiving complete medical information about her condition
from a physician.

2. Title X projects are~to‘provide necessary referrals to
appropriate health care facilities when medically
indicated.

3. If a woman is found to have any medical probleh, she must

be assisted in receiving complete medical care, even if
the ultimate result may be the termination of her
pregnancy.

4. Referrals may be made by Title X programs to full-service
health care providers that perform abortions, but not to
providers whose principal business is abortion.

I am confident that the regulations, if adhered to, will
assure that the confidentiality of the doctor/patient
relationship will be preserved, and that the operation of the
Title X family planning program is compatible w1th free speech
and the highest standards of medical care.

Sincerely,



October XX, 1991

Dear Mr. Secretary:

Throughout the debate about the relationship of the
Title X family planning program and abortion counseling,
questions have been raised about the regulations that guide the
services offered to pregnant women. The rule is likely to take
effect shortly in areas beyond the parts of five states where
it is currently in place, and thus it is timely to consider
how the rule will be implemented. )

All pregnant women should be counseled on their options in
a setting where comprehensive health care is avajlable. Title
X projects are not meant to provide that care; itle X
projects are meant, to provide pre-conception care. Therefore
pregnant womenAEE;;QQ be referred to full-service health care
providers. These providers may perform abortions, as long as
their principal business is not abortion. I am confident that
the regulations, if adhered to, will assure that women will be
counseled on their options.

) Nothing in these regulations is to prevent a woman from
receiving complete medical information about her condition from
a physician.

Adherence to the guidance provided in this letter should
assure that the operation of the Title X family planning

program is compatible with free speech and the highest
standards of medical care.

2) Sincerely,

)
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES e

Public Health Service
42 CFR Part 59

Statutory Prohibition on Use of |
Appropriated Funds In Programs
Where Abortion (s a Method of Family
Planning; Standard of Compliance for
Family Planning Services Projects

AGENCY: Public Health Service, HHS.
ACTION: Final rules.

SUMMARY: The Public Health Service
(PHS) amends the regulations governing
the use of funds for family planning
services under Title X of the Public
Health Service Act in order to set
specific standards for compliance with
the statutory requirement that none of
the funds appropriated under Title X
may be used in programs where
abartion is a method of family planaing.
It is expected that the amendments will
improve compliance by grantees with
the statute and facilitate momtonng of
compliance by PHS. :

vATE: The rules are effective March 3,
1988, except for 42 CFR 53.9, which wm
be effecuve April 4, 1988. ;

ADDRESS: Nahers Cabamss, Deputy
Assistant Secretary for Population
‘Affairs, Room 736E, 200 Independence
Ave. SW,, Washingten, DC 20201 .. -.2

FOR FURTHER INFORMATION CONTACT: . =
Nabers Cabaniss at 202-245-0132.
SUPPLEMENTARY INFORMATION: On July
30, 1887, President Reagan announced
_ that the Department of Health and
Human Services would, within 30 days,
publish preposed regulations applicable
to grants under Title X of the Public
Health Service Act, 42 U.S.C. 300, ef *
seq., to give effect to the statutory
prohibition on the use of Title X
appropriated funds in programs include
abortion as a method of family planning.
On September 1, 1987, a Notice of .
Proposed Rulemaking was accordingly -
published in the Faderal Register. 52 FR
33210. The September 1 notice proposed
rules which would prohibit Title X
projects from counseling or referring
project clients for abortion as a method -
of family planning. The proposed rules
also reguired grantees to separate their
Titls X pro;ect-—-physwally and
financially—{rom any abortion
activities, Finally, the rules proposed
compliance standards for family
planning projects fundsd under Title X
to specifically prohibit certain actions
that promote or encourage abortion as a
method of family planning, such as the
use of praject funds for lobbying for

‘Background
- Few issues Iadng our aocxety today" e

- are more divisive than that of abortion.
Those who oppose abortion do'so on the .

* killing of an innocent human life and, as

. an immediate and positive option for -
_pregnant women in crisis and consider .:*

. any 3ovemmemal regulation of abortion
. to be a wrongful intrusion by the State
: mto a very personal decision. .

- charged nature of the public comments -
" received on this regulatory proposal
- emnphagsize the polar divisions of .

" the detailed explanation of the “"-*.. &
“.Department's actions below are
. provided for this reason.

“ Act was enacted in 1870 by Pub, L. 91~ -

" things, make grants to public and priv te .
nonprofit entities to establish and .
* operate family planning projects.

. . Service Act, 42 11.5.C. 300(a}. Section "'
1008 of Title X, 42 U.5.C. 300a-6,
contains the following prohibition, - AR

abortion, developing and disseiniriating
materials advocating abortion, or taking -

legal action to make abortion available -
as a method of family planning, .
Proposed 42 CFR 59.8-59.10. P
The Department requested public
comment on the proposed provisions. -

Approximately 75,000 comments were ,."_T_‘
- is a “legitimate congressional interest in
‘ protecting potential life,"-Congress may
" decline to subsidize abortions, even

received during the 60-day comment -

. period. Of these comments, a majonty ’
‘favored the proposed policies. The 7.~

- Department has carefully consxdered the

..issues raised by the public. A i

description and dicussion of these
issues precedes the final rules set out
below, g g . :

ground that it i nothing less than the

such, is not only the unconscionable
destruction of an individual life but also -

" sets the stage for the devaluation of life
. on a much broader scale. Those who

favor the choice of abortion view it as

Ll
e

* Indeed, the volume and hxghly

¢ national opinion on this issue. Because :
the rules below address such &

: controversial issue, it is imperative that

these final rules be precisely e
understood. The extended d!acusssmn cf

. " :'the legal framework circumscribing the .

Department's regulatory authority and

Title X of the Publts Health Service:

572, It authorizes the Secretary of Heal
and Human Services to, among other -

Section 1001(a) of the Public Health .~

which has not been altered smce
enacted in 1970

None of the funds appropriated under this
title shall be used in programs where .-
abortion is a method of family planning.

This language clearly creates a wall of

separation between Title X programs i ®

and abartion as a method of family .
planning. It embodies a view that By
abortior is inappropriate &s a method of

: ‘intent in this connecti

K ' legistation be used only to support preventive f
“family planning services, population

e,

* Dingell,

fium‘]y planning. Indeed. as the Supreme

Court has recognized abortion is
“inherently different from other medical

- . procedures, because no other procedure
- involves the purposeful termination of a
“potential life,” Harris v. McRae, 448
... U.8.297, 325 (1980). In McRae, the

Supreme Court stated that because there

though it may not erect legal obstacles

40 the exercise of that choice, /d. Section

1008 and the mle below express just

“"such a decision and thus fall squarely
-within the range of choices that tlre-
Supreme Court has recognized that the . S
' government may legitimately make. .. -. 7
.7 Itis important to recognize that . -
" section 1008 extends to all activities
conducted by the federally funded

. “project, not just the use of federal funds

: 4,;: for abortions within the project. When a

statute focuses only on the acutal use of .

-»'_.federal funds, mere allocation of costs
" through appropriate bookkeeping entries
.'may he appropriate. In section 1008, ’

owever, Congress crafted a broader
prohibition, and that pro}ubmon should

-begiveneffect. . ...

: Moreover, it is clear that Congresa
esigned the Title X program to

" “provided preventive family planning and
_ infertility services, not to provide all
' possible medical services, including

services for the care of pregnant women.

-(Compare section 1001 of the Act, 42

U.8.C. 300 and section 330 of the Act, 42
U.S.C. 254c¢.) This design is consistent
with the-statutory probxbmon of section
1008, ©

.+ The legislative history of Title X bears

ut this interpretation. The most
ignificant expression cf congressional
tained in

ort accomp
ich contains the following

‘n is, and has been, the imeni ofboth .
Houses that the funds authorized under this

research, infertility services,* and other

. .“related medical, information and education

 activitles. The conferees have adopted the

‘language contained in section 1008, which

.+ prohibits the use of such funds for abordon fn
. order to make clear this intent.®

ition, Congressman John

1008, made the following statement on

'the ﬂoor of the House:

"""h"'u- .

* Tha statutory requirements for mfemlny

_-’_sewtcee was not added until the 1978 amendmenta,
+ # Conf. Rep. No. 21-1667, $7th Cong., 2nd Sess. 8-9

(1870).




October XX, 1991

-Dear Mr. Secretary:

" Throughout the debate about the relationship of the
Title X family planning program and abortion counseling, some
have raised questions about the regulations that relate to the
services offered to pregnant women. In order to clarify the
purpose and intent of these regulations, I am directing that in
implementing these regulations you insure that the following
‘principles, inherent in the statute, are adhered to:

1. Nothing in these regulations is to prevent a woman from
receiving complete medlcal information about her condition
from a phys101an.

2. Title X progects are to provide necessary referrals to
appropriate health care facilities when medlcally
indicated. :

3. If a woman is found to have any medical problem, she must
be assisted in receiving complete medical care, even if
the ultimate result may be the termination of her
pregnancy. '

4. Referrals may be made by Title X programs to full- -service
health care providers that perform abortions, -but not to
providers whose principal business is abortion.

) I am confident that the regulations, if adhered to, will
assure that women will be counseled on their options, and that
the operation of the Title X family planning program is
compatible with free speech and the highest standards of
medical care.

Sincerely,



i

POSSIBLE AGREEMENT ON POLICY WITH RESPECT TO PREGNANCY
RELATED SERVICES IN TITLE X FUNDED CLINICS
' (OCTOBER 25 , 1991)

A. Treatment of Title X projects which provide prenatal care,
such as, but not limited to, community health centers,
hospitals, or family planning clinics that offer such care:

When a woman comes in for family planning services and is
determined in the course of the visit to be pregnant, she should be offered
information regarding her pregnancy. The provider of services will
furnish a list of community resources for medical care and social
services which may include providers of pregnancy termination if they
also provide prenatal care. If the woman elects to remain in that project
for services, she will be provided with the same pregnancy related
services and information that all of the projects’ patients receive. The
project would be allowed to retain Title X funds as part of its general
operating support. The Title X projects under Part A may use Title X funds
for all services that are allowable under Part B.

B. Treatment of Title X projects which do not provide prenatal
care:

(1) When a woman comes in for family planning services and is
determined in the course of the visit to be pregnant, she should be offered
information regarding her pregnancy. If she is found to have a significant
medical problem, she should be referred to a provider of comprehensive
medical care. The project will furnish a list of community resources for
medical care and social services which may include providers of
pregnancy termination if they also provide prenatal care. If requested, the
project will make every effort to assist the pregnant woman in making an
~appointment with a prenatal care provider. In addition, the project will
provide the woman with written information to be developed by the
Secretary of Health and Human Services about appropriate prenatal care
that includes a discussion of proper nutrition and exercise, the need to
avoid alcohol, drug and tobacco use, and the importance of receiving
medical care.



(2) The project shall give factual answers to questions the woman has
about her pregnancy and her legal and medical options. Questions about an
individual’s medical conditions that relate to her pregnancy should be
referred to an appropriate practitioner, on or off premises. Upon a
woman’s request, identification of providers of adoption and pregnancy
termination services will be made available, including providers who do
not also provide prenatal care. Factual information may also be provided
about the mix of services provided by each provider and the payment
sources they accept. The project is not to provide directive counseling to
the woman regarding her pregnancy. Should this process of answering
questions be found to advocate pregnancy termination or adoption the
Title X project would be subject to the procedures which apply to misuse
of grant funds, including termination of the grant or portion of the grant
which funds the project.

(3) Nothi-ng in this statute is intended to preclude a health care
professional or trained clinician under the supervision of a medical
director, from fulfilling his or her generally-accepted professional duty.

C. Relationship to Non-Title X Services:
Nothing in this statute is intended to circumscribe the services

offered by a recipient of Title X funds with other public or private funds.
Nothing in this statute is intended to address 42CFR59.9 (Feb. 2, 1988)
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A. Treatment of Title X projects which provide prenatal care,
such as, but not limited to, community health centers,
hospitals, or [Planned Parenthood] family planning clinics
that offer such care:

When a woman comes in for family planning services and is

determined in the course of the visit to be pregnant, she
should be offered ’£6118wiRg information regarding her
pregnancy| . Tﬁﬁgghé'provider of services will furnish a list of
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1. When a woman comes in for family planning services and
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pregnancy[.]:/ [1]xf she is found to have a significant medical
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provider[. I};—in addition, the project will provide the woman
with written information to be developed by the Secretary of
Health and Human Services about appropriate prenatal care that
includes a discussion of proper nutrition and exercise, the
need to avoid alcohol, drug and tobacco use, and the importance
of receiving medical care.

.. 2. The project shall give factual answers to questions
the wom§n gas %pzut her pregnancy and her legal and medical
options [Qlguestions about an individual's medical
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October XX, 1991

Dear Mr. Secretary::

Throughout the debate about the relationship of the
Title X family planning program and abortion counseling, some
have raised questions about the regulations that relate to the
services offered to pregnant women. In order to clarify the
purpose and intent of these regulations, I am directing that in
implementing these regulations you insure that the following
principles, inherent in the statute, are adhered to:

1. Nothing in these regulations is to prevent a woman from
- receiving complete medical information about her condition
from a physician. '

2. Title X projects are to provide necessary referrals to
appropriate health care facilities when medically
indicated.

3. If a woman is found to have‘any medical problem, she must

be assisted in receiving complete medical care, even if
the ultimate result may be the termination of her
pregnancy.

4. Referrals may be made by Title X programs’to full-service
health care providers that perform abortions, but not to
providers whose principal business is abortion.

‘ I am confident that the regulations, if adhered to, will
assure that women will be counseled on their options, and that
the operation of the Title X family planning program is
compatible with free speech and the highest standards of
medical care. '

Sincerely,



October XX, 1991

Dear Mr. Secretary:

Throughout the debate about the relationship of the
Title X family planning program and abortion counseling, some
have raised questions about the regulations that relate to the
services offered to pregnant women. In order to clarify the
purpose and intent of these regulations, I am directing that in
implementing these regulations you insure that the following
principles inherent in the statute, are adhered to:

1. Nothing in these regulations is to prevent a woman from
receiving complete medlcal 1nformat10n about her condition
from a phy3101an.

2. Title X projects are to provide necessary referrals to

appropriate health care facilities when medically
indicated.
3. If a woman is found to have any medical problem, she must

be assisted in receiving complete medical care, even if
the ultimate result may be the termination of her
pregnancy. ’

4, Referrals may be made by Title X programs to full-service
health care providers that perform abortions, but not to
providers whose principal business is abortion.

I am confident that the regulations, if adhered to, will
assure that women will be counseled on their options, and that
the operation of the Title X family planning program is
compatible with free speech and the highest standards of
medical care.

Sincerely,



October XX, 1991

Dear Mr. Secretary:

" Throughout the debate about the relationship of the
Title X family planning program and abortion counseling, some
have raised questions about the regulations that relate to the
services offered to pregnant women. In order to clarify the
purpose and intent of these regulations, I am directing that in
implementing these regulations you insure that the following
principles, inherent in the statute, are adhered to:

1. Nothing in these regulations is to prevent a woman from
receiving complete medical information about her condition
from a physician.

2. Title X projects are to provide necessary referrals to
appropriate health care facilities when medically
indicated.

3. If a woman is found to have any medical problem, she must
be assisted in receiving complete medical care, even if
the ultimate result may be the termination of her
pregnancy. ‘

4. Referrals may be made by Title X programs to full¥service
health care providers that perform abortions, but not to
providers whose principal business is abortion.

I am confident that the regulations, if adhered to, will
assure that women will be counseled on their options, and that
the operation of the Title X family planning program is
compatible with free speech and the highest standards of
medical care.

Sincerely,
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(supported by such documentation as
the Secretary may request) as to
compliance with each of the
requirements in § 59.8 through § 59.10. A
project must comply with such
requirements at all times during the
period for which support under Title X ig
provided, -

§59.8 Prohibition on Ming and
feferral for abortion services; imitation of
program sefvices to family planning.

(a){1) a Title X project may not |
provide counseling concerning the use of
abortion as a method of family
or provide referral for abortion as a
method of family planning,
onSZ)fB‘aue Title X funds are lzltended

y for family planning, once a client
served by a Title X project is diagnosed
a3 pregnact, she must be referred for
8ppropriate prengtal and/oe socigl
services by furnishing a list of available
providers that promote the welfare of
mother end unborn child, She must also
be provided with information necessary
to protect the health of mother and
unborn child until such time as the
referral appointment is kept. mses in

emergency care is requ
however, the Title X project shall be -
. required only to refor the client ‘
immediately to an appropriate provider
of emergency medical services,

(3) A Title X project may not use
prenatal, soclal service or emergency
medical or other referrals as an indirect
meens of encouraging or promoting
‘abortion a3 a method of family planning,
such as by weizhing the list of referrals
in favor of health care providers which
ﬂ:’“’m abortions, by including on the

it of referra! providers health care
providers whose principal business is
the provision of abortions, by excluding
available providers who do not provide
abortions, or by “steering” clients to
providers who offer abortion ag a
method of family planning. -

(4) Nothing in thia subpart ghall bg
‘construed as prohibiting the provision of
information ta a project client which is
medically necessary to assess the Tisks
and benefits ¢f different methods of
contraception in the course of selecting
a method: provided, that the provision of
this information does not include
counseling with rospect to or otharwige
Promote asbortion as 2 method of fami)y
planning.

(b) Examples. (1) A pregnant client of
@ Title X project requests prenatal care
sarvices, which project personnel are
Yualified to provide. Becauge the
Provision of such services ig outside the
scope of family planning supportod by
Title X, the client must be re arred 10
Appropriate providers of prenatal care.

—

(2) A Title X project discovers an
ectopic pregnancy in the course of

ucting a physical examination of a
client. Referral arrangements for
emergency medical care are
immediately provided. Such action is in
compliance with the requirements of
paragraph (a)(2) of this gection.

A pregnant woman asks the Title X
Pproject to provide ber with a list of
abortion providers in the area. The Title
X project tells her that it does not pefer
for ebortion but pravides her g kst
which includes, among other health care
providers, alocal clinic which - .
principally provides abortions. Inclusion
of gxe clinie ;.i: thﬁ(li;t lfa uiﬁnconsistent
with paragraph (a)(8) of this section.

(4) A pregnant woman asks the Title X
project to provide her with a list of
abortion providers in the area. The
Project tells her that it does not refer for
abortion and provides her a list which
consists of hospitals and clinics and
other providers which provide prenatal -
care and also provide abortions, None of
the entries on the Jist are praviders that
principally provide abortions. Although
there are several ap, ropriate providers
of prenatal care in the area which do not
Pprovide or refer for abortions, none of .
these providers are included on the list.
Provision of the listis inconsistent with
pa(ragaaph {a)(3) of this section, "

pregnant woman reques
information on abortion and asks the
Title X project 1o refer her 10 an
abortien provider. The project counselor _
tells hor that the project does not
consider abortion an appropriate
methed of family plar.ntng and thercfore
does not counse! or refer for abortion.
The counselor furthar tells the client that
the project can help her to obtain
prenatal care and necessary social
sorvices, and provides her with a ligt of
such providers from which the client .
may choose. Such actions are congistent
with paragraph (a) of this soction,

(8) Title X projact stalf provide
contraceptive counseling to a elient in
order to asgist her in selecting a
contfraceptive method. In discussing oral
cantraceptives, the project counselop
Provides the client with information
coatained in the patient package insert
gccompanying a brand of mb!oru
contraceptives, referring to a on
only in the context of @ discussion of the
relative safety of various contraceptive
methods and in no way promoting
abortion as a mathod of family planning.
The provision of this information dogs
Not canstitute abortion counseling or
referral,

$80.9 Maintenance of program Integtity.
A Title X project must be organized so
that it Is physically and financially
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separate, as determined in accordance
with the review established in this
section, from activities which are
prohibited under section 1008 of the Act
and § 59.8 and § 59.10 of these
~Tegulations from inclugion in-the Title X
rogram. In order to be physically and
ancially separate, a Title X Pproject
must have an objective integrity and
independence from prohibited activities.
Mere bookkeeping separation of Title X
funds from other monies is not .
sufficient. The Secretary will determine
whether such objective integrity and
independence exist based on a teview
of facts and circumstances. Factars
relevant to this determination shall

" inelude {but are not limited to):

"(8) The existence of separate

- Qccounting records:

(L) The degree of separation from
facilities (¢.2., treatment, consultation,
examination, and waiting rooms) in .
which prohibited activities oceur and
the extent of such prohibited activities;

(c) Th:l‘.existcnce of separate

personn :

(d) The extent 10 which and
othar forms of identification of the Title
X project are present and signs and

" material promoting abortion are absent. )

§60.10 Prohibition on activities that .
sicourage, promote or advocate abortion.

(2) A Title X project may not -
encourage, pramote or advocate
abortion as a mothod of family planning
This requirement %rohibits actions to
assist women to obtain abortions or
inefease the availability or accessibility -
of abortion for family planning purposes,
Prohibited actions include the use of
Title X project funds for the following:

(1) Lobbying for the passage of
legislation to increase in any way the .
availability of abortion as g method of
family planning; '

(2) Providing speakers to promote the
uss of abortion as & method of Family

planning: '
(8) Paying dues to any group that as a
significent part of its activities

" advocates abortion as a method of

{family planning:

(4) Using lega! action to make
abortion available in any way as a
method of family planning; and

(5) Devsloping or disseminating in any
printed matter-
and audiovisual materia ¢) advocating
abortion as & method of family planning.

(b) Examples. (1) Clients at a Title X
project are given brochureg advertising
an abortion clinic. Provision' oM™ - -

brochure violates subparagraph (a} of

is section,
(2) A Title X project makes an
appointment for a pregnant elient with



October XX, 1991

Dear Mr. Secretary:

Throughout the debate about the relationship of the
Title X family planning program and abortion counseling,
questions have been raised about the regulations that guide the
services offered to pregnant women. The rule is likely to take
effect shortly in areas beyond the parts of five states where
it is currently in place, and thus it is timely to consider how
the rule will be implemented.

I am directing you to make sure that, in the
implementation of the rule, the following principles, inherent
in the statute, are adhered to:

1. Nothing in these regulations is to prevent a woman from
receiving complete medical information about her condition
from a physician.

2. Title X projects are to provide necessary referral to a
medical facility when medically indicated.

3. If a woman is found to have any medical problem, she must
be assisted in receiving complete medical care, even if
the ultimate result may be termination of pregnancy.

4. Referrals may be made by Title X programs to full-service
health care providers that perform abortions, but not to
providers who principal business is abortion.

I am confident that the regulations, if adhered to will
assure that women will be counseled on their options and that
the operation of the Title X family planning program is
compatible with free speech and the highest standards of
medical care. '

Sincerely,
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Congress of the Anited States
Houge of Representatives
@Washington, BE 20515

October 11, 1991

President George Bush

The White House

1600 Pennsylvania Avenue, N.W.
Washington, D.C. 20500

Dear Mr. President:

We are writing regarding the prohibition on enforcement of the
restrictions placed on Title X of the Public Health Service Act
contained in H.R. 2707, the Labor, Health & Human Services -and
Education appropriations bill for 1992. : . :

We - strongly urge you to sign this leglslatlon 1nclud1ng the "gag
rule" provision.

Although the under51gned hold different views on’ the 1ssue of
abortion, we agree that the federal government cannot be allowed
to' intrude on the physician-patient relationship, which is the
cornerstone of our health care system. Prohlbltlng phy51c1ans
from discussing health care options with patients is a blatant
and unconscionable contravention of medical ethics and violates
society's most basic expectations of medical professionals.

In addition, we believe implementation of these restrictions -
raises deep concerns about the relationship between the
government and the governed. We believe that regardless of what
right may be in question, every citizen is absolutely entltled to:
be told the truth and the entire truth by the government
concerning his or her constitutional options.

# rule" and to undertake a thorough review of
ﬁyg toward the issuance of new, more balanced
jould take into account the concerns we have
letter.

Sincerely;
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/ Vo

Bill Green, M.C.

N

Ralph Regula, M.C.

ccs: Hon. thﬁ Sununu

Il

Carl Pursell, M.C.
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POSSIBLE AGREEMENT ON POLICY WITH RESPECT TO PREGNANCY
RELATED SERVICES IN TITLE X FUNDED CLINICS

[] - Material to delete
Underlined - Language to insert

A. Treatment of Title X projects which provide prenatal care,
such as, but not limited to, community health centers,
hospitals, or [Planned Parenthood] family planning clinics
that offer such care:

When a woman comes in for family planning services and is
determined in the course of the visit to be pregnant, she
should be offered information regarding her pregnancy. The
provider of services will furnish a list of community resources
for medical care and social services. If the woman elects to
remain in that clinic for services, she will be provided with
the [same pregnancy related services and information] services
not covered by Title X that all of the [projects'] health
center's patients receive. The project would be allowed to
retain Title X funds as part of its general operating support.

B. Treatment of Title X projects which do nbt provide
prenatal care: -

1. When a woman comes in for family planning services and
is determined in the course of the visit to be pregnant, she
should be offered the following information regarding her
pregnancy[.]: [I]if she is found to have a significant medical
problem, she should be referred to a provider of comprehensive
medical care[. T]:; the project will furnish a list of
community resources for medical care and social services[. I]:
if requested, the project will make every effort to assist the
pregnant woman in making an appointment with a prenatal care
provider[. I]: in addition, the project will provide the woman
with written information to be developed by the Secretary of
Health and Human Services about appropriate prenatal care that
includes a discussion of proper nutrition and exercise, the
need to avoid alcohol, drug and tobacco use, and the importance
of receiving medical care.

2. The project shall give factual answers to questions
the woman has about her pregnancy and her legal and medical
options as follows: [Q]lquestions about an individual's medical
conditions that relate to her pregnancy should be referred to
an appropriate practitioner, on or off premises[. I-
dentification of providers of adoption and pregnancy
termination services will be made available upon a woman's
request.] ; upon a woman's request, a grantee may provide
factual information about the mix of services provided by each
provider and the payment sources accepted by each provider.
[The project is not to provide directive counseling to the
woman regarding her pregnancy.] Should this process of




answering questions be found to [be directive] encourage,
promote or advocate abortion as a method of family planning,
the Title X project would be subject to the procedures which
apply to misuse of grant funds, including termination of the
grant or portion of the grant which funds the project.

3. Nothing in these regulations is intended to preclude a
health care professional or trained clinician under the
supervision of a medical director, from fulfilling his or her
generally-accepted professional duty to provide or assure
access to medically necessary services.

C. Relationship to Non-Title X Services

Nothing in these regulations is intended to circumscribe
the services offered outside the Title X project by a recipient
of Title X funds [by a Title X provider] with other public or
private funds, provided that all services must be consistent
with the program's rules on co-location of abortion services.




POSSIBLEVAGREEMENT ON POLICY WITH RESPECT TO PREGNANCY
- RELATED SERVICES IN TITLE X FUNDED CLINICS

[] - Material to delete
Underlined - Language to insert

A. Treatment of Title X projects which provide prenatal. care,
* such as, but not limited to, community health centers,
hospitals, or [Planned Parenthood] family plannlnq CllnlCS
that offer such care:

When a woman comes in for family plannlng services and is
determined in the course of the visit to be pregnant, she
should be offered the following information regarding her
pregnancy[. T]: the provider of services will furnish a list of
community resources for medical care and social services which
may include providers of abortion but not providers whose
principal business is the provision of. abortions; [. I] and if
the woman elects to remain in that [clinic] facility for
services, she will  [be provided with the same pregnancy related
services and information] have access to services not covered
by Title X that all of the [projects'] facility's patients
receive. The project would be allowed to retain Title X funds
- as part -of its general operatlng support. :

B. Treatment of Title X prOJects which do not prov1de
prenatal care:

1. ’When a woman comes in for family planning services and
is determined in the course of the visit to be pregnant, she
should be offered the following information regarding her

pregnancy[.]: [I]if she is found to have a significant medical
problem, she should be referred to a provider of comprehensive
medical care[. T]; the project will furnish a list of

community resources for medical care and social services which
may include providers of abortion but not providers whose
principal business is the provision of abortions; [. I]; if
requested, the project will make every effort to assist the
pregnant woman in making an appointment with a prenatal care
provider[. I]; in addition, the project will provide the woman
with written information to be developed by the Secretary of
‘Health and Human Services about appropriate prenatal care that
includes a discussion of proper nutrition and exercise, the -
need to avoid alcohol, drug and tobacco use, and the importance
of re031V1ng medlcal care. - -

2. 'The prOJect shall give factual answers to questions
the woman has about her pregnancy and her legal and medical
options as follows: [Q]gquestions about an individual's medical
conditions that relate to her pregnancy should be referred to
an appropriate’ practltloner on or off premises[. I-
dentification of providers of adoption and pregnancy
termination services will be made available upon a woman's




e

request.] ; upon a woman's request, a grantee may provide
factual information about the mix of services prov1ded by each
provider and the payment sources accepted by each provider.
[The project is not to provide directive counseling to the
woman regarding her pregnancy.] Should this process of
answering questions be found to [be directive] encourage,
promote or advocate abortion as a method of family planning,
the Title X project would be subject to the procedures which

-apply to misuse of grant funds, including termination of the

grant or portion of the grant whichvfunds the project.

3. Nothing in these regulations is intended to preclude a
health care professional or trained c¢linician under the
supervision of a medical director, from fulfilling his or her
generally-accepted profess1onal duty to _provide or assure_
access to _emergency medical services.

C. ‘Relationship to Non-Title X Services

Nothing in these regulations is intended to circumscribe
the services offered outside the Title X project by a recipient
of Title X funds [by a Title X provider] with other public or
private funds, provided that all services must be consistent
with the program's rules on co-location of abortion services.




POSSIBLE AGREEMENT ON POLICY WITH RESPECT TO PREGNANCY
‘ - RELATED SERVICES IN TITLE X FUNDED CLINICS '

[1] - Material to delete
Underlined - Language to insert

A, Treatment of Title X projects which provide prenatal care,
"such as, but not limited to, community health centers,
hospitals, or [Planned Parenthood] familv planning clinics
that offer such care:

When a woman comes in for family planning services and is
determined in the course of the visit to be pregnant, she
should be offered information regarding her pregnancy. The
provider of services will furnish a list of community resources
for medical care and social services. If the woman elects to
remain in that clinic for services, she will be provided with
the [same pregnancy related’ services and information] services
not covered by Title X that all of the [projects'] health
center's patients receive. The project would be allowed to

"-- retain Title X funds as part of its general operating support.

'B. Treatment of Title X prOJects which do not provide .
prenatal care: '

1. When a woman comes in for family plannlng services and
is determined in the course of the visit to be pregnant, she '
should be offered the following information regarding her
pregnancy[.]: [I]if she is found to have a significant medical
problem, she should be referred to a provider of comprehensive
medical care[. T]; the project will furnish a list of
community resources for medical care and social services[. I]:
if requested, the project will make every effort to assist the
pregnant woman in making an appointment with a prenatal care
provider[. I]; in addition, the project will provide the woman
with written information to be developed by the Secretary of
Health and Human Services about appropriate prenatal care that
includes a discussion of proper nutrition and exercise, the
need to avoid alcohol, drug and tobacco use, and the 1mportance
of recelving medical care.

2. The project shall give factual answers to questions
the woman has about her pregnancy and her legal and medical
options as follows: [Q]questions about an individual's medical
conditions that relate to her pregnancy should be referred to.
an approprlate practitioner, on or off premises[. I-
dentification of providers of adoption and pregnancy
termination services will be made available upon a woman's
request.] ; upon a woman's request, a grantee may provide
factual information about the mix of services provided by each
provider and the payment sources accepted by each provider.
[The project is not to provide directive counseling to the
woman regarding her pregnancy ] Should this process of




answerlng questions be found to [be dlrectlve] encourage,

romote or advocate abortion as a method of famil lanning,
the Title X project would be subject to the procedures which
"apply to misuse of grant funds, including termination of the'
grant or portion of the grant whlch funds the prOJect. '

_ 3. Nothlng in these regulatlons is intended to preclude ‘a
'health care professional or trained clinician under the

supervision of a medical director, from fulfilling . his or her

generally-accepted professional duty to provide or assure

. access to medlcallv necessarv serv1ces. ,

c. Relationshlp to Non Tltle X Serv1ces

: » Nothlng 1n these regulatlons is 1ntended to 01rcumscr1be
the services offered outside the Title X project by a re0191ent
of Title X funds [by a Title X. prov1der] with other public or
private funds, prov1ded that all services must be consistent
with the program s rules on co-location of abortlon services.
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COMMENTS: Attached is a medified version. While it addresses the
medical ethics/doctor-patient issue, it precludes the advocacy,
encouragement and promotion of abortion by Title X programs. We
recomnend that before the vote later this week on the Labor/HHS
Conference report, the President take one of the three steps proposed
with Rep. Hyde's language, indicating that the language addresses the
nedical ethics/doctor-patient issue, and that votes then for the
Conference Report, will be votes in favor of:

. . .Recommending (counseling for) abortion

.» Referring for abortions

.».Scheduling the time for the abortion

...Arranging transportation to the abertion clinic

...Seeking private funding for the abortion

...Following up to make sure the abortion was obtained.
We believe if this is done, there will definitely be more than 1/3
opposition to the Chafee/Porter amendment. Honesty compels me to note
however, that we would rather be defeated than agree to language that
will permit Title X clinics to continue te funnal to abortion clinics
tens of thousands of women/girls each year.
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POSSIBLE ADMINISTRATION POLICY
ON IMPLEMENTATION OF TITLE X REGULATIONS

A. Treatment of Title X projects which provide prenatal care,
guch as, but not limited to, community health centers, hospitals,
or family planning clinics that offer such care:

When a woman comes in for family planning services and is
determined in the course of the visit to be pregnant, she should
be offered the opportunity to receive complete medical
information from a physician regarding her condition. The
provider of services will furnisn a list of community resources
for medical care and social services; this list may include the
provider of family planning services itself if it provides
medical care and social services, but may not include any
provider whose principal business is the provision of abortions.
If the woman elects to remain on the premises of the Title X
grantee, the medical care and social services she receives must
be consistent with the program's rules on co-location of abortion
services.

B. Treatment of Title X projects which do not provide prenatal
care:

1. Information: When a woman comes in for familly planning
gservices and is determined in the course of the visit to be
pregnant, she should be offered the opportunity to receive
complete medical information frem a physician regarding her
condition. The project will also provide the woman with written
information to be developed by the Secxetary of Health and Human
gervices about appropriate prenatal care that includes a
discussion of proper nutrition and exercise, the need to avoid
alcohol, drug and tobacco use, and the importance of receiving
proper medical care.

2. Referral: If a woman is determined to be pregnant, the
project will furnish a list of community resouxces for medical
care and social services; this list may include providers that
perform abortions, but may not include providers whose principal
business is the provision of abortions. 1f requested, the
project may assigst the pregnant woman in making an appointment
for prenatal care. If a woman is found to have a significant
medical problem, she should be referred to a provider of
comprehensive medical care.

3. Nothing in these regulations is intended to circumscribe
the services offered in other public or private progrems by a
provider that includes a Title X program, provided that all
services must be consistent with the program's rules on co-
location of abortion services.
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The major agrument belng used by abortlon advocates agalnst thej'
-Tltle X Regulatlons is that of medlcal ethlcs._ In fact, a reasonable"
flnterpretatlon of the regulatlons is that they do not llmlt phy51c1ans
,ln any way in prov1d1ng med1ca1 advice. ~ But the Planned Parenthood
media campalgn of dlSlnformatlon_has to be addressed'if we are to be

sure of having the votes'to sustain'the veto; ‘This p0551b1v could be

aaccompllshed through one of the follow1ng wavs.

...An Executive Order by the Pre51dent dlrectlng that the reculatlons
be enforced as follows: .

Nothing in these regulations prevents a woman from
receiving complete medical information about her
condition from a doctor. In fact the regulations
require a Title X project to provide necessary referral
- to a. medical facility when medically indicated.
'If a woman is found to have any medical problem, she must
‘be assisted in receiving complete and appropriate medical
~care even if the ultimate result may bé terminantion of
pregnancy, Referrals may be made by Title X programs to
full-service health care providers that perform abortions,
but not to prov1ders whose Er1nc1Eal business is abortion.

...A letter from the President to Secretary Sulllvan dlrectlnc him to
so enforce the regulatlons.

...Addlng an addltlonal-paragraph to theé regulations to the“same effect.

One of these steps could be .taken . after the veto of the Labor/HHS blll

and prior to the House vote to. overrlde.
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The ma]or agrument belng used by abortlon advocates agalnst the |
Tltle X Regulatlons is that of medlcal ethlcs.‘ In.fact a reasonable
1nterpretatlon of the regulatlons is that thev do not limit phys1c1ans
in any way in prov1d1ng medlcal adv1ce. _But the Planned.Parenthood
medla campalgn of dlSlnformatlon has to be addressed-if we are to be

sure of having the votes to. sustaln the veto. ThlS pos51blv could be

accompllshed through one of the follow1ng wavs.

.- .An Executlve Order by the Pre51dent dlrectlnq that the reculatlons

be enforced as follows:-"

Nothing in these regulations prevents a woman from
receiving complete medical information about her-
condition from a doctor. 1In fact the regulations

require a Title X project to provide necessary referral
-to a medical facility when medically indicated.

If a woman is found to have any medical problem, she must
be assisted in receiving complete and appropriate medical
care even if the ultimate result may be termlnantlon of
pregnanCy. Referrals may be made by Title X programs to
full-service health care providers that perform abortions,
but not to: prov1ders whose pr1nc1pal business is abortion.

...A letter from the President to Secretary Sulllvan dlrectlna him to
so enforce the regulatlons.

...Adding an addltlonal paragraph to the regulatlons to the same effect.'
One of ‘these steps could be taken after the veto of the Labor/HHS bill

and prior to the House Vote to overrlde.
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The major agrument.beinq used by abortion advocates against the

~Title X Regulations is thet,oﬁ medical ethics. In fact, a reasonable
interpretatioh of'the regulations is that they do not limit'physiciaﬁs
in any way in proviaing medical advice.v But the Planned Parenthood
media campaign of disinforﬁation has to be addressed if we are to be
1eure'of having the votes to sustain the Qeto; ‘This‘possibly could be
accompllshed through one of the follow1ng wavs. |

...An Executive Order by the President dlrectlng that the reculatlons

be enforced as follows.

Nothlng in these regulations prevents a woman from
receiving complete medical information about her
condition from a doctor. 'In fact the regulations
require a Title X project to provide necessary referral

. to a medical facility when medically indicated.

" If a woman is found to have any medical problem, she must
be assisted in receiving complete and appropriate medical
care even if the ultimate result may be terminantion of
pregnancy. . Referrals may be made by Title X programs to
full-service health care providers that perform abortions,
but not to providers whose principal business is abortion.

«..A letter from the President to Secretary Sulllvan directing him to
so enforce the regulations.

..-Adding an additional paragraph'to the regulations to the same effect.

One of these steps could be taken after the veto of the Labor/HHS bill

and prior to the House vote to override..
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The'major égfument being . used by abortion advocates against the
Title X Regulations is that of medical ethics. 'In faét, a reasonable
. interprétation'bf the regulations ié that they do not limit physicians
in any way in providingvmedical advice. But the Planned Parenthood
media campaign of disinformation has to be addressed if we are £ be
sure of having the votes to'sustain the veto. This possibly could be

accomplished' thrdugh one -of the following 'wa;ys:
...An EXécutive Order by the Presideht"direcﬁing that the regqulations
be enforced as_followS: |
Nothing ih_these'regulétions pfevents'a woman from
receiving complete medical information about her
condition from a doctor. In fact the regulations -
require a Title X project to provide necessary referral

'to a medical facility when medically indicated. '

"If a woman is found to have any medical problem, she must
be assisted in receiving complete and appropriate medical -
care even if the‘ultimate‘result may be terminantion of
pregnancy. Referrals mav be made by Title X programs to

. full-service health care providers that perform abortions,

but not to providers‘whose'ErinciEal business is abortion.

...A letter from the President to Secretary Sullivan‘directlnq_him’to
so enforce the regulations.

- «..Adding an'additional'paragraph,to the regulations to the same effect.
One'of‘these steps could be taken éfter the Veto of the Labor/HHS bill

and prior to the House vote to override.

st
W
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Congress of the Hnited Siates
Pouge of Representatives
Sashington, B.C, 20518

October 21, 1991

A Majority Supports The President’s Position On Abortion,
- Opposes Abortion As A Method Of Birth Control

Dear Colicague:

During the recent debate on Judge Thomas’ nomination, Senator Mitchell made the
following incoirect statement;

"The President’s current position on the issue of abortion is the
minority view in the United States. A majority of Americans
disagree with the President on abortion.”

A national survey conducted by The Boston Globe put public opinion in a much more
accurate perspective: ,

Most in US favor ban on mgjority
of abortions, poll finds

"Most Americans would ban the vast majority of
abortions performed in this country, according to a
Boston Globe/WBZ survey...when pregnancy poses
financial or emotional strain, or when the worman is
alone or a teen-ager -- the reasons given by most women
seeking asbortions -- an overwhelming majority of
Americans believes abortion should be illegal, the poll
shows."

--The Boston Globe, March 31, 1989

A Tune 1991 national survey by The Wirthlin Group found 56% support for the
President’s position, Only 11% supported the extreme position of Planned Parenthood and their

allies in the abortion lobby.

(over, please)
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A nationwide poll conducted by the Gallup Organization in May 1990 found strong
disapproval of abortion, even in the first trimester, under a wide variety of circumstances,

including:

* 88% disapprove of abortion "as a repeated means of birth
control.®

® 77% disapprove of abortion in eases where the pregnancy
is unplanned and would interrupt a professionsl woman's

career,"

* 919 disspprove of abortion if tests reveal the baby is not the
sex the couple wants.

Within the next few days, the House is likely to vote on the Labor-HEHS-Education
Appropriations Conference Report (HLR. 2707y, This legislation contains an amendment which
blocks the enforcement of the President’s Title X abortion separation regulation, The effect of
this action would be to require Title X providers to counsel and refer for sbortions as & method
of family planning, Since approximately one-third of Title X clients are minors, tens of
thousands of teenagers would be counseled and referred for abortions in federally funded clinics
- without their taxpaying parents’ knowledge or consent.

In their June 1991 poll, The Wirthlin Group asked 1,000 adults the following question:

*Do you favor or oppose offering abortions es a method of birth
control in taxpayer-funded family planning programs?”

An overwhelming 77% of the American public indicared their opposition to taxpayer-
funded family planning programs offering abortions as a method of birth control.

Public Opinion Strategies, an Alexandria VA based firm, has also conducted a recent

national survey on abortion. Their July 24-26, 1991 poll fouond that 67% of Americans

"oppose leglslatzon allowing federally funded family planmng centers to refer teenagers under
the age of 18§ for abortions without notifying their parents,”

Contrary to propaganda that has been disseminated by pro-abortion special interest
groups, President Bush’s regulations require Title X x-e:cipients "to refer the client immediately
to an appropriate provider of emergency medical services” when such an emergency exists
{Section §9.8(a)(2). Likewise, Title X projects are required to provide "necessary referral to
other medical facilities when medically indicated" (Section 59.5(b){1).

We believe that President Bush’s family planning reforms are very reasonable and
entirely consistent with the overwhelming sentiment of the American public. Therefore, we urge
you to join us in supporting the President’s family planning reforms and opposing the Labor-
HHS-Education Conference Report in its curzent form.

Sincerely,
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, excerpis from .
| Natloml Survey lncludlng American Attitudes ’
' on Abortion Fumilng Post Rust Declsion. |

* Interviews wndm‘ed June I?’-IP, 1991,
* Margin of srror + 3%.

45845-32 (9)

Turning now to something else ...

3. Do you approve or disapprove of the wey George Bush 1s handling
his Job as prasident?

(IF “APPROVE/DISAPPROVE®, ASK:) Would that be STRONGLY
(approve/disapprove) or Just SONEUHAT {approve/disapprove)?

STmu Apmvi PR S T S T SR S S S R 3"
smEm?"PmE...‘“ s ® &4 & o € @ su
SOMEWHAY DISAPPROVE . . o v o v ¢ = v o o0 o 08
STWI.Y NWPNWE G 0 % % B & 9 O & B & l"
DON'T KNOW (DO NOT REA@§ Vi e e s 6 s e e

REFUSED (DO NOT REAB} . + v v o o ¢ v o o « !ﬂ

Yurning now to another {ssue, 1'¢ like you to think very
specifically about your pesition on the issue of abort{oa.

4.  Which one of the following statements most elosely describes
your PERSONAL position on the iscue of abortion?

(ROTATE TOP TO BOTTOR AND BOTTON TO TOP)
Abortions should be prohibited in a)! circumstances . 10%

Abort‘lom should be legal oniy to save the Yive of
th.nn’rgolnyaolotnUUOIu'lz’ 56%

Abortions should be Yega! only in the cases of rape,
incest, or to save the Hfa of the mother . . . .

Abortions should be legai Nr any veason, but not
aftar the first three months of pregnancy . . . 24%
- >29%

Abort%ons should be legal for any reason, but not
after the first six months of pregnancy . . . . . .

Abortions shwld be allowed at any time during a
- woman's pregnancy and for any reason .. ... llx==w=]]%

m‘me‘mmRm’H't.ﬁ""ﬂﬁﬂ.ﬁlu '
REFUSED (DO NOT READ) o  » » v « v v v v v v o s s o 2%
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05548-12 (1)

Thinking about something slse ...

M, b {w PERSONALLY favor or oppose using abortions as & method
of birth ¢control?

WAIT FOR RESPOMSE, THEN ASK:) And do you STROWGLY
fevor/opposs) or just SOMEWHAT (favor/oppose) using abortions
or birth control?

STRONGLY FAYOR . .\ o ..\ .o .. O
mmm;mgaot’ooaootoqoon
(I R T T T T S T T ’

tSTMlV WME "8 & 3 9 9 o & @ [} %’“> 83%
DOM’T KNGW (DO NOT READ) . . ., . . ., 2%
REFUSED (DG NOT READ) . ... .... .}

28. Do yeu faver or oppose offering aboriions as a msthod of birt
control in taxpayer-funded fangﬂy planning progranst rik

{MA]T FOR RESPOMSE, THEN: ASX:) Aad ¢ that STR
_ (favor/omse) or Ju'st soamr favor/oppose)? LY

srm? rAm e » /8 B8 6 0 & & = 3 & @ !“
m‘ FAm o @ " 2 9 ® v 4 q & » lu
swmﬁmkg mﬂ' “sg ) "8 8 v v %g) 77%
DON®T KON (DO MOT READ) . . . . . . .. 3%

~ REFUSED (DO NOT READ) . ........I8

28. And, would you favor or oppose Tegizistion that would REQUIRE
- taxpaysr«funded famtly ;lpmning?mrm to provide abogm
counseling and referrs?

WAIT FOR RESPONSE, THEN ASK:) And would you say you STR
§2:2;{gm;o) o{r Just OMEWHAY g{mr/.byp';:sc) %&I

STRONGLY FAVOR . . . . . . ... .. . 25
mm?fﬂvon...llll..“i 3“

tg.}m&m‘g OPNSE 5 3 8 8 ¢ v & » o8 & @ ‘“)

N §%

DON'T KNOW (DO NOT READ) . . . ) 54
REFUSED (DO NOT KEAD) . . . . )

am

\‘.
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'

87.2) As you may know, the U.5. Supreme Court recently ruled that
;.:e 'f:::{;lﬂgmo‘rmm 1‘. sm I;O: nqu;red 10 use taxpayer fugds

r )
abortion as & sethes of £2aily %%2,.;‘5',.5."““"" o refar for

In goneral, do you favor or ¢pposs this ruling? (WAIT FOR
IEJMSE THEN w: And 6o STRONGLY (¥
SUst SORBAAT (favor/cpposa) Dats ruimmgy TLIor/oppete) or

STRONELY FAVOR )
:WMT FAYOR . ,
tw\lﬂﬂﬂ OPPOSE . 0

STRONGLY OPPOSE . ‘o s

® ® ® o
e ¢ =& =
-
.

8 @

4« & = @ @
-

BEPUSED (b0 MOY READ) .

[}
® 3 » @&
o o 18

$t411 thiaking abéut the Supreme Court’s ruifing . . .

27. b) 1t you knw that overnment funds aot u
hmwn; mrm &’3 growde abortion YILL u’ﬁvg'%f?ﬁ"
P e o St e
oppose the Suprame Court's W‘Hm‘!m' WOUIE 760 Shen Tavor or

WAIY FOR RESPONSE, THEN ASKs) And o RONGL
favor/oppose) or Just SONEWHAT gguer/omn) iﬁ'g g’llu?v

c‘smu FAYOR
SENAT OPRoS
C STRONGLY OPPOSE

DON'T KNOW (DO MOT READY . . . . . . '
Atrusm-(oo(m READ) .’. DERERAE -

®
L]

.« & @
L] - o
C & ¢

&

2024562387:% ©

e B> 48%
;§> 48%

i IS 699
i > 27% .



POSSIBLE AGREEMENT ON POLICY WITH RESPECT TO PREGNANCY
RELATED SERVICES IN TITLE X FUNDED CLINICS

A. Treatment of Title X projects which provide prenatal care,
such as, but not limited to, community health centers,

hospitals, or Rlanned—Parentheed clinics that offer such
care:

When a woman comes in for family planning services and is
determined in the course of the visit to be pregnant, she
should be offered information regarding her pregnancy. The
provider of services will furnish a list of community resources
for medical care and social services. If the woman elects to Ziﬁ R
remain in that clinic for services, she will be prewidedwithr
pregnancy related services and information that all of
patients receive. The project would be allowed
Title X funds as part of its general operating

support.

‘A
50Juﬂ B. Treatment of Title X projects which do not provide
prenatal care:

1. When a woman comes in for family planning services and
is determinedeiga; se of the visit to be pregnant, she
should be off nformétion regarding her pregnancy. If she
is found to have significant medical problem, she should be
referred to a provider of comprehensive medical care. The
project will furnish a list of community resources for medical
care and social services. If requested, the project will make
every effort to assist the pregnant woman in making an
appointment with a prenatal care provider. In addition, the

& project will provide the woman with written information to be
% 5&‘ developed by the Secretary of Health and Human Services about
///7 appropriate prenatal care that includes a discussion of proper
// nutrition and exercise, the need to avoid alcohol, drug and
tobacco use, and the importance of receiving medical care.

2. The project shall give factual answers to questions
the woma bout her pregnancy and her legal and medical
optioné?’ Questions about an individual's medical conditions
that relate to her pregnancy should be referred to an
appropriate practitioner, on or off premises. Identification
of providers of adoption and pregnancy termination services
will be made available upon a woman's request. The project is
not to provide directive counseling to the woman regarding her
pregnancy. Should this process of answering questions be found
to be directive, the Title X project would be subject to the
procedures which apply to misuse of grant funds, including
termination of the grant or portion of the grant which funds
the project.



-2-

3.  Nothing in these regulations is intended to preclude a
health care professional or trained clinician under the
supervision of a medical director, from fulfilling his or her
generally-accepted professional duty.

4. Nothing in these regulations is intended to
circumscribe the services offered by a Title X provider with
other public or private funds, provided that all services must
be consistent with the program's rules on co-location of
abortion services. ' ‘
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COMMENTS: Attached is a modified version. While it addresses the
medical ethics/doctor-patient issue, it precludes the advocacy,
encouragement and promotion of abortion by Title X programs. We
recommend that before the vote later this week on the Labor/HHS
Conference report, the President take one of the three steps proposed
with Rep. Hyde's language, indicating that the language addresses the
nedical ethics/doctor-patient issue, and that votes then for the
Conference Report, will be votes in favor of:

. - .Recommending (counseling for) abeortion

. » +Referring for abortions

.».Scheduling the time for the abortion

...Arranging transportation to the abortion clinic

...Seeking private funding for the abortion

...Following up to make sure the abortion was obtained. .
We believe if this is done, there will definitely be more than 1/3
opposition to the Chafee/Porter amendment. Honesty compels me to note
however, that we would rather be defeated than agree to language that
will permit Title X c¢linics to continue to funnel to abortion clinics
tens of thousands of women/girls each year.

ACCT. NO: __03=-003
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POSSIBLE ADMINISTRATION POLICY
ON IMPLEMENTATION OF TITLE X REGULATIONS

A, Treatment of Title X projects which provide prenatal care,
such as, but not limited to, community health centers, hospitals,
or family planning clinics that offer such care:

When a woman comes in for family planning services and is
determined in the course of the visit to be pregnant, she should
pe offered the opportunity to receive complete medical
information from a physician regarding her condition. The
provider of services will furnish a list of community resources
for medical care and social services; this list may include the
provider of family planning services itself if it provides
medical care and social services, but may not include any
provider whose principal business is the provision of abortions.
1f the woman elects to remain on the premises of the Title X
grantee, the medical care and social services she recelves must
be consistent with the program's rules on co-location of abortion
services.

B. Treatment of Title X projects which do not provide prenatal
care:

1. Information: When a woman comes in for family planning
gervices and is determined in the course of the visit to be
pregnant, she should be offered the opportunity to receive
complete medical informaticn from a physician regarding her
condition. The project will also provide the woman with written
information to be developed by the Secxetary of Bealth and Human
services about appropriate prenatal care that includes a
discussion of proper nutrition and exercise, the need to avoid
alcohol, drug and tobacco use, and the importance of receiving
proper medical care.

2. Referral: If a woman is determined to be pregnant, the
project will furnish a list of community resources for medical
care and social services; this list may include providers that
perform abortions, but may not include providers whose principal
business is the provision of abortions. If requested, the
project may assist the pregnant woman in making an appointment
for prenatal care. If a woman is found to have a significant
medical problem, she should be referred to a provider of
comprehensive medical care.

3. Nothing in these regulations is intended to circumscribe
the services offered in other public or private programs by a
provider that includes a Title X program, provided that all
services must be consistent with the program's rules on CO-
location of abortion services.
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. Relationship of the
"Possible Agreement" and the 1988 Requlations

The "possible agreement" language would not replace the
1988 regulation. The 1988 regulation would be unchanged where
it does not conflict with the "possible agreement" language.
The clarification made in the 1988 regulation that counseling
pregnant women is a service beyond the scope of Title X would
remain unchanged. The prohibition of referral for elective
abortion would remain unchanged. The requirement that pregnant
women be referred to providers of prenatal and/or social
services would remain unchanged. The prohibition of including
providers primarily in the business of abortion in the printed
referral list would remain unchanged.

If enacted into law, the "possible agreement" would
replace the 1988 regulation only to the extent that they might
conflict. Where the 1988 regulation speaks and the "possible
agreement" language is silent, the 1988 regulation would
continue to guide the Title X program.

The "possible agreement” covers ground not covered by the
1988 regulation. The 1988 regulation clarifies the line
between covered and non-covered services to classify options
counseling as a non-covered service. It creates a standard of
conduct, requiring that pregnant women be referred. It does
not address the ability or inability of Title X personnel to
respond to clients' questions.

The "possible agreement" would replace the silence of the
1988 regulation with a statement that factual answers to
questions a woman has about her pregnancy, including the extent
of her legal and medical options, are not prohibited. '

The "possible agreement" language speaks as well to the
question, also not answered in the 1988 regulations, of whether
providers might identify which providers on the referral list
provide abortion services and whether there are any other
providers of abortion services. The "possible agreement"
language provides that providers may tell individuals which
providers on the referral list provide abortion services as
well as orally identify providers not on the list.

The "possible agreement" provides protection against abuse
by including language that if a Title X worker is directive,
the project would be subject to procedures that apply to misuse
of grant funds, including termination of the grant.

Bush Library Photocopy



Nothing in these regulations prevents a woman from
receiving complete medical information about her
condition from a doctor. In fact the regulations

require a Title X project to provide necessary referral
to a medical facility when medically indicated.

If a woman is found to have any medical problem, she must
be assisted in receiving complete and appropriate medical
care even if the ultimate result may be terminantion of
pregnancy. Referrals may be made by Title X programs to
full-service health care providers that perform abortions,
but not to providers whose princdpal business is abortion.



Nothing in these regulations prevents a woman from
receiving complete medical information about her
condition from a doctor. In fact the regulations

require a Title X project to provide necessary referral
to a medical facility when medically indicated.

If a woman is found to have any medical problem, she must
be assisted in receiving complete and appropriate medical
care even if the ultimate result may be terminantion of
pregnancy. Referrals may be made by Title X programs to
full-service health care providers that perform abortions,
but not to providers whose princdipal business is abortion.



The "possible agreement:" Has any ground been lost?

Since the advent of the Title X program, despite the many
allegations of misuse of Title X funds through violation of the
statutory prohibition on use of funds in programs in which
abortion is a method of family planning, no Title X grantee has
lost its funds because it violated the prohibition. The effect
of this has been to allow each Title X project free rein to
interpret the abortion prohibition as it wishes.

Improvement must be evaluated from where the program is.
Today grantees decide how to apply the abortion prohibition in
their programs. All appear to understand that Title X funds
can not be used to pay for the abortion procedure, but the
comments received on the 1988 regulation suggest there is a
wide degree of variation of interpretation about how far short
of paying for the abortion procedure a Title X grantee may go.
For example, one commenter revealed that the commenter's
project would call abortion providers to set up appointments
and provide transportation to the abortion provider.

The "possible agreement" language will do nothing to slow
the efforts to end the use of Title X funds in programs that
refer women for abortion or facilitate obtaining their
obtaining an abortion. The commenter's Title X project would
not be any less threatened by the "possible agreement" language
than the 1988 regulation.

The 1988 regulation does not speak to a set of questions
that are addressed in the "possible agreement" language. These
include whether answering questions about the legality and
availability of abortion is prescribed by the regulations,
whether Title X personnel may identify which providers on the
referral list provide abortion and whether personnel may answer
if asked whether there are any other providers of services.

Even without the "possible agreement" language, there is
the strong possibility that the process of applying the
regulations will lead to an administrative or judicial finding
that, because answering questions is not prohibited by the 1988
regulation, no action may be taken to stop Title X grantees
from answering questions. Absent the "possible agreement"”
language, there would be no definitive decision on whether
answers to questions are permitted until a test case works its
way through the courts.

The argument that answers to questions is prohibited I? in
Title X projects is fraught with problems. These include (1)
do the regulations prohibit answering questions posed by
pregnant women?, (2) is such an interpretation of the
regulations supported by the statute?, and (3) is such an
interpretation consistent with the First Amendment? These
questions pose problems far more extensive than those resolved
in favor of the regulations in Rust v. Sullivan.




Relationship of the
"Possible Agreement" and the 1988 Requlations

The "possible agreement" language would not replace the
1988 regulation. The 1988 regulation would be unchanged where
it does not conflict with the "possible agreement" language.
The clarification made in the 1988 regulation that counseling
pregnant women is a service beyond the scope of Title X would
remain unchanged. The prohibition of referral for elective
abortion would remain unchanged. The requirement that pregnant
women be referred to providers of prenatal and/or social
services would remain unchanged. The prohibition of including
providers primarily in the business of abortion in the printed
referral list would remain unchanged.

If enacted into law, the "possible agreement" would
replace the 1988 regulation only to the extent that they might
conflict. Where the 1988 regulation speaks and the "possible
agreement" language is silent, the 1988 regulation would
continue to guide the Title X program.

The "possible agreement" covers ground not covered by the
1988 regulation. The 1988 regulation clarifies the line
between covered and non-covered services to classify options
counseling as a non-covered service. It creates a standard of
conduct, requiring that pregnant women be referred. It does
not address the ability or inability of Title X personnel to
respond to clients' questions.

The "possible agreement" would replace the silence of the
1988 regulation with a statement that factual answers to
questions a woman has about her pregnancy, including the extent
of her legal and medical options, are not prohibited.

The "possible agreement" language speaks as well to the
question, also not answered in the 1988 regulations, of whether
providers might identify which providers on the referral list
provide abortion services and whether there are any other
providers of abortion services. The "possible agreement"
language provides that providers may tell individuals which
providers on the referral list provide abortion services as
well as orally identify providers not on the list.

The "possible agreement" provides protection against abuse
by including language that if a Title X worker is directive,
the project would be subject to procedures that apply to misuse
of grant funds, including termination of the grant.



Revised final paragraph:

Trying to argue that answers to questions is within the
scope of activity prohibited by the 1988 regulation is not
‘without problems. The hurdles that would have to be overcome
in litigation that sought to uphold the argument that the
regulations preclude answering questions include: (1) is the
answering of questions indeed prohibited by the words of the
1988 regulation? (2) is such an interpretation of the
regulations supported by the statute and not arbitrary and
capricious? and (3) is such an interpretation consistent with
the First Amendment? These questions pose problems far more
extensive than those resolved in favor of the regulations in
Rust v. Sulliwvan.
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Comments: 1988 Title X regulations vs. "possible agreement”

I. What the Regulations Really Say

Contrary to some claims, 59.8 doeg address certain issues
also addressed by the "possible agreement." The regulation and
the "agreement" come to opposite conclusions on these issues.
The "possible agreement” would overturn 59.8 on these points:

A. Can "options counseling” on abortion be done if the woman
requests 1t? 59.8 (a)(l) =says no -- such counseling cannot be
provided, regardless of who started the conversation, This is
further elaborated in (b)(5): If a woman asks for information on
abortion, the grantee must decline, and instead tell her that na
"the project does not consider abortion to be an appropriate
method of family planning and therefore does not counsel or refer
for abortion.” 8o 59.8(a)(l) is amended by the "agreement," and
59.8(b)(5) is gutted.

B. Can a grantee identify which providers perform abortions?
The regs say no. This is described in (a)(3) as "steering”
clients to providers who perform abortions, and is prohibited.
This is further elaborated in (b)(4) and (b)(5): Even if the
woman's own request was for a list of abortion providers, the
grantee must decline that request and give her a list of medical
providers; that list must include local facilities that do not do
abortions (if available), and must not include facilities that
principally do abortions. These provisions are gutted by the
"agreement. "

C. Can a grantee tell the ¢lient that there are other
providers of services that do perform abortions? 59.8 (b)(3) and
(b)(5) say no; the "agreement" says yes. These provisions would
be overturned by the "agreement."

II. Alleged Benefits of the "Agreement"

- Avoid future costly litigation? No, because the regs do
answer the specified questions that were alleged to be unsettled,
and those regs are already upheld by the U.S. Supreme Court.

- Ban "directive" counseling? But that was the old policy,
that counseling must be "non-directive." This means treating
abortion as an equally positive option alongside childbirth «- an
approach that the federal government has rejected in every other
funding program, and that the Supreme Court has said Congress is
not required to do. It means that a grantee may not
affirmatively recommend \prenatal care -- so 59.8(a)(2), telling
the grantee to specify actions "necessary to protect the health
of the mother and unborn child" until they can get to a prenatal
care clinic, is threatened by the ban on "directive" counseling.
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(This apparent tension between 59.8 and the "agreement" could
create new litigation.) And a ban on "directive" counseling on
abortion cannot be effectively enforced without a great deal of
subjective judgment and some constitutionally suspect invasions
of the counseling relationship -- which is why the Administration
decided to separate this problem out of the Title X program
altogether in the first place. ‘

- Does the "agreement" prevent grantees from lining up
abortion appointments for their clients? No. The "agreement"”
requires grantees to provide "identification of providers
of...pregnancy termination services" upon the woman's request.
Taking the next step of actually lining up the appointment goes
beyond the requirement of the "agreement," but it is not
prohibited by it either. (And it is not explicitly prohibited by
59.8, because there was no need then to do so -- talking about
abortion providers was prohibited at the outset, so the question
of lining up the appointment never arocse. With the "agreement"
in place, the question does arise, and the grantee seems free to
do it.)

In short, the contradiction between 59.8 and the "agreement"

is clearcut and pervagive. One cannot enact the latter as
written without gutting the former.
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Nothing in these regulations prevents a woman from
receiving complete medical information about her
condition from a doctor. In fact the regulations

require a Title X project to provide necessary referral
to a medical facility when medically indicated.

If a woman is found to have any medical problem, she must
be assisted in receiving complete and appropriate medical
care even if the ultimate result may be terminantion of
pregnancy. Referrals may be made by Title X programs to
full-service health care providers that perform abortions,
but not to providers whose principal business is abortion.



Nothing in these regulations prevents a woman from
receiving complete medical information about her
condition from a doctor. 1In fact the regulations

require a Title X project to provide necessary referral
to a medical facility when medically indicated.

If a woman is found to have any medical problem, she must
be assisted in receiving complete and appropriate medical
care even if the ultimate result may be terminantion of
pregnancy. Referrals may be made by Title X programs to
full-service health care providers that perform abortions,
but not to providers whose principal business is abortion.



Revised final paragraph:

Trying to argue that answers to questions is within the
scope of activity prohibited by the 1988 regulation is not
‘without problems. The hurdles that would have to be overcome
in litigation that sought to uphold the argument that the
regulations preclude answering questions include: (1) is the
answering of questions indeed prohibited by the words of the
1988 regulation? (2) is such an interpretation of the
regulations supported by the statute and not arbitrary and
capricious? and (3) is such an interpretation consistent with
the First Amendment? These questions pose problems far more
extensive than those resolved in favor of the regulations in
Rust v. Sullivan.
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Octocber 16, 1991
MEMORANDUM
TO THE HONORABLE HENRY HYDE

FROM: RICHARD DOERFLINGER
ASS8OCIATE DIRECTOR
NCCB SECRETARIAT FOR PRO=LIFE ACTIVITIES

RE1! "POSSIBLE AGREEMENT" ON TITLE X POLICY

I have been asked to comment on this proposed agreement.
Mark Gallagher taells me you need an immediate responae; in what
follows I try to provide this, but I would like to study it
further with the aid of our attorneys and give a more complete

response tomorrow,
A, Title X programs which provide prenatal care:

The woeman will receive "information regarding her pregnancy"
(very vague; could be construed as including information on her
options, including elective abortion). 8he will be provided with
"the same pregnancy related services and information that all of
the project’s patients receive.” This is even more vague ==- it
seema to beg the question, which is: what kinds of services will
the Title X project be providing to this woman as well as all the
others? For example, may it include aborpion and/or abortion
referrals? If so, what have we gained?

B. Title X projects which do not provide prenatal care!

1. The same opene-ended phrase about "information regarding
her pregnancy."” What information?

2, We trade away the ban on information and counseling re
sbortion, We gain nothing in return, because the counseling
called for by the old policy (written by Planned Parenthood) was
always phrased in terms of "non-directive® counseling. The
problem is that, without genuine invasions of physician-patient
relationships etc., there is nc way to enforce the reguirement
that each counseling session will be "non-directive® (and pecple
will disagree widely as to what would count as non-directive).
This is why we decided to keep the issue out of the Title X
program altogether,

3, The "prcfessicnal duty" phrase may be taken by many as
carte blanche for abortion counseling and referral, since many
professional organizations (contrary to the EHippecratic Oath)
have wrongly identified these as professional duties.
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é. A provision with no legal effect ~= it simply restates
that only the counseling/referral regulation will be gutted.

In short, if this is a compromise, it will require further
study before I can zscertain what the other side is giving up
regarding abortion counseling/referral. Our side g¢gives up a
great deal, to no advantage that I can see &as yst.
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FROM: Mark J. Gallagher OFFICE: GOVERNMENT LIAISON
TELEPHONE NUMBER: (202) 541-3140 FAX NUMBER: (202) 541-3313

COMMENTS: Attached is a modified version. While it addresses the
medical ethics/doctor-patient issue, it precludes the advocacy,
encouragement and promotion of abortion by Title X preograms. We
recommend that before the vote later this week on the Labor/HHS
Conference report, the President take one of the three steps proposed
with Rep. Hyde's language, indicating that the language addresses the
medical ethics/doctor-patient issue, and that votes then for the
Conference Report, will be votes in favor of: .

.. .Recommending (counseling fox) abortion

. » Referring for abortions

.+ .Scheduling the time for the abortion

...Arranging transportation to the abortion clinic

...Seeking private funding for the abortion

...Following up to make sure the abortion was obtained.
We believe if this is done, there will definitely be more than 1/3
opposition to the Chafee/Porter amendment. Honesty compels me to note
howevex, that we would rather be defeated than agree to language that
will permit Title X clinics to continue to funnel to abortion clinics
tens of thousands of women/girls each year.

ACCT. NO: __03=003
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POSSIBLE ADMINISTRATION POLICY
ON IMPLEMENTATION OF TITLE X REGULATXONS

A. Treatment of Title X projects which provide prenatal care,
guch as, but not limited to, community health centers, hospitals,
or family planning clinics that offer such care:

When a woman comes in for family planning services and is
determined in the course of the visit to be pregnant, she should
pe offered the opportunity to xeceive complete medical
information from a physician regarding her condition. The
provider of services will furnisn a list of community resources
for medical care and social services; this list may include the
provider of family planning services itself if it provides
medical care and social services, but may not include any
provider whese principal business is the provision of abortilons.
If the woman elects to remain on the premises of the Title X
grantee, the medical care and soclal services she receives must
be consistent with the program's rules on co-location of abortion
services.

B. Treatment of Title X projects which do not provide prenatal
care:

1. Information: When a woman comes in for family planning
gervices and is determined in the course of the visit to be
pregnant, she should be offered the opportunity to recelve
complete medical informaticn from a physician regarding her
condition. The project will also provide the woman with written
information to be developed by the Secretary of Health and Human
Services about appropriate prenatal care that includes a
discussion of proper nutrition and exercise, the need to avoid
alcohol, drug and tobacco use, and the lmportance of receiving
proper medical care.

2. Referral: If a woman is determined to be pregnant, the
project will furnish a list of community resouxces for medical
care and social services; this list may include providers that
perform abortions, but may not include providers whose principal
business is the provision of abortions. If regquested, the
project may assist the pregnant woman in making an appointment
for prenatal care. If a woman is found to have a significant
medical problem, she should be referred to a provider of
comprehensive medical care. ’

3. Nothing in these regulations is intended to circumscribe
the services offered in other public or private programs by a
provider that includes a Title X program, provided that all
services must be consistent with the program's rules on co-
location of abortion services.
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The major agrument being used by abortion advocates against the

Title X Regulations is that of medical ethics. In fact, a reasonable
interpretation of the regulations is that they do not limit physicians
in any way in providing medical advice. But the Planned Parenthood
media campaign of disinformation has to be addressed if we are to be
sure of having the votes to sustain the veto. This possibly could be
accomplished through one of the following wavs:

...An Executive Order by the President directing that the regulations

be enforced as follows:

Nothing in these regulations prevents a woman from
receiving complete medical information about her
condition from a doctor. 1In fact the regulations

require a Title X project to provide necessary referral
to a medical facility when medically indicated.

If a woman is found to have any medical problem, she must
be assisted in receiving complete and appropriate medical
care even if the ultimate result may be terminantion of
pregnancy. Referrals mayv be made by Title X programs to
full-service health care providers that perform abortions,
but not to providers whose principal business is abortion.

...A letter from the President to Secretary Sullivan directina him to
so enforce the regulations.

...Adding an additional paragraph to the regulations to the same effect.
One of these steps could be taken after the veto of the Labor/HHS bill

and prior to the House vote to override.
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Member-to-Member
Whip Check
~ As of October 16, 1991

(contact with Members "not reached" or listed as "undecided" is
Qngeing... Will update as information becomes available)

Whip Explanatién and Questions

The President has said he will vete the Labor-HHS
Apprepriations bill if it contains a provisien to block enforcement
of the President's Title 10 fanmily planning regulations,

As you may know, these regulations seek to ensure that
abortion not be used as a method of birth contrel in the federally
funded Title 10 family planning program. To this end, the Bush
regulations do not permit counseling and referral for abortions as
& method of family planning in Title 10 projects.

1. Will you vote to sustain 2. Would you also vote to

the President's veto of sustain the President's
t*e Labor-HHS veto of another bil] --
Appropriations bill? a freestanding bill -~

such as Senator Chafee's

8, 323, which would gver-
Yurn the President's Title
10 regulations? ‘

' Y]

Yes 145 Yes 146 é?
Lean Yeas 17 , Lean Yas 3
- Total 162 . Total 163 f)
©

_ ' ©

Undeclded 8 Undecided io0 f;
Not Reached 4 Not Reached 4 @
. : <

4 , . ‘ gi
No 11 . No 13 o
Lean No 14 Lean No 8 - =3

Total 25 Total 21
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The major agrument being used by abortion advocates against the

Title X Regulations is that of medical ethics. 1In fact, a reasonable
interpretation of the regulations is that they do not limit physicians
in any way in providing medical advice. But the Planned Parenthood
media campaign of disinformation has to be addressed if we are to be
sure of having the votes to sustain the veto. This possibly could be
accomplished through one of the following wavs:

...An Executive Order by the President directing that the regulations

be enforced as follows:

Nothing in these regulations prevents a woman from
receiving complete medical information about her
condition from a doctor. 1In fact the regulations

require a Title X project to provide necessary referral
to a medical facility when medically indicated.

If a woman is found to have any medical problem, she must
be assisted in receiving complete and appropriate medical
care even if the ultimate result may be terminantion of
pregnancy. Referrals may be made by Title X programs to
full-service health care providers that perform abortions,
but not to providers whose principal business is abortion.

...A letter from the President to Secretary Sullivan directing him to
so enforce the regulations.

...Adding an additional paragraph to the regulatidns to the same effect.
One of these steps could be taken after the veto of the Labor/HHS bill

and prior to the House vote to override.
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LOCATION: White House

Washington, DC
FAX NUMBER: {(202) 456~2397

FROM: Mark J. Gallacgher OFFICE: QVE 0
TELEPHONE NUMBER: (202) 541-3140 FAX NUMBER: (202) 541-3313

COMMENTS: Attached is a modified version. While it addresses the
medical ethics/doctor-patient issue, it precludes the advocacy,
encouragement and promotion of abortion by Title X programs. We
recommend that before the vote later this week on the Labor/HHS
conference report, the President take one of the three steps proposed
with Rep. Hyde's language, indicating that the language addresses the
medical ethics/doctor-patient issue, .and that votes then for the
conference Report, will be votes in favor of:

.. Recommending (counseling for) abortion

.+ .Referring for abortions

...Scheduling the time for the abertion

...Arranging transportation te the abortion ¢linic

...Seeking private funding for the abortion

...Following up to make sure the abortion was obtained.
We believe if this is done, there will definitely be more than 1/3
opposition to the chafee/Porter amendment. Honesty compels me to note
however, that we would rather ke defeated than agree to language that
will permit Title X clinics to continue to funnel to abortion clinics
tens of thousands of women/girls each year.

ACCT. NO: __03=003
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POSSIBLE ADMINISTRATION POLICY
ON IMPLEMENTATION OF TITLE X REGULATIONS

A. Treatment of Title X projects which provide prenatal care,
guch as, but not limited to, community health centers, hospitals,
or family planning clinics that offer such care:

When a woman comes in for family planning gervices and is
determined in the course of the visit to be pregnant, she should
be offerad the opportunity to receive complete medical
information from a physician regarding her condition. The
provider of services will furnish a list of community resources
for medical care and social services; this list may include the
provider of family planning services itself if it provides
medical care and social services, but may not include any
provider wheose principal business is the provision of abortions.
If the woman elects to remain on the premises of the Title X
grantee, the medical care and soclal services she receilves must
be consistent with the program's rules on co-~location of abortion
services.

B. Treatment of Title X projects which do not provide prenatal
care:

1. Information: When a woman comes in for family planning
services and is determined in the course of the vigit to be
pregnant, she should be offered the opportunity to receive
complete medical informaticn from a physician regarding her
condition. The project will also provide the woman with written
information to be developed by the Secxetary of Bealth and Human
Services about appropriate prenatal care that includes a
discussion of proper nutrition and exercise, the need to avoid
alcohol, drug and tobacco use, and the importance of receiving
proper medical care.

2. Referral: If a woman is determined to be pregnant, the
project will furnish a list of community resouxces for medical
care and soclial services; this list may include providers that
perform abortions, but may not include providers whose principal
business is the provision of abortions. If requested, the
project may assist the pregnant woman in making an appointment
for prenatal care. If a woman is found to have a significant
medical problem, she should be referred to a provider of
comprehensive medical care.

3. Nothing in these regulations is intended to circumscribe
the services offered in other public or private programs by a
provider that includes a Title X program, provided that all
services must be consistent with the program's rules on co-
location of abortion services.
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POSSIBLE AGREEMENT ON POLICY WITH RESPECT TO PREGNANCY
'RELATED SERVICES IN TITLE X FUNDED CLINICS

A. Treatment of Title X projects whidh provide prenatal care,
" such as, but not limited to, community health centers,
hospitals, or Planned Parenthood clinics that offer such

care:

When a woman comes in for family planning services and is
determined in the course of the visit to be pregnant, she
should be offered information regarding her pregnancy. The
provider of services will furnish a list of community resources
for medical care and social services. If the woman elects to
remain in that clinic for services, she will be provided with
the same pregnancy related services and information that all of
the projects' patients receive. The project would be allowed
to retain Title X funds as part of its general operating
support. . - ‘ i

B. Treatment of Title X projects which do not provide
prenatal care: .

, 1. When a woman comes in for family planning services. and
is determined in the course of the visit to be pregnant, she
should be offered information regarding her pregnancy. If she
is found to have a significant medical problem, she should be
referred to a provider of comprehensive medical care. The
project will furnish a list of community resources for medical
care and social services. If requested, the project will make
every effort to assist the pregnant woman in making an
appointment with a prenatal care provider. In addition, the
project will provide the woman with written information to be
developed by the Secretary of Health and Human Services about
appropriate prenatal care that includes a discussion of proper
nutrition and exercise, the need to avoid alcohol, drug and
tobacco use, and the importance of receiving medical care.

2. The prOJect shall give factual answers to questlons
the woman has about her pregnancy and her legal and medical
options. Questions about an individual's medical conditions
that relate to her pregnancy should be referred to an
appropriate practitioner, on or off premises. Identification
of providers of adoption and pregnancy termination services
will be made available upon a woman's request. The project is
not to provide directive counseling to the woman regarding her
pregnancy. Should this process of answering questions be found
to be directive, the Title X project would be subject to the
procedures whlch apply to misuse of grant funds, including
termination of the grant or portion of the grant which funds
the project.
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The major agrument being used by abortion advocates against the

Title X Regulations is that of medical ethics. 1In fact, a reasonable
interpretation of the regulations is that they do not limit physicians
in any way in providing medical advice. But the Planned Parenthood
media campaign of disinformation has to be addressed if we are to be

sure of having the votes to sustain the veto. This possibly could be

accomplished through one of the following wavs:

...An Executive Order by the President directing that the regulations

be enforced as follows:

Nothing in these requlations prevents a woman from
receiving complete medical information about her

condition from a doctor. 1In fact the regulations

require a Title X project to provide necessary referral

to a medical facility when medically indicated.

If a woman is found to have any medical problem, she must
be assisted in receiving complete and appropriate medical
care even if the ultimate result may be terminantion of
pregnancy. Referrals may be made by Title X programs to
full-service health care providers that perform abortions,
but not to providers whose principal business is abortion.

...A letter from the President to Secretary Sullivan directina him to
so enforce the regulations.

...Adding an additional paragraph to the regulations to the same effect.
One of these steps could be taken after the veto of the Labor/HHS bill

and prior to the House vote to override.
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October 10, 1991

Title X

Background

The 1988 abortion counseling regulation provides a
negative definition: providers are not to counsel on abortion,
nor to refer clients for abortion services.

The regulation leaves ambiguoﬁsvwhat can be done without
violating the prohibition on counseling or referral.

Chafee Proposal
Senator Chafee has proposed:

. Making clear that Title X workers can provide factual
answers to questions regardlng a pregnant woman's legal
and medical options.

. Specifying that Title X workers can, in response to an

inquiry, inform a pregnant woman where she can obtain
adoption or pregnancy termination services.

Assessment

. This approach seeks to resolve the controversy in a way
that does not directly repudiate the 1988 regulations.
Not least, it seeks to address the so-called "gag rule"
phenomenon. : '

«  The right-to-life community will like:

- The preference for pre-natal care found in the
referral list provided to all clients, the effort to
assist in making appointments with pre-natal
-providers, and the written advice from HHS. -

- More importantly, the provisions against directive .
counseling and termination of federal funds for
projects that engage in directive counseling.

. The pro-choice community will like:

- The disappearance of what they perceive as the "gag
: rule" aspects of the regulation.

- The provision thét'permits a Titlélx project to
provide information to a woman, if she asks, about
‘where she can go to terminate her pregnancy.
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Truth in medicine. _
Y Tell the President to make it
S legal again—for all of us.
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8 PLANNED PARENTHOOD OF NEW YORK CITY |
with Planned Parenthood of Nassau County
Planned Parenthood of Suffolk County
Planned Parenthood of Westchester/ Rockland

T I'mailed my létter to President Bush.
7 1 phoned President Bush.
3 Put me on your mailing list. ¥ support the fight against the Gag Rule.

—1 Enclosed is my tax-deductible contribution of §
to support Planned Parenthood's fight to keep truth in medicine and help New
Yorkers prevent pregnancies they’re not ready for.

Contributions will be distributed-to the sponsoring agencxes
Please make checks payable to Planned Parenthood of New York Clty
380 Second Avenue, New York, NY 10010

Name
. : - ' Address -
© 1991, Planned Parénthood of Néw York City ok ’ City/State/Zip
To obtain coples of our fi ial and op g reports, )
te to New Yc Charities Registration Secti
write t ew York Department of State, e g : Telephone /Day . . Evening

-( 162 Washington Avenue, Albany, NY 12231.
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THE WHITE HOUSE

WASHINGTON

Novembar 8, 1991

MEMORANDUM FOR GOVERNOR SUNUNU

THROUGH ¢ FRED MCCLURE ~T¥W\
FROM: GARY ANDRES (~—"
RE: House Labor/HHS Vote

On Wednesday, November 6, the House approved the Labox/HHS
Appropriations Conference Report by a vote of 272 to 156.
Fifty-one Republicans voted for the conference report while
forty-three Democrats voted against. While it is always
dangerous to depend on such a large number of Democrats to
sustain the President.’s veto, we believe the veto will be

sustalined.

Several Democrats have already indicated they will not sustain a
veto and the Democrat lLeaders are sure to whip their Members
hard. However, we are certain to pick up Republican Members who
will not let the President down on an override vote,

Frankly, we were pleased with this vote, given the extrancous
issues that clouded the picture. Members were reluctant to vote
against the funding of popular programs such as those for women,
senior citizens and cancer research. Further, Bill Natcher
(D-KY) is a well-respected gentlasman whose goal of a c¢lean
appropriations bill is well-known. His fellow appropriators were
loath to vote against him. On the other hand, the $4 billion
forward funding in the bill helped us pick up Members who would
not otherwise have voted with us. While the Administration has
used forward funding itself, it has never been of this magnitude.

There secemed to be genuine surprise at Wednesday‘’s vote among
some of the Democrats. Others, aware of where the votes lie,
will continue to press for votes on abortion., They believe these
votes will hurt our Members next year and that eventually pro-
life Members will turn around on the issue or be turned out of
office. The Waxman freestanding overturn of Title X is waiting
in the wings and may be the next, new abortion vote. That vote
should be easier to defend (and count) since it is not confused
with popular funding iasues.

It is not yet clear when the Labor/HHS bill will reach the White
House. However, it is important that our veto message include a
strong message on the $4 billion forward funding since it helped.
garner additional votes.



