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“ Goncerned “Women for cAmerica

370 1'ENFANT PROMENADE, §.W., SUITE 800 WASHINGTON, D.C. 26024 (202) 488-7000

Beverly LaHaye

President July 9, 1991
The Honorable John H. Sununu THE;;ﬂL}UibYMW
Chief of Staff to the President has seen

The White House
Washington, D.C. 20500

Dear Governor Sununu:

I have heard disturbing reports that President Bush is
considering compromising on Title X regulations. Although I
believe the President will keep his promise to "veto any
legislation that weakens current law or existing regulations®, I
am ¢oncerned about these growing rumors. I am requesting a
confirmation of President Bush's commitment to his promise.

I know the House vote on June 26 to allow Title X clinics to
continue abortion counseling and referrals has caused much
confusion, I was surprised to learn that a large pro-life
organization had actually called members of Concerned Women for
America to inform them a vote on The Health and Human Services
Appropriation Bill (H.R. 2707) was not a pro-life vote.
Unfortunately, I discovered this only a short time before the
vote and was not able to undo most of the damage caused by this
effort to deactivate the grassroots.

Although Concenred Women for America intially viewed a vote
on H.R. 2707 as a pro-life vote, most pro-life groups did not.
Many groups actually immobilized their members and members of
other organizations. This is the reason for the weak vote on the
H.R. 2707. Even the President of the Congressional Pro-~Life
Caucus, Representative Alan Mollohan, who strongly cpposes
changes to Title X regulations, voted for H.R. 2707. I am
hopeful that President Bush realizes the nature of the confusion
behind this vote.

I want to thank you for the strong pro-life stand the
Administration has always taken. I urge President Bush to
provide the necessary leadership and put an end to the rumors by
making a public statement that he will veto any weakening of the
Title X regulations.

With Best Req\ar

‘Bev rlggngay
Presidefht, Concerned Women for America

“Frotecting the rights of the family through prayer and action”




THE WHITE HOUSE
WASHINGTON

June 24, 1991

MEMORANDUM FOR KATIE WINKELJOHN

FROM: DANIEL CASSE}y7(

SUBJECT: Press Statement by James Mason

Attached is a faxed copy of the statement that HHS Assistant
Secretary of Health James Mason read this morning at his press

conference.

Please let me know if you need any further material.

Attachment
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Statement of James,o. Mason, M.D., M.P.H.
Assistant Secretary for Health
June 24,1991
" As the head of the United States Public Health Service, I
appreciate this opportunity to underscore the importance of this
regulation separating Title X family planning services from
abortion related activities. This regulation, recently upheld by
the Supreme Court, stops the practice of using Federal funds to
promote and facilitate abortion as a family planning method.
Thias regulation makes good public health sense. It restores the
Title x‘family planning program to what it was originally
intended to be, a source of pre-pregnancy family planning
services. This regulation reflects the sound judgment that the
Federal Government sghould not subsidize abortion as a back-up
method of birth control. The Title X law enacted by Congress in
1970 specifically forbids the use of abortion as a means of
family planning, and this regulation gives force and specificity

to that prohibition.

Unfortunately, it is necessary to dispel misinformation about
this regulation. For example, this regulation does not, in any
way, deny women medical information. 1In fact, if a woman is
found to have any medical problem, the regulation reguires that
she be assisted in receiving the complete and appropriate medical
care even if the yesult is termination of pregnancy. What is
often ignored in this debate is the fact that in all but a small
number of cases, the decision to have an abortion is not a

medical one, but an ethical one in which a physician or medical
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practitioner is no better equipped to answer than a lay persoﬁ:*'"
This regulation merely establishes a wall of separation between
family planning and abortion. It is time to allow the program to
focus on helping women avoid unplanned pregnancies and fighting
sexually transmitted diseases.

Also, let me underscore the importaence of this program as a key
component in our Department’s effort to reduce the national
problem of infant mortality. I believe that an impoxtant and
often overlocked aspect of this regulation is its xequirement
that if’a client is pregnant she will be assisted to in obtain
access to vital pre-natal care. From the peint that pregnancy is
confirmed, the public health role is to provide quality medical

care for two patients, the mother and her unborn child.
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Calendar No. 125
meREns S, 323

[Report No. 102-86]

To require the Secretary of Health and Human Services to ensure that
pregnant women receiving assistance under title X of the Public Health
Service Act are provided with mformatmn and counsehng regarding their
pregnancies, and for other purposes.

IN THE SENATE OF THE UNITED STATES

JANUARY 31 (legislative day, JANUARY 3), 1991

Mr. CHAFEE (for hlmself Mr. PACKWOOD, Mrs. KASSEBAUM, Mr JEFFORDS
Mr. CoHEN, Mr. SIMPSON, Mr. ApamMs, Mr. AKAKA, Mr. WIRTH, Mr.
BINGAMAN, Mr. BRADLEY, Mr. BURDICK, Mr. CRANSTON, Mr. Dobpp,
Mr. GLENN, Mr. GORE, Mr. HARKIN, Mr. HoLLINGS, Mr. KENNEDY, Mr.
Kerry, Mr. Konr, Mr. LAUTENBERG, Mr. LEAHY, Mr. LEVIN, Mr.
METZENBAUM, Ms. MIKULSKI, Mr. MOYNIHAN, Mr. PELL, Mr. RIEGLE,
Mr. RoBB, Mr. SIMON, Mr. WELLSTONE, Mr. BENTSEN, Mr. SANFORD,
Mr. INOUYE, Mr. BIDEN, Mr. RUDMAN, Mr. BAucus, Mr. ROCKEFEL-
LER, Mr. SEYMOUR, Mr. HATFIELD, Mr. LIEBERMAN, Mr. FOWLER, Mr.
KERREY, Mr. SHELBY, Mr. DASCHLE, and Mr. SARBANES) introduced
~ the following bill; which was read twice and referréd to the Committee
on Labor and Human Resources -

JUNE 20 (legislative day, JUNE 11), 1991
Reported by Mr. KENNEDY, without amendment

A BILL

To require the Secretafy of Health and Human Services

to ensure that pregnant women receiving assistance
under title X of the Public Health Service Act are pro-
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vided with information and counseling regarding their
pregnancies, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Title X Pregnancy
Counseling Act of 1991”7,

SEC. 2. PROVISION OF INFORMATION AND COUNSELING
REGARDING PREGNANCIES.

Notwithstanciing any other provision of law, the Sec-
retary of Health and Human Services’[sﬁ?;ﬁsure that
projects receiving assistance under title X of the Public
Health Service Ag’gr‘Bffer pregnant women information and
counseling concerning all legal and medical options re-
garding their pregnancies. Women requesting such infor-
mation regarding the options for the management of an
unintended pregnancy shall be provided with nondirective
counseling, and referral on request, concerning alternative
courses of action that shall include—

(1) prenatal care and delivery;
(2) infant care, foster care, or adoption serv-
ices; and

(3) pregnancy termination.

S 323 RS
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AMENDMENT NO. Calendar No.

Purpose: To ensure that certain information and counseling
regarding pregnancies is available under programs re-
ceiving assistance under title X of the Public Health
Service Act and to clarify the circumstances under which
such counseling or referrals for such counseling must be
provided.

IN THE SENATE OF THE UNITED STATES—102d Cong., 1st Sess.

S.323

To require the Secretary of Health and Human Services to
ensure that pregnant women receiving assistance under
title X of the Public Health Service Act are provided
with information and counseling regarding their pregnan-
cies, and for other purposes.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed by Mr. CHAFEE

Viz:
1 Strike out section 2 of the bill and insert in lieu there-

2 of the following new section:
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2
SEC. 2. PROVISION OF INFORMATION AND COUNSELING REGARD-

ING PREGNANCIES.

Title X of the Public Health Service Act (42 U.S.C.
300 et seq.) is amended by adding at the end thereof the
following new section:

“SEC. 1010. PROVISION OF INFORMATION AND COUNSELING RE-
GARDING PREGNANCIES.

‘() AVAILABILITY OF INFORMATION.—Notwithstand-
ing any other provision of law, the Secretary shall ensure
that projects make information or counseling services
available to pregnant women concerning all legal and med-
ical options regarding their pregnancies. Women request-
ing information or counseling under this section regarding
the options for the management of an unintended pregnan-
cy shall be provided with nondirective counseling, and re-
ferral on request, coﬁceming alternative courses of action
that inay include—

‘(1) prenatal care and delivery; and

““(2) infant care, foster care, or adoption serv-
ices; and

“‘(3) pregnancy termination.

“‘(b) REQUIREMENT OF REFERRAL.—If a project does
not provide counseling or referral services on any of the
subjects described in paragraphs (1), (2) or (3) of subsec-
tion (a), such project shall advise the patient with respect

to whom such information is related of that fact and refer
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1 such patient to another project receiving assistance under

2 this title that provides such counseling and referral.

3
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11
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“‘(c) RELIGIOUS BELIEFS OR MGRAL CONVICTIONS.—

““(1) IN GENERAL.—No project, or individual
employed or associated with such project, may de-
cline to provide counseling or referrai services on
any of the subjects described in paragraph's 1), @
or (3) of subsection (a), except where the provision
*of such counseling or referral services would be con-
trary to the religious beliefs or moral convictions of
the project or individual.

““(2) FACILITIES AND PERSONNEL.—A project
that, as provided for in paragraph (1), declines to
provide counseling or referral services on any of the
subjects described in paragraphs (1), (2) or (3) of
subsection (a), may not be required to—

“(A)' make its facilities available for the
provision of such counseling or referral serv-
ices; or

““(B) provide any personnel for the provi-
sion of such counseling or referral services.

““(d) PROHIBITION AGAINST DISCRIMINATION.—A

23 project receiving assistance under this title after the date of

24 enactment of this section shall not—
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“) discriminafe in the employment, promo-
tion, or termination of employment of any physician
or other health care personnel; or

““(2) discriminate in the extension of staff or
other privileges to any physician or other health care
personnel;

because such physician has provided counseling concern-

ing the termination of a pregnancy or refused to provide

O 00 3 O i ~~ W DD =

sucH ‘tounseling on the grounds that such counseling would

—
o

be contrary to the religious beliefs or moral convictions of

—
—

the physician, or because of the religious beliefs or moral

[—y
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convictions of the physician with respect to such counsel-

—
w

ing.
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“‘(e) NON-TERMINATION OF GRANT.—No project may

—
Uh

be denied funding, or be terminated, under this title based

—
(@)Y

on the decision of such project to provide or decline to

[
'~

provide counseling and referral services on any of the sub-
jects described in paragraphs (1), (2) or (3) of subsection
(a). The burden of proof shall be on the entity or official

N = =
o O o

making the determination to deny funding or terminate the

[\ ]
—t

project to demonstrate that such denial or termination is

N
(\®]

not based solely on the decision by such project to provide

[\
W

or decline to provide such counseling or referral services.

[\
=~

““(f) ACCESSIBILITY OF SERVICE.—A grantee under this

[\®]
()

title shall ensure that information or counseling on each of
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the subjects described in paragraphs (1), (2) or (3) of sub-
section (a) is available at an adequate number of projects
assisted by such grantee under the grant within the geo-
graphic areas served.

“‘(g) DermntTION.—For purposes of this section, the
term ‘project’ means an entity that provides family plan-
ning services with funds received under this title under a

negotiated, written agreement with a grantee.”’.

S



THE WASHINGTON POST FRIDAY, MAY 21;, 1991

The Washington Post

AN INDEPENDENT NEWSPAPER

| Forbidden Advice

majority on the Supreme Court dedicated to
protecting -abortion rights against the on-
slaughts of hostile legisiators and retrogressive
regulation-writers. Only a few years ago, the
court spelled out its conviction that government

IT IS NOW clear that there is no longer a

" actions designed to inhibit the exercise of the

right—by requiring, for example, waiting periods
and lectures on the perils .of abortion—were
unacceptable. There has been a gradual retreat
in recent years, but yesterday the extent of the
drift from that strong stand was apparent when
the court approved federal regulations that bar
doctors and health workers even from mention-
ing abortions in government-funded family plan-
ning clinics. Justice David Souter, whose first
vote on the issue was eagerly awaited, cast the
deciding vote. '

At issue were regulations promuigated in 1988
that changed a practice at the 4,000 family
planning clinics funded, in part, under Title X of
the Public Health Services Act. One section of
that law provides that “{njone of the funds
appropriated under this subchapter shall be used
in programs where abortion is a method of family
planning.” So from its inception the program
never funded abortions. But staff routinely dis-
cussed abortion as an option and referred women
to providers when appropriate. The Reagan ad-
ministration regulations banned this counseling
and referral and, where Title X recipients used

their own money to provide abortion services,
required that these services be separated both
physically and financially from the family planning
operations. The regulations have not been en-
forced during the time they have been challenged
in court, but now they will go into effect.

The four dissenters on the court, Justices
Marshall, Stevens, Blackmun and O’Connor,
write that the regulations go far beyond the plain
fneaning of the statute. One dissenting appeais
court judge styled them “arbitrary and capri-
cious,” which they certainly are. They are also an
unconstitutional restriction on free speech and on
a woman'’s ability to exercise her right to abor-
tion. But the persuasive arguments of dissenters
are now history, and the task ahead is to plan an
alternative challenge.

President Bush, who did not propose the regu-
lations, could, of course, tell Secretary of Health and
Human Services Louis Sullivan to revoke them. But
he won't, and so the task falls to Congress. The
votes are there. Last year, the Senate voted 62 to
36 to overturn the regulations, and House leaders
believe that body could do the same. But veto-proof
majorities are probably needed, and that measure of
support will be much more difficult to organize.
Yesterday’s decision, allowing the government to
prohibit recipients of federal funds from even men-
tioning the option of abortion to poor women
seeking advice, should cause a backlash sufficient to
mobilize Congress.



THE NEW YORK TIMES,

May 24, 1991

Bad Abortion Advice, Court-Approved

The Supreme Court has now ruled that the
Government has the power to pressure clinics to
hide information or even mislead poor pregnant
women about their right to choose whether or not to
bear a child. That's bad enough as a moral and
constitutional matter, but the Court did more. It
held that Congress: has actually authorized the
Department of Health and Human Services to pro-
mote this coercive, unprofessional assault on a
woman'’s rights.

By a 5-to-4 vote the Court upheld regulations of
the Reagan and Bush Administrations claiming to
implement Congress’s program subsidizing family
planning clinics. Those rules forbid even the men-
tion of abortion in such clinics. If a woman directly
asks whether abortion is an option for her unintend-
ed pregnancy, she must be told that “the project
does not consider abortion an appropriate method
of family planning,” even if the doctors in fact
believe it is an option.

Surely Congress had no intention, when it
passed the 1970 Family Planning Act or any time
since, of forcing doctors and clinics to give such
skewed advice. Even when it denied funding for
"poor women’s abortjons, Congress never contem-
plated gapging doctors from giving full, honest
answers (o trusting women.

‘Justice David Souter, the newest member
on the Court and yesterday’s swing vote, had it
right during oral arguments last fall when he asked
whether the H.H.S. regulations didn’t interfere with

" a doctor’s professional advice. Yet he joined Chief

Justice William Rehnquist’s opinion that denied
any such interference. Their captious reasoning:
Since the patient has no reason to rely on the clinic
for complete medical advice, she will not be mis-
led. Nor is the doctor forced to say anything he
does not believe because he is only stating clinic
policy. .

Is the Court countenancing a two-tier system of
health care, one for the rich, who use private
doctors, and one for the poor, who rely -on the
clinics? .

The Chief Justice argues defensively, cynically
and contrary to experience, that, poor women are no
worse off under the H.H.S. rules than if Congress
had never'supported any clinics at all. Tell that to
the patient who sees the clinic as her only source of
information or help.

Congress now must respond with legislation so
clear that the Supreme Court will honor its intention
to provide honest information with family planning

services for the poor. A simple bill negating the

H.H.S. rules is the right place to start.



David Cole

THE WASHINGTON POST,

May 28,

Get Government Out of the Doctor’s Office

The Supreme Court decided last Thurs-
day that the government vivlates no consti-
tutjonal rights when it invites a poor, unedu-
cated, pregnamt woman into a publicly
funded counseling program and provides her
with one-sided information about her op-
tions. Under the Tite X regulations uphekl
by the comt, government-landed family
planning comsclors cannot (el pregnant
women about the option of abortion but
must tell them about prenatal care, and
cannot refer them to an abortion provider
but must refer them 10 a prenatal care
provider. If a woman knows énongh to ask
about abortion, the counselor is directed to
say that “abottion is nol an appropriate
method of family planaing,” and o refer her
for prenatal cine. .

FFur the moment, then, our nation has (wo
standards of medical counseling. Those who
can afford to pay for medical care will
receive nondirective counseling about all of
their medical options and will thereby be
free to make informed, antonomous deci-
sions about their health. But the millions of
poor women who are dependent on govern-
ment-funded family planning connseling will
receive one-sided information that steers
them toward the administration’s political
chotee aboul what they should do with their
badies.

The Supreme Comt's ruling, however, is
not the cud of the matter. Congress can and
should put an end (o the double standard
that the Reagan administration created aml
the comt has now sanctioned. 1t nearly did
so last year, when the Senate initially adopt-
ed Sen. Joln Chalee’s (R-R.L) bill vequiting
Title X programs to provide a pregnant
wotnan with nondirective  counseling and
refertal on all her options: childbisth, adop-
tion and abortion. The bill died on the floor,
but Chafee has reintioduced it this year,

Whatever view one takes on (he constitu-
tionality of one-sided family planning conn:
seling, there are strong ethical reasons for
forbidding it as a legislative matter. To allow
one-sided counseling is to violate the first
principle of medical commseling: the patient,
not the counselor, must be lree to make the
{inal decision about his or her physical well-
being.

This principle dates back at least to Plato,
who distinguished “"the slave doctor;,” who
“prescribes what he thinks good, out of the
abundance of his experience, as il he had no
manner of doubt,” from the free doctor, who
“enters inlo discourse with the patient, and
will not presciibe for him until he has first
convinced hinl” It is reflected to this day in
all corvent medical codes of ethics. Thus,
the American College of Obstetricians &
Gynecologists has diclated that when a phy-
sician counsels a pregnant woman, he must
discuss all options: “Counseling  directed
solely toward either promoting or prevent-
ing abortion does not sufficiently reflect the
full nature of the problem or range of
options to which the patient is entitled.”

Murcover, this ethic of full disclosure and
nondirective counseling is nol limited to
medical connseling, but governs every con-
ceivable professional relationship.  Similar
mandates can be found in the ethical codes
that govern the legal prolession, accounting,
adventising, archilecture, engincering, fi-
nancial planuing, insurance and even real
estale. These guidelines recognize what the
Supreme Courl did not: that professional
relilionships are wot equal and theeflore
requive regulation to peserve the client's
autonomy. Nondireclive connseling is de-
signed to ensure that the client is able to
make his or her own decision with the

assistance and advice of the professional but
without the professional’s intrusion on the

client’s individual autonomy and free will.

The concern about preserving autonomy
is especially great in the Title X context for
theee reasons. First, Title X clients are for
the most patt young, indigent—most come
from families living below the poverty
line—and wnedueated. As a class, therefore,
they are patticulaly susceptible to being
misguided by one-sided, pactial informa: ion,

Second, doctors are the paradigmatic ex-
ample of a prolessiona] in whom we need to
trust. While we might be inclined to treat
real estale salesmen al arm's length, we are
all at our most vulnerable when speaking to
a doctor or medical counselor about our own

BY m“ucoml

1991

health. Ilere more than anywhere else a
strict regimen of full information must be
maintained,

Third, the facl that the government is
funding the Title X program heightens con-
cerns about autonomy. The Bill of Riplts
reflects an understanding that the greatest
threat to autonomy is posed by anlimited
government, If the government is fice to
establish counseling programs for the citi-
zenry that subtly and not so subtly impose
the current majority’s political views on the -
cotntry’s neediest, we will be a long way
from the principles of autonomy and individ-
ual liberty upon which this country was
founded. ’

The dangers posed by the Title X regula-
tions are probably appment to those who
favor protecting a woman's [iee choice
about her reproduclive destiny. For those
who oppose abm tion, however, those dan-
gers can best be demonstrated by hypothe-
sizing the reverse situation. lmagine the
same sotl of regulations drafted by a gov-
ernment that favored abortion over child-
birth. Under such a regime, the Title X
program would mandate counseling and re-
ferrals oy about abortion. It would bar
counseling about prenatal care and instruct
caunselors when asked about childbitth to
say that it is not “appropriate.” This example
makes clear that the only safe and honorabie
course {or government is (o leave these
decisions to the clients by mandating the
provision of complete, neutal information
on all of a pregnant woman's lawful options.

The wriler is a professor al Georgelown
Universily Law Cenler and a volunicer
allorney al the Cenler for Constitutional
Rights.
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TECHNOLOGY & MEDICINE

AMA Opposes Government Interference |

i
‘(
i

Wzth Doctors Counselmg of Pauents

i By TH()MAb M Burr(w

- Staff Reporter of THE WALL STREET JOURNAL

- CHICAGO-The American Medical As-

~.sociation. signaling its opposition to a ban
on abortion counseling at federally funded

clinics. voted to condemn all government
interference with doctors’ ability to pro-

- . vide counseling to patients.

The unanimous vote by the AMA' s 483
member House of Delegates has the practi-
cal effect of spurring the association to-
ward heightened lobbying efforts on Capi-
tol Hill concerning abortion conseling. The

' U.S. House of Representatives is scheduled

" ‘to vote today on a bill that would overturn

“"the existing ban on such counseling.

The AMA-approved resolution says the
medical group will both lobby Congress on
that bill and *“vigorously’" oppose any gov-
ernment attempt to “interfere with the
physician-patient relationship.” :

Nancy Dickey, a member of the AMA S
governing board of trustees,” “contended

_that existing federal regulations banning
- abortion counseling could lead to other

government interference with' medicine

that would be “much more pervasxve tnan A '

just dealing with abortion.” .
For instance, said Dr. Dickey, AMA

members are concerned the government :

might enter other areas of medlcal treat-
ment that have become political. One pos-

"~ sibility, she suggested. was interference
with doctors’ ability to inform patients :
about the existence of high-cost technology

that could treat their ailments.

The Bush administration supports exist- :
ing federal rules—written by the Reagan .

administration in 1988—that preclude doc-
tors at federally funded facilities from ad-
vising poor women about the availability of
abortions.

The U.S. Supreme Court upheld those
regulations in a decision in May. The
court, through Chief Justice William Rehn-
quist. concluded that the restrictive regula-
tions are consistent with federal law and

the right of free speech.

“. clinics

. doetor o

don't violate comstitutional rights, such as |

That ruling was considered an impor-
tant victory for the Bush administration.

Abortion-rights groups maintained the de-
- cision would make it more difficult to ob-
.. tain abortions for poor women and for

young women who lack information about

" abortion and have no access to other medi-

cal counseling.
-The regulations are part of what'is

known as Title X of the federal Public |

Health Service Act. Recent estimates indi-
cate government money goes to some 3,300
serving nearly five million
woimen. '

“The AMA, taking pains to ensure that
its action isn't limited to the abortion de-

..baté; didn't even mention abortion in the |
. measures passed at its convention here. In- |
stead. the assaciation denounced “any in- |’
terterence by the government” causing a |
‘compromise bis or her medical i

- judgment as to what information or treat-

.- ment is in the best interest of the pa-
nent *

~Dr. Dickey and other AMA officials,

ERs though make it clear that they will lobby ':
" Congress for the current abortion counsel- .
. ing legislation. That bill will require the -

two-thirds congressional majority neces- ::

sary to override the expected veto of Presi-
dent Bush.

The AMA resolution speaks of the “dan-
gers inherent” in laws or regulations that
“restrict communication between physi-
cians and their patients.”

“We have seen over the last decade

_ more willingness by the government to in-

tercede in medical decisions,” said Dr.
Dickey. *“But my patients expect that they
will get the full information about the
treatments available.”

Thus, the thrust of the AMA's vote, sup-

ported by doctors from 50 states, was to -
condemn government prohibitions onr any -

treatment that becomes a political issue.
Dr. Dickey,
cited concerns by doctors that the govern-
ment might seek to limit the medical
measures made available to prolong the
life of a dying, elderly patient.

as a further example, -



A.M.A. Condemns U.S. Curbs on Medical Advice

CHICAGO, June 25 (Reuters) —
Delegates to the annual convention of
the American Medical Association con-
demned today any Federal interfer-
ence with doctors who provide advice
about abortion or any other medical
matter. .

On a voice vote and without debate,
the House of Delegates, the A.M.A.’g
policymaking body, urged repeal of ail
laws and regulations that ‘‘prevent
physicians from freely discussing with
or providing information to patients
about medical care and procedures or
interfere with the physician-patient
relationship.”

The policy statement came partly in
response to a Federal rule, upheld last
month by the United States Supreme
Court, that prohibits Government-fi-
nanced family-planning clinics from
telling women of their legal right to
abortion.

No Mention of ‘Abortion’
The resolution that passed today
does not mention the word “abortion.”

But it says the association “strongly
-ondemns any interfe~ence by the Gov-

THE NEW YORK TIMES,

Juné 27, 1991

Doctorsreacttoa
Federal ruling on
abortion
_counseling,

ernment or other third parties that
causes a physician to compromise his
or her medical judgment as to what in-
formation or treatment is inthe best in-
terest of the patient.” .

The language was a compromise
worked ot by a comaittee that consid-
ered several proposals specifically
commenting on the Supreme Court rui-
ing and on Government regulations in-
volving abortion.

Officially the medical association is
neutral on the legal, moral and ethical
issues surrounding the abortion debate,
as opposed to the medical issues sur-
rounding that debate. The delegates re-
iterated that neutrality today when, in
4 separaie resolution, they urged the

association’s leadership to ‘“precisely
state’” A.M.A. policy in public pro-
hiouncements so as to “‘minimize public
misperception.”’

Vote Against Tobacco Ads

In other actions today, the delegates
tookK these steps:

9Reaffirmed the association’s exist-
ing-policy calling for a total ban on the
promotion of all tabacco produects. But
a proposal that had singled out outdoor
tobacco billboard advertisements for
specific criticism was not considered.

90rdered the association to develop
model state legislation prohibiting any-
one from riding in the back of a pickup
truck without a seat belt. i

9Urged President Bush to establish a
Cabinet-level entity, with the Depart- .
ment of Health and Human Services as }
coordinator, to develop dietary guide- '
lines for the country. :

This statement was a compromise of
a policy statement that had called for
stripping the Agriculture Department
of the dietary guideline work it now
does, and transferring it to Health and
Human Services.
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0fficial Title (Caption):

A bill to require the Secretary of Health and Human Services to ensure
that pregnant women receiving assistance under Title X of the Public Health
Service Act are provided with information and counseling regarding their

pregnancies, and for other purposes.
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BAI91.449 ‘ S.L.C.

AMENDMENT NO. Calendar No.

Purpose: To ensure that certain information and counseling
regarding pregnancies is available under programs re-
ceiving assistance under title X of the Public Health
Service Act and to clarify the circumstances under which
such counseling or referrals for such counseling must be
provided.

IN THE SENATE OF THE UNITED STATES—102d Cong., Ist Sess.

S.323

To require the Secretary of Health and Human Services to
ensure that pregnant women receiving assistance under
tile X of the Public Health Service Act are provided
with information and counseling regarding their pregnan-
cies, and for other purposes.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed by Mr. CHAFEE

Viz:
1 Strike out section 2 of the bill and insert in lieu there-

2 of the following new section:
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SEC. 2. PROVISION OF INFORMATION AND COUNSELING REGARD-

ING PREGNANCIES.

Title X of the Public Health Service Act (42 U.S.C.
300 et seq.) is amended by adding at the end thereof the
following new section:

“SEC. 1010, PROVISION OF INFORMATION AND COUNSELING RE-
GARDING PREGNANCIES.

“‘(a) AVAILABILITY OF INFORMATION.—Notwithstand-
ing any other provision of law, the Secretary shall ensure
that projects make information or counseling services
available to pregnant women concerning all legal and med-
ical options regarding their pregnancies. Women request-
ing information or counseling under this section regarding
the options for the management of an unintended pregnan-
cy shall be provided with nordirective counseling, and re-
ferral on request, concerning alternative courses of action
that fnay include— .

“(1) prenatal care and delivery; and

““(2) infant care, foster care, or adoption serv-
ices; and

“‘(3) pregnancy termination.

“(b) REQUIREMENT ofF RErFERRAL.—If a project does
not provide counseling or referral services on any of the
subjects described in paragraphs (1), (2) or (3) of subsec-
tion (a), such project shall advise the patient with respect -

to whom such information is related of that fact and refer
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1 such patient to another project receiving assistance under

2 this title that provides such counseling and referral.

3 “‘(c) ReLiGIous BELIEFS OR MORAL CONVICTIONS.—
““(1) IN GENERAL.—No project, or individual

employed or associated with such project, may de-

cline to provide counseling or referral services on

any of the subjects described in paragraphs (1), 2)

or (3) of subsection (a), except where the provision

W 0 ~3 O Wh A

*of such counseling or referral services would be con-
10 trary to the religious beliefs or moral convictions of
11 the project or individual.

12 ““(2) FACILITIES AND PERSONNEL.—A project
13 that, as provided for in paragraph (1), declines to
14 provide counseling or referral services on any of the

15 subjects described in paragraphs (1), (2) or (3) of

16 subsection (a), may not be required to—

17 ““(A) make its facilities available for the
18 provision of such counseling or referral serv-
19 | ices; or |

20 ““(B) provide any personnel for the provi-
21 sion of such counseling or referral services.

22 ““(d) PROHIBITION AGAINST DISCRIMINATION.—A

23 project receiving assistance under this title after the date of

24 enactment of this section shall not—
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“(D discriminafe in the employment, promo-
tion, or termination of employment of any physician
or other health care personnel; or
““(2) discriminate in the extension of staff or
other privileges to any physician or other health care
personnel;
because such physician has provided counseling concern-
ing the termination of a pregnancy or refused to provide
such tounseling on the grounds that such counseling would
be contrary to the religious beliefs or moral convictions of
the physician, or because of the religious beliefs or moral
convictions of ﬁhe physician with respect to such counsel-
ing.

“‘(e) NON-TERMINATION OF GRANT.—No project may
be denied funding, or be terminated, under this title based
on the decision of such project to provide or decline to
provide counseling and referral services on any of the sub-
jécts described in paragraphs (1), (2) or (3) of subsection
(a). The burden of proof shall be on the entity or official
making the determination to deny funding or terminate the
project to demonstrate that such denial or termination is
not based solely on the decision by such project to provide
or decline to provide such counseling or referral services.

““(f) ACCESSIBILITY OF SERVICE.—A grantee under this

title shall ensure that information or counseling on each of
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the subjects described in paragraphs (1), (2) or (3) of sub-
section (a) is available at an adequate number of projects
assisted by such grantee under the grant within the geo-
graphic areas served.

“‘(g) DerFmNtTION.—For purposes of this section, the
term ‘project’ means an entity that provides family plan-
ning services with funds received under this title under a

negotiated, written agreement with a grantee.”’.

S
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NOo
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PART Il

)

7.0 Client Services’

Projects funded under Title X must provide medical,
social,.and referral services relating to family plan-
ning to all eligible clients who desire such services
[59.5(b)1, 2, 8]. Part Il of this document has been
developed to provide guidance to grantees as to
those services which are required, recommended,
or related to fulfill the mission and intent of Title X,
The required services are those services which are
stipulated either in the law or the regulations, or
which are otherwise considered essential to the
provision of family planning services of high quality.
The recommended services are those services in-
tended to promote the reproductive and general
health care of the family planning client population.
The related services are those services which are rot
authorized under Title X but which may be provided
by projects in order to meet the specific reproduc-
tion-related heaith needs of the family planning
client. .

7.1 SERVICE PLANS AND PROTOCOLS

The service plan is the component of the
grantee’s health care plan which is developed
by the medical director and clinical staff
and which identifies those services to be
provided to clients under Title X by the
project. As part of the service plan, all del-

. egates and/or service sites must have written
protocols, approved by the grantee, which
detail specific procedures for the provision of
each service offered. Plans must be written
in accordance with Title X program guidelines
and current medical practice and must cover
the services provided at initial visits, annual
revisits, and other revisits, including supply
and problem revisits (see chart 7.1).

Under exceptional circumstances, a waiver
from a particular requirement in the guide-
lines may be obtained from the Regional
Office upon written request from an individ-
ual project. For example, the hemogliobin or
hemotocrit requirement may be waived if a
project’s medical director determines that
routine anemia screening is unwarranted in
the client population served. In submitting a
request for such an exception, the project
must provide epidemiologic, clinical, and
other supportive data to justify the request
and the duration of the waiver.

7.2 PROCEDURAL OUTLINE

The services provided to family planning cli-
ents, and the sequence in which they are pro-
vided, will depend upon the type of visit and
the nature of the service requested. However,
the following components should be offered
to all clients at the initial visit: Presentation of

7.3

7.4

relevant educational materials; initial counsel-
ing; explanation of all procedures and signing
of an informed consent covering examination
and treatment; obtaining of a personal and
family history; performance of a physical ex-
amination; performance of routine and other
laboratory tests; individual counseling; per-
formance of any necessary medical proce-
dures; provision of medications and/or sup-
plies; exit counseling. Return visits should
include an assessment of the client’s heaith
status and an opportunity to change methods.

For clients electing nonprescription meth-
ods of contraception or fertility awareness
methods including natural family planning,
the initial required medical work-up may be
deferred at their request, with appropriate
documentation in the medical record. Such
clients should be encouraged to have health
screening at return visits.

EMERGENCIES

Emergency situations involving clients and/or
staff may occur at any time. All projects should
therefore have written plans and procedures
for the management of on-site medical emer-
gencies (e.g., cardiac arrest, shock, hemor-
rhage, and respiratory difficulties) with which
project staff are familiar. Written plans and
procedures should also be available for emer-
gencies requiring ambulance services and/or
hospital treatment. Information and instruc-
tions on dealing with fire, naturai disaster,
robbery, power failure, harrassment, and
other emergency situations should also be
available, and appropriate training in these

“areas should be provided to staff.

REFERRALS AND FOLLOW-UP

Grantees must provide all family planning
services listed under ‘“Required Services”:
either on-site or by referral. When required
services are to be provided by referral, the
grantee must establish formal arrangements
with a referral agency for the provision of ser-
vices and reimbursement of costs, as appro-
priate. Title X funds may be used to cover the
cost of these referred services only if no other
sources of funds are available.

For other than required services, that is
services which are determined to be necessary
but which are beyond the scope of the pro-
gram, clients shouid be referred to other pro-
viders for care. Examples of such referrals are:
treatment for gynecologic dysplasia or malig:
nancy, pregnancy management, family or gen-
eral medical practice, general surgery, genetic
testing, dentistry, mental health services, mar
riage/sexual counseling, services related tc
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abortion, and other social services. Grantees
should maintain a list of health care providers,
local health and welfare departments, nhos-
pitals, voluntary agencies, and health services
projects supported by other Federal programs
[59.5(b)2] to use for referral purposes. Proj-
ects must select referral providers according
to procedures which assure fairness in the re-
ferral practice and which identify providers of
acceptable quality. Whenever possible, clients
should be given a choice of providers from
which to-select. .

" Projects should have written referral and

- follow-up procedures. The timing and manner
. of referral and follow-up depend upon the

nature of the problem for which the referral

was made. For example:

e Emergency referrals (e.g., possible ectopic
pregnancy) should be made immediately
with the provider. - . . :

. Urgent referrals (e.g.; solitary breast nod-

to assure that the services are obtained. How-
ever, follow-up of family planning clients
must be sensitive to the client's concerns for
confidentiality and privacy. Therefore, mech-
anisms for follow-up must be negotiated with
the client on the first visit, and the negotiated
method of follow-up should be noted on the

- follow-up card and the client’s medical record.

* 8.0 Required Services-

" The services contained in this section must be pro-
vided by all projects funded under Title X.

8.1

ule) should be followed up within two '

~ weeks with the client.

e Essential referrals (e.g., hypertension)
should be followed up with the client,
the timing to depend .on professional
- judgment.

e Discretionary referrals (made at the re-
quest of the client) should be followed
up with the client at the next clinic visit.
Further follow-up may not be necessary

but should be based on professional
judgment. ' : ‘ :

. Projects should make. arrangements for the -
_transfer (with client consent) of pertinent cli-

ent information to the referral provider. In

. addition, internal systems should be devel-

oped to document (1) that recommended re-
ferral appointments are made within an ap-
of time, (2) that these
appointments are kept, (3) that providers re-
turn complete pertinent client information to
the referring center, (4) action taken in re-

‘sponse to recommendations received from

the referral provider, and (5) any comments

" the client makes about the referral provider.
- Efforts may be made to aid the client in iden-
tifying potential resources for reimbursement

of the referral provider, but projects are not

responsible for the cost of this care.

When family planning services are provided
by the project to clients referred from other

agencies, the project has a responsibility to”

share client information with the referring

agency. Such information may only be given

with the written permission of the client.
When family planning clients are referred

for services, projects have a responsibility to

assure that clients obtain the appropriate ser-

 vices, and referred clients should be contacted

CLIENT EDUCATION

Education services should provide clients with
the information they need to make in-
formed decisions about family planning, to
use specific methods of contraception, and
to understand the procedures involved in the

~ family "planning clinic visit..On an initial visit

clients should be offered information about
basic female and male reproductive anatomy.
and physiology and the value of fertility reg-
ulation in maintaining individual and family
health. The range of available services and the
purpose and sequence of clinic procedures
should also be explained. Clients must be
given information about all contraceptive
methods in order to make an informed choice.
This instruction should be documented in the

. client record. Additional education, partic-

ularly at subsequent visits, should include in-
formation on reproductive health and health
promotion/disease prevention, as appropriate.

The project’s education component should
include written goals, content. outlines and
procedures, and an evaluation strategy. The
educational approach used should be appro-
priate to the patient’s age, situation, and pre-

_viously acquired information on the - various

methods. Providers of education should have
a mechanism to determine that information

. given has been understood.

e Informed Consent :
For ethical, medical, and legal reasons, an
informed consent documenting the client’s
voluntary consent t0 receive the project’s
services must be signed by the client prior
to his or her receiving any medical services.
The form should be written in the primary
language of the client or witnessed by an .
interpreter. 1t should cover all procedures
and medications to be provided. To give
informed consent for contraception, the
client must receive education on the bene- )
fits and risks of the various contraceptive
alternatives and details on the safety, effec-
tiveness, potential side effects, complica-
tions, and danger signs of the contraceptive
method(s) of choice. Forms for each con-
traceptive method, including sterilization,
should be part of the project’s service plan.
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" information.

All forms shoufd contain a statement that
the client has been counseled, has read the
appropriate informational material, and has
understood the content of both. The signed
informed consent should be part of the
client’s record. It should be renewed and
updated when there is a major change in
the client’s health status or a change to a
different prescriptive contraceptive method.

" When sterilization services are provided

or arranged for with Government funding,

- Federal sterilization consent guidelines must

be followed (see Attachment C).

COUNSELING

The primary. purpose of counseling in the
family planning setting is to assist clients in
reaching an informed decision regarding the
choice and continued use of family planning

methods and services. The counseling process _

is designed to help clients resolve uncertainty,
ambivalence, and anxiety in relation to repro-
ductive health and to enhance their capacity

'to arrive at a decision that reflects their con-

sidered seif-interest. -

The counseling process involves mutual
sharing of information. Persons who provide
counseling should be knowledgeable, objec-
tive, non-judgmental, sensitive to the rights
and differences of clients as individuals, and
able to create an environment in which the
client feels comfortable discussing personal
" The counselor's knowledge
should be sufficient to provide ample infor-

_mation regarding the risks, benefits, ccntra-

indications, and effective use of any method,
procedure, treatment, or option being con-

- sidered by the client. Documentation of coun-
-seling must be included in the client’s record:

e Method Counseling.
Post-examination counseling should be pro-
vided to assure that the client knows results
of the history, physical examination, and
laboratory studies that may have a bearing
on the choice of method(s); knows how to
use and is comfortable with the contracep-

tive method selected and prescribed; knows

the common side effects and possible com-
plications of the method selected and what
to do in case they occur; knows the planned
return schedule and has a next appointment
at an appropriate interval; knows an emer-
gency 24-hour telephone number and a
location where emergency services can be
obtained; and receives appropriate referral
for addlt_lonal services as needed.

e -Special Counseling

Clients should receive special counselmg
regarding future planned pregnancies, man-
agement of a current pregnancy, steriliza-
iton, and other individual problems f(e.g.,
genetic, nutrmonal sexual) as md:cated

10
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o 'Physncal Assessment

151 OKY, PHYSICAL ASSC3SMENT, AND n
LABORATORY TESTING . ‘

* History -

A comprehensive personal hlstory and per-
tinent history of immediate family members (
must be obtained on all female clients. This
should be done at the initial medical visit.
The history should be updated at subse-
quent visits, Histories are recommended for
all male clients and are required for those
requesting medical services. The initial his-
tory should address. the following -areas:

—Allergies; immunizations, especially ru-.

bella; current use of prescription and

over-the-counter medications; significant

- sillnesses; hospitalizations; surgery; re-
view of systems; extent of use of tobacco,
alcohol, and drugs.

Histories of reproductive function in fe-
male patients should include:

—Menstrual history; sexual activity; sex-

vally transmitted diseases; contraceptive

use; pregnancies; in -utero exposure to

DES. :

On medical revisits, oral contraceptwe'
users must be asked about symptoms .of
embolic disease and other major compli-
cations and side effects. IUD users must be:
asked, in particular, about symptoms of

. pelvic infection."

The male reproductwe hlstory should in-
clude:

—Sexual activity; sexually transmztted

diseases; fert:hty, in utero. exposure to

DES. '

Female clients requestmg prescnptwe met
ods of contraception (e.g., oral contracep-
tives, IUDs, dlaphragms) must have a gen-
eral physical examination at the -initial
medical visit. The initial examination should ‘
include at least the following:- R
—Height; weight; blood: pressure, thy--. :
roid; heart; lungs; extremities; breasts, -
including instruction in self-exam; abdo-
men; pelvic examtnatlon, including visu-
alization of the cervix and  bimanual
exam; rectal exam, as indicated. = =
For oral ‘contraceptive users, initial-and
annual physical examinations must include
evaluation of weight, blood pressure, ex-
tremities, breasts, and pelvic organs. -For
IUD users, initial and annual physical exam, . -
‘blood pressure, and pelvic exam are re--"
quired, and a more complete exam is recs -
ommended
. Female clients using nonprescrlptlve
“methods or dlaphragms should have a gen- -
eral physical examination at least every two
years. This exam is particularly important
for clients who are not receiving gene -
health care eisewhere. : <




Male clients requesting temporary meth-

. ods of contraception are not required to

undergo physical examination, but should

be offered this service, to include:
—Height; weight; blood pressure; thy-
roid; heart; lungs; abdomen; examina-
tion of the genitals and rectum, including
palpation of the prostate and instruction
‘in self-exam of the testes. ’

Laboratory Testing ‘
The following laboratory procedures should

_be done on-site for all female clients at the

initial visit and must be done for those re-
ceiving prescription methods. They may be
waived if written results of these tests done

within six months at another facility are

" available.

" —Hemoglobin (Hgb) or hematocrit (Hct)
. —Pap smear ' -

—Gonorrhea culture for clients requesting
IUD insertion '
In addition, prégnancy testing and gonor-

_ rhéa screening must be available and pro-

vided upon request. .

‘Initial laboratory procedures should be
repeated annually or as indicated. Oral con-
traceptive users must have annual pap

" smears, and IUD users must have annual

hemoglobins or hematocrits and pap smears.
Gram stains and cultures for gonorrhea,

and other laboratory tess as indicated,
should be available for male clients.

Every effort should be made to assure
that laboratory ‘tests perfcrmed by or for
the clinic are of high quality. This means
that the grantee should assess the creden-
tials of laboratories with which it contracts.
If laboratory testing is performed on-site,
written protocols for quality control and
proficiency testing are necessary. '

Notification of Abnormal Lab Results

A procedure must be established to allow
for client notification and adequate follow-
up of significantly abnormal laboratory re-
sults. This procedure must respect the cli-
ent’s request to. maintain confidentiality.

. When initial contact is not successful, a rea-

sonable further effort should be made, con-
sistent with the severity of the abnormality.

Other Laboratory Services or Procedures

The following procedures and lab tests

should be provided by the project when

medically indicated:

—Screening for non-gonococcal sexually
transmitted diseases, e.g., syphilis

—Microscopic examination of vaginal

smears and wet mounts for diagnosis of .

vaginitis
—Microscopic examination and/or culture
and sensitivity of urine

——Selected laboratory tests, e.g., blood

sugar or cholesterol test for women who

1
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traceptive use
' —Hemagglutination test for rubella
Other procedures and lab tests may be
indicated for some clients and may be pro-
vided on-site or by referral. ‘ :

o Revisits .
Revisit schedules should be individualized,
based upon the client’s need for education, .

‘counseling, and medical care beyond that
provided at the initial visit. Younger clients

~and clients initiating a_new contraceptive
method may need special opportunities for
reassurance and clarification. On the other
hand, projects should avoid antagonizing

well-informed clients who are comfortable

with the method being used; such clients
should not be required to return for un-

wanted counseling or frequent supply visits.

. Clients selecting oral contraceptives,
IUDs, or diaphragms should be scheduled
for a revisit within three months after initi-
ation of the method to reinforce its proper:
use, to check for possible side effects, and
to  provide additional information  as

" needed. A new client who choases to con-
tinue a method in use upon entry to the
program need not return for this early re-
visit unless a need for reevaluation is deter-
mined on the basis of the findings at the
initial visit. o '

Annual revisits are mandatory for clients
using oral contraceptives or intrauterine de-
vices and must include at a minimum the
components of the history, physical exam-
ination, and laboratory procedures as spec-
ified for such clients. Annual history up-

' dates, exams, and laboratory tests are
recommended for all clients. The frequency
with which specific procedures are to be
routinely repeated should be determined
by the medical director and documented in
the health care plan.

FERTILITY REGULATION

Projects must make available, either directly
or through referral, all of the DHHS approved
methods of contraception. For recommenda-
tions on the management of each method,
see Related Documents—*Fertility Regulation.

e Temporary Contraception -
Currently, the temporary methods of con-
trazéption include barrier methods (female
and male), 1UDs, fertility awareness meth-
ods including natural family planning, and
hormonal contraceptives. More than one
method of contraception can be used si-
multaneously by a client and should be
offered if the client requests it, e.g., the
use of two barrier methods, the.use of a
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barrier method with an IUD, or the com-

bination of a barrier method with tech-

niques of ovulation detection. Current FDA

guidelines as to relative and absolute con-
. traindications, e.g., package inserts, should
“be followed,

* Permanent Contraception :

"Projects must ascertain that the counseling
‘and consent process assures voluntarism
and “full knowledge of the. permanence,
‘tisks, and- benefits associated with female
and male sterilization procedures. Federal
regulations must be met if the sterilization
procedure is performed or arranged for by
the project (see Attachment C). For further
guidance, see also Appendices—Permanent
Contraception. :

¢ Emergency Contraception :
Projects must comply with FDA recommen-

dations for the administration of drugs or®

devices for postcoital contraception.
The use of diethylstilbestrol (DES) within
72 hours of unprotected sexual intercourse
around the time of presumed ovulation has
been found to be highly effective in pre-
venting.pregnancy. However, this drug has
been: implicated in the development of
reproductive abnormalities and fertility-
related risks in the offspring of women who
took DES during pregnancy. Although the
doses and duration of DES use for postcoital
contraception are less than those commonly
used when DES was prescribed for preg-
-nancy complications, health risks may be
similar. It also is possible that women may
take the drug as a postcoital contraceptive
- when aiready pregnant from a previous in-
tercourse. In such cases, the potential off-

. spring of such pregnancies would be ex-

posed to the risks previously described. In
light of these considerations, the following
recommendations are made: -

- —Postcoital contraception with DES in any
woman should be restricted to situa-
tions where no alternative is judged ac-
ceptable by a fully informed patient and
her physician, ' ’

—Thorough birth control counseling should

accompany or follow any prescription of
DES for postcoital purposes. A principal
objective of such counseling should be
to discourage women. from considering it

;as a routine method of contraception.
a5 .

¥
INFERTILITY SERVICES

Grantees are required by law to make basic
infertility services available to clients desiring
such services. Infertility services which may

. be supported by Federal funds are categorized

as fellows:

—Llevel I Includes initial infertility interview,

12
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education, examination, appropriate labora.
tory testing (hemoglobin or hematocnit, pap
smear, and culture for gonorrhea), counsel-
ing, and appropriate referral.

—Level Il Includes semen analysis, assessr
ment of ovulatory function through basa

- body temperature and/or endometrial bi-
opsy, and postcoital testing.

—Level Il More sophisticated and compiex
than Level | and Level Il services.

Crantees must provide Level | infertility
services as a minimum. Those with infertility
programs supervised by physicians with spe-
cial training in infertility can offer Level Il
services. However, when considering the
scope. of the infertility services to be offered
to clients, grantees must be aware that such
services are expensive, not necessarily suc-
cessful, and may be high risk from medical
and legal points of view. It is therefore im-
portant that the proportion of the grantee’s

" budget which is to be used for infertility ser-

vices be determined very carefully.

The grantee’s health care plan must have
an infertility service component that identifies
those services to be provided by each del-
egate at individual service sites or by referral.
The infertility plan must address how services
will be provided, including the criteria for
diagnosis of infertility, the scope of services,
identification of referral sites, follow-up, fee
schedules, and payment mechanisms. Wher
referring for Level Il or Level Il infertilit -

- services, efforts should be made to help the

client identify sources of funding for these
services. - , -
Since infertility may be due to male factors,
female factors, or a combination of the two,
both partners need to be involved in the
infertility evaluation. Adequate education

“should be provided so that clients understand

human reproduction and sexuality as it relates
to their particular problem. The benefits and
risks of proposed diagnostic and therapeutic
measures to be provided on-site must be
clearly explained and informed consent ob-
tained. :

For fturther guidance, see Appendices—In-"

fertility Services. :

‘ “g;:{'
8.6~

PREGNANCY DIAGNOSIS AND COUNSELINGY

Crantees must provide pregnancy diagnosis
and counseling to all clients in need of this
service. Pregnancy testing is one of the most
frequent reasons for an initial visit to the
family planning facility, particularly by adoles-
cents. It is therefore important to use this
occasion as an entry point for providing
education and counseling about family pl- .
ning. ‘ ' .
Pregnancy cannot be accurately diagnos
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~and stagéd through laboratory testing alone.

Pregnancy diagnosis consists of a history,

pregnancy test, and physical assessment, in-

cluding pelvic examination. Projects providing

pregnancy testing on-site should have avail-

able at least one test of high specificity ‘and
one of high sensitivity. If the medical exam-
ination cannot be performed in conjunction
with laboratory testing, the client must be
counseled as to the importance of receiving
a physical assessment as soon as possible,
preferably within 15 days. This can be done

" on-site, by a provider selected by the client,

or by a provider to which the client has been
referred by the project. For those clients with
positive pregnancy test results who elect t

continue the pregnancy, the examination may .

be deferred, but should be performed within
~30 days. For clients with a negative pregnancy
_diagnosis} the cause of delayed menses should

be investigated. If ectopic pregnancy is 'sus-"'

pected, the client must be referred for imme-
diate diagnosis and therapy. -

Pregnant women shouid be offered infor-
mation and counseling regarding their preg-
nancies. Those requesting information on op-
tions for the management of an .unintended

regnancy are to be given non-directive coun-,

P
seling on the following alternative courses o
action, and refeml upon request;. ‘

o -Prenatal care and del!very'l

Aouaa , 3 1

* Infant care, foster Ezrg‘?or adoption
_ & Pregnancy terminatlon‘-.‘

Clients planning to carry their pregnancies
to term should be given information about
good health practices during early pregnancy,

especially those which serve to protect the
fetus during the first three months (e.g., good

nutrition, avoidance of smoking, drugs, and:

exposure to x-rays) and referral for prenatal
care. -

Clients who are found not to be pregnant -

should be given information about the avail-

ability of contraceptive and infertility services. -

For further information, contact the National
Clearinghouse for Family Planning Informa-
tion, as listed in Attachment D.

ADOLESCENT SERVICES

Adolescent clients require skilled counseling
and detailed information. Appointments
should be available to them for counseling
and medical services on short notice.

It is important not to assume that adoles-
cents are sexually active simply because they
have come for family planning services. Many
teenagers are seeking assistance in reaching
this decision. Abstinence is a valid and re-
sponsible option and should be discussed.
Adolescents must be assured that the sessions
are confidential and that any necessary follow-

13
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" up will assure the privacy of the individual.

However, counselors should encourage young’
clients to discuss their needs with parents or
other family members. :
Adolescents seeking contraceptive services
should be informed about all methods of con-

traception. As their needs frequently change,

counseling should prepare them to use a
variety of methods effectively. In addition,
teenagers and their partners should be en-
couraged to participate fully in project medi-
cal services, including physical examination
and laboratory studies. However, as some
teenagers may fear the medical procedures

~ usually performed at the first clinic visit,

projects may defer them for those teenagers

who request deferral and elect nonprescrip-

tion methods. - - » _
Because there is a high incidence of sexually

transmitted diseases (STD) among teenagers, it

- is appropriate to ask them about symptoms or

possible exposure to these infections, Teens at
particularly high risk of STD should be urged
to undergo examination and treatment as in-
dicated, either directly or by referral.

For further recommendations, see Appen-
dices—Adolescent Services.

SEXUALLY TRANSMITTED DISEASES (STD)

Projects must provide an initial gonorrhea cul-
ture for women requesting IUD insertion.
Gonorrhea cultures should also be provided
for clients with probable or definite exposure
to gonorrhea and those with symptoms and
signs suggesting gonococcal infection. Projects
must comply with State and local STD report-
ing requirements. ' :
Treatment of a client and partner(s) for gon-
orrhea should be provided through the pro-
ject. When treatment is provided on-site, ap-
propriate follow-up measures must be under-

taken to ensure cure of all persons treated. If

parenteral antibiotics are administered, per-
sonnel capable of handling an anaphylactic re-
action must be in attendance, and appropriate
resuscitation .drugs and equipment must be
available. '

For further information, see Appendices—
Sexually Transmitted Diseases. . -

IDENTIFICATION OF ESTROGEN-EXPOSED
OfFSPRlNG '

The daughters and sons of women who re-
ceived DES or similar hormones during preg-

‘nancy may have abnormalities of their repro-

ductive systems or other fertility-related risks.
As part of the history, clients born between
1940 and 1970 should be asked to find out
whether or not their mothers took estrogens
during pregnancy. Clients prenatally exposed
to estrogens should receive special screening



either on-site or by referral. Female clients
should be made aware that they are at risk for
developing a rare cervico-vaginal tumor and
for a number of complications of pregnancy.
Male clients should be made aware that they
are atrisk of certain lesions of the genital tract
and for decreased fertility. '
For further recommendations, see Appendi-
ces—Estrogen-Exposed Offspring.

9.0 Recommended Services

 Since the services contained in this section are im-

portant to reproductive health care, it is recom-
mended that they be provided at individual service
sites. ’

9.1 CONORRHEA SCREENING

In community or client populations with a
high incidence of gonorrhea,.endocervical
cultures for gonorrhea should be performed
* on each female client-at the time of the initial
pelvic examination and repeated as indicated.
A yield of equal to or greater than 4 percent
positive cultures merits universal screening.
~ For additional guidance, see Appendices—
Sexuvally Transmitted Diseases. :

9.2 mIiNOR GYNECOLOGIC PROBLEMS

Family planning programs should provide for
the diagnosis and treatment of minor gyne-
cologic problems so as to avoid fragmentation
or lack of medical care for clients with these
conditions. Problems such as vaginitis or uri-
nary tract infection may be amenable to on-
the-spot diagnosis and treatment, following
microscopic examination of vaginal secretions
or urine. ' .

9.3  GENETIC SCREENING AND REFERRAL

For clients at risk for transmission of genetic
abnormailties, some basic effort to define this
risk is a logical component of family planning
services. Initial genetic screéning and referral
services should be offered to clients who are
in need of such services. ‘
~Initial screening consists of a careful family

history of the client and the client’s partner. .
More complete genetic screening and coun-

seling may be offered directly (by a_genetic
counselor who functions in association with a
clinical genetics team capable of providing
comprehensive services for a broad range of
genetic disorders) or indirectly (through refer-
ral to a comprehensive genetic service program
or programs which may be federally, State, or
privately funded). In either case, linkages with
a comprehensive genetic service program

_should be established, specifically with clin-
ical genetic services centers.

. Where feasible, in-service training in genetics
should be arranged for project staff to enable

9.4

. them to provide simple .genetic screening.

Training may be appropriately provided by a
genetic service program to which the project

is linked. The purpose of training is to famil-

iarize staff with the indications for genetic ser-
vices, referral mechanisms, and resources. Lit-
erature and informational materials regarding
the availability of genetic services, including

* but not limited to prenatal diagnosis, should

be available in the appropriate language to all’
clients on request.

When genetic screening services are offered
by a project; they must (1) be supported by
a program of public information and educa-
tion which is sensitive to the concerns of local
ethnic and religious groups and upholds the
dignity of individuals with congenital physical
or mental limitations, (2) include education
and counseling to all clients on a voluntary
basis, and (3) include referral for testing or
further screening if indicated. o

For additional guidance, see Appendices—

Genetic Screening.

HEALTH PROMOTION/DISEASE PREVENTION

For many clients, family planning programs are
their only continuing source of health infor-
mation and medical care. Therefore, while
most of the client services will ‘necessarily re-
late to fertility regulation, family planning pro-

-grams should, whenever possible, provide

health maintenance services such as screen-
ing, immunization, and general health educa-
tion and counseling directed toward health
promotion and disease prevention. These ad-
ditional services should promote the clients’
general state of health and, in turn, the health
of their infants. and children. Programs are
therefore encouraged to assess the health
problems prevalent among the populations
they serve and to develop services to address
them. '

Nutrition services are an example of an im-
portant activity directed toward promoting
health and preventing disease which can be
integrated into the existing family planning
services. Projects should provide nutritional
problem identification, basic nutrition infor-
mation, screening, and medical care to clients
at high risk of nutrition problems or those re-

‘quiring nutritional management of disease.
" These services can be provided without the

resources of a full-time nutritionist. Project
staff can deliver such services with nutrition
training and consultation with a qualified nu-
tritionist. :

For further information, see -Appendices—
Health Promotion/Disease Prevention.

10.0 Related Services

There are some reproduction-related health services
that projects may offer if skilled personnel and



equipment are available, since to send clients else-
where for diagnosis and treatment could contribute
to fragmentation of medical care or result in no
care. If such services are to be offered, however,
projects should seek funds from appropriate agen-

‘cies (e.g., a Title V agency for prenatal care) or

arrange to cover the cost for care through third-
party payments (including government agencies) or
patient fees.

If a project plans to provide any related services,

the following conditions must be met:-

e The project must assure that skilled personnel,
equipment, and medical back-up services-are
available, and - :

e The project must receive approval from the

Regional Office.

101 PRENATAL CARE

Clients with confirmed pregnancies who wish ’

to continue them to term must receive coun-
seling and continuing care. Projects must

therefore refer pregnant clients for adequate"

prenatal care. However, proje?:ts may provide
prenatal care if the following conditions are
m.et: . ‘

‘e Documentation shows an unmet need
and lack of other adequate sources of
prenatal care;

o The project has the capability to provide
prenatal care for non-high risk clients in
accordance with standards developed by

" The American College of Obstetricians
and Cynecologists; :

e Sources for newborn care are identified
~ prior to delivery;

e The institutions to which clients will be
referred for delivery and management of
complications have been invalved in the
establishment of the prenatal care ser-
vice and assure continuity of care;

¢ The project has appropriate linkages for

103

which provide prensal and/or intrapartum
care. If a family planning program undertakes
responsibility for postpartum care, such care
should be directed toward assessment of the
woman’s physical health, initiation of con-
traception if desired, and counseling and edu-
cation related to parenting, breast feeding,

‘infant care, and family adjustment.

For further information, see Appendices and
Related Documents—Maternity Services.

SPECIAL GYNECOLOGIC PROCEDURES

Procedures such as colposcopy, biopsy, and
cryosurgery are useful in the diagnosis and
management of gynecologic abnormalties.
Since such procedures and management re-
quire specialized training, they may be pro- -
vided only under the supervision of a speciaily
qualified physician who has had appropriate
training and experience in the colposcopic di-
agnosis and management of cervical disease.
Provision of this service must be limited to the
treatment of benign cervical disease. Care
must be taken to assure that provision of
these procedures does not direct either pro-
fessional or financial resources from the pro-
vision of basic family planning services. '

11.0 Clinic Management

111
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referral of high risk clients or those who -

become high risk during the course of

pregnancy; . _ L
e Specific prior approval has been obtained
. from the Regional Office.

Projects offering prenatal care must utilize
all other sources of funding for such services
before applying Title X funds for this activity.
For further information, see Appendices and

Related Documents—Matemity.Services.

102 POSTPARTUM CARE

l Family planning programs may provide post-
_ partum care for uncomplicated cases in col-
laboration with local agencies or institutions

15

_ tions, these should aiso be

EQUIPMENT AND SUPPLIES .
Equipment and supplies shall be safe, ade-

-quate, and appropriate to the type of care -

offered by the project. It is the responsibility

_ of the medical director to assure proper sé-

lection and maintenance of equipment and
supplies. : .

PHARMACEUTICALS

Projects must be operated in accordance .with
State and Federal laws relating to security and
record keeping for drugs and devices. The
prescription of pharmaceuticals must be done
under the direction of a physician. However,
inventory, supply, and provision of pharma-
ceuticals may be delegated by the medical’
director to appropriately qualified heaith pro-
fessionals in accordance with State laws re-
garding such delegation. _

It is essential that each facility maintain an -
adequate supply and variety of drugs and
devices to meet the contraceptive needs of its
clients. If special services aré offered that re-
quire the dispensing of additional medica-
part of the inven-
tory. Each facility must maintain emergency
resuscitative drugs, supplies, and equipment
appropriate to the complexity of the program.
These should be in a location readily acces-
sible to the examination and treatment rooms.
Facilities providing medical services shall, as a
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minimum, have readily available those ele-

ments needed for the treatment of vasovagal
shock. ‘ '
Contraceptive and therapeutic pharmaceu-

ticals must be kept in a secure place, either

under direct and continu . .; observation or
locked. Clinics which stock narcotics and tran-
quilizing drugs must keep records proving
count of the medications at the beginning and
end of each day during which drugs are used.
State laws with regard to accountability must
be followed. If Federal or State statutes per-
taining to record keeping, inventory, and dis-

. pensing cannot be met by the program, or if

community standards of good medical care in
the performance of the above activities can-
not be met, projects should contract for such
services.

MEDICAL RECORDS = | ..

_ Projects must establish a medical record for

every client ‘who obtains medical services.
These records must be maintained in accord-
ance with accepted medical standards. Rec-
ords must be: : '

—Complete and accdrate, including docu-.

mentation of telephone encounters of a
medical nature; :

. —Signed by the physician or other appro-
priately trained health professional mak-
ing the entry, including name and title;

. —Readily accessible;

—Systematically organized to facilitate re-
trieval-and compilation of information;

—anﬁ'dengial;

~ —Safeguarded against loss or use by un-
" authorized persons;

. —Secured by'lock when 'no't in use;
—Available upon request to client.

¢ Content of the Client Record

The client’s medical record must contain suffi-
cient information to identify the client, indi-

cate where and how the client ¢an be con-
tacted, justify the clinical impression or diag- -

nosis, and warrant the treatment and end
results. The required content of the medical
record includes:

—pPersonal data

—Medical history, physical exam, laboratory
test orders, results, and follow-up

—Treatment and special instructions
—Scheduled revisits

16
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The record must also contain reports of

clinical findings, diagnostic and therapeutic.

orders, and documentation of continuing care,
referral, and follow-up. The record must aliow
for entries by the counseling and social ser-
vice staff. Projects should maintain a problem
list at the front of each chart listing identified

-problems to facilitate continuing evaluation

and follow-up.

Coﬁﬁdentiality and Release of Records

A confidentiality assurance statement must ap-

pear on the client’s record. The written con-

'sent of the client is required for the release

of personally identifiable information, except
as may be necessary to provide services to the
patient or as required by law, with appropri-
ate .safeguards for confidentiality [59.11].
When information is requested, projects
should release only the specific information
requested. Information collected for reporting
purposes may be disclosed only in summary,
statistical, or other form which does not iden-
tify particular individuals. Clients transferring
to other providers should be provided with a
copy of their record to exepdite continuity of
care,

For more information, see Appendices— |

Medical Records.

QUALITY ASSURANCE AND AUDIT

Projects _must'develo_p a quality assurance sys-
tem that provides for the continued develop-

‘ment- and evaluation of their services. The
- quality assurance system should include:

* A health care plan based on community

" needs assessment which specifies all ser-
vices to be provided routinely by the
project and which may also include addi-
tional services for specific population
groups; -

* A tracking system to identify clients in
need of follow-up and/or continuing
care; :

e Quality review procedures to evaluate
project performance, to provide feedback

- to providers and clients, and to initiate
corrective action when deficiencies are
‘noted. -

Medical audits to determine conformity
with standards must be an ongoing activity.
Monthly review of a reasonable number of
client records is an essential part of quality
assurance. '

For further information, see Appendices— .

Quality Assurance/Audit.

-
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Department of
Hezlih and Human
Services |

Pubiic Heaith Service

42 CFR Part &8

Statutory Prohibition on Use of
Appropriated Funds in Programs Where
Abortion is a Method of Family Planning;
Standard of Compliance for Family
Planning Services Projects; Final Rule
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Mr Speaner. ! suzpers the legisiation
thig bedy. [set fersh in my extended
vks the reascns why [ cifared t0 the

methed of { g
“prosibition of sborton” the cor
members clearly :ntended that chorusa s act
i be encourcred or promoied In eny way
tnrough this legisiation. Programs which
incluce aboruon as a metnod of family
iarning are not eligtbie for funds ailocated
through this Act.?
Thus. as clearly contemplated by Title
-X and its legislative history, “family ....
plazning” as circumscribed by secion
—~1008. permits only activities related to
facilitating or preventing pregnancy, not
for terminating it. '

Initite! Implementation Through
Advisory Opinicns

Critical to an understanding of the
rules below is an understarfding of the
past history of the Title X pregram. The
Deparzment has. sinee 1872, interpreted
section 1008 not only as prohibiting the
provision of abortion but aiso as
prohibiting Title X projects from in any
way promating or encouraging abortion
as a method of family planning. Further,
based on the legisiative history, the
Deparmment has also. since 1972,
interpreted secdon 1008 as requiring that
the Title X program be “separate and
distinc?” from any sbortion acHvities of
a grantee.

Iritially, the Department’'s .
interpretation of the language of section
1008 was limited to opinions of its Office
of General Counsel (OGCT). After quoting

" the passage from the Conference Report
and the statement of Congressman
Dingell. cited abave. the first suck OGC
opinion concluded that “it is apparent
that the Congressional intent was to
prohibit a broader scope of activity than
a literal reading of section 1008 would
require.” ¢ [n these opinions. however,
the Department generaily took the view
that activity which did oot have the
immediate effect of promoting abortion
or which did not have the principal

‘purpose or eect of promotng aberton
was permitted.

The 1981 Guidelines

In 1981, the Department issued revised
Title X program-guideiines. “Program
Guidelines far Project Grauts for Family
Planniog Services."” As with previous
editions of the guidelines, they did not
incorporate priar QGC opimicars
providing guidance on abortion
counseting, referral and program
separation. However. whiie the pre-1881

7118 Cang. Rec: 273 (1L

¢ “Aborcans as a Matod of Pamaly Plarmume-—
Secticn 1008 af tha Pubiic Health Services A"
{Apni 0. 1971).

OCC opinions had been directed o
provision of guidance on which adortion
reiated acuviues were fermssiioe

the seciion 1C0E zreonituticn, the

fartherand
g

rion-reiated aciivities-under cerain
circumsiances. These guideiines for &
first time required nondirecuve “aption
\counsieiing” on pregnancy termination
(abcrion), prenatal care. and adoption
and foster care when a waman with aa
unintended pregnancy requests
informaticn on her opdons, foilowed by
referral for these services if she sg
requests. These guidelizes were
premised on a view that “aon-directive”
counseiing and referral faor abartion
were act inceasistent with the stacute
and were justified as a matter of pelicy
in that such actvities did not have the
effect of prometing or encouragin
abortion. It should be noted that
although OGC opinions cantinued to
interpret seczcn 1008 as prohibiting any
atordon referrals beyond “mere
referral.” that is, providing a list of
names and addresses without in any
further way assisting the woman in
ottairing an abordon (suck as by
providirg ransportation or arranging
appointments}, this poiicy was not
redected in the 1981 progra= guidelines,
thereby creating an appearance of

. treating esch opdon identcaily.

Upon review of the guidelines,
however. the Departme=t for serveral
reasons no longer beiieves that these
approaches were correce. First, with
regard to the consistency of the
guidelines with the statute. counseling
and referral for abortion are profibited
by secdon 1008. The Deparment does
not believe that the current guidetines
can be viewed as consistent with
secdon 1008 on the ground that they
only involve counseiing end referral. not
the actual performance of abortons.
Counseiing and other informational

services are same of the principal family-

planning services provided by Title X
programs, and secdon 1008 is applicable
to ail aspec:s of the program. Because
counseling and referral activities ars
integral parts of the provision of any
methad of family planning, to interpret
section 1008 as appiicable only to the
performance of aportion would be
inconsistent with the broad pronibition
against use of abortion as a method of
family planming. As discussed abave,
“family planmng,” as ciearly
contempiated by Title X arnd iis
legisiative history, refers.to activities
reiating ‘o facilitating or preventiiy
pregnancy. not to tecmnatng it The'
current guideiines. however, requure
grantees to invoive themseives in
activities specificaily reiated to the

terminaticn of precnancies. This creates

a condlict berween e guidelines ang
canon t.e X

Botticn s T ETROY ci

-
.......

- In addition. the Deparument does not
i - . nas s
a4 cee

ounseiing
directive

" simply cannot be squared with the
- language ¢f secticn 1008, regarcless of

whether the actuaj aboriicn occurs in
another program opecatec by the
granlee or in an unceiated program.

Finally, the 1681 guiceiines are highly
questionabie simply as a matter of
statutory poiicy. The policy that section
1008 reflects is that atortion is not tc be
encouraged or premoted in any way
nowhere in the starute is any
countervaiiing policy refiacied.
Nonetheiess. the cusrent guideiines
require Title X programs 10 ¢ounsel and
reier regarcing atortion. Whether or not
such a requirement is consisteat with
the express prenibition is section 2008. it
is less sound as a matter of policy than
the ruies being promuigated.today. In
sum. upon reexaminaton of the issue.
the Deparmment is unabie to conciude
that the current quideiines are consistent
with the starute. Thus. one basis for the _
reguiations being sromuigated today is
to bring program practices into
conformity with the language of the
statute.

Rational Besis for the New Reguiation
J 4

Even if the aborZon counseiing and
referral provided for by the current
guidelines were not prohibited by the
express language of section 1008, the
Department has cancluded. as a matter
of its experience with Title X, its

. responsibility to ad=inister the program

as provided by Congress, and its gezeral
administrative discretion, that the
provisions of the current guideiines do
not faithfully and eectively maintain
the prohibition contained in secticn
1008. In the first piace, the language of
the guidelines pertaining to section 1008
is s0 brief and so broadly worded that it
fails to offer “clear and operational
guidance™ to grantees about how ta
preserve the distinciion between Title X
programs and abortion as a method of
family planning. Second. in 1982, both
the Deparmment's Qffice of the Inspecor
General (OIG) and the General
Accounting Office (CAQ) urged the
Department to give more specific.
formaiized direcdon to programs about
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the extent of prohibition on abortion as
a method of famuy pianning.

The CIG. after audiung :
Title X ¢iinics. found that the
Derariment's faiure to provide specific
pregram guidance regarding the scope of
secticn 1008 had ereated confusion
abou! precisely which ac:ivities were
proscniped by the section. and had
resulted in variations in practice by
grantees. [n partcular, the GAQ. in a
recort based on an audit of fourieen
Title X'clinics, found that the clinjcs
were reilying on the Department's policy

tvetwo

--af permitting both Title X family

planning services and separately
funded. abortion-related actvities to be
provided at a single site.* In the report.
GAO found that some of these providers
had engaged in a number of practices
that were questionable in light of secton
1008. These inciuded clinic counseling
practices which did not present
aiternadves to abortion.® clinic referral
practices which went beyond HHS
referral policy,” and clinic literature
promoting abortion as a back-up method
of family planning, ! Further, the GAQ
found “questionabie” lobbying
expenses, including some instances
where clinics had used Title X funds to
pay dues to arganizations that lobbied
and two instances where small amounts
of programs funds has been used .
direcdy for lobbying. GAO aobserved
that the specifics of the Department's

3Comp. Gen Rep. No. GAO/HRD-32-108
“Resmictions on Abortian and Lobbying Actvities
in Famuly Planning Programs Need Clanficaton.” p.
22 (1982) (hereaiter referred to as “the GAOQ
Report™.)

‘At one clinic discussed in the report. women
were requred (o compiete paparworx before their
pregnancy tests and preseiect how they intended to
deai with theiwr preqnancy. If they chosa to continus
the pregnancy, they wers led on that optt
If they cnecked abortion. they were counseied oniy
on that ¢ Six other cli which did noc
requure prepregnancy test decisions. did aot

iy i an other aiternacves if
they had decded on aborton. :

TFour climics provided clients with brochures
prepared by aboruon climes. A2 two ciimics, clients

“sweiing abortions werw silowed i0 use the

teiepnons to make sppointments {or abortions, At
ane clinic. appowncnents for abortion wers made for
clients wnao did not speaic Engiish. At one clime, the
Titls X recxvients provided women ioans for
aboruons for nonprogram funds: howevar,
admimsirative costs assocated with the referral
and loans werw charged to Titie X program costa.
The GAO Report aiso acted QIG's discavery that
saveral Title X clinica in Indiana had provided and
withessed tha sigrung of consent forms required by
an abortion climic, .

‘One Texas clinic showed ail clients a film about
birth control methods and stenlizanon that inciuded
8 section that presented abortion as a legal
siternative in the event of an unwanted pregnancy.
Four climes provided or maae availabie to ail
clients entenng the {amily pisnning program
handout materiai that discussed abornon. Typealily
thus matenai listed vanous birth controi methods
with the barner method and early abortion in the
event of & failure as an silematve method.

aberiion policy were centainad only in
legal opinions issued by its Cifice of
Gernarsi Counsal:

In effacy, HHS requiations that speil out
overail policy and implament provisions &f
the iaw and correstconding progras
guiceiines that eiaborate on the iaw and
reguiations in operational terms ¢ not
contain the spec:fic poiicy guidance
concerning sec:ion 1008 needed by tte X
recipients.t.

_ Accardingly, GAQ stated that.

incorporating into the title X sregram .

regulations and guidelines HHS" position cn
the scope of the restriction in section 1008.1°

Public comments received by the
Department on the proposed reguiations
further demonstrate the protlemxs
inkerent in “nondirectve counseling”
and lend weight to concerns raised by
the CIG audit and GAO report. Many
comments argued that the practice or
nondirective counseling has been the
subject of widespread abuse, with many
providers foregoing any balanced
discussion of options in favor of -
pressuring women. pardculariy
teenagers, into obtaining abordons.
Numerous comments were received
from women who said that they were
never presented with any favorable or
neutral information on any other option.
Many of these commenters specifcally
mentioned experiences with particular
Title X grantees or projects. A typical
complaint was that the counseling that
they had received was one-sided. with
the fetus dehumanized as a “lump of
tssue,” “fetai tissue,” or “uterine
contents.” and with no information
presented as to gestational
characteristics and stage of
development, so that they were not

. given adequate information on which to

make an informed choice regarding
aborton. These commenters typically
stated that they had experienced severe
and long-lasting regret over the decision
to abort. and also stated that they were
given no counseling at the time they
made their decision to abort as to the
remorse and guilt they might later feei:

1 have experienced the one-sidedness of
¢ * *'s “counseiing” and have seen the
consciences of friend's (sic} shattered by
what they now know was the wrong choice.
Too many peopie are literally encouraged to
use adortion as a birth controi device
because of its availability. * * * has never
discussed the giternatve side with anyone [
know. I don't feel guiity or presumpnve
cailing therr efforts expioitive.

These clinics da not provide adequate
{nformadon to pregnant women. There is 0o

*The CAO Report. p. 14=15. |
*The CAQ Report. p. 22

“choice” invoived in regard 10 abortion. Itis
the on/yv soiution offeres. | xnow :nis from
have spoaen 10 many women
hat exczerence.

£ me a iittie icnger 12 say this.

Lhey ed 1o me, My urd ageruzn required

hospiaiization and this was nct done for the
cirers. So I pointecly asked way? Her
resgense. "No=—well, yes——l's the same.”
Now [ have learned [ submuttec to a &ifizeeion
(s1c) and evocuction—seconc rimescer
@dorzion. | never knew this unuli inree years
agc. Sut lasked and she lied tome. * * *
The famuy pianners holler about—and [

" quote rom their Acdon Alerthereint * *

N.Y.) *Medical professionais kave an
obligeticn to give patients information and
referTais on o// options. and patients have a
right to make an informed desisicn. {fuily
informed)” Where wes mine?

Since Planned Parenthcod is the ‘oremost
sbordon provider in the U.S.. they have a
responsibility to ted women e cuth about
feta] deveiopment and subsequer: nisks
invoived in pursuing abornon as an opuon. |
krow for a fact that they do not. The baby is
dehumanized as much as possinle by being
termed a “blob.” “products of conception,” or
“uterine contents.” Not even the ‘ers fetus is
used by the counseiors. The very risky
surgery is then passed over as safe [and]
barmiess {and] thers is no menzon of
eciodonai or physical after aifects. The
counseiors are toid that any informaton on
fetal deveiopment is distastefui [and] shouid
not be used to avoid mak:ng the woman feel
guilty. * * * Since my aborton. [ have had 2
miscarriages.

U I had been given proper information as to
the deveiopment of my 12 weex oid chiid and

" ifI had been presented with options to

abordon rather than just aboraon (qiven by
the F.2. clinic} ] wouid have had my baty.

I had an abortion at the age of 18 years
with e full encouragementof * * *in* * °,
CA. They even cailed and made my first appt.
to see the Dr. who wouid perform my
aborton. There was no encouragement ta
consider adoption or to keep my baby. They
beiped me to get rid of my baby as quickly aa
possibie. .

[ was not given a compiete picture of my
situation. Therefore the decision | made for
sbordon was no decision at all. [t was a
coercion. Sixteen year oid giris do not have
the where-with-ail to make such a life
threatening, life changing decision especially
when the chaices given are so deceitfuily
incompieta. If I had known the resaiity of what
1 chose [ wouid not have chosen an abortion.
1 killed my babyt How woulid you feei/reac: if
someday several years afier abortion you
saw pictures of a 12 week oid ferys and
learned this was the picture of a perfeciy
formed human bemng. Hmmm—" * * [they]
told me it was a “blobl” | was devastated
beyond ail description.

[ was a seventeen yesar old woo had just
found out I was pregnant. * * *{ couidn’t get
out of schooi to visit * * °, 30 they sent 3
nurse to see me. She blew my spint down so
muct. * * ° [ expected her 10 hetp ms and
she wanted to desooy a little, innocent baby
for convenience. She said. “There's no way
you can bring a chiid into this worid and take
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care of it on yeur cwn. Itisn’! fair tc the transmittad diceasas. screening for
baty. Pecpie wiil speak Badiy of —ant 1 canc :

can vnu .2t a baby be borm with no a...e- and
? ‘.-‘Hax abc- t sc..ooi' Tou can’t

What xind of ufe woud ‘nat te? S e
sre suggestec an aboruen. | started eoying.
All ! esuid feei was whv wouid anvone want
to kil * * * her own fesh and bicod * * °

ana why was she urging me to do this?

The Depamem. aceordingly,
ccnciudes that there is an adequate

basis for thxs ruie since it is- reasonable . .

in lignt of all the circumstances. See
~Chevron, USA.. Inc.. v. Nature! -

.Resources.Defense Council Inc.. 478.
U.S. 837 (1584).
The New Regulction

The rules below, which are issued
pursuan' to the Secretary's mxemak..ng
authority at 42 U.S.C. 3003—4!3)
establish far more specific and clearer
standards for compliance with seczion
1008. They focus the emphasis of the
Tide X program cn its waditiozal
mission: The provision of preve tive
family planning services specifically
designed to enable individuals to
determine the number and spacing of
their children, while danrymg that
pregnant women must be referred to
appropriate prenatal care services. H.
Rep. No. 51-1472 913t Cong.. 2nd Sess.
(1970), reprinted at 3 U.S. Code Cong. &
Adm News 5071 (1970). [n addition. they
require-that grantees maintain program
xn1egn‘y and separation. The
reguiations. however, do not restrict the
use of funds outside the Title X program
or impose restricions on funds provided
under other federal programs. Nor do
they prevent a woman from seeking and
obtaining an abortion outside the Title X
program. They thus make no attempt to
estabiish abortion resmictdons beyond
the parameters of a Title X project.

Although the rules below thus adhers
to the broad policies laid out in the
proposed rules. a number of changes in
_partcular provisions have been made in
response to concerns raised by the
public comments. A summary of these
comments, an expmnanon of the
changes to the finai ruies. and the
Deparment’s responses to the
remainder of the comments are set out
beiow.

Discussion
L Definitions

The proposed rules set out a series of
definitions to be added to the regulatory
definitions at 42 CTR 59.2 The
additional definitions proposed were of
the terms “{amily planning”, "grantee”,
“organization”, “program” and

“project”, and “Title X”. While the
suggested definitions of the terms

2 war
cie EYoled

com —e"'s suggesied that

delined ta ciardy the proscsec rfuies

r'.. Comments.

1. “Femily planning”: As proposed,
th.s term was defined aﬂ—

the zrocess of estabiisning ociectives {or th
number and spacing of a famiiy’s cxildren,
and se‘ec.mg te means (inciucing nawural
family pianring methods. adopuion. infertiity .
S8y

services and generai reproductve heaith
care, abstinence and conracezuen) by which
these gbjecaves may be ackieved. As such, .

faculy pianning does got inciude medical” -

services or counseiing after pregnancy is
diagnosed (inciuding prenatai or posrpartum
care or counseiing), or abcrucn-reiated
services. As it reiates 1o the statutory
profubition on the inclusion of abornen as a
method of family planning, sreper family
pianning shouid reduce the :nc:dence of
aocrion

Numerous providers and provider
organizatons objected to this definition.
A large 2umber of comrzents took issue
with the frst sentence of the definiticn.
First. some commenters *cm.ed out that
by hmmng the definitica ¢f “family
planning” to services proviced o
"famil:es." the Deparmment waould be
excluding. om coverage singie
individuals, whom Cangress intended to
be served. Other comments objected to
the items included in the parenthetical
expression in the first sentence of the
definitior, Many providers argued that
listing “contraception™ at ke end of the
list of family planaing methcds de-
emphasizes its importance in Title X
and converts Title X into a program that
is principally designed o excourage
abstdnence and promote acoption,
coutary to Congress’s intent The
inclusion of “adoption” as a method of
family planning elicited a mix of
comments. Some providers thought its
inciusion inappropriate ard inconsistent
with the overall mission of Title X, while
others favored its inciusion. A few
comments pointed out that adopdon and
inferdiity services do not St in
conceptuaily with preventive methods of
family pianning. A [ew commenters
were concerned that the reference to
infertility services in the parenthedcal
expression not be consued as
connoting approval of /n vitro
fertilization. surrogate motherhood, and
the like. Finally, concern was expressed
that the definition in general and the
first sentence in particuiar wouid
preciude Title X projec:s Som
condruing to provide the range of hesalth
services— such as physicai
examinations. gynecoiogical services,
screening and treatment for sexually

en3ie scmmillee
'1' tie X grojects

ovidars of

y planning services

...pre"enswe ’""
and that famiiy pxa....ng invoives more
. than birth control. Many provicers

argued that the ¥me at which pregnancy
‘is diagnosed is the optimal time to

ecucate pregnant clients as tn proper
nutntion and the importance of avoiding
high-risk behavior—such as smoking.
consumption of aleohoi. drug abuse. and
maragement of weight gain—as early
pregnancy is when organogenesis is
proceeding most rapidly. These
comments asserted that terminating the
Title X project’s inveivement with the

itient at this point would have
significant acverse public hezith
consecuences {such as an increase in
low birth weight. maternal and infant
health complications. and infant
mortaiity), as the disadvan:aged status
(i.e.. youth. pover:y. low education) of
most of the program's clientele makes it
uniikely that they wiil obtain acegquate
prenatal care from other sourcesin a
timely fashion. A number of providers
argued that for many Title X clieats. the
Title X projec: constitutes their only
source of heaith care due ta factors suck
as geographic isclation. wnwillingness cf

d"er provicers to accerpt non-pav ng
clients. or the inability of the ciients o
arrange for care themseives. It aas
argued that e effect of the definition
wiil be to create a dual system of hesith
care in which the poor served by Title X
clinics are relegated to inferior heaith
care. while the population that can
afford to pay for care will continue to
obtain prenatal care.

Similar concerns were noted with
respect to the exclusion of postparrum
care from the definition of famiiy
planning. In addition. some commenters
contended that the exclusion of
postpartum care is inconsistent with the
statute. First. many heaith professionais
and providers argued that proper
medical practice dic:ates that family
planning counseiing and seiection of a
family planning method be done
postpartum, as that is when it is most
likeiy to be effecuve; exciusion of
services at that point, they argued.
would be thus inconsistent with the
statutory emphasis on the provision of

“comprenensive * ° ° and effective
family planning services * * **.
Second. severai comments argued that
the legisiative history itseif indicates
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that projects are sugposed to provide
famiiy pianning semnces t0 women

“shoridy alter chiidbinin” quoting the
1970 Heuse and Confergnce Rerors.

Numerous comments vdjected to the
use of tie phrase “aborticn-reiated
services” in the exclusionary portion of
the definition of “famiiy pianning™ on
the ground that the former term was
vague and overbroad, Iz addition, it was
argued that the exciusion of “abartion-
reiated services™ makes the definition
inconsistent in that aborton is.excluded
as a method of family pianning, whiie

there are repeated references in the: -
remainder of the regulation to “abortcn
as a method of famiiy placning.”

Supporters of the regulations
generaily favored adoption of the
definizicn as proposed. However, a few
reservations were expressed concerning
its coverage. [t was suggested tRat the
limitaticn on the provision of aborton-
reiated services and prenatal and
adoption services for pregoant women
be explained to clarify that although
prenatal and adopton services are aot
preveative family planning services,
they are a0t subject to the same stigma
as abortion services, which are
specifically prohibited by the statute. It
was therefore suggested that the
reguiations shouid permit and support
efficient and farmalized referral :
processes ia assure access to prenatal
and adopdon services. It was aisa
suggested that the proposed definition
was still inadequate. in that it would not
permit crisis pregoancy centers ta be
funded as Title X grantees, since
abortion counseling which discourages
abortion is not within the definition.

2 “Progrem” and “projec:'. This
proposed definition elicited a cumber of
comments, primarily from supporters of
the proposed rules. In generai, these
comments objected 0 equating the
terms program and project, contending
that the definition of “program” as
applied ‘o receipt of Title X fimds was
not consistent with the ordinary usage
and meaning of the term and allowed
gramtees arnficitaily to mampuiate
compliance. The commenters argued
that the Department’s longstanding
interpretation of the terms as being
interchangesbie for the purposes of
administration of secdon 1008 is wrong
and permits projects funded uoder Title
X to evade the restrictions of section

1008 by simpie bookkeeping maneuvers, -

Proponents wanted to strengthen the
reguiation to prevent grantees rom :
simply omitting certain items from their

- grant proposat while in fact inchoding

prohibited activities within the program.
3. Other definitions: In addition. a few

comments suggested that other terms

used in the proposed regulations should

be cefined in order to ciari’
of :he regulatory polici
terms 'hat weare sugpesied lor ce
waere "apcriion” "aboriion-rel
ser-ces,” “prenatal services.
income famiiv.” and "mecicaily
indicaied.” With resgect o th
“aborucn.” questicns were raisec apout
its meaning, and it was suggested that
precedures such as “mensTual
reguiaton.” ™

> the scope

erm

‘menstrual exracicn.” and
“endomerrial aspiration™ be included in
any definiticn of abortion since these
are euphemisms f{cr proecedures which
are actually abortions. The term
“abortion-reiated services™ was widely
criticized as vague: comments asserted
that it could include services such as
housekeeping or laundry if shared by
the aborton component of a medical
facility. With respect to the term
“prenatal services.” it was suggested
that the term be defined to inciuce
services to protect both maternal and
fetal health and that referrais act be
allowed where the provider is primarily
a provider of abarton services. [t was
suggested that the current regulatery
definition of “low-income fartily” be
changed to deiete the provision which
requires that tnemancipated minors
who wish to receive services om a
confidential basis be considered on the
basis of their owmn rescurces. It was
suggested that the term “medically
indicated” be dearty defined to prohibit
referral for abortion or aborton-reiated
services except where the life of the
mother is in imminent danger as in the
case of an ectopic pregnancy, or defined
to prohibit acy referrai for abortion.
With respec: to the term “organizadon.”
proponeats of the regniation argued that
it was unclezr and appeared to reat as
separate orgamizations an organizagon's
activities i several States, ceating a
cumbersome sitmation for the grantee.
They suggested that the definition be -

clarified to cover a legal entity chartered.

in one State and guthorized to do
business in several States,

B. Response

1. “Family pienning’: The Deparmrent
acknowtedges that the definition has
caused misunderstanding in severai
respecta and has revised the proposed
definitionr of this term accordingiy. First,
it was never the Department’s mtemtion
to suggest that contraceptdon is to be
deempnasized in the Title X prograns to
make that perfecdy clear. it has piaced
the term “comtracepton” at the-
beginning of tre list of services to be
provided in the second sentence of the
deffmtion. In addition. it agrees that
exciusion of postpartum services was
inappropriate to the extent that it
appeared to exciude provision of

preventive methods of family planning in
the pesipartem gericd, and has
accordinziv eiiminated the exciusien
from the cefinidon Witz respect to e

smments cnincizing the use of the word
“families.” the definition has been

snfermed more closelv o the lanzucge
of Titie X. ciarifving that the eligibiiity of
individuals wiil not be affected by the
reguiation. Finally, with respect to the
argument that the definition of family
pianming was logicaily inccnsistent _wnh
the sest of the reguiation because of the
exciusion of “abordon-related services.”
it has modified the definition of the term
to make ciear that while abortion may.
in a statutorv sense, constitute "a
method of family pianning,” it is an
impermissible method in pregrams
supported by funds appropnated under
the title.

Although the Department has oot
accepted the suggestians that it delete
the references o “adoption” and
“infertility services” in their entiret
from the definition of “family pianning.”
it has modiSed the definition in
response to the concerns raised Both
approaches consutute legitimate meazs
of determining family size and spacing,
but adoption is simpiy one means of
addressing the broader probiex of
inferdlity. Thus. the term “infersility
services” in the definition has beea
changed to make this reiatdonship clear.
With respect to the criticism that the
defizition shouid be limited to
preventive methods of family planning
only, it is clear that Congress intencded
the term “Samily planning” o be broader
in scope than simpiy contraception. as
infertility services are iccluded as oze of
the mandatory services listed in secton
1001(a) of the Act With respect to the
comments suggesting that inclusion of
infertility services snouid aot pezmit
funding af in vitro lertlization. surogate
mothernood and similar methods of
providing children to childless couples.
the Deparzment continues o canstrue
the term. as it has in the past as
requiring only the provision by the Title
X project of waat are known as “Level
I" services (/.e. initial inferrility
interview, edircation, examination.
appropriate laboratory testng,
counseling and appropriate referral).

The Deparznent notes that a numter
of the objeciicns to the proposed
definition were premused on a
misinterpretaton of its scope. The
Depariment agrees that family planning
is broader than fust the provision of
contraceptive services. but it disagrees
that either the proposed definition or the
definition beiow so restice the term:
ses, in particalar. the inciusion of
“general reproductve heaith care” and
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“infertlity services™ in the definition.
Moreover, itis not correct that the
groposad dafinsticn would exclude
pnvsical examinations. sereeming for -
breast cancer or ‘reatment of
gynecciogicai probiems. All of these
services c::r.....z_e to be au..Aon'ed J..-e
the definiticn, either concsmitant
providing contracestive services or as
“gereral reproductive health care.” In
addition, services not reiated to

regnancy whnich are necessary 0
general reproductive health care, such
as treatment ‘or sexually transmitted
diseases, continue to be suthorized
under the definition.

Whiie the Department concurs in -
comments regarding the impertance of
early access to high quaiity prenatal
care. it does not believe that Title X was
intended to provide prenataicare, an
thereiore does not accept the suggestion
that the exciusion of prenatal care from
the definition of “family planning” be
dropped. It disagrees with the argument
that the exclusion is inconsistent with -
the statute. The 1970 Conference Report
to Pub. L. 91-572 makes it abundantly
clear that while medical services are
clearly permitted under Title X. they are
authorized only when related to
population research. infertility services
of preventive famiiy planning services.
The exclusion of prenatal care is
consistent with this concept.

In addition. provision of prenatal-
services. like the requirement for
pregnancy options counseiing, was not
included in program guidelines prior to
1981. Moreover, under the 1981 program
guideiines. prenatal services (other than
initial diagnosis and counseiing} may
only be provided by Title X projects in
very specific and limited circumstances
and with prior approval ffom the
reievant regionai office of the
Department. Since 1981, very few Title X

.

" projects have requested or received this -

authority. At the present time, for -
instance, we are aware of only two
grantees in one region that have
received approval to provide extended
prenatal services as part of their Title X
projects. Thus, it is not correct, as
contended by some commenters, that
prenatal services have traditionally
been 2'major component of the Title X
program. Nor does the Depamnent agree
with the commenters that the exciusion
represents unsound publiic heaith policy.
30 long as it is clear that the Title X
project must facilitate obtaining the
prenatal care necessary for a heaithy
pregnancy. Because-Title X has never
funded substantial amounts of prenatat
care and thus availability of prenatal
gervices wauld be unaffected by these
provisicns. the Department does not

agree that low insome clie
rece:ve.inferior care to.
mow regeiving. Indeed

e'-:..as..... tha A.....or ans ;
ciients o receive appropriaie prenatas
care throughn 'e"er.-aL. .

Thae Depariment concurs in comments
that :he reguiations should claniy that,
although beyond the scope of Title X,
prenatal services.and adoption services
for pregrant clieats do noc fail under the

- same statutory prohidition that aborticn
. services da. The reguiation thus clarifies
" that. while Title X does aot fund
prenatal care, Title'X projects'are
required to facilitate access to prenatal.
care and sacial services. ch't.ding ;
acopucn services, that might be needeg
by tiie pregnant client to promote her
weil-being and that of her chiic, whiie
making it abundantly clear that the
projec: is not permitted to promote
atcrion by facilitating access to
abortion through the refersal ¢ rocess.
See the definition of "prena:nx care” at
§§ 39.2 and 53.8 beiow.

-~. Finaily, the Deparment rejec:s the
argument that these regqulaticns are
objectionabie because they create a
“two-tier” svstem of Health care, L&..
clients of Title X programs. many of
whom are low-income, are prohibited
from receiving abortion counseiing and
referral. while wealthy women can
obtain'these services from their own
‘physicians. In section 1008 Congress
chose to prohibit the provision of

bortion services by Title X programs.
This choice—like any choice o impose
restrictions on the use of federal funds—
necessarily creates a “two-tier” system
to the extent that any legaily obtainabie

~ service is available in the marketplace

and upavailabie in the federal program
where such services are pronibited by
law. Commenters may believe that this
-is unsound as a matter of social policy
because they believe the federal
government should fund all medical
care, If so, however, their remedy lies
with Congress. not with the Deparanent
-wiiich manifestly lacks the legal
autherity to implement suck a social
poiicy.

2 “Program” or “projec:’. The
Deparumnent beiieves that it is not

- supportabie. in light of the legisiative

history in the 1970 Conference Report. to
read the term “program” in section 1008
as relatdng to the funded organization as
a whole, as urged by same comments.
The Department agrees that a Title X
project must be separate and distince

. from abortion activity and that “simply
omitting offending items from their grant
proposals” does not constitute sufficient
compiiance with this precept. Indeed,

. inresgonse 0 ihe foniusion
e.\:re sed Hv many zommenters on 81s
. the Dezarimen: Ros cnanued the
es beicw to ;:r::v-ca a separaie
ce:’ ':.noA. cithe term "preyram™ and
“project” that :ecog:‘.:es ihe genenc
meaning of .hose terms as use in the
statute and their commoniy understood
usage in the grantes con'-u.mw Tw
new terms, “Title X ‘and “Title
X projecy” have been accec
csrresponding o the o..g-nat definition
of rogram and prc)e 1n the proposed
ruies. These latter terms, as detined
beiow, carsy suosxa stially the sam
meaning as originaily proposed and
clarify the scope of the reguiatory
requirecients. However, o clarifv a
point that appareatly confused many
commenters. a sentence has been added
in the latter definition reiating o what
constitutes Title X project funds. The
Derzartment's concern is that all funds
allocated to the Title X program or
project—whether they are cirec: Title X
grant funds. program or grant-related
income. or matching fund—De ipentia
compiiance with seczion 1008 and that
the program be separate and distinct
from prommte"‘ aboriicn activities. The
definition in the Snal .egu'at.c'z
accomplishes this statutory mandate.

The above defiritionai changes
necessitated minor .omormmg changes
to the existing reguiations. Theze
changes are se! out atitems 4 and 6 in
the ruies beiow.

3. Other definitions: The Deparm.e...
has defined the term ‘prenataj care” in
response to the pubiic comments on zhxs
issue. It has not inciuded any other
definitions as it does not agree that they
are needed or appropriate here. [t has
deieted the definition of the term
*“organization™ because it beiieves the
definition is self-evident and
unnecessary. The Depariment has not
defined the term “medically indicated”
because, as used in § 58.5(b}(1). it refers
to an infinite variety of phvsicai
conditions aside from pregnancy.
making further definition infeasible. As
the proposed rules did not address the
issue of defining the erm “low income
family,” the definition remains
uncnanged. The term “abortion-reiated
services” has not been defined because
it is no longer empioved in the text of
the rules beiow. The Department has not
defined the term “abortion” bezause it
beiieves the meaning is ciear.

Il Standarcs of Compiiance
The proposed ruies provided that a

“ project may not receive funds uniess it

provides assurances satisfac:ory to the
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Secretary that it does not incluce
abcrion as a method of family planning.
Such assuranges must inciucda

sresentations {supported oy
documentary evidenca where the
Secretary requests) as '¢ compliarce
with each of the requiremen:s of the
proposec regulaticns.

A. Comments

Some commenters suggested that
provisions be added which would

. prohibit the fundizg. of a program where
~-there are special risis that Title X funds |

will be used for aborton-related
actvities due to aborcon advocacy
actdvities of the orgamizaton. They
maintained that recogm!ion of
organizations having spe::a.x risks, and
denial of funding where such risks exist.
will facilitate the implemeritation of the
Title X program as Congress originally
intended. Commenters then went on to
list serveral examples of special risks
associated with grants to advocacy
organizationg, mciuding situators
which wouid place an abordon
advocacy organization in a government-
sponscred pasition of great influenca
with persans of special vuinerability,
facilitate abortion in conflic: with the
purpose of the Title X program. ar make
personnel choices for reasans foreign to
the purpuse of the gam.

B. Respanse

The Department cates that the
suggested provigsions relating to
advocacy organizatons were derived
from the Pubiic Heaith Service's (PHS)
Gramts Admmistration Manual policy
reiating to "Exceptional Organizations,”
a policy wikch has recently been revised
by the Departmexnt. Whiie the
Department agrees with the concept
behind the proposed provision. it
believes that itis mare appropriate to
deal with the issge on a hroader PHS-
wide level Furthermare, the Deparmment

_beiieves that the msks associated with

funding advocacy organizatons will be
substantally mitigated through
impiementaton o the requirement of
‘separation between Title X programs
and achvities profibited under section
1008 and the ruies pursuant therets,
Il Counseding

Section 59.8 of the proposed rules
previded. among other things, that a
project which
provides counseiing * * * for abortion
services as a method of family pianning is not
eiigible to receive funds under this subpeart. In
addition. because Title X fimds are intended
oniy for family pilanning, services reiated to
pregnancy care after pregnancy is diagnosed
may not be provided with Title X funda.

reiaur‘g Ko cs'"'sel.:j'. sropesec
§ 39.3(k1(1) reiated tc the provision of
prenatal services by the T ~"e X preject,
nich was termed impermuissivie:
proposed § 38.8(b)(3) reiatad 0
counseiing for infertlity and adopticn
for an inferdie couple. whick was
termed permissible: and proposed
§ 59.8({b}(4] reiated to-the provision by
the project of & brocture and a fim that
include sectars an abordan. which was
deemed to render the groject me.xg*bie
for Title X funds.
A. Comments

These provisicas elicited the most
extensive commer:s of any provisiors of
the proposed rules. Thousancs of
comments were received in oppesitian
to the proposed provisions, whiie
theusands likewise were recaived
supportng the propased poiicies. The
main issues addressed by opponents
and propon«ats are summarized beiow.

Opponents of the counseling
provisions advanced the followixzyg
objecdons: (1) They wonid reguire
providers to emgage in unethicai and
unprofessional counducs {2) they wouid
require providers to treat Tide X
patents, both for corraceptive services
and at the poimt cfpregnancy diegnosis,
without informed corseat (3} because of
the two preceding facrors, Title X
Projects would be exposec ‘0 inceased
risk of tort iability, an inccease m
insurance costs or inahility to obtain
insurance. and a decressed ability to
hire or retain competent family planning
profesaionals (4) these faciors would in
turn mean that, a8 & pracdcal matter,
present Titte X projects wouid be fareed
to reiimquish their titie X firnds, resniting
in a netloss of services © the Titde X
client popuiadons (5§ there is o -
evidence ta show that the proposed -
provisicos are needed: {8) the proposed
provisions are inconsistent with Title X;
(7) the proposed provisions viciate the
First Amendment nguts of providecs and
heaith professionals in that they .
constitute viewpoint disctimination and
restricion of free spee::':x and (8) the
proposed provisions impecmssihiy
burden wamen's exercise of their zight
to an abartion and violate the due
process rights of physicians and other
health professionalis to pracdce their
profession.

Proponents of the regulations, on tha
other hand. argued that the proposed
provisions are needed to srengthen the
impiementation of secdion 1008. They
contended that Title X is in effec?
promotng abortion through current
guideiines and practice. and the

prov isions weculd substantially correct

. Thev also contended hat th
gounseling .'eq~"e~e* s in current
guidelines wrongiully reguire
orgamizatcns 10 en gar:e in apertion-
.e'azec activities in order to become 3
T:de X grantee Further they maintained
that such guiceiine requirements nave
been abused by Title X providers, who
have in fac‘ pressured pregrant womez.
particuiarly teenagers. to choaose
abortion. They maintained that the
consequent logs of life invoived.
together wnh the emoticnal and
physical effects on the women who
aberted. are unacceptabie in a program
which was inteaded to have no
connecwion with aberton at all. much
less with the promction or facilitation of
abordor.

1. Medical et’ics: Numerous
prowce's. provider organizatjozns. and
heaith prafessionals argued that the
proposed restmicton of aberdcn
counseling is ¢onznzTary to sound
medical praczice and the canons of
medical ethics. Basicaily, they
contended that medical ethics require
that a physician provide his patient with
a fuil discussion of his view of her

. medical circimstances i order to

enabie her tv make an informed choice
as to reatment Jurses ang social
waorkers stated similar cancerns. In this
regard. a number of comments quoted
the foilowing stateernt from the 1982
Repor: of the President’s Commission
for the Study of Ethical Prodiems in
Medicne and in Biomedicai and
Beravioral Research

8 phvsician is obligated to mentian all
aitersagve eatments, inciuding those he or
she does oot ;n-avm: ar favor, so long as they
ars sopponed by respe:'abiz medical
opinion.

Alsg cited were the American Medical

Association's (AMA) principies of

medical ethics. which state that patients
“are entitled to accept or reject a heaith
care intervension an the basis of their
own pessanal values.” and the
Standards far Obstetric-Gynecologic
Service, Sixth Edition. (Standards) of
the American Callege of Obstemicians
and Gynecalogists. which state:

It is the pirysiczan’s mpombmry to inform
the pagent of the sargicai or medical
procedura being recommended. In most
cases. the expiananon shouid inciude the-
necessity of the Teacment, the management
alternauves, the reasonably foreseeaple risks
and hazards mvoived. the chances of
recovery amd the iixeiihood of desired
outcome. Adequate opportaonity shouid be
provided o sncourage and answer questions.

It was asserted that the proposed
provisions wouid require providers to
violate the canons of ethics governing
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the:r professions and therety expose
therm 2 lability for maiprac:ice. In this
recard, opponents af the srovisions
stated that the provisions wouid require
them o reat women differently
devending on their medical
circumsiances. For example. the
provision was commonly interpreted as
meaning that a nonpregnant woman
who has a severe diabetic or
hypertensive condition couid. under the
provision. be counseled with respect to
management of the condition. while &
pragmant woman couid not be:

“It was also argued that the provision.
would require paysicians to remain
silext when confronted with a pregnant
patieat with medical conditions which
may be exacerbated by pregnancy, sach
as diabetes, mulitiple sclerosis. lupus, or
AIDS. These commenters appareztly
interpreted the provision as preciuding
any further discussion of medical
symptcms ar any other matter onca
pregnancy is diagnosed. Other

- commenters mawtiained that since the

risks associated with both pregnancy
and aborton increase substandaily once

. the eighth week of pregnancy has

passed. it is unethical to withhold
information about both at the time
pregnancy is diagnosed.

Proponents of the provisions.
however, disputed that prohibiting
discussion of aborton is znethicai and
instead contended that the requirements
for “options counseling” in current
guideiines are the ethicai problez. It
was noted. for exampie. that the House
of Delegates of the AMA has
consistently confirmed the right of
pracdtioners to abstain from
invoivement in abortions. [n this regard,
it was argued that the ethical standard
inherent in the AMA standards and
elsewhere is not that a physician must
counsei or refer, but rather that the
physician need not counsel or refer for
abortion. It was noted that laws in
approximately 40 states protect the right
of medical personnel not to participate
in medical procedures such as abortion
on the basis of conscience. Some
maintained that as providersin a

_ preventve family planning

‘program.
Title X providers are not qualified to
provide services after pregnancy is
confirmed.

Nurmerous commenters argued that
the policy of requiring Title X providers
to perform nondirective counseiing that
has been appiicabie in the past viociates
medical ethics by exciuding from the
program organizations which, for moral
or reiigious reasons, refuse to counse! or
refer women for abortions. [n addition. *
many commennts argued that the practice
of nondirective counseling has been

subject to widespread abuse
providers foregoing any bal
discussicn of ogtiens in

teenagers. to obtain abumions.

Other zcmments argued

requiring “options counseiing. Tide
X guideiines promote a moral reiativism
whick hoids that ail options are egually
vaiid morally, without providing for the
expression of moral argurzents opposed
to aborticn ar discussion ¢f poteatial
psychoiogical consequences of abordon.

- Thia, it is-argued, resuits iz adorten

being prese=ted as the easiest. quickest,
and ieast karmful solution whez in fact
it may not be. and whez it shouid in any
event nct be so presented in a program
that zas a statutory bias against
abortion as a2 method of farsily planning,

2. Izformed consens: Oppenents of the
proposed provisions expressed simi!
ccncems relating to the issue of
obtainiag informed consent so as to
mizimize the likelihood of maipractice
claimis. While mest of the comments
relating o the issue of informed consent
raised the liability concerns discussed in
the preceding secton, a number of
addiional concerns were also raised A
numper of grantees and provider
organizations argued that prehibiting
provision of informarion reiating to
abordon preciudes obtaiming an
informed consent from the patent.
either with respect to continuation of
pregnancy or with respet: o seiection of
a method of birth control. This. it was
argued. would place grantees in the
position of vioiating laws reiating to
informed corsent of over 40 states:
specifically mentoned were California.
Maryland. Michigan, Massachusetts.
New York, and Wisconsin.

Proponents of the regulations. on the
other rand, argued that the requirement
of informed consent. in jurtsdctons
where it appiies, applies only to medical
treamment. not to counseiing which leads

.ta referral. Sinca the proposed ruies

provided that pregnant women would
not reczive treatment for pregrancy in
the Title X project, the requirement to
obtain informed consent for services

iating to pregnancy does not arise.
They aiso argued that the informed
consent laws of various states would
not present a problem for Title X
providers, as they would be superseded,
pursuant to the Supremacy Clause of the
Constitution. to the extent they tmpased
requirements inconsistent with Federai
reguiatdon. Those who stated that they
bad an abortion and had not been-
counseied about its effects argued that
they could not have informed consent
because they had not been given
compiete information.

3
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the process of counseiing regarging the
selection of 3 methed of birth controi or
corncerning gregnancy once pregnancy is
diagnosed, wouid subjest them to
liability formaipractice on several
possibie tort grounds: defecdve consent.
abandenment, negiigent fatlure to
disclose, “wrengfui bhirh”/“wrongiul
life". Cases suca as Cenzerdury v.
Scencse. 464 F. 24 772 (D.C. Cir., 1872).
Scote v. Brecferd, 806 P. 2d 534 (Ckla.,
1979), Betesh v. U.S., 400 F. Supp. 228
(D.D.C.. 1974) were cited as examples of
the types of tort liability tc which the
proposed grovisions waouid expese
providers.

Accordingiy. some cormmmenters .
asserted that thev would grobabiy face
sujt if they compiied with the proposed
provisicns, and. merecver. rmight fnd
that they were uninsurable. It was also
argued that compiiance with the -
propose< provisicns would piace heaith
proiessionals (pardculariy physicians)
in many furisdictons at tisk of iosing
their licenses. For exampie. the Atlorney
General for the State of Massachusetts
statec that physicians could lese their
licenses in Massachusetts if they
compiied with the reguiations. It was
argued that health professionais would
find these risks unacceptatie. Thus. it
was claimed that the reguiations would
mean that Title X providers wouid be
unabie to atract or retain competent
professional staff.

Propanexts of the reguiations. on the
other hand, argued that the same
Supremacy Clause considerations
described in the prececing section
would protect providers Tom successiul
suit. They accordingiy argued that the
proposed regulations should not
increase providers' liability and
licensure risks.

4. Impac: on Title X ciient population:
Opponents of the proposed prowisions
thus argued. based on the above
reasons, that the et effect of the
proposed provisions reisting to
counseiing would be to force current
Title X providers to reject Title X funds
entireiv. A number of comments argued
that the proposed provisions are
inconsistent with requirements
appiicatle under other State and federal.
programs (such as the programs of
grania to migrant and comumunity health
centers under sections 329 and 330 of
the Public Heaith Service Act and biock
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grants to States {or maternal and child
heaith programs uncer Title V of the
Soc:ai Securniiy Act). Commenters
making 121s point contencad that they
woulc have 0 eiec: between sources of
funding: they tvpicaily stated that they
woulid reject Title X funds. Thus. it was
arguec. a net loss of servicas to the
popuiation currently served by Title X
would result. Planned Pareathood of
Pierce County, Washington. for instance,
said that if it rejected Title X funds. |
approximately £.000 low income women

_in that county would be placed at risk of

unwanted pregnancies: Planned
Parenthood of Chicago said that if it
rejecied Title X funds. “tens of
thousands” of teenage and low income
women would be placed at risk.
Proponents, however. asserted that the
regulations would have % pqsitive
irmpact on Title X clieats and their
babies by heiping protec: pregnant
clients, particulariy adoiescents, from
receiving incomplete counseiing that in
effect promoted abortion and facilitated
obtaining an abortion, to the client's
(and. obviously, the unbern child’s)

" long-term emotional and physical

deriment. Some commenters noted that
privacy and confidentality requirements
surrounding counseling make it difficuit.

- if not impossible, to reflect the

substance of counseiing in auditable
records in order to discern whether or
not in fact clients. especially highly

‘vuinerable and impressionable teens,

are being coerced into abordon
decisions. Other proponents argued that
the regulations would protect women
from pregnancy counseling by
unqualified personnel since most Title X

_programs do not have the time to

provide the intense support required
during the early stages of a problem
pregnancy. Proponents noted that
decisions about families involve more
thar just medical counseling and that
given the potentally serious
ccnsequences of aberton. women are
best served by providers outside the
Title X program who may counsei in
greater depth about pregnancy..

5. Retional basis for regulations:
Related to the above concerns was the
criticism articulated in many comments
that the proposed provisions are
irrational or are simply not needed.
Some comments contended that the
theory advanced to justify the proposed
prohibition of counseiing—that
counseling and referral “encourage or
promote” abortion—is incorrect. In
particular. many of these comments took
issue with the statement that the
provision of information on abortion is
pointiess absent the expectation that
some of those informed will ac: upan the

information and that the purreose of
counseling programs is to grovide
information ugon which a ccurse of
action wiil be basec en ife -
it squated the provisicn cf !
onr mutuaily exciusive choices with
prcmotion of a parucular cholce. It was
arguec that, under the tkecry advanced
in the proposed ruies. counseling
teenagers about contraceptive mezhods
or suic:de wouid never be appropriate.
Furmhermore, with respect to the issue of
evidence. numerous grantees stated that
they have always beea and are
presently in compliance with the’
requirement to separate their Title X
projects from their aborden-related
projects. A number of these comment
challenged the evidentiary basis for the
Deparmment's aczion. arguing that the
1982 GAQ and Inspecior General reporis
cited in support of the proposed rules in
fact established that the audited
grantees had not spent Title X funds in
contravention of secdon 1008.
Proponents of the proposed ruies. an
the other hand, sverwheimingly thought
that the proposed reswictions were
needed. As noted in the Rational Basis
Secton and in secdion [ILAZ above.
many individuals wrote in relatng
personal experience of abuse of the
counseling process. Numerous other
individuals and groups argued that
nondirectve counseling is inappropriate
in a program in which abordon is a
prohibited method of family pianzing
and in which it is cleariy viewed as an
undesirable alternative to chiidbirth.
Others argued that these counseling
practces promote the use of aborton as

Lottt ol

JounC nat

. a method of famuly planning by heiping

a pregnant woman obtain an aborton.
They expressed the opinion that
safeguards were needed to ensure that
pregnant women are aot pressured into
having abortions by Title X-funded .
projects. Others argued that Title X
projects should actively discourage
women from obtaining abortdons by
providing fuil information describing the
abortion procedure and its potential
physical. emotionai and psycRological
eifects. as well as providing full
information on fetaj deveiopment.

8. Statutory authority: Hundreds of

. comments questioned the statutory

autharity for the proposed proaibition of
abortion counseling. Numerous
comments suggested that the provisions
would prevent informed consent and
are. therefore. inconsistent with the
requirement of sections 1001 and 1007 of
the Act that services be "“voiuntary.” It
was also argued that section 1008 itseif
defines abartion as a method of family
pianning {aibeit one for which funds
under the title are not avaiiabie) and

herefore the statement in the
ative histocry of the 1870 act thut
ovided on ihe
: sianning methnds.”
means that akeruon counseiing must ge
provided notwithsianding the
prohitidon. Rezresentauve Dingeil
crincized e use of nis 1873 {loor
statements as sugport for the proposed
restrictions on counseling anc referral.
His comments focused in particular on

- what he saw as the failure of the

Departmest to take account of &
evoiution of the law. that is. the
Supreme Court's decisicn in Row v.
Wade. 410 U.S. 113 (1973}, and its
pregeny. [t was also argued that the
propesed provision is incansistent with
the Deparcnent’s own reguiations in the
foocd and drug area. whic2 the comments
contend require manufacaurers of oral
contraceptives and intrauterine devices
to provide patient package inserts
expiaining the risks of the respective
contraceptve methods, inciuding some
information on abordon Numercus
providers contended that. uncer the
reguiatorns. they would be prehibited
from prescribing or dispensing
contracepdves containing such inser:s
which would. as a practical matter, have
the eifect of restriczing the methods
availabie under Title X to bar=ier
methods, foams. and natural family
placning. Thereiore. it was argued. such
a restriction is conmrary to the mandate
of Title X that projec:s offer a “broad
range” of family pianning methods.
Finalily, it wag argued that thereis no
legal authority for changing the current
Title X guidelines. whick require that
counseling on aborzon. prenatal care.
adoption and foster care be provided to
pregnant women.

These comments maintained that the
guidelines are clearly known by
Congress, whica has implicitly approved
of them in successive reauthorizations
of the program and explicitly approved
them in language in the Conference
Report on Deparmnental appropriation
for FY 1987, Pub. L. 99-1005.

Proponents. on the other hand,
generaily argued that the poiicies
embodied in the present Title X
guideiines conavene secdon 1008, and
that the proposed restrictions on
counseiing are statutorily required or at
a minimum would better effectuate the
secton 1008 prohibition. As noted
above, they expressed the view that
abortion or options counseiing resuits in
the promotion of abortion. and is
therefore inappropriate in a preventive
family planmng program whic3 its
authors cieariy intended to have no
connection with abortion other than to
recuce the incidence thereci. The
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iines. it was grgued, had converied
.‘{ {rom a program ..l.xch
ticn was suzsosed to te 2f
a grogram whichin "ac' ;rcmcxes
atcrucn as a methed of famuy piannin
[t was also noted J‘...L. cur
reauihcrization of the prog
amencment to pronibit abestion
counseiing and referrai was rejected as
nnecessary given the pronibition of
section 1008. F-.mhar. the prnimary
urpose of Title X as being a preventive
famiiy planning program was reiterated.

7. First Amendment A commoRn
.argument against the propased . . .
provisions were that they consdtute
unconstitutional viewpoint-based
diserimination. According to the
comments, under cases such as F.C.C. V.
Lecgue of Women Voters. 463 U.S. SEA

'98-1) Perry v. Sindermaan, 408 US. §
{1972}, and Spexse" v. Ra::da':’.. 3:7 L. S
513, 518 (1853), the government may not
interfere with the exercise of the right of
free speech. The comments argued that
this principie appiies zot only to direct
interference. but also to indirect
interference. such as attacking
unconstitutional conditions ts a
governmentai benefit. peaalizing
advocacy of a certain viewpoint, or
seiecuvely granting benefits only to
those advocating particular viewpoints,
The comments conterded that the
proposed provisians conavene this
principie by prohibiting Title X funds
fram going to orzanizations that seek to
provide all viewpoints about potential
options, inciuding the abortion optdon.
whiie permitting funding under Title X
of organizations that have or expresa
soiely the viewpoint that abortian is not
an option in the managemen? of
pregnancy.

A reiated argument was that the
proposed provisions viciate ths First
Amendment rights of Title X health care
professionals to express their views and
the rights of their ciients to obtain
information fram their doctors. Perry v.
Sindermmann, supra; Lamont v.
PostmaszerGeneral, 381 ULS. 301 308
(1965) (Brennan. |- concurring). Citing
Board of Zducation (Isiand Trees) v.
Pico. 457 U.S. 853 (1982) and Griswold v.
Connecsicus 381 U.S. 479 (19635), some
comments took the position that the
proposed provisions repressnt an
impermissible attempt by the
government to “resuict the speciram of
available kpowiedge™ about family
plarming and abordon.

Proponents of the proposed
rest=caons genarally argued that zhey
were fuily constitutionai and in 20 way
viciated the First Amendment as
interpreted by the Supreme Court’s
dec:sion in Regan v. Taxation Without

%

coen, 201 u.
e Cumr usneld as

cnal o

a: ishes the rr-:.,.e zata
gov ernmentai decision A0t 10 suosxc
the exeraise of a fundamenta] right does
not infringe upon the night and u.a. the
go» rmment may adopt ciass-..xca::or.s

ith respect to subsidizing the exercise
of irst Amendmect rights. 0 leng as
the clagsifications bear a.rationai . . ..
relationship to a legitirmate
governmental purpose. Since the
decision in Fors v. McAce. supre,
establishes that the government may
ctoose to promote caiidbirth. the
proposed policies are constitutional

8. Unconsututional interrarence .w:.‘z
rigre to aSerion, right to progce
mecic.ze: A numper of comment

sguec that the proposec provisicns

proaibuting counseling regarcing
aboricn are unconstrutionai in that
they impermissibiy burdea a womaz's
right to obtain abortion and interfere
with the doctor-patient relaticnship
safeguarced by Roe v. Weade. suore. It
was argued that the propased provisions
are invaiic on the same basis as the
Akron. Ohio ordinance stuck cown in
City of Akron v, Akron Center for
Renma‘uc.zve Heaits, Inc.. 462 US. 418
(1983). in that both iimit the presentaton
of information-to:pregrant wozen
reiative to'the abortion decision so as to
discourage them from choosing aborton.
Thus. under the rationaie of C.iy of
Airon. it was claimed that the propesed
provisions both imperoussibly interfere
with the woman's right 10 make az
informed choice and impermissibiy
intrude upon her physic;an's right to
provide medical advice and geatment It
was asserted. in conneczdon with this
line of reasoning, that the Supreme
Court’'s decsion in Harris v. Mcilae
does not insulate counseiieg restrictions
from consttutional attack. as that
decision aniy reiates to a governmental
decision to subsidize the operaticn
itseif: restmictons on caunse'.i.ng. by
contrast were said to directly interfere
with the freedaom of choice protecied
under Roe v. Wede. The decisian in
Planned Parsnthood Ass'a) Chicago
Area v. Kempginers, 531 F. Supp. 328. 328
(N.D. IIL 1881}, vacated and remanded
on other grounda, 700 F.2d 115 (7 Ci.
1983}, aff'd oa redecring, 368 F. Sappn.
1490 (N.D. IL 1983) was cited in suppar?
of this peopositian. Manv commerts
noted. in dus regard. the recen: decision
in Resrecuctive Healts Services v.
Wegstar. 662.F. Supp. 407 (W.D. Mo..

[

March o7, 1987, 10 which & rederad
disiric: court concivced hat res
4 ozunmic counseiing

[o RN SZ::".E-'L';_’.JOZ'.L‘

and 2 joracor: ware
\.:-.*:"._ .:,'nu 13 insofar 38 they ‘ggpited
1C wWomen WO faid tae luii ccst of therr

treximent:

Patients wno fuily sav for theiwr services
wouid be ceniec ac:ess to med:cai
information wnich may affect ::-.e'- decisicn
wretser ic contiaue the pregrancs v, PerRaps

ndunng heaith risxs. Here the axuze is not
asxed to subsidize aboruons or the exercise

. of First Amendment rights. 5c‘r Supp. at

ane
Voo

xﬁese comments contencec \l'gz this
reasoning appiies to Tide X < mxcs. asa
significant pe'ce'naze of the cilen
served By Title X projects are ful .-pay.

P'opone:'s of the regulaticns took the
position ¢ that the proposed provisions on
counseiing a.e conssiu. ional. According
tc the preponents, the Supreme Cou:z
reied in Kerris v. McRce. suzre. that the
government may csnsttttonaily de::ce
to subsicize c‘.z'c.,.::h over abortion.
and the mere deniai of goverzment
subsidy for abortion does not constitute
a consututionally impermissibie
obstacie to the exeruise cf the right to
abortion. Thus, they argued. this
necessarily means that the government
may likewise subsidize speech and
acdons designed to further childbirth
and deciine to subsidize speeck and
acdons that facilitate abordon. Suca
re"xe'“es are necessary to end the
confusion which exisis where ciients.
especially aaoxescen:s‘ may see the
interaction between federaily funded
projects and abortion services.
Propanents warnted o sever e
“symboiic union” between the 'ece'al
prograrc and private programs whica
promote or provide aboruons.

B. Response

The Deparmment recognizes the
problems ceated by the proposed
pmvxsxon with respect to patient
package inserts for contraceptives and
otherwise limiting the provision of
informanon whica is medically
necessary to understanding the reiative
riska of different methods of
conraception in the course of selecting
a method of family pianning: it has
therefore modified the segmirements and
exampies accordingiy. See 42 CFR
59.8(a}{4} and 58.8(b}(6} beiow.
However. it disagrees with the
remainmg commenrs opposing the
proposed reszrcions on counseiing and
ther=iore the provisions otberwise
remain substanaaily as proposed. The
Departmeat cotes that many of the
objections stated appear toc be based on
a miginterpretation of the scope and
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acclication of the counseling restriction.
It has accordingiy ciar:fied the
provisions. The expianation below
likewise attempls o clanfy
provisions. and aiso se!s out the
Degpariment's reasons for rejecting the
remaining comments oppesing the
provisions.

1. Medical ethics: The Department
beiieves that much of the opposition to
the proposed restriction on counseiing
proceeds from a misunderstanding as to
what is pronibited by the provision and
what is not [t was not the intent of the
provision to restrict the-ability of heaith
professionals to communicate to a
patient any information they discover in
the course of physical examination or
otherwise about her medical condition.
Contrary to the assumption of most
commenters, dociors would not be
precluded by the provisiog fram
informing a woman. pregnant or
nonpregnant, that she has a tumor.
AIDS. a diabetic ar hyperteasive
condition. lupus. and so on. The
provision thus does not preciude a

-heaith professicnal from disclosing to
the woman any physical findings he or
she has made regarding her condition
and communicating his or her
assessment of the urgency of the need
for treatment, consistent with the
exercise of his or her professional

;the

"judgment. By the same token. however, -
_.there would appear to be no ethical

iMperauve for a health p_r?rr%;\nﬁ-at a
Tie X clinic which willl v definition.

ot be praviding treatment services to
counsei a woman wWao displays 4.
medical condition unrelated to family
planning as to the medical management
gf that candition. Nor. it shouid be
noted. is Title X money available for the
treatment of medical conditicns
unreiated to family pianning. The same
considerations apply where pregnancy
is diagnosed.-See §§ 59.8(a){2) and
59.8(a)(3) beiow. Rather. as has .
traditionaily been the case in the Title X
program and as is required by 42 CFR

--58.5(b}(1) and 59.8(a)(2} below, the

medicailv responsibie course-is ta
ensure that the woman s referred to the
appropriate specialist for reamment o
thie condition. with adequate followup
provided.

—— I the Department's view. the

- foregoing consideratons address the

ethical objections to the proposed
provisions. The Department notes that if
any requirement is established with
regard to abortion counseiing, it will
conilict with someone's ethicai beiiefs.
The approach of the proposed
regulations. however. ia more consistent
with section 1008. Moreover, it is
apparent that there is no absoiute

ethical imperstive upen phvsicians o
cournsei or refer for adoruon. as
evidenced by the “conscience”
excepuons cited by propenents of the
provision. Opporents cantend that the
progosed ruies are conwary (o the ~
fincings of the President’s Commission
for the Study of Z:hical Protiems in
Medicine and Biomedical and
Behavicral Research. However, the
Commissicon also found that:

Patients are not entitled ‘o insist that

heaith care pracationers furnish them
semices when to do so wouic breach the

- bounds of acceptable pracsice or viciate s

professionai’s own deeply heic morai beiiefs
or wguld draw on a iimuted resource to which
the patient has no binding claim. (Maxing
Heaith Care Decisions. Vol. 1. p. 3.)

Althougn abortion may-be considered
to be within the bounds of acseptabie
medical practice, it may potentaily
conflict with the professional’s deeply
heid moral beliefs. Moreover. since Tite
X resources are cleariy limited, the
patient has no claim to the services
reiating to the provisions of abordon.
The Commission went on the say that

Sirxilariy. a professional who has beea

" flexable about pessible averues of teament

as his/her standards allow is not generaily -
obiigated 10 accede (o the patient in a way
that viciates the bounds of aczeptabie
medical practice or the provider’'s own deeply
heid moral beliefs. id. (Vol 1. p. 38}

Similarly, the American Coilege of
Obstericians and Gynecologists support
the physician is right “{t]o refuse to
render treatment which is inconsistent
with the Feilow’'s own moral code.”
(Standarss. p. 99.)

2 [nformed consent: The Departzent
disagrees with the numerous comments
objecting to the proposed restriction on
counseling for abortion as restrictng a
pregnant woman's ability to give
informed consent. As a general matter. a
requirement for informed consent only
arises where a course of treatment is
proposed. See, Canterdury v. Spence.
supra. Sectdon 59.8(a) beiow maikes clear

_that where a woman is diagnosed as

pregnant. the only appropriate action is
a referral for appropriate treament
{which, as noted above. wouid include
treatment for other conditions unreiated
to pregnancy). Since the Title X project
is not providing treatment reiated to
pregnancy (ar. indeed. for other
conditions unrelated to family planning},
it has no need to obtain consent to such
treatment. Rather. it becomes the
responsibility of the provider to whom
the woman is referred to obtain .
appropriate consent to services: as the
Standards of the American Callege of
Obstetricians and Gynecologists state,
“(ijt is the physician’'s responsibility to

surg

recess:ty of the o2
{empnasis added! |
This situation s

& eae 13491

e,
Sorcs. p. a4l

than the sttuaticn tha: surrenty exists in
the Title X program with respect to
serices that are not offerec by the
project. In the Deparmment's view. this
issue is thus not a problem. and the
concerns expressed by provicers
regarding vioiating State laws regquiring
informed consent with respect to their
trearmernt of pregnant women are
therefore mispiaced.

A conceptuaily different issue is
presented with respec: to the issue of
informed consent to {amily planning
services. since in the context the Title X
project is the provider ¢f treatment
services. However. as noted abcve. the
Deparument has mocified the ruie to
make it ciear that projec:s are aot
prchibited from previding the factual
information necessary o assess the
risks and benefits of various methods of
family planning wtick is provided by
means of the patient package inser:s
accompanying various forms of
conwaception. Thus. the projects remain
in substandally the same posture they
have aiways been in with respec: to the
provision of information at this stage:
they may provide the factual
information necessary to assess risks of
@ partcuiar contraceptive method as set
out in the patient package inserts, but
may not promate or encourage akbortion
as a method of family pianning. Indeed.
the Deparmnent notes and concurs in
Congressman Dingeil's floor statement
of November 18. 1970, in whick he
stated. “the prevalence of abordon as a
subsdtute or backup methed of family
planning can reduce the effecdveness of
family pianning programs.” Cong. Rec.,
daily ed.. p 37375 (Nov. 18, 1970). This
ciarification thus responds to the
concerns raised regarding provision of
compiete informaton on the risks of
various forms of contraception. At the
same time, it ensures that the project in
no way promotes aborton and that, at
the point at which abortion becomes
more than a hypothetical issue
(pregnancy), the project refers the
woman for prenatal pregnancy care
rather than providing “options
counseling,” which could violate section

- 1008 by influencing her choice toward

abortdon.

3. Ligbility and licensure risks: For
the reasons stated in the preceding.
sec:ions, the Department is of the view
that the “parade of hormibles” depicted
in many of the comments with respect to
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the risk of tort lia : and loss of
licensure ig .'n'au... n .ac.. :':'. 'sicia:'.

L‘°"U‘e..l Se° E""v RAoecds. :22 S:..

A ==

24 782 {Va. 1978}, Abcriion is clear
cemmon and kaown procadure, and
Tide X is not the soie source of
infcrmaticn about it chee':.. since Title
X projects are aiready prohibited under
the present regulations and guidelines
from lakin ‘g any affirmative acica to
facilitate abortion. many of the “risks”™
attmibuted to the asserted failure of the
provisicns to make abordon available
have already been assumed Moreover,
the Canterbury case cited by many of
the opponents does not presuade the
Department that the mules below
significantly incease the risk of
liability: the court in C.n:erau. v heid
that liability will not lie unieda a
piain#ff can establish that a reascnable
person would have taken a differen
course cf ackon bad fuil disciosure been
made. an exzemely difficult burdea

*under the rules beiow. given the referral
requirements. [n addition. to the extent
these reguiations are inconsistent with
the provisions of State law regarding

" counseiing and informed consent. they
may, i some circumstances. supersede
State law under the Supremacy Clause
of the Consdtution. See. for example.
Leviie Miller. Inc. v. State of Arkansas,
352 U.S. 187 (1958); Planned Parenthood
of Billings, Inc. v. The State of Montane,
848 F. Supp. 47 (D. Mont 1988). Thus.
provider precepdons zorwithstanding,
tbe Deparmernt does not anticipate that
the regulations beiow will piace Tide X
providers at risk.

4. Impac: on Tide X client populazion:
The Depar::nent recognizes that the
regulations beiow may resuit in some -
reaiignment of Title X providers. as .
providers who disagree with the

regulations drop out of the program and’ .

other providers enter it. Howeves, it -
notes that most of the comments taking
- this position appemd to be concerned
principally with wiat was perceived. to
be a prohibition on providing patient
package inserts for oral contraceptves
and [UDs, a policy which. as explained
both above and beiow. is not contained
in the ruies beiow. The Department is
thus unpersuaded that such a
realignment will oczur. or if any
reaiignment in fact occurs, that it will
bave a significant negative impac? on
the Title X ciient population. Indeed. the
Department intends that the ruies have
a8 positive impact on the Title X
population by heiping to assure that
scarce resources are allocated to
preventive famiiy planning and

- Commenters attempte

riility services. not to ass: s‘::';
nant “e'::s Hole]s!
Reononel besis St
rescect 0 the ccmments
thecreucal Sasis for ok
ccunsealing, ...e Depar

cc..ce......g csn:race-::.ve c.,_:-.se:z..
support the Depariment's pciat. as Soth
the purzose of and the de=onswated
efiect of contraceptive counseling is %o
premote the use of cc:‘.’.:acep:icr.. Some
d o appiy the
Deparznent’s anaiysis ox ¢sunseling to

_ . a hypothetical example ¢f preventing
. teen suicides. The Hy“ctl‘e....al example

in fact reveals-the flaw in the csides’
arguments. Given the state's interest in
proteciing life. Congress might weil
estallish programs to provide teenagers
or others with “directive” caunseling en
suicide—that is. counseiing that -
en c::urages teenagers not to co...:'u!
suicide. However, if Congress en
star.:tor-, grant program o p-ov.;c‘e
mentai hezith serices to reduce the
incidence of mentai illzess. is c.ut:mg
suicice. and inciuded a provision that
“none o‘ the funds appropriated under
this title shall be used in pregrams
wiaere swcide is.a method of aileviating
mental illness,” the Depane it assumes
that no one would argue that suct a
stamte permitted—-much less requ.u'ed—
that the provision of “aondirective”
counse.mg to the depressed adolescent
would irciude suicide, as one of the
options, f5ilowed: by» ‘mere refermal” t
organizations such as the Hemiock
Soc-e"} for those who indicated that
they wanted to choase the suicide
optior. If the Departzment is correct as to
the interpretation that would be nge'x
such a hypothetical statutory prozibition
on suicide. it cannot see why the same
statutory language acquires a different
meaning when “aborten” is subsdtuted
for “suicide.”

It may well be that, based on dxifermg
asgessments of the rejagve morality of
abortion and suicide, some might find
nondirective options counseiing
concerning abortion moraily acseptabla
while they would find nondirecive
optons counseiing concerning suicide
unacceptable. Such a distinczen,
however, would reflect their moral
choica. not their interpretation of
statutory language—it certainly would
not be based on any belief that
nondirective options counseling would
be any less likely to promote or
encourage aborton that it would be to
promote or encourage suicide.

The Deparment’s responsibility,
however. is not to make moral choices
of this sort—it is to impiement the
choice that Congress made in enacting

ced a

above, GAQ found that

secticn 1008, As indicated eariiar. upon
seexamination of the statutory ‘a

ilect of promet
aboruen in visiation of the statuton
prochibition in section ‘008.

In addition. the Depa-‘:::: nt disagrees
with the contention that the 1852 GAO
Ra"C" dces not subs:a.n:ia:e the need
fcr e provisions beigw. As noted
gantees were
engaging in questionabie aciivities
reiatng to counseiing and referrai and’
ascnibed this in ma;or part to the lack of
concrete guidange from the Deparmment.
The comments from wormen whe have
received aborions qu :oted atove

embedy the concam aticuiated by GAC
ard indicate that the sciicy of the
present guiceiines requinng Title X
grantees to provice nondirecuve
counseiing on ail cptions cn :'eq..es. may
bave been vioiated. Moreover. qiven
that the Title X orojects do not "rovme
pregnancy services. it is unnegessary for
them to provide counseiing with respect
to such services. [ light of these
concerns. the Deparumest has conciuded
that the best way to safeguard Title X
funds om being used to promote or
facilitate abortion as a method of family
plamu.ng is to pronibit counseling
regarding abortion and er nsure that
pregnant ciients are referred for prenatal
services for the care of the pregnaacy.

8. Statu'on.r aquthorion Aler
considering the comments reiating to the
prevision of factual informaticn reiative
to the choice of a birth canooi method,
the Department has modified the
regulation. See § 539.8(aj (4). beiow. As
noted in the discussion at [B1 apove. it-
wag never the Deparcnent’s intenticn o
reswict the range of conTaceptives
available from Title X projec:s. and the
modification of § 53.8(a) makes ciear
this intent. Nor are the criticisms on
informed consent grounds pertinen
particuiarly in lignt of the changes
discussed above. As noted in the
discassion at IIBZ above, the issue of |
informed consent as it relates to
pregnant women is beside the point. «
because Title X does not provide —
treatment for pregnancy. With respect to
the provision of services to nonpregnant
women. the policy remains unchanged
from that which has previousiy appiied.
These changes eiiminate any concermn
that regulations mugnt be inconsisten
with the statutory requirements retating
to the provision of services on a
voiuntary basis. ‘

,The Deparunent dissagrees with the
ccntenticn that the provisions consutute
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an addiitional and uniawfui conditicn on
eiig:Dility for grants. Since. in the
Cegarment's view. section 1208
auwonzes the provisicns, thav by
definiten do not impose conditions that
are inconsistent with the statute.

The Departuent also disagrees with
the comments eniticizing the restnctions
on counseiing (as weil as referral) as not
supported by the legislative history of
the 1970 Act Witk respes: to the
referecce to “informaden * ¢ °

.activities” in the Conference Report, *

citec by many oppaoznents of the
provisions. it nates that the precise -
referesrce is o information acdvities that
are “related” to: among other things,
“preventive family planning services.™
Conf. Rep. No. 91-1867, 91st Cong.. 2nd
Sess, 8-9 (1970} Counseiing concerning
aborian is manifestly not related to
preventive famly planning services.
Furthermore. regarding Representative
Dingell's challeage to the Department’s
interpretation of his floor statements as
mace in 1970. that chailenge appesars to
be based principally an the asserted .
failare of the praposed reguiations to
take account subseguent developments
in the medico-legal environment. While
the Bepartment recognizes that there
have besn deveiopments in both the
medical and legei commmunities
regardirg abortion that could lead |
legisiators to change their minds as to

. what reswicsions are appropriate an

federnity funded programs. it disagrees
with Representative Dingeil 2s to what
legal conciusions flow from those
develcpments. Section 1008 remains in
force precisely as enaced in 1570, If
Congress beiieved that subsequent
deveiopmesnts have rezdereg its
restrictions obsolete. it couid kave
amended it it has 2ot done sox
Maregver, the Department does not .
agree that congressianal actons
subsequent to 1970 constitute a form of
legislative ratification of its policy of
requiring abartion counseling and
referral by Titte X grantees guch that it

~1s now required by law to meintain that

policy in force. Although Congress bas
enac:ed gevera! anreiated amendments
to the family pianning provisions of Title
X and has axthorized fmding six tmes,
the reievant provisions of Title X have
remained mchanged since 1970 Thus.
the commenters’ agroments-that the
Department iz zow required as a matter
of law ta maintain its policy of requiring
abortion counseting and referral appenrs
to rest largely an msierences drawn from
Congresy’ fatjure to enact a stamatory
amendment aifirmatvety rejecting that.
policy.

Aside from the factual errors of this
argument, discussed beiow, this

arzument rests on the mistaken legal
premise that Congress’ faiiure !0 enac: a
staiuicTy amendment alfirmauveiy

this policy constitutes a

1on of die poiicy. [n generai. the
cours Zave been reiucian! o permit

" such an inference o be drawn Som the

legisiarure’s failure to act. See. 2.3.
Motor Vericle Mcnufaciurers Ass'n v.
State Farm Autemobiie Insurcnce Co.,
463 U.S. 29 {1883). Indeed. event where
Congress has acted affirmatively to the
extent of pubiishing a committee report
to subsequent legisiation whick -
interprets prior-law, the Court has been
unwilling to accord it great weight As
the Supreme Court observed in
Consumer Prodoct Sefety Comm'n. v.
G7E Syvivania. Inc., 447 U.S. 102. 118, n.

- 13 (1980}, “even when it wouid

otherwise be useful. subsequer
legisiative history wiil rarely overricde a
reasonable interpretation of a statute
that can be gieaned from its language
and legislative history prior to its
enactment.”

Moreover. the factaal premise of this
argument——that Cangress has adopted
the policy requiring anordon comxseliny
and referrai—is wrong. Mamy
commenters descitred the mistory of
Title X a= redlecting seventeen years of
consistent admiristragve poiicy which
was wel] known and accepted by
Cangress. The facss, however, gre quite
different. Iritially, it shouid be zoted
that the Deparmment’s policy on aborton
counseling and referrai deveicped in an
evoiutionary manner duriny the 1970s.
Only in 1981 was that poiicy
incorporated and indeed expazded in
guideiines. The availabie evidencs
regarding Congress' knowliedsge and
reaction to those poiicies does aot

reflect full knowledge and acceptance of -

them. Rather, in the Deparoment’s view.,
the gvailable evidence mdEcates—in the
earlier years—considerable
congressional confuvion as to what the
Department's administrative polices
were. and. thereafter, as those policies
became more weil known, considerable
political controversy as to the:r
correcmess both as a matter of law and
as a matter of social policy.

The Department does ot beiieve it is
appropriate tg provide 3 comprehensive
anaiysis of the legisiative history of Title
X subsequent to 1970 in this preamble.
However. by way of illnstration. the
Department does think it wouid be
useful to focur on one event that was
probably given the most emphasis by
the commenters who argoed tat the
subsequent legisigtive events preclude
the promuigation of thewe reguiztions—
the 1978 defeat. by a 232-137 vote in the
House of Representatives of an

amendment ta Title X srocrosed by
T34 (1572
The defeztad

that: "N

powhich directiv ar

rovides atortion, abordon
counseiing, ar aborzon referral
services.” /d. (emphasis added). As the
underscored language incicates. Rep.
Dornan’'s amencment wouid have done
much more than reverse HFS' then
current poiicy of permicting abericn
coungeting and referrai by Title X
grantees in the Title X program: in
addition to that it wouid have banned
entities that provided aborzon
counseiing and refersal with non-Federal
funds in separate programs from
participating in Title X. Inceed. in
initially introducing this amendment.
Rep. Dornan swessed the fact that it
provided a bar on pardcipaton of
entities~—such as Plazned Parenthood—
which proviced the descibed aborton-
reiated services. See Cong. Rec. 31241-2
{1989).

Subsequently. bowever, when Rep.
Dornan zgzin offered his amendment. he
did raise the isswe of HHS' abortion
counseting and referTai policy, stating it
has come tg my attecton there are at
least 117 hospitais and clinics receiving
Title X family plarning money whers
aborton is a method of family pilanmizg
¢ ¢ . ]d at 37048, A colloquy then
ensued in which Rep. Rogers—who was
the sporsar of the reauthorizatien of
Title X—vehemently reiected the
statement that Tite X ciinics were
providing aborton ¢ounseling and
referral )

Abortion is oot a methed of farily
pianning. Abortion comes aiter pregnancy—
after pregnancy. And the gentiemen misses
the pomnt of wiar we are daing in Title X. It is

" befora—before. It is to lat propie know how

to averd pregmancy. We cannot ase any funds
for aborton. The ameacment is not needad. |
urge ity defeat. /d

‘When Rep. Dorman again referred to the
117 Title X clinics that he was informed
were providing abortion ¢ounseiing and
referral, Rep. Rogers again denied the
truth of this statement. suggesting,
among other things, that "you may have
a hospital that may be running a family
planning section in one wing and maybe
they do an abortion in that hospital to
save the life of the mother.” /d. '
Thus, what occussed in 1978 was: (1)
The House defeated an amendment that
wouid have done something far different
and far maore sweeping than the
pronibition on abortdan.counseling and
referral contained in the regulaticns
being promuigated today, and (2] did so
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citer having bee.. emghatcaily There is no question. of cou o
misinformed Yy the spenscrof the T

reauthenzation le;is’.a:icn that the
amencdmen: was ur.:'.e:e=sar'_:.‘ Tae
De""""xe... does not :e ve that this
,,...oce can be construed as evidence ¢f
n adoption by the House of
Re--e=e...at"- { less Congress as
a whneiej of the Deparizent's poiicy at
that time. Indeed. what it appears io
reflect is congressional confusion as to
what was occurring in the Title X
program. At the very least, it simply
.provides support for ke view that an
-administrative agenacy or a esurt should
lock to legisiation enacted by Congreas
to determme what Canress intent is,
and 2ot try to draw inferences about
~that intent rom other sources.

Cong:ess. of course. receatly did enact

.
ey
PR Loy

. in the Continuing Resolution for fiscal

year 1987 legislation arguably bearing
on the Title X guidelines. Specificaily. a
Conference Report to an unenac:ed HHS
appropriations biil was incorporated by -
reierence into the continuing resolution
for fscal year 1987 (Pub. L. No, 99—i64,
secdon 101(bj(4)(e}). 100 Stat. 1187
{1986)). Some commenters asserted that
the “Incorporated” Conference Report
contains a reswiction on administrative
change in the Title X guideiines during
fiscal year 1987. The Department

disagrees with that interpretation of the

Conference Report.
Even assuming, however, that the

Continuing Resolution. in effect. :

“codified” the current Title X guidelines
for fiscal year 1987 by forbidding the
Deparment from’ cnangmg them during
that period {/.e.. undl October 1. 1987),
the Deparment does not beiieve that
that fact wouid lead to the conciusicn
advanced by several commenters
opposed to the proposai—that the
legisiation represents a definite

manifestation of congressional intent to

permaneatly adopt HHS' current Title X
abortion counseling and referral
guidelines. Indeed. it seems to the
Department that such an interpretation
wouid contravene the asserted meaning
of the legisiation by converting what
was purportedly intended as temporary,
one-year deiay in amendment of the
guideiines into a permanent

" incorporation of them into the statute. In

this connection. the Department notes
that language anaiogous to the language
of the 1987 Continuing Rescluation was
dropped in the 1988 Canunumg
Resmuuon.

¢ That Rep. Rogers was 30 mistaken as to the
Deparument's interpretacion of sechon 1008 strongiy
suggesta that this 1nterpretauon was nat widaly
known 1n Congress—at least 1 1578—as sotne
ters have ciaimed.

5 has now Decome uc
{

aw Title X, The tfeat
aborucn in connectd n with
Secome 2 mater of sharg geiincal

snilcversy in rezan: ¥yaars. Some
members of Congrass delieve that the
poiicies set cut in the current guideiines
are ¢correst as a matter of siatutory
mxe'-;retatxon and administrative pciic:,':
other members of Congress beiieve that
the current Depariment guideiines are
incorrect as a matter of law and policy.
Uriess and until Congress enacts new

legislation, however, Title X remains in |

eifect as law, and the Department’s
obiigation is o interpret exis:ing law
and—-based on its experieace in
administering the pregram—to exercise
its deiegated administrative authority by
acopting the poiicies that best effec’::ate
the statute.

7. first Amencmenz Tre Departzen
disagrees with the comunents
challenging the propesed limitaticas on
counseiing on First Amendment
grounds. To begin with. it szcuild be
noted that Congress has broad authority
to determune the purcose, terms. and
conditions under w::.c." grarnis are made.
‘Buecsley v. Vaieo, 423 U.S. 1. 80-31
(1976). In pastcuiar. Congress, uader the
McAae case, supra. and uncer Meanerv.
Roe. 432 U.S. 464 (1977}, may make a
choice favoring chiidtirth over abortica
and may impie:nent that choice through
the allocation of public funds. The fac:
that speecain the foredf c::u.nse.mg is
involved in a program such as Title X
does not disabie Congress from making
that choice. Thus. no issue of viewpoint
discrimination is posed here suck as
might be presented were the government
to fund a widespread pubiic reiations
campaign taking one view.

The League of Women Voters case,
which was frequently cited by csitics of .
the proposed rules. does not change this
anaiysis. In League of Women Vaters,
the Supreme Court found
unconstitutional a statute that
prok&ibited editorializing by any
broadcast station that received Federal
funds. The Court expressed concera that
all editorializing was prohibited. even
that financed by private funds: it stated,
however, that if a starute ailowed a
station to establisa an affiliate which
could editoriaiize with nonfederal funds,
it would sadsfy constitutional sertiny.
468 U.S. at 400, n. 27°. The resuit reached
by the Court in the Regan case. cited by
many supporters of the proposed rules.
confirms this position. In Regen, the
court upheid the constitutionality ofa’
section of the tax code proniditing
taxpayers from deducting as chantable
contributions gifts to nonprofit

"LSE "."f"""!“ ‘3.'1_‘2.".1:2.. -~

vailabie an ailernativ
snsucung oc::' ng ac"

malton of
a separale seclon o
teiow cieariy mee? lhe tesis ={ these
cases. Indeed. as discussed tcth above
and in the foilowing sections. the ruies
beiow do not go as far as the statutes at
issue in these cases. as they de net
require the formaticn of a separate
organizazion to conduc: varicus aportion
actvities: they merely restrict what an
organization may co. “with Title X
preject funds, within the confines of its
Title X progec‘ acdvities.

With respect to the claim of many
ccouments th..t the counseling
restrictions of t te proposed rules
violate the First Amendment right
heaith care proxessxonaxs and their
patients. the Deparumnent disagrees that
the cases cited in sx.p"c": sf this claim
bear on the case at handé. The proposed
rules. and the final ruies beiow, do not
estaplish universally appiicatie penal
provisions whick interiere with an
incividual's right to free sk.ee..... as was
the case in Griswoid, suzre. L..ey p.ace
no reswictions con the dissemination of
information by health professionais
about abortion. except in the context of
the federally funded projec:. This
distinguishes the instant ruies from the
lllinois law deciared uncenstitutional in
Kempiners, suprc, which cceated a total
bar on funding to organizztions that did
abertion counseling or referral. Noris
this a case like those invoived in
Shersers v. Verner, 374 U.S. 398 (1'36-)
and Speiserv. Rencall, sup'c. in which
a governmen:al beneflit that is availabie
to all other similariy situazed persons is.
denied soieiy because of the exercise of
their First Amendrzent rights. Title X
confers no entitlement to benefits upon
individual organizations: it is a
discredonary grant program. Moreover,
the fact that an organization's grant
application does not include abortden
actvities wiil not automateaily entitle it
to receipt of grant funds. In any event
as noted by Judge Cudahy in his
concurring opinion in the remand by the
Court of Appeals for the Seventh Circuit
in Xempiners, the Constitution does not
require “equai time" an the payment of
pubiic funds to subsidize a point of
view. 700 F. 2d 1115, at 1328.

8. Unconstitutional interference wit!
right to abortion. right to precice
mecic:ne: The Department disagrees
with the conteation of numerous critics
of the proposed ruies.that the provosed
restrictions on counseiing (as well as the
other restnictions of proposed § 59.8 and

(3] Ll (J
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weuld
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.
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§ 55.10) imzermissitiy burden a
worman s right 10 obtain an abortica, as
weil 3s a pavsician's mzht o sracuce. It
-notes. as an nuual matier, that (Sere s
no significan: giffarenca in
ccasututicnal pringipie between a
physician’s right to practice and a
patient’s right to his sermnces. See,
Herris v, McRge, 498 U.S. at 218, 2. 22:
Whaien v. Roe, 429 U.S. 539, 605. . 33
(1877). The requiations beiow are not
like the starutes struck down in Colouzs
V. Fronklin, 438 U.S. 379 (1979}, Plaared
Perenthood of Central Missowss v.
Danfor:h 428 U.S. 52 (1978}, and City of
Akron, supro. In each of thess cases, the
law at issue imposed mandatory
disclosure and informational
requirexenls upon paysicians
ccunseiing in the abertion coatext,
requirements that were enforced throvgh
criminal acd administrative sanctions,
Even the lllinois statute at issue in
Kempiners. sugre, was cansidered by
Judge Cudahy not to impermissibiy
burden a woman's right to an aberdon,
as she remained free, undes that statute,
to seex the services af organizations not
funded by govermment funds or to seek
counseiing Zom fmends, farcily, and so
on. Xempiners, 700 F2d at 1727.
Similariy, the statutes that were struck
down in Reproducsive Heclth Sarvices
v. Webster, supra. probibited zot qniy
the use of ary prblic funds for abarshans
and abartian counseling but alsa the
performance of such activities by any
public employees or in any public
facilities. 862 F. Supp. at 424 The rules
beiow are far less broad. The rules
beiow. in fact, do not prevert a heaith
professianal or a provider organizatian
from discussing, promoting, or otherwise
encouraging a woman to have an
abortion as a general matter: they
simply do not permit them to do se -
within a Titla X project Aa such, they
do-not suffer from the canstiturcnal
infirmities of the [aws at i3sue in the
cages relied upon by tEe oppanents of
the proposed rules. '

~~TV. Referrad. :

Section 53.8(z) of the proposed rules
provided. among other things, that a
projec: which—
provides ° = * referral for aboction services
as a method of famuly pianming is not eliginle
to reczive funds under this subpart * * °,
Where appropnate. medicai or social servics
referrais for non-Title X swpported services
shail be made by providing a fail list of
availabie herith care providers of
appropnate prenatai medicai care and
deiivery services from whica a Exmuiy
plannng client may sefect. Suck teferrais
may not. kowever. be used as an indirect
means {0 encourage or prooote sbortion in
violation of secrion 1003, soeh as consciousiy
weightung the list of refesrais in favor of

health care providers and/or faciiites which
provice acecrions.
The examgie provided in zroposed
§ sa.8(%}(2) toillusirate this m2g
sncerned the case of a pregnant
waornan whom the projest diagncses as
having an ectopic pregnancy: it was
stated that she should be immediately
provided with a list of appropriate
hospitals and physicians. and that such
a referral would be permissitie undes
the stamte.
A. Comments .. .

As with the provisions o counseling, -
the proposed provisions relating ‘o
referral were the subject of numerous
comments. Opponents crificized th
provisions on the ground that a
prohibiticz on referral for abor=on
wouid prevent projects £om insusing
that women conironted with life-
threarening conditions received proper

" emergency treatment, that it violated

medical ethics, that it wouid sicw
access to abortions and to prezatal care,
that it was vague and unclear. and that
it was illegal. Proprniemts. o the ather
band. argwed that the provisions would
correct the erhical probiems presented
by the 1981 gnidetines anc bring them
into conforzuity with secfon 1008,

1. Emergency referraiss Oppczents of
the proposed provisions uxifor=ly
objerred to theee proposed policies. A
major obfecgan, based i lxrge parton .
the ectopic pregraney examypie. was that
the provision was far tog broad
Numerous providers contended that. as
drasted. the provision wouid place them
in the untenabie position of 2ot being
able to provide appropriate Teatment or
referrate {or Hfe-threatening conditions.
It was repeatedty stated that the
medicaily appropriate response. where
an ectopic pregnancy or other life-

threatening condition is disgnosed. is to

make immediate errangements for
appropriate emergency treatment. These
comments stated that simpty providing a
list of referrals wanld be imprepes as
well as subject the provider o variows
tart actions.” S

2. Referrafs for prenctaf corer A
related and very common citicsm of
the proposed provision was that it
wouid subject pregeant women to a
standard of care mferior to that
avaiiabie to nonpregnant women. The
exampie typically cited was of the
woman who'is diagnosed as having a

- breast lamp: it was assemed Srat if she

is not pregnant, shre can be referred to
an ancologist for exammation acd
treatment if it proves to be mafignant: on
the other hand. it was asserted that if
she is pregnant. mnder the provosed
provision she couid anly be referred for

prenatal caore. therety Suiidingin g
rossiziv cmical deia

Ci g cancarcy

- 06—
[PIOPONISORe IO

Thesame

argument was mada Ty vanious

of

[

ccmmeniess wiil respec: 0 a rang
other conditons. such as cervical
cancer. Sreast canzer, AILS.
gvnecciegical problems. and so on.
According o the providers. sugi a
disparity in the standarc of care is
medicaily incefansible and wouid create
major liapility tisks for them. In
addition. several commesnts argued that
"such a polict is inconsistent with the
legisiative history of the 1970 act which
incdicates that Title X prefects were
intended to be provicers of
comprexensive hezith care and =ct
simply cispensers of contracepdves.

The proposed crange in policy
regarding referrai for abortcn itself was
aiso attacked as constiutng umsound
public heaith poiicy. It was arzued that
the requirerment that worzen desiring
abortons be given z list of providers of
prenatal care and deiivery services
wouid baiid in a deiay in obtaizing
services. [t was gszerred that this would
result in an increage in later, Ssicer
aborbons an increes=e in prenztai
complications and infant mortality due
to the delay in prenata} care, arrd an
inczease in women (particniariy
teenagers) being efectively deprived of
the choice to eiect abortions becacre of
the time iimity on availability and their
own comparadye inamlity to negotiate

‘the beaith care systen. A few providers
suggested that the grovisicn weuid have
the counterproducdve result of wasting
vaiuabie time for those faw Tite X
clients wixo need gerzevic counseiing and
for whom in utero Ceamment of tae fotes
is a possibiiity.

Proponexts aof the proposed
provisions. om the gther hand, thought
they were needed. They stated that
under the 1981 guridelizes. a Title X
grantee must make gboruap referrals.
which they contended fosters a poiicy of
encouraging aparuon sizce. under the
guideiines, projects must idendfy -
providers of acceptabie quality, ensare
that the services are ootained by the
ciient and in some instances aid the
client in idenufying potendai resources
for reimbursement Such aciwnities. it
wag argued. enrangie the program with
abortion and therefore require projects
to indirecty support what the Federal
government cannot directdy support.
Some maintained that the requirement
to refer for abortion has resuited in the
impiementation of a pro-aborton
program. Decause groups wich refuse
to refer {or apornon are excinded,
thereby causing an oversall bias toward
abartion.

-y
el
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Prozonents aiso arzued that the

sropcsed srovisians do not threaies the
ethical responsibiities of famiy
nning zroviders o reader B L
quaiity care to their clients. They
mamtained that claumg that heaith care
provicders have ar ethical obligation to
ccunsei clients on aberton and to
arrange abordoas is a novel
interpretadcn of the canens of medical
ethics, as evidenced by the fact that the
House of Deiegates of the AlviA has.

= ccasistendy affitned the right of

pnysiciansta abstain frem any
involvernent iz aborton. It supper: of
the argumenz that theze is oz legai ar
ethical requirement te refer ior abarden,
propcnents pointed to various
“conscience clauses™ establisned by
various state and Federal stannes.
which generaily provide ibat phrysiciang
and other medicai perscnnei may not be
required to provide, counse? or refer for
abosdon if canrary to the izdividual's
moral beiiefs. [t was pontted out that if
there were an absoiute ethical dury to
refec for atordons, thousands of
physiciana would be unabdle to practice
ethically, as they refuse tao refer for
abordorn: the face that such payaicians
can praclice was Clied s evidencog the
lack of an ethical imperzcve o reter for
‘aborsar.

3. “Conscious wargiding™ Ninzerons
commexts also quesdaned the scope
and advisahility af the provisian
prohibiting “conscious waighting” of the

- relerral list. Both propanents and
oppanerta ol the propesed nxes
questiore=d wiether they wonid permit
or require a facility to prowide a referret
list that entirely amitted any stortfon
providers. In this regard. a mumber of
providers, particularly from ruraf aregs,
asked whedier the pravision weoald
preciude mciusion on the list of iacilities
such as hospitals which perform
abortions: it was poiateq oux that in

--many areas of the coanoy {Mickigan
and Tennesser were cifed as examples),
hospitais are often the mair or oxiy
source of prermal cxore for mdigent
wumen. so that if the provision requites
excluding them. such women wouid be

- lefy withomt 2 sowre= of prenatal care.
Questonx were alsc ramed as 1o
whether the b4z craic be speciSeailly
taiforea ta mdicates pr:mdzs’
specxames (such as generic scomening
and counsehng. experience in handling
certain types of kigh-tisk pregnances)
or theis witlingnesa to scept low-
income clients anc ciients cn weifare, so
a9 to reduce the delay m ctuxia e
services. With respect to oxiigene
women: 2 pumper of providers argued
that the oniy medicaily resconsibie
course i2 to provide prefimmary prematal

ca-e until the womaz Ras Yified red
anothur crevices wrl acrep:
,,*ena aicarerto faii 1o do so wnuid
nsunite the tort of "azandenmont’
4. Lages quzhoricy: Tha proposed
provisiens relzting o refermzl we:s also
opgosed as ule—.'ar Orponentsof th
provisicn s::ggesrea th:: tis
incensistest with the cecisicn of &
U.S. Courtcf Appeals iorthe £ -*f"*r..

" Circuit &t Vaf/'e”f'c:.-...v'P .mnu-g V.

Staze of Norez Deissa, 661 F. 2595 (8
Cir. 1981), asversng that shat der_s o
relied az aoc tpheld an estifer
De:ez::e:::zf cpiniom comsruicg 42 C°R
8.5{b)f1} as requiring, and section 1008
of the starcre 2 not Tesluding, referzal
for aborgon where “medically
indicated.™ Cpronemts also argued that
the proposed provisions are
unconstitutional, botk as a sestsicZan an

" the Tee speech of providers and as

placing another obstacie {n the path of a
woman's exersise of her Sgit to
abargon.

Proponents af tke propasad,
proviaians, cn the atbers hand, argued
that they are [egal. It was arqued that
the restztiors regasding refeszal ars
easential :0 ensure tbat the satury
purpose that abartan nat be promaoted
with Tite X funds be met. and the GAC
findings wer cited as evicencs of abuae
of the referral process. In this tegard,
several tack the poaizion that Vadey
Famuy Planning wewdid be isreievanr
under the praposed feguiatary scheme,
since that decision sizroiy reiied on am
opininn consguing the poor
requirements, They aiso meintained that
the arguments suppordng the
consiitutionality of the counseiing
provisians kikewise support the
constiturionality of the referzal
provisions.

B, Response

Tha Bepartment agrees withk and baw
accepied saversl of the points raisec by
the commema an thn ismze. 23 reitectes
i the revised ions appenaring at
§ 328 (a}{{2} amd: {3] and §5R8(bK2}
beiow.

1. Epmemonrce ml‘h eciopic

- pregonancy exampise bas been amended

to provide {or immedixte provision of
appropriate refesrai for e=xeygency
treatmexy, (o make clear hat Tita X
providess are in facy cbiigared
provide reiecrais for fmmedizte and
appropsiate medical ezre whes
coniranted witk a life-reatemning
medicat congitiare. Seg § SRADNT}

beiow. It any cases m woicly emersency
recerrais are needed, te Title X project
must expedite the referral and take
whatever steog are necessary snd
appropriace to insure that the cient

been X"OC..AE(‘. 2 mase ciesra ,.us.!‘.l that

was 3233‘9:‘.":' '.'..s..""e:':::c., ..._—' aay
comuiTenters, ..e. et Tine X ;::u:e:s
are no: preciuded Trom makng—and

indeed are chilzated o =ake—
apprepriate refesTals withzespact io -
treatment of concivcns that are
diagncsed in the course ¢f exazining
pregnant Tide X cients. Thus. in
ga:m.a.. ciigats wiith medicsl cornditioas
reqoiny teanneni—whatler pregnant
or not—musz be refeed uncer the tzies
beiow o am appropcaie provider 7f the
needed mecicsl care If the conditenis
one thztig reigted (o pregnacey, W
recuirements cf § 38.8(a) apply: if ke
conditon is ong that ig 2ot reiated o
pregnancy. § 39.5(01(1) continues @
appiv. See, iz this regard, the discussicn
at secuans [EI and LIS1 aodave.

These changes and carScstons of
the proposec poiz=es thus respond to
moas oj the caxemects op, the referral
issue. As {or the coc=mex:s arzuing that
the policy butids arr unacsepiable deiay
into the process of obtaining bote
prenacai care and abortion. wnere
choser. the Bepazozent does not agree
that suzstanta: deiays will resuit under
the r=ies peigw. It has addressed th
isgum of ¢eigy == prewatal care by -
requirmg that prajecss provide
informanon destgmed (o protect
rmaternat and fetal heaith unil 2
pravider of prezatal care is seczred for
the cZenr. This will permit information
regarding good health practces dunng
pregnancy (e.g. warning the pregoant
woman soout the risky of substance
sbuse. counseydoy regarding proper
numtion. rest, and so on) to oe provided
by the profece

' However, tire Department rejects the
contention of many comments that the
poiicies beiow witl expose poor and
young wamen to substantiatly greater
risk or deigy i obtaining services
related to pregnancs gutcome. TRis
contention is gased o the assumpdon
of delay or Sfert [oss ir the referral
process. However, such a2 risk kasg
giways existed it the Titlz X mrogram.,
as it bes nmever provrded any preguancy
guteome services, whether aborzon
services or dervery sernces. Afl thae
the referraf requirerments betow do is
move what has afwayvys been. where
pregoancy i3 diagrrosed, an inevitable
referra! afigedy agead o e
Moreover, there is 70 ¢ z770r7 reason
wihy a properiy operatdng referral
process cannof gperate just as
efficcently if it refers at the tze
pregnancy is diagnosed as it can if it
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first provides options counseling and “conscious weighting” of the referral that it was recuired under the
then refers. iists. the Degarimen 1 thinks that most of tions when med!

Because Titie X projects do not o:':'c.
the compiste continuum of care from
pregrancy diagnosis to c:::lc‘xr:::.t
may have been and may continue to be
some unavoidable delays in individua
cases. The only ¢er:ain way 10 eiiminate
any gap in time would be to award Title
X funds only to organizations which
provide the entire specirum of obstetric
and g'ynecologxcal services mclu:m:g
delivery services.

With respec: to an abortion,

- moreaver, these comments evideace a

substantial misunderstanding of {and to
the extent they come from Title X
providers. probabie noncompliance
with) the Title X requirements. Contrary
to the claims of many provide's. Title X
has zever permitted more thar “mere
referral.” that is. the provision ¢ of the
name and teiephone number of a
provider for abortion: the extensive
faciiitation of abortion (such as setting
up appointments, making transportation
arrangements. making arrangements for
payment of the abordon) that so many
of these comments assume to be
common practice have never been
permissible in the Title X program.
Wtile the rules below no longer permit
“mere" referral for abortion. this is
consistent with the statute which clearly
intended that aborton not be facilitated
through the Title X program. Those wha
seek abordons must do so outside of the
program. The Title X program has never
been invoived in ensuring rapid and
easy access to abortion services so that
a later term abordon could be avoided.
Some delay in an individual decision
choosing abortion is not unusual in
medical practice, nor is it in all cases
inadvisable. ACOG. for example.
recommends  that a woman “should be
allowed sufficient time for reflection
prior to making an informed decisiun."
(Standards. p. 3.}

For the reasons above, the

--Department does not beiieve that access

to abortions will be affected as a resuit
of the change in policy. Nevertheiess. it
should be clear that given the
prohibition of section 1008, the
Department cannot aow nor ever has
been able to facilitate the seiection or

. obtaining of abortion as a method of

famiiy planning. Therefore. to the extent
abortions are not selected as a
consequence of this policy, it beiieves
such a result is consonant with the
congressional purpose underiying
sectdon 1008, which clearly disfavors the
choice of aborton as a method of family
pianning.

3. “Conscious weighting” With
respec: to the comments questioning the
meaning of the pronibition on

the provider concerns are misgiaced. As
Eroposed. the pronibition was very
narsow: It preciuced oniy conscicus
weighting of the list in faver of abertion
providers. As such. it was siient with
respec: to other characterisics of the
list such as breakdown by area of
specialty, acceptance of Medicaid and
other reievant variables and such
breakdowns were therefore not
pre:!uded. Indeed. seckon :‘.S.sf_a]('.’)
requires referral to “availatie”

providers of prenatal’care. including
providers appropriate to the Title X
clientele, who are primarily low income.
Nor does the Department view the
“conscious weignting” provision as
prohibiting the inclusion of facilities,
such as hospitals. in which abortions are
performed if they are also major
providers of prenatal care anc other
services and the referral is specificaily
made to the providers of prenatal care
services. Rather. what is pronibited is
inciusion cn the list of providers that, as
their main functon, provide abortons
and the deliberate exciusion in the
composition of the list of providers that
do not provide abortions or referrals for
abortion. However, to make clear that
the requirement relates solely to the
actual compogition of the list and does
not relate to the projec:’s intexct, it has °
deieted the word “conscious” from

§ 59.8(a) beiow. In addition. the
Deparmment has added language to
make clear that the projec: may not
direc: clients to prenatal providers on
the referrai list who also per’om
abortons.

4. Lega! quthority: The Department
also rejects the contention that the
referrai requirements are illegal. As
regards the Vailey Famiiy Planning
decision. it notes that the Court of
Appeals for the Eighth Circuit did not
purport to limit the Secretary’s authority
to prescribe standards implementing
sectdon 1008: rather, pursuant to the
Supremacy Clause of the Constitution. it
simply applied the regulatory standards
then in effect to supersede contrary
Stats law. Moreover, the basic premise
of that regulatory standard—that
referrals where a life-threatening
condition is diagnosed are not
prohibited by secdon 1008 and are
regulatorily required whether or not the

- treatment uitimately is abortion—is

unaffected by the rules below, as the
discussion at the first paregraph of this
section makes ciear. The Deparmment
interpretation upon which Vasley
Family Planning was partiaily based did
not state that referrai is required on
demand. neither did it find that referral
is aiways required: rather, it held oniy

sucl‘: ss when e ifacline rct:‘e' ‘s
encdangercc.

Nor does ke Tegar
the referral p"‘\:sxons oz'
are con s:.:uucnal‘v infirm. \-uh regard
to the First Amencment p-ome...s which
many comments asserted ex:st. there is
analyucally no difference in First
Amendment terms between the
restrictions on counseiing and the
restricicns on referzal. Thus, the points
made at [IIB7 above apply to these .
claims as well. As to the claim that
prohibiting projects from making
referrais for abortion constitutes an
unccnsttutional inter rierence with the
worman's right to obtain and the doctor’s

right to refer for abortion, the points
made at [IIB8 appiy to this ciaim also.

bt

V. Progrem Inzegrity

Section 59.9(a) of the proposed rules
provided that a Title X project must—

be kept eatireiy separate and distinet.
financ:ally and phvsicaily, from any abordon-
iated agivities. This 3 requirement incluces
maintaining separate financial. accounting
personnei and medical record systems and .
separately maintaining other projec:
functions and physicai facilities (including
office space, equipment. stagonary and the
like} in suck a manner as to cieariy separate
Title X-fundeq aczivities from abordon-
reiated acsvities. This requirement prohibits,
by way of exampie. common waiting,
consuitation, examinanon and treagnent
areas: shared teiepnone numbers and
receptionists, common names {or eiigible and
ineligbie progrars: and caommon office
entrances and exists. Although common
street or mailing addresses will
presumptiveiy constitute a fmlure to separate
adequately Title X-funded programs from
other programs which inciude abordon as a
method of family pianring, grant applicants
may seex to establish the reasonabieness of
such arrangemnts in exceptional cases
where, as in the exampie of a large
mewopolitan hospital with aborton and
family planning services located in different
wings. the fact'of poysical separation is -
otherwise establisaed and no use of
appropnated funds in an ineligibie program is
likety.
Proposed § 59.9(b] set out four exampies
of fac: patterns whica falied to comply
with the propased requirements and one
exampie of a fact pattern that complied.

A. Comments

1. Cogt: The most common objection
to the proposed co-3iting restrictions
was cost. Many comments. particulariy
thosa from State and local governmental
organizations. argued that the propoesed
restrictions wouid require a substantial
investment in dupiicate facilities.
personnei and 30 on. which wouid
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rencer Title X funds snecznomic to
accert The parnciiar coneern: in this
regard was tvmicaily stated o be the
phrase "abcrrion-related services. The
commen:s rv*zwl‘v citicized this
pamase a3 exwerzely vague. but assumed
that the phrase covared acy services in
which abarticn is mezticned. sucs as
gezedc sceening anc courseiing or the
prevision of handsuts mentioning
aborzon. and ot just the actual
performance af abordons. One State
heaith deparmment questicned whether
the term “aoor‘wn-reza:ed services™
covered much services as laundry,
bousekeeping, security. and data
Frocessing services tkat are shared by
the abartion component of. crexsmpta.
a large ::.a::-ocohtan bospital.

A oumber of pubiic organixations
stated that the practical effect of the

tequirements wouid be to bar them from

partcipating in the Title X program.
They contended that they do not have
the inancial ability to estaniish
duplicate cinical faciities. provide
separate pascing lots (33 appeared to be
requireqd in the example at propesed
§ 59.9(b)(1)), or evexn establish separaie
eatince=< and exits. ) , ZINY
stam=c that they are required by law to.
provide secrices through existing public
bospitaisand c:znc. m which they also
conduct a variety af aciwines n which
ior {s mentioned. abcrcon
cIuxseiing is done. ar abarnans are
proviced. frequently because of court
orders mandatmg such actvity. Several
pubiic arganizztans argned that the

only orgamacors that wouls be able to

rexzin iz the program andes the

propozed requirements are the stgle ox
i cse mivate urm:mmn:. smch

as Planned Parenthood aifilats=, wirich

" would have the fzancial capanility and

l:galﬂenbnﬁtymmbﬁ:hmte -
facilities. The requirements were seen
as mpaciing partesiary srverety on

mimmmmngrmmm
. smndmmxsam :

barrier to service. Becaree of sace
considerations, it was argired, the
empiiasis kas beea on estabiisitpg
muili-purpose sites of rorat hzmtb czre.
with woich the requirements woxid be
at oaas. .
Private providers likowive criticized
the Proposed provisions as too costy. A
numpber argued that the net effect? of
separating their Title X operations from
any abortion-relatad activities they
ccnchz:'midbenmmmcmtfor
both cperations. These comments took
tba pomtion that a Coss-mrbsidy
existed, with Title X benefi*ting fram
econam:es of scaie due to balk
parcianing of suppites. sharme or
overtead casty, and so oa. A faw

providers aad "-Jv*de',d""‘
submitted estimates of the coist 01
compiving with thig nrovisen, which
ranged upto S130 ::::I cn or the
program as a wioje. Sased ot suck cost
estimates. a numrser of ccrmments
arguzed that the Deparsment éic zot
comply w-t.“ Exeeative Order 12291 in
that it did not concuct a ; gulatery
impac? analysis of the ;.'cpcse"

. fequirememts. and mamtained that the

proposed requirerments exceeded the
impact threshoid of the Exezutive Order.
It was argued. morecver, that it is
inarpropriate as a matter of public
peticy to requma Title X ‘u:cs to be |
spent om fuck items a3 pav‘“g parking
lots. weick scme assumed the proposed
provisions ta require, azd cogstructing
new docrways acc lobbies mather than
on e provision of direc: Lealth caze
services.

Z Continuity of coser The co-siting
:eq""'e:nm were alsg oifczed an
pudiie ..aa.mgoxmcs. prizipaly an e
basis tkat they wauld impacs cegadvely
on coonnuity of case berweern family
plarning and aberzaz. Numezoas
comments, ,.a:'c‘.:...a.r-y o ;mm...
provicars, uguz.. Sarbe Tendin
public beaith hae heexn ta locate related
services togetber, to faciiitate foil
udlization by ciects af needed servicas.
Forthis reason. it was suated. even in
~large. mecopolitan Dhospiiads.” abarden
cau:sax:g s8rvices &re zequent.ty

located i the same eanmidor or wing as -

famiiy punmm services. Sucs )
arrangemenis aise dectease the rate of
repeat abortons, it was argued. by
making conTacepdve counseiing and
services readity availzbie to warcen -
who bave had ar are apout to kave
abortons: As a przcticsl mater,
therefore. it was aszerted thar e witl -
oftex nat he possibie to relocate Title X
services zud. in any evect, coing o
wouid nat be amsistent-with
camemnarary puilic keaith thinidng. 1
was aisa argued thar the presosed
requirements, if corrpiieq with wozid
bave at leasr a short-term impact on
confixxity of care. geessioned by the
Ctange attendant on moving tc new
faciiities, hiring new perscnnel. and so
on. A pabdlic agency in New York for -
instance. mcicated that faruly planning -
pmvmsm that state would have to

- seeic approval under New Yorics

certificate of need law 10 establish
dupiicative services. which conld
temporarily inmoair the ability of the
Title X projecss fo provide sevvices or
Cose them down permapemly, if the
certificate of Seed were not obfained.
Severs} commenters expressed concern
that the reqoirerment of proposed § 53.9
would interfere with the activities of

un
whi c- =oo~v :':'.:'
zrovicded.

cng ‘.":..::..:sys.e"'s- reiat
criticism was .:'e"" :
regarc to the ‘mpo rn".._:.'.‘.'e::ent g

estaplisn separzte }records

medic

" systems.” Many providers arnd provider

orgznizaticns argzes that tke
requirement weuid te impracticzi for .
multifection beaith :-are "at.-iii‘.‘e:. such
as hosgitais or counry heaith
deparexnts, whick mainei
cenwralized medical records systems.
They also maintaines 'kat sucz 2
requirement would nlerfere with
corminuity of care 3y fragmenting 7
patent's mecical records. The? stated
that this couid lezd to poor medical
management of the satient's care by the
project or e'sewne"z inthe org-..xzancn
if corrplete records are not ooran ed.
TZe proposed requirement was these
geceraily mticized 2 inconsistent with
proper medicat ;mxec..xe

The requiremernt for separate
persorme: systems was attaciead an
simlar groends. Pebiic orgerzaticns

_gemrraily argeed that they ocovld =t -

comply with the proposec requiremert,
given the lezal stracture of most
guvemg.—zzai personne! systems in
which empioyees of many goverrmenral
agencies are empicryeu under the same
peragmmel svstem, Other provisions.
cn'b'c.'::'mz the exampie at propcsed

§ so. stb](‘.} argne"‘ that it was. imrproper
foregoiate what a pirysician or other
hesith professionat. who may be
empioved by the project on 2 part-time

basis, does with the rext of his time.

The proposed requirement for
gseparale accowrting systems eiicited
simifar witicismme, A pamber of
comments recognized that it is
ressonable. and consistent with
customary and Izmg:ranéing Depeartment
practice. to require Tile X gramees to
maintain seperate accomnting records.
However. it was repeatedly stated that
requiring separate accounting systems is
infeasibie for most large orgamizztions,
perticuiarly governmental one=. For
exampie, the state heaith department of
New Jersey endorsed the
reasomabieness of requiring phrysical
and financial seperation of ebertion and
femily pianning servicas in 2 hospitai,
but argued trat the common practice of
having distnct “cost centers™in
hospitals sherid be sufficient to mest
the requiremect for financiai separation.
These comments thus wged that both
the policy and the exampie at proposed
§ 59.9(bj{4] be changed.

+. Treauner? of lerze. me'..r—'ua!z!c.'r
hogprtess The proposed p.-:m:mn which
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used the example of “a large.
metropoiitan hosgital” was critized on
severai grounds. A number of comments
argued that it was vague. Other
comments argued that it was arbitrary.
in that there is no reason to except
metropolitan hospitais from the
requirement that does not also apply to
rurai hospitals. which may be the only
provider of services in an area, or to
hospitais which are constructed without
wings but have some other type of
physicai separation. As noted above, a
number of comments also stated that
meropolitan hospitals typically locate
abortion-related services in the same
area of the facility as family planning
services and not in separate wings. It
was also argued that the proposal.
together with the requirement for
separate extrances and exits, does not
take into account the concerns of inner
city hospitals. which frequently restrict
the number of entrances and exits for
security reasons. For these reasons,
many public providers expressed the
view that the waiver for large
metropolitan hospitals would be of very
little heip and that the co-siting
requirements would force them to forego
Title X funds. .

5. Lega! quthority: The proposed
physicai separation requirements were
attacked as illegal on several grounds. .
Numerous comments argued that there
is no evidence that they are needed.
assertng that the Inspector General and
GAO audits failed to show that Title X
grantees had intermingled project and
abordon-reiated acdvities in any way. -
In this regard. it was argued that there is
no evidence supporting the presumption
of illegality with respect to commen
street or mailing addresses. It was also
argued that the requirements greatly
exceed what is needed to assure that
Title X funds are not used for abortion-~
related purposes, and thus are invalid. -
The decisions in the litigaton invalving.

" the.State of Arizona and Planned

Parenthood of Central and Northera
Arizona (see. e.q.. Planned Parenthood
of Canwral and Northern Arizona v. The
State of Arizona, 789 F. 2d. 1348 (9 Cir.
1988), aff’'d U.S. 107 S..CL 391
(1988)} and Planned Parenthood of
Billings. Inc. v. The State of Montana,
supra. were cited in support of this
argument. Finally, some comments also
contended that the proposed
requirements vioiate the First
Amendment. based on the decision in ~
League of Women Vaoters, supra. In that
decision, it was argued. the Supreme
Court established the principle that the
government may not require the
recipient of a Federal benefit (in that
case. a broadcast license) to establisa

an “entirely separate facility” to
exercise its Firat Amendment nghts,
even though it could deciine to subsidize
the exercise of those nights with Federal
funds. The proposed co-siting

reguirements. it was argued. constitute a

requirement to estakiish an “entirely
separate facility™ analogous to at
considered and rejected by the Supreze
Court and is thus invalid.

Proponents of the reguiaticns
uniformly supported the proposed
physical separation requirerzernts. Many
argued that physical intermingiing of

" Title X projects with abordon facilities

necessarily has the effect of subsidizing
the latter, contrary to Congressional
intent. Others contended that lack of
physical separation necessarily leads to
the public perception that the
government is supporting abortion as a
metkod of family pianning, whics is
contary to the intent of section 1008
that Title X funds not be used to
promote abordon as a method of family
pianning. Because Title X clients do not
see the accounting and other “paper”
indices of separation. it was argued.
physical separation is the oniy
reasonable meeans to clarify that Title X
projects may not inciude aborton and
that the federal government insists on a
clear adherence to its policy against
spending federal money to facilitate
abortions. In this regard. it was evident
from the comments of hundreds of
individuals that they confused the Title
X projec:s with abortion providers or
assumed that Title X projects were
generally abortion providers.

B. Response

The Department has carefully
considered the comments received
concerning the proposed separation
requirements and has made a number of
changes to the requirements in light of
the comments received. In essence. the -
pew rules adopt an approach that will
enable the Department to make case-by-

"eage determinations as to whether a

given Title X project is physically and
financially separate from prohibited
acivities. As stated in the proposed

ruies, meeting the requirement of secion

1008 mandates that Title X programs be
organized sq that they are poysically
and financisily separate from other

-actvities which are prohibited from

inciusion in a Title X program. Having a
program that is separate from such
acdvities is a necessary predicate to any
determination that abertion is not being
included as a method.of family pianning

- in the Title X program. Under the ruies
beiow, the separation must be objectve:.

that is. if the Title X program cannot be
distinguished from prohibited activities
conducted by the grantee or others. the

statutory mancate has not been metl,
Thus. the ruie beiow provides that.
while accounung secaration is
necessary. it is not suificient. There
must aiso be a visibie separaticn
between the Title X program anc othes
acivities which are pronibited rom
inciusion in the Title X program. To
determine whether sufficient separation
exists in a partcuiar case. the
Deparurent will weigh the relevant
factors. The reguiation ideatifies four

_ non-exclusicn factors reievaat to suchk a

determination. See § 38.9 beiow,
However. because the rule below adopts
a “facts and circumstances approach.” it
is felt that providing exampies would be
misjeading, in that exampies are
unlikely to replicate the compiex
circumstances anc conditions that the
Department will be considering wnex
making the individual determinatiors
cailed for by the rule. Accordingly.
uniike proposed § 58.8. § 53.9 beiow
contains no exampies.

In light of these ctanges to the
proposed ruie, the Deparmment makes
the following responses to the pubiic
comments.

1. Cost. Because of the adoption of a
case-by-case determination approach in
the rules below. it is ot possibie to
determine with any precision the costs
that grantees will face in
accommodating to the rules. However.
the Deparmment wouid note that most of
the actual or.apparent reguirements of
proposed § 53.9 that caused the most
concern regarding costs, such as the
stated requirement for separate
entrances and exits and the apparent
(aithough unintended) requirement to
repave parking lots. no longer constitute
per se tests under ruies beiow.
Certainly, the Department at this point
does not have complete data about each
of the 4.000 clinics presently in the
program o that it could determine how
muck. if any, expense each would incur

- to maintain program integrity. Indeed.

the Department has in part chosen a
case-by-case approach so as to be able
to implement this poiicy with a greater
understanding and sensitivity to the
costs imposed. In any event, because the
rules.no longer contain the rigid physical
separation requirements of the proposed
rules. it does not agree that the “waorst
case” estimates submitted of
approximately S50.000 per ciinic are .
likely to be realized for many clinics.
Accordingiy..the Department is not -
persuaded that the rules beiow will
substandally impact upon rural hezaith
care providers.

The Department aiso is unpersuaded
by the provider arguments that Title X
benefits from lack of separation from
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atariien facilities due o the economies
of scale that are realized, [ndeed. such
comments cniy underscore the groclem
of commungiing the Titie X services with
abortaon services, both in the difficulty
of ensunng that no subsidy in the other
direction accurs, but also in ereating the
appearance. i not the reality. of feceral
support of abortion. Further. current
program policy allows grant funds to be
used for the one-time costs associated
with relocating a Title X clinic for the
express purpose of complying with the
rules below.

2 Consinuity of care: The above
changes aiso respond to several of the
provider concerns with condnuity of
care, as do the reiated changed
discussed in the foilowing sectien. The
example typically cited—the'Title X
clinic that is located at the same site as
a projec! funded under ancther program
that provices genetic screening and
counseiing-—-may not be affected by the
requirements revised, if the project can
show that the later project’s acdvities
meet the separation indicia of § 59.8
beiow. To the extent the rules below
minimize continuity bertween family
planning and abertion..this is a resuit
which the Department views as -
consistent with secdozn 1008. )

3. Sepama'an of medical records.
personne!l, and financial and accounting
systems: The requirements relating to
separate financial and aczounting,
personnel, and medical records systems
have been eliminated in response to the
concerns raised in the public comments..:
See § 59.9 beiow. However, in order to
ensure financial separaton of aborton
from Title X and consistent with past
pracdce as well as in recognition of the
customary financial management
practices of health care providers. § 59.9
below provides that one of the indicia of
separation to be considered is the
existence of separate accounting .
records that are separate from those of
any abortion actvity it conducts. This, it
should be emphasized. represents no
change from longstanding program
practice. With respectto the issue of
shared personnel. § 59.9 beiow
establisnes the existence of separate
personzel as one of the regulatory
indicia of separation. However. as noted
above with respect to this section. the
existence of this factor—like the
existence of any of the factors set out in
§ 59.9—in a pardcular case is not a per
se disqualification. but rather must be
considered in light of the facts and
circumstances of the project as a whole.

Where sharing of personnei exists, but -

the project can demonstrate on an
overail basis that it is objectively
separate~ rom prohibited activities. the

Cerartment will determi :
project is in compliance w ..’§ 39
Accorgingiy, the Depariment doe
beiieve that the concerns raised «
resgec: to the ability of medicai
personnel to act cutside their
empicyment by the projec: are valid.
These changes thus adcress and shouid
allay many of the cost concerns
expressed by the public comments.

4. Tregument of large. metropoliten
hospitcis: The Deparmment has deleted
the language reiating to large hospitals.

. It agrees that this language was unclear

and suggested criteria that were never
intended to appiy. Maoreaver. the
approach adopted below makes such a
provision ao longer necessary.

5. Lego! authority: The legal authority
for these reguiations is discussed
extensively eisewhere in this preambie
and does not aeed to be -e'-eated here,
In brief. section 1008 prohibits th the use of
title X funds in programs that inciude
abordon as a method of faily plannirg.
TEus. secton 1008 is broacer than a
mere resicdon on the use of federal
funds, and cleariy authorizes the.
Deparmment to ser out ruies to
impiement its mandate that Title X
programs not include pronibited

_actvities. Based on the need to

implement the mandate of the statute
and the Departments experience in
administering the program. the
Department has concluded that greater
guidance and specificity is needed with
regard to program separateness. Secton
59.9's case-by-case approach will allow
the Deparment to impiement the
statutory mandate of program
separateness with sensitivity to the
circumstances of each program. Thus,

- adopting the case-by-case approach

reflects the Department's efforts to
reconcile the commands of the statute
with the concems expressed by
commenters. As suck, it reflects a
rasonable exercise of the Department's
authority to promulgate rules for the
administraton of the Title X program.
With repsect to the constitutionai claims
raised by some commenters, the
Department disagrees that the cases
cited, pardculariy League of Women
Voters, supra. preciude the policies
below, for the reasons more fully
discussed previousiy and below.

V1. Advocacy of Abortion

Proposed § 59.10 set out 3 number of
resgicdons designed to ensure that Title
X grantees do not promote ‘or encourage.
abortion as a method of famiiy pianning
with Title X funds. Under propased
§ 59.10(a). a Title X project couid—
take no action which encourages. promaotes.
or advocates abortion as a method of family

2. OF WRich assists 3 woman in

2 an abesiion as a methed of famuly
g, Aclcns are consicerec 8

e. promote. or advocate aporticn as
a —e'-"c of fam ingifthevin any
way have the effec: ¢f fac:iitating obtatmung
atortion as a methed of family pianning.

The proposed rule prohibited certain
specific actons: lobbying. providia
speakers promoting adbcrton and paying
dues to aborton advocacy rganizations
{proposed § 39.9(2)(1)); using legz!
ac'mn to make abartion availabie as a
ethod of {amily pianning {propesed
§ 39 g(a}(2)): and ueve'cpn.g or
disseminating materials advocating
abortion as a method cx' ‘amily pianning
(propesed § 58.9(a}(3}). Five exampies
were providec. The foxlowmg four were
termed impermissibie under the statute:
providing a brochure acvenising an
apordon ciinic. paying cdues (o an
organizadon whick devotes a
supstantial pare of its activiues o
lottying Congress for liceralized
abordon laws, dispiaying posters
encouraging clieats to wnite legisiators
to vote in {avor of aborrion. and
assisting clients in making appointments
at abortion clinics: the fifth example.
concerning the acuvities of the Title X
project’s personne! outside of the project
in writing legisiators in support of pro-
choice legisiation. was termed
permissibie. See proposed § 58.20(b). -

A. Comments

1. Provision of c3ortion matericis: The
majority of comments opposing
proposed § 59.10 coiticized the
prohibition of proposed § 59.10(a}
relating to assisting a woman to obtain a
family planning abartion and actions -
that “in any way have the effect of
facilitating obtaining abortion.” together
with proposed § 59.10(a}(3) relating to
the development and dissemination of
materials (including printed matter and
audiovisual materiais} advocating
abortion as a method of familv planning.
The usual eriticism was that these
provisions are overbroad. in that they
fail to distinguish between the provision
of factual information and advocacy of
abortion. It was argued that the
provisions would prohibit Title X
grantees from disseminating such things
as patient package inserts included in -
oral contraceptive packages and the
patient information required by the Food
and Drug Administration regarding the
IUD. or even keeping copies of the
teiephone yellow pages which contain
advertisements by abortion clinics, A
national medical organization suggested
that the “assisting” and “facilitating”
language of proposed § 59.10(a) wouid
preciude Title X projects from providing
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copies of a patient’s medizal reccrds on
request, if the request came frcm an
abortion facility, which conflicts with
the zrincizle that patients have a zight to
their medical records. :

A series of reiated legal objections
were also raised. The same criticisms
reiating to informed consent and
voluntary acceptance of services that
were artculated with respect to the
proposed couns ling provisions were
likewise statec vath respect to proposed
§ 59.10. In addi-on. many opponents
argued that these provisions are
unconsttutionally vague in failing to
make clear exacty what the limits on
expression are, so that a provider could
never be certain whether it had violated
them or not. It was alsc argued by a
number of organizations that the -
provisions violate the First Amendment
in constituting viewpoint-based *
discrimination (by forbidding pro-
abortion but not anti-abortion speech)
and by requiring grantees to reiinquish
their right ta speech that is protected
under Griswold v. Conneciicut, supra. It
was further argued that these
restrictions on speech are not - :
permissibie on the theory that a benefit.
rather than a right, is denied. as the
government may not condition receipt of
a benefit upon the relinquishment of
First Amaendment rignts, as such &
condition would have a chilling effect on
the exercise of those rights. Perry v.
Sindermann. supra. Planned Parenthood
of Central and Northern Arizona v. The
State of Arizona, supra, and Alan
Guttmacher [nstitute v, McPherson, 818
F. Supp. 195, 202 {S.D.N.Y. 1985) were
cited in support of this argument.

Supporters of the proposed provisions,
on the other hand. generally expressed
the view that they were appropriate and
needed. They contended that advocacy
of abortion is not a proper governmental
function and is certainly not 2 *family
planning™ service which should be
subsidized with federal funds. With
regard to constitutional concerns, it was
argued that the provisions are ‘
constitutional because the constitntional
guarantees under the First Amendment
do not appiy to the government: those
acting as agents of the government have
no greater rights than the government
itseif. and accordingiy the government
may lawtuily restrict what they say on
its behalf, Also cited in support of the
constitutionality of these provisions was
Regan v. Taxation Without
Representation, supra.

2 Dues payment. lobbying and
litigation: The remaining provisions of
proposed § 59.10 attracted somewhat
less comment. A generai criticism of
these provisions was that they would

prevent Title X grantees who are pro-
aberton from exercising their First
Amencment rights. [n this regard. the
prewvisions were criticizad as poiitically
motivated and 2ot poiitically zeuzali it
was argued that they permit Title X
funds to be used to support pro-iife
political. legal and lobbying acZvities.
but prohibit such use of funds for the
contary point of view. [n additon. a
aumber of specific criticisms of the
provisions were expressed. The
resTicdon on payment of dues (o
organizatons that advocate aborsion
was objected to as depriving grantees of
access ‘o needed professional
information and services, as weil as
being an unconsttutional restrictica of
their right to free association under the
First Amendment. The restrictions an
lobbying were generally criticized as
unnecessary: several comments argued
that IRS requirements and OMB Circular
No. A-122 already limit lobbying by
grantees, and stated that there is no
evidence that grantees are oot
complying with these requirements. It
was also asserted that the lcbbying
restricdons violated the First
Amendment., Similar arguments were
made with respect to the restriction on
litigation which. in addition. was
criticized as vague. Questions were
raised as to whether a grantee, which in
its non-project actvities provides
abortions, could defend itself under this
provisian in any malpractce actions
arising out of such abaertions.
Proponents of the proposed provisions
generaily took the position that, if
anything, they did not go far encugh. In
this regard. it was argued that it is
inconsistent to restrict a grantee from
advocating abortion if the parent

organization is permitted to do so on the

ground that the federal funds “free up”
funds of the parent organization for such
advocacy actvity. In addition. one
comment took the position that the
example at proposed § 53.10(b)(2] was
inconsistent with the logic of the
regulation as a whole: If the point of the
provisions is to-separate Title X funds
from abortion advocacy, then payment
of dues to an organization that devotes
any part of its activities to lobbying for
abortion should be pronibited. The =
proponents of the provisions also took
the position that. sinca the rescictons
only appiy to the Title X project itsell,
they are constitutional. Regan v.
Texation Without Representation,
supra. was cited in support of this
argument, as, it was noted. that case
specifically concerned the availability of
a tax exemption with regard to lobbying
acdvities: in that case. the organization’s
tax exemption was denied because a

subs:antial part of its activities were
devoted to lobbying.

B. Resgonse

The Department has considered the
cormments recaived, but {or the reasens
stated below. has not accepted them.
Accordingly, § 58.10 beiow remains
substantiaily as proposed.

1. Provisicn of aberticn marerials: The
Department notes that many of the
comments criticizing these provisicns
proceed fom a misunderstanding of the
requirements or have bees acdressed in
connection with revisions to the rest of
the regulation. As noted in the
discussion at sections [IIBi and ITE2
above. it is not the intent of these
rezulations to restrict the provisicn of
informaticn o Title X clients necessary
to assess{he risks and bezefits of
different methods of contracepton. See
§ 59.8(a)(4) above. Similariy, keeping the
yellow pages in the project office and
provision of edical recards to another
medical provider would not be
proscribed, as they are not actions that
directly “assist” a woman 0 obtain an
abortion.

With respect to the legal criticisms of
these provisions. the Department does
not beiieve that they have merit. It
notes. as an initial matter, that with the
exception of the provision reiating ‘o
payment of dues, the policies at
proposed § 59.10(a) represent the long-
standing interpretadon of section 1008
by this Deparmment. of which the grantee
community should be aware and is
currently bound What the fnal ruies
telow do is reduce to readily accessible
written. regulatory form compiiance
standards whicz were articulated in an
OGZC opinion written in 1978 and a
matter of public record since 1980. It is
difficult to understand how, with these
poiicies reduced to written. regulatory
form and with concrete applications of

" them provided as in the proposed rules

and tBe final rules beiow, the reguiatory
framework can be challenged as
“vague.” wien the starus quo, which the
opponents of the regulations uniformly
seek to cantinue. is not. The criticiems
made on informed consent and
“voiuntariness"” grounds are, with
respect to the provisions of § 58.10,
irrelevant, as those provisions in general
dc not reiate to reatment, per se.
Hewever, to the extent that the
requirements of § 58.10 do impinge onr
treatment. these concerns are addressed
at section [IIB2 above. With respect ta
the claims that § 53.10 is
unconstitutional. the Department
disagrees that these claims have meri
These provisions are constitudonal
under the standards set forth in Aegan v.
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. because they do not pronibit
an:zations {rom estabiishing
afiiiiates that provice aborstion
maieniais. They permit an organization
tc ocerate both a Title X projec: and a
project that woulid educate womes on
abor:ion as long as they are separate
and gistinct.

2. Dues payment. lobbving, enc
litigation: The Department disagrees
with the comments criticizing the
proposed policies as not poiitically
neutrai. [t is true that § 59.10. like the
remainder of the rules below, does
exhibit a bias in faver of childbirth and
against abortion as a method of family
planning. However, this bias is explicit
in the statute itseif. and is nqt a creation
of this Deparment or this |
Administration. Moreover, a3 noted
above, virtuaily all of the policies in
§ 53.10 represent program requirements
that antedate the present
Administraton. Thus, it considers these
criticisms to be unfounded.

With respect to the specific objections
to the provisions reiating to dues
payment lobbying and litigation. the
Department disagrees that they have
merit. It shouid be noted in this regard
that the requirements appiy oniy to the
project. Thus. if a grantee organization
believes that its interests are best
served by beionging to an organization
that advocates aborton. it is free to join:
it simply may not use project funds for
pavment of dues. Similariv, if it wishes
to loboy for the passage of pro-abortion
legislation. it may, so long as project
funds (including project personne!l
working on project time) are not used.
The same principle applies with respect
to the restriction on litigation, and thus -
the answer to the malpractce concern
raised by some providers is that the
organization may of course defend itself,
See_ the examples at § 59.10(b) below.

The Deparmment has thus not accepted
the criticism expressed by some
supporters of the rule. i.e., that the
restrictions of § 59.10 shouid appiy to
the organization in its entirely rather
than just to the Title X-supported
project. It does not agree that it has the
statutary authority to impose sucha
policy, as section 1008 by its terms
applies soiely to programs supported
with Title X funds: therefore, activities
lying outside the project are not covered
by the statutory pronibition. Moreover,
such a policy would raise potential
constitutional concerns. By the same
token. since the restrictions at issue
aifect only the project. and not the
organization as a whole, they come
squarely within the Regan case. supra.

and the claim that thev vioiate the First
Amencment s wiihout. men,

ViL Aeguictory impcet Anclvsis
A. Executive Order 12221

Executive Order 12291 requires thata
reguiatory impac: anaiysis be performed
for any “major rule.” as defined in the
Executive Order. Although the rules
beiow establish standarcs of
periormance for all Title X programs.
oniy the requirements under § 39.8.
Maintencnce of program Integrity, may
have effects of the type and/or
magnitude covered by Exacutive Order
12291. As discussed above. in reponse to
comments about costs-of compiying with
the rules, the Deparunent has changed
the ruies to require appropriate and
objective separation bernween the Title X
pregram and activities prohibited under
the subpart. The Department at this
poin< does not have complete data about
each cf the 4.000 clinics preseatly in the
program ta determine how much, if any.
expenses each wiil have to incur to
maintain program integrity as mandated
by Congress. However, since the ruies
no longer contain the rigid physical
separation requirements of the proposed
ruies. the Deparcnent does not believe
that the costs associated with
impiementation of the requirements
contained in § $9.9 will even begin to
approach the level of $§100 millicn. The
Secretary has determined. therefcre,
that this final rule is not a “major rule™
as defined under E.Q. 12291 because it
will not have an annual effect on the
economy of $100 million or more. or
otherwise meet the criteria for whichk a-
regulatory-impact analysis is required.

B. Regulatory Flexibility Act

The Regulatary Flexibility Act (S
U.S.C. Ch. 6} requires the federal
government to anticipate and reduce the
impact of ruies and paperwork
requirements on small entities. Although
the rules below establish standards of
performance for all Title X programs.
cniy the requirements under § 59.9.
Maintenance of program integrity, may
bave effects of the type covered by the
Regulatory Flexibility Act. With one
exception, the eifect of the rules is to
eiiminate existing requirements or

' permissive provisions concerning the

provision of abortion-related services,

_and as a result the ruies should to this

extent produce a reduction in costs for
Title X programs. The exception is at

§ 59.9, reiating to separation of services
pronibited under this subpar: from the
Title X program. For the reasons
discussed above. the Secretary certifies,
under 5§ U.S.C. 805{b), enacted by the
Regulat~ry Flexibility Act (Pub. L. 96~

334}, that these -uies wiil not nave a
significant impac: on a substaniial
number of small ennities.

C. Zxecunive Crder 12812

Executive Order 13512 requires thata
Federalism Assessment be preparecd in
any cases in which propoesed poiicies
have significan: feceraiism impiications
as defined in the Executive Crder.
Among the tvpes of actions which can
have such implications are federal
reguiatory actcns which preempt State
law. As discussed above. the .
Department does not intend cr interpret
these rules as imposing additional costs
or burdens on the States or preempting
State laws and has argued that these
rules will not have any of those effec:s.
nor are they incensistent with any of the
principies. criteriz or reguirements
estabiished by this Executive Order. To
the extent there are any additional costs
for the operation of Titie X programs
resuiting from these reguiatons. these
costs are smail. (see the discussion of
Executive Order 12291, above) and are
costs which will affect oniy the
expenditure of Title X program funds.
To the extead that these ruies may have
any eflect. undetec:ed by this anaiysis.
whick wauld create any federalism
impacy the Deparcnent maintains that
these reguiations are necessary to
ensure the integrity of the Title X
program and appropriate enforcement of
section 1008. Thereiore, these ruies
compiy with the letter and spirit of
Executive Order 12612

D. Paperwark Reduction Act

The final ruies do 2ot impose a burden
of informadon coilection under the
Paperwark Reductdon Act Information
collection requirements which were
included in § 59.9 of the proposed rules
have been deieted. The requirement
established at § 53.7 will be
administered in such a way that it will
not create any paperwork burden.
Applicants {or grants will be asked
merely to sign an assurance of
compliance with the requirements in
§ 59.8 through § 39.10. Additional
documentary evidence will be requested
of an applicant or grantee oniv on a
case-by-case basis in situations where
such information is deemed necessary
by the Secretarv. The final rules do not
contain any information collecdon
reguirements subject to OMB approval
under the Paperwork Reduction Act.

E. Family Impact

The final ruies have been reviewed in
conformance with E.O. 12608. The eifect
of the final rules is to establish
standards of compiiance concerning the
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separation of abortion services from the
nauonai famiiy planning pregram.

The finai ruies were assessed under
the seven criteria in sestion 1 of E.C.
12506. We conciude that the rules below
will not have a significact potential
negative impac: cn family well-being,
based on the following determinations:

1. Impect on stability of the fam:ly:
Although program services are provided
without regard to. among other things.
age, sex, number of pregrancies, or
marital status. it is inherent in the
character of the services provided under
the-program that other family members,
such as'a spouse, will be affected by the
services. The limitations on project
involvement with aborton in the rules
below are intended to convey to the
public the Deparment’s concerr for the
well-being of both mothers and their.
unborn children. e

2. Impac: on parental influence: The
rules below will lessen the influence of
service providers-and create an
increased opportunity for parental
influence on the education. nurture, and
supervision of their children.
Approximately 1,000.000 adolescents are
served by Title X. Of those who become
pregnant. Title X will no longer counsel
or reier them for abortion. This
increases the likelihood of adolescents
seeking parental advice when faced
with pregnancy and reinforces that the
seeking of parental advice and

invoivement is preferable to government-

services. - -

3. Governmenta/ intrusion on femily
ac:ivities: The rules beiow pronibit Title
X projec:s from counseling once
pregnancy is diagnosed and require
referral for services. Insofar as this
policy affects teenage clients of Title X
projects. it thus diminishes the role of

~ federaily funded entities in influencing
the childbearing decision and may serve-
. t0 increase the parental role. ’

4. Impact on family earnings: The
rules below will have no impact on
family earnings, as they relate solely to
receipt of heaith services under
governmentally funded programs and
not to income-producing actvities of
individuals. There should likewise be no
impac: on family budgets in the
aggregate. as the decrease of services in-
some areas {e.g., prenatal services) will

" be repiaced by increased services in

other areas (e.g.. preventive family . -
pianning services). '

S. Feasibility of less Federat
government invoivement: The rules
below principaily invoive establishing
standards for compliance with a federal
statute by recipients of federal grant
funds. The monitoring actdvities called
for could not be discharged by a non-
federai endty.

6. Message of the rules regerding the
stcius of ke family: One message to the
puniic is that famiiy planning is
serarabie from abortion anc that the
governmen: supparts. through its
furcing, programs that enable famiiies
to pian the number and spacizg of their
caildren, either through prevendve
methods of family pianning or through
management of infertility probiems, but
not through elimination of unborn

hildren by abortion. In reviewing the
public comments. the Department was
impressed that both supporters and
opporents of the proposed rules seemed
to agree that Title X has in the past
linked family planning and abortion: the
rules below break this link and dispel
any perception that Title X funds may
be used to support abortion services and
acdvities.

7. Messcge of the rules to young
people concerning their behaviar and
soc:al norms: The message to young
peopie is that the federal government
does ot sanction abortion as a method
of family planning and that it will not
provide funding for actions that heip
young women with an unintended
pregmancy to obtain an aborton.

List of Subjects.in 42 CFR Part 53
"Family planning—birth control, Grant
programs~health, Health facilities.

Dated: January 28, 1988.
Robert E. Windom. *
Assisient Secretery for Health,

Approved: January 28, 1988

- Otis R. Bowen. -
- Secre:ary.

For the reasons set out in the
preambie, Subpart A.of Part 58. 42 Code
of Federal Regulations. {s hereby
amended as get forth beiow.

PART 55—{AMENDED])

1. The authority citation for Subpaﬁ- A
of 42 CFR Part 59 is revised to read as
follaws: S .

Authority: 42 U.S.C-200a—3

2. In 42 CFR 53.2. the following
definitions are added:

§ 532 [Amended]

“Family planning™ means the procass
of establishing objectives for the number
and spacing of one's children and-
selecting the means by which those- -
objectives may be achieved. These -
means inciude a broad range of
acceptabie and effective methods and
services to limit or enhance fertlity,
including contraceptive methods
(including natural family planning and
abstinence) and the management of
inferrility (including adoption). Family

anning services includes
aceptional counseiing, ecucation
eneral reproductive heaith care
ding dizgnosis and treatment of
jons wh:ch thresien repreguctive
capakility). Family pianning does not
inciude pregnancy care (inciuding
obstemic or prenatal care). As required
by section 1008 of the Act, abortion may
not be inciucded as a method of family
planning in the Title X project Family
pianning, as supported uncer this
subpart. should reduce the incidence of
aborticn.

“Grantee” means the organization to
which a grant is awarded under seciion
1001 of the Act.
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“Prenatal care” means medical
services provided to a pregnant wcman
to promote maternal and feta) health.

“Program” and “project” are used
interchangeakbiy and mear a conerent
assembly of pians. activities and
supporiing resources contained within
ap acdminisrative framework.

. - . L] . .

“Title X" means Title X of the Act 42
U.S.C. 300. et seq. ’

“Title X program™ and “Title X
project” are used interciangeabdly and -
mezn the identified program which is
approved by the Secretary for support
under secdon 1001 of the Act. as the
context may reguire. Title X project
funds inciude all funds ailocated to the
Title X program. inciuding but not
limited to grant funds. grant-reiated
inccme or matching funds.

§59.5 [Amended]

3. In 42 CFR 59.5{a). paragraph (a}(3) is
removed and paragrapns {a)(6} through

. (a)(11) are redesignated as paragraphs

(a}(5) through (a){10) respectively.
-4, 42 CFR 59.5(b)(3)(i} is revised to
read as follows: .
£59.5 {Amended]
(b) « o
[3) o * @ . .
(i} achieve community understanding
of the objectives of the Title X program,
5. In 42 CFR Part 59. § 58.7 through
§ 50.13 are redesignated as § $§9.11
through § 59.17 respectiveiy, and new
§ 59.7 through § 58.10 are added to read
as foilows: .

$53.7 Standards of compiiancs with
pronibition on abortion.

A project may not receive funds under
this subpart unless it provides assurance
satisfactory to the Secretary that it does
not inciude abortion as a method of
family planning. Such assurance must
inciude. as a minimum. representations
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(supported by such docummentation as
the Secretary may request) as la
compiiance with each of the
requiremen:s i § 52.8 througz § 59.30. A
project must compiy with sucx -
requirements 3¢ ail times durizg the
period for whick support under Title X is
provided.

§ §3.3 Prohibition on counseiing and
referral {or abortion services; limdation of
program services to famdy planning.

(a)(1) a Title X project may not
provide counseling concerning the use of
abertion as a method of family planning
or provice referral for abordon as a
method of family planning.

(2) Because Title X funds are intended
only for famiiy planning, once a client
served by a Tide X projec: is diagnosed
as pregnant. sne must be referred for

. appropniate prenatal and/or'socal

services by Acmishing a list of availatle
providers that promote the welfare of
mother and unborn child. She must also
be provided with information necessary
to protect the health of mother and
unborn child wndi such tme as the
referral appointment is kept. In cases in
which emergency care is required.
however, the Title X projec: szall be
required oniy to refer the client
immediately to an appropriate provider
of emergency medical services.

(3) A Title X project may not use
prenatal, social service or emergency
medical or other referrals as an indirect
means of encouraging or promating
abordon as a method of family pianning,
such as by weighing the list of referrais
in.favor of health care providers which
periorm abartions. by inciuding on the
list-of referrai providers health care -
providers whose principal business is
the provision of aborticns. by excluding
available providers who do not provide
abortions, or by "steering” clients tg

‘providers who offer abortion as'a

method of family planning, ' "

{4) Nothing in this subpart shall he
constued as prohibiting the provision of
information o a project client which is
medicaily necessary to assess the risks
and benefits of different methods of
contraception in the course of seleczing
a method: provided, that the provision of
this mformation does not inciude
counseling with respect to or otherwise
promote abartion as a method of family
pianning, .

(b) Examples. (1) A pregnant client of
a Title X project requests prenatal care
services. which project personnei are
qualified to provide. Because the
provision of such services is cutside the
scope of family planning supported by
Title X. the client must be referred to
appropriate providers of prenataf care.

(2} A Title X project discovers an
eciopic pregnancy in theicgurse of
conducting a ghysical examinatoz ef a
cli Referral arrangements ior
emergeccy medica! care are
immediately provided. Such action isin
camgpiiance with the requiraments of
paragraph (a](2) of this secticn.

{3) A pregnant woman asks the Title X
preject to provide er with a list of
aportan providers in the area. The Title
X project teils her that it does not refer
for abortion but provides ker a list
whick inclzces, ameng cther health care
providers, a local ciinic which
principaily provides abortions. [nciusion
of the clinic on the list is inconsistent
with paragraph (a}(2) of this section

(4} A pregnant woman asks the Tide X
project to provide her with a list of
abortion providers in the area. The
preject teils her that it does not refer for
abortion and provides her a list which
consiats of hospitais and clinics and
other providers which provide prenatal
care and also provide abortions. None of
the enmies on the list are providers that
principally provide abortions. Although
there are several appropriate providers
of prenarai care in the area wtich do not
provide or refer for abortions, aone of
these providers are inciuded on the list.
Provision of the list is inconsistent with
paragrsoh (a}3) of this secson.

(5) A pregnant woman requests
informadon on aborden and asks the

.
e

.Title X project to refer:her to an

abordon provider. The project counselor
teils her that the project does not
consider abortion an appropriate
method of {amily planning and therefore
does not counsel or refer for aborion.
The counseier further tells the client that
the project can heip her to obtain
prenatal care and necessary social
services, and provides her with a list of
such providers from which the client |
may choose. Such actions are consistent
with paragraph (a) of this secdon.

(6) Title X project staff provide
contraceptive counseling to a client in
order to assist her in selecting a
contraceptve method. In discussing oral
conmraceptives, the projec: counseior
provides the ciient wath information
contained in the patent package insert
accompanying a brand of orai
contraceptives, referring to abortion
oniy in the context of a discussion of the

- relative safety of various contracaptive

methods and in no way promoting .
abordon as a method of family pianning.
The provision of this informadon does
not constitute aborgon counseiing or
referral

§ 59.9 Maintenance of program integrity.
A-Title X project must be organized so
that it is physically and financiaily

separale. as deter=ined in accordance
with the review established in this
secticn. from aciivitias which are
prohibited under secticn 100S of the Act
and § 53.8 and § 59.10 cf these
regulations from inciusion in the Title X
prograzm. In orcer 'o be physically and
financially separate. a Title X project
must have an objectve integrity and
independence Tom prohibited activitias.
Mere bookkeeping separaticn of Title X
fucds from other monies i not
sufficent. The Sectetary wiil determine
whether such objectve integrity and
indepencence exist based on a review
of {acs and circumsiancas. Faciors
reievant to this determination shail
include (but are not limited to):

(a) The existence of separate
accounting records:

(b) The degree of separation from
faciities (e.g.. treamexnt consuitator.
examination. and waitizg rooms} in
wiich prokibited acivities secur and
the extent of such prokibitec aczivities:

(c) The existence of separate
personnei:

(d) The extent to which signs and
other forms of idennfication of the Title
X project are presest and signs and
material promoting sborton are absent.

§59.10 Pronibition on activities that
encourage, promote or agvocate aborton.

(a) A Title X project may not
encourage, promote or advocate .
apordon as a method of family pianning.
This requirement pronibits actons to
assist women to obtain aportions or
increase the avaiiability or accessibility
of abortion for family planning purposes.
Pronibited acdons inciude the use of
Title X project funds for the following:

(1) Loobying for the passage of
legislation to increase in any way the
availapility of abortion as a methed of
family planming;

(2) Providing speakers to promote the
use of abortdon as a method of family

_planning:

(3) Paying dues to any group that as a
significant part of its actvities
advocates aborgon as a method of.
family pianning;

(4) Using legal action to make
abortion availabie in any way as a
method of family planning: and

(5) Deveioping or disseminating in any
way materiais (inciuding printed matter
and audiovisual materiais) advocating

‘abortion as a method of family pianning.

{b} Examples. (1) Clients at a Title X
project are given brochures advertising
amr abartion clinic. Provision of the
brochure viciates subparagraph (a) of
this section.

(2} A Title X project makes an
appointment {or a pregnant client with
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an abortion clinic. The Title X project
has violated paragraph (a] of this
secion.

(3) A Title X project pays dues tc a
state association which, among other
activities, lobbies at state and local
levels for the passage of legislation to
protect and expand the legal availability
of abortion as a method of family
planning.. The association spends a
significant amount of its annual budget
on such activity. Payment of dues to the
association violates paragraph (a)(3) of -
2his secton. )

(4} An organization conducts a
number of acdvities. including operating
a Title X project. The organization uses
non-project funds to pay dues to an
association which. among other
acdvities, engages in lobbying to protect
and expand the legal availability of
abortion as a method of family planning.
The association spends a significant
amount of its annual budget on sucz
activity. Payment of dues to the

association by the organization does not
vioiate paragraph (a)(3) of this section.

(5] An organization that operates a
Title X projec: engages in lobbying o
increase the legal availabiiity of
abortion as a method of family planning.
The project itself engages in no such
acdvities and the facilities and funds of
the project are kept separate from
prohibited activities. The project is not
in vioiation of paragraph (a}(1} of this
section. o

(8) Employees of a Title X project
write their legisiative represexntatives in
support of legislation seeking to expand
the legal availability of abortion, using
no project funds to do so. The Title X
project has not violated paragraph (a)(1)
of this section.

{7) On her own time and at her own
expense, a Title X project employee
speaks before a legislatve body in
suppert of abortion as a method of
family planning. The Title X project has
not violated paragraph (a} of this
section.

8. In addition to the amendments set
forth above. in 42 CFR Part 533 remove
the words “project” or “projects” aor
“project's” and add in their piaca. the
words “Title X project” or "Title X
projec:s” or “Title X project’s.”
respectively, in the foilowing places:

(2) Section 58.2 definition of “low
income family™;

(b} Secton 38.5{a)(1)

{c) Section 59.5(b}, introductory text

(d) Section 59.5{b)(3)(iii};

(e] Section 53.5(b}(4):

{f) Section 39.5(b)(":

(g) Section 58.5(b){10);

(h) SecHon 39.5{a); .

(i) Newiy redesignated § 59.11(a);

{k) Newly redesignated § 39.11(a})(7}

(1) Newly redesignated § 59.11(b}:

(m} Newly redesignated § 58.11(c);

{n} Newly redesignated § 58.12{a), the
first time it appears:

(o) Newly redesignated § 58.15:

{p) Newiy redesignated § 59.16(a).
[FR Doc. 88-2089 Filed 1-295-38: 9:13 ar]
BOLLING COCE 4180-17-4
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C, 20303

THE DIRECTOR July 11, 1991

Honorable Robert Dole
United States Senate
Washington, D.C. 20510

Dear Mr. lLeader:

The purpose of thias lettaer is to express the
adninistration’s views on the labor, Health and Human Services,
Education, and Related Agencies Appropriations Bill, FY 1992, as
passed by the House. .

The House bill contains a provision that would permit the
use of Title X funds for counseling on abortion. Title X funds
are intended only for family planning. Under current
regulations, pregnant women who seek services from Title X funded
projects are now appropriately referred for such counseling to
qualified providers. The Presidant stated in a latter to
Majority lLeader Mitchell and Republican leader Dole on June 4th
that he would veto any legislation that weakens current law or
existing regulations for abortion-related activities. His
intention is to assure that no Federal funds are used to support
abortion. He is not in any respect seeking to impose a so-called
"gag rule." The President, of course, remains committaed to the
protection of free speech. He would veto this bill 1f it were
adopted as presently written, and will accept a bill only if it
is consistent with the principles here articulated. :

The Administration has concerns with several-other
provisions of the House-passed bill. In its consideration of
this bill, the Subcommittee is respectfully requested to address
these concerns, noted below, and to develop a bill that reflects
more substantially the President’s priorities.

The House has created a contingent appropriation to provide
additional funds for administration of the unemployment insurance
(UI) system. Under the House language, an additional $30 millien
would be provided for every 100,000 gncrease in the average
weekly insured unemployment (AWIU) projected by the Department of
Labor over the 3.24 millien AWIU level assumed in the President’s
FY- 1992 Budget request.  Such additionai fundz wouid he provided .
withaut further aation by the Congrese spd the Prasident.

IDENTICAL LETTERS SENT TO HONORABLE MARK O. HATFIELD,
HONORABLE ROBERT C., BYRD, HONORABLE TOM HARKIN,
AND HONORABLE ARLEN SPECTER
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. In an earlier Statement of Administration Policy, we advised
that the President’s senior advisers would racommend that he veto
this bill if it contained the UI provision. This recommendation
was based on the assumption that the provision reclassified
discretionary UI administrative costs as mandatory expenditures
-- a fundamental change in the Budget Enforcement Act (BEA).

The Congressiocnal Budget Office has a different
interpretation of thisg provision: they classify it as a
contingent appropriation. After consulting with them and
reviewing the reasons for their interpretation, we now agree with
them. Therefore, OMB will score $76 million in budget authority
for the contingency as a result of this provision. However,
despite this change in scoring, the Administration is still
opposed to the provision for the reasons stated balow. But the
President’s senior advisers would not recommend that he veto
legislation that contains this provision if the current scoring
interpretation of the provision prevails. '

Aside from the contingent appropriation, the House bill
provides discretionary funding for UI administrative costs at the
President’s requested lavel of $2.3 billion. The Administration
is pleased with this action and encourages the Senate to fund UI
administrative costs at this level. The Adwinistration has
indicated that, to the extent that changed real growth and
unemployment forecasts cause unexpected UI administrative cost
increases, the amount by which the revised estimates exceed the
budget request would be designated as "emergency® funds and thus
exempt from the EEA spending limits. As a result, no new
contingency fund ls necessary or appropriate.

The Administration objects to the House’s inglusion of $600
million in "dire emergency" funding for the Low Income Home
Energy Assistance Program (LIHEAP). The House’s bage funding
level of $1.0 billion is generally consistent with the
President’s request of $1.025 billion. The budget request for a
$100 million contingency appropriation, however, is based on
specific market criteria, including a 20-percent increase in oil
prices. In contrast, the House’s “emergency fund" is
specifically designed to circumvent the discipline of the
domestic discretionary spending limits established by the BEA.
Under the House’s proposal: (1) the $600 million would becone
available if the President submitted a requast designating the

. funding as an emergency; and (2) .the resulting funding would be
‘considerad to be pvér the'spending limits mandated-by the BEA.. - -



~ SENT BY:Xerox Telecopier 7020 5 7-11-81 711:38AM | 2023853174~ 20245623387:8 4

It is the Administration’s position that annual
appropriations for programs such as LIHEAP, the requirements for
which can be -=- and have been for many Xears -- reasonably
estimated in advance, should not be designated as Yepaergency."
Therefore, the Office of Management and Budget would not
recommend to the President that he designate any of these funds
as "emergency." If the Congress’ priorities include higher
spending for LIHEAP, then the Administration bellieves that the
Congress should enact a larger regular appropriatien, with
offasetting reductions in other progranms.

The House has funded only $69 million of the raquested $139
million for the Healthy Start Initiative. This initiative
targets funds for high-risk infant mortality areas and is a high
priority of the Administration. The reduced level of funding
provided by the House bill would severely limit the Department’s
ability to address this public health crisis. The Senate is
urged to fund fully the Healthy start Initiative. :

The $257 million level of funding recommended by the House
for the Health Care Financing Administration’s (HCFA’s)
contractor account greatly exceeds any previous contingency fund
level. The FY 1992 Budget proposes a $100 million contingency.
Further, language of the House bill would provide for raelease of
the contingency funds for “unanticipated costs," instead of for
“unanticipated workloads.” The House language would greatly
increagse the likelihood that these funds may be utilized.

The Administration appreciate= the willingness of the House
to reserve $250 million for the AMERICA 2000 initiative, which is
pending authorization. However, $690 million is required for
this initiative, of which $46.5 million reqguires no new
authorizing legislation. It is the Administration’s view that
the full requested amount should be included in this bill to
ensure the successful implementation of the AMERICA 2000
initiative. All elements of this initiative are essential to the
States’ efforts to reform education.

The House bill would provide $54.4 million less than the
President’s request for research, statistics, and improvement
activities within the Department of Education. Of that amount,
the President has requested $27.5 million to support important
research and data collection activities that would help States
and localities to improve educational performance and achieve the
‘National Education Goals. These activities are vital to

" sugcessful ~education reforms, ‘The fanate is urged to restore =
funding to the requested leivcli. : -
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. The House bill would not provide any of the increases
requested in the FY 1992 Budget for drug treatment and prevention
programs of the Alcohol, Drug Abuse, and Mental Health
Administration. Further, the bill would not provide any of the
$68 million requested for grants to increase drug abuse treatment
capacity. The Administration urges the Senate to provide funds-
for these high-priority proegrams at the levels requested in the
FY 1992 Budget in anticipation of enactment of authorizing
legislation.

On the basis of OMB’s initial scoring, the Administration
finds that the House bill exceeds the Senata 602(b) allocation
for domestic discretionary budget authority by $137 million and
the domestic discretionary outlay allocation by $622 millien.
This is in large part due to the House’s excessive funding of
contingencies.

Additional Administration concerns with the bill as passed
by the House are discussed in the enclosura.

With best regards,

W
cor D

Richard Darman

Director

Enclosure
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(Benate Subcommittes)

ADDITIONAL CONCERNS
H.R. 2707 == DEPARTXENTS OF LABOR, EEALTH AND HUMAR BERVICES,
AND EDUCATION, AND RELATED AGENCIES

Interin Assistance to States for Legalization. The
House bill would use $242 million of the FY 1993
discretionary outlay spending limit by moving FY 1992
Interim assistance to States for legalization (SLIAG)
outlays a few months into FY 1993. The
Adninistration proposed permanently rescinding thase
funds to frea up resources for higher priority
spending in FY 1992 and subsequant years. The House,
in electing not to make real reductions in resources
for this activity, has, instead, shifted the outlay
burden into the future. The Administration continues
to believe that raescission of these funds is
appropriata. '

- Res - Be ag Adninistration (HRE2
i.zmwmm- The Administration
8 pleased that the House has mat the FY 1992
President’s request for high-priority health
professions training pregrams that assist .
disadvantaged and minority students in pursuing a
health professions education. However, the
Administration continues to objact to the funding of
numerous low-priority categorical grants, most of
which provide medical and allied health school
curriculum assistance. The House has providad
approximately $300 million for categorical health
professions training programs, many of which are
untargeted and outdated grantas. After two decades of
heavy Federal support, the aggregate shortage of
health professionals has abated. The Administration
believes that this money would be far better spent in
broad-based student aid programs for low income
students -- such as Pell Grants -- than for these
special interest grants. There is no justification.
for providing special assistance only to these
vome tveso- . selected institutions and professiens.. . .. . . |

Reseaprch. The Administration commends the House for
placing a high priority on biomedical research,
consistent with the President’s FY 1992 Budget.
Howaver, the Administration observes that aftar NIH
absorbs its portion of the HHS-wide reduction of $124
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millioen in funding for salaries and expenses
recommendad by the House, the net funding level for
NIH may fall below the President’s request. This
could delay the advances in biomedical research
sought in the FY 1992 Budgat.

NIH -- One-Percent Transfer Authority. The
Administration is concerned that the House did not
approve the requeat for authority for the Director of
NIH to direct up to one percent of the NIH
appropriation to important research opportunities as
they emerge. This important authority is needed so
that the NIH Director may adjust resource allocations
as public health challenges arise.

RIH =-- Fuman Genome. The Administration regrets that
the House has allocated only $93 million to the human
ganome project, inatead of the $110 million requeated
in the FY 1992 Budget, and urges tha Senate to
restore funding to the regquested level.

Qffice of the Inspector General (0IG). The
Administration objects to the House’s $5.5 millien
reduction from the raguest for the 0IG. The House
funding lavel would jecpardize the Inspector
General’s ability to carry out critical functions,
including added responsibilities required to support
full implementation of the Chief Financial Officers
Act of 1950,

Repartment of Education:

Vocational Education. Tha House bill would provide
§366.7 million above the President’s reguest for
vocational education. The Administration believes
that such an increase is inappropriate at this time.
The House report accompanying the bill directs the
largest increases to programs that were either added
or substantially revised by the recent Vocational"
Education reauthorization. Implementation of these
programs is just beginning. It is the
Administration’s view that an inereasa in funding
should not be considered iuntil there is evidence on

- which to evaluate the izplementation of the new
provisions.

Head Start. The House bill would provide an increase

of $262 million over tha FY 1991 enacted level of

$1,952 million, including $250 million through a :
transfeg-of :funds from tha Department.-of Education to - -
the Department: of-liealth and Human Services: .Tha.
Administration believes that all funding for Head

Start should be provided through appropriations to

the Degpartment of Health and Human Services.
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School Improvement Program. The Administration
objects to the Housa’s fajilura to adopt the
President’s propesal to consolidate the Education for
Homaless Children and Youth program into a
consolidated authority to be adeministered by the
Department of Housing and Urban Davelopment. The
President’s proposal would provide unified funding to
support comprehensive innovative programas to meat
long-term needs of the homeless. Instead, the House
has retained the highly compartmentalized structure
of current law and has provided $37 million, an
increase of $29.7 million over thae FY 1991 funding
level, for this progran. :

In addition, the Houss has provided $20.8 million
over the President’s request for thae Dropout
Prevention Demonstration. The House has
inappropriately provided funding for this program as
if it were a regular grant program. The additional
money is not required to complete theé current round
of demonstrations; another set of Federally-funded
projects is not needad. Evaluation of the current
demonstration projaects will provide information
needed to guide and improve tha many dropout
prevention programs already being funded through non-
Federal sources.

. The House bill would provida
$23.6 million more than requested for "emergency
oonstruction,™ preoviding 100-parcent financing for
the repair of Howard’s electrical and water systems
and for the repair and replacement of Howard’s data
processing systems. The President’s request contains
no construction funding, on the grounds that it is
inappropriate for the Federal Government to assume
respensibility for maintaining the physical plant of
the University.

8 8 e + The
report accompanying the House bill recommends that
the Department of Rducation create an Office of
Educational Technology and earmarks $8 million to
initiate a single, mocdel High Tech Demonstration
Program, to be awarded to one local educational
agancy. This is substantial funding for a single
project. The Department is heavily engaged in a
variaty of projects to explore high technology, and
it would be highly inappropriate to invest this much
money in any one project at this time. :

. : ) . o Col, ST . The
~Adninistration supports full impleméntation of the
CFOs Act of 1990. Funding requested by the President
for the preparation and audit of financial statements
for Program administration and the Office of the
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Inspector General was not provided by the House. The
Administration urges the Senate to rastore this
funding to carry out implementation of the CFOs Act.

« The House has addad
$50 million for the Clean Air transition assistance
program to the President’s FY 1592 regquest of $527
million for the Economic Dislocation and Worker
Adjustment Assistance (EDWAA) program, authorized in
title YII of the Job Training Partnership Act. The
Adninistration’s request includes $50 million for
Clean Air transition assistance within the $527
million total reguested. Nesarly 295,000 dislocated
workers would be served under the Administration’s
EDWAA request, representing about 55 percent of the
annual average number of prime-age, experienced
‘dislocated workers reported in surveys conducted by
the Bureau of Labor Statistics. This participation
rate compares favorably with participation rates
reported in evaluations of several Labor Departmant
worker readjustment demonstration projects.
Moreover, the Administration requast takes into
account the $150 million provided in FY 1991 for
three years to finance worker adjustment assistance
programs authorized by the Defensa Conversion
Adjustment progran.

Training and Emplovment Sexrvices -- Job Corps. The
Houge has added $31 million to the Administratien’s
$867 million request for new budget authority for tha
Job Corps in FY 1992. The House has denied the
budget request for a $20 miliion reappropriation of
FY 1989 capital funds earmarked for program
expansion. Instead, tha House bill would provids an
unrequested 520 million to replace the proposed
reappropriation and anothar $11 million in additional
funding, and would extend by one year the time over
which the FY 1989 capital funds may be spent. In
report language, the House directs the Administration
to usa the $20 million to carri ocut the six-centar
expansion program in an "expeditious manner."

The Administration firmly balieves that the House'’s
priorities for the Job Corps program are misdiracted.
The FY 1992 Budget calls for halting any expansion
beyond the two naew .centers opening 2@ program year
1991. Diverting limited resources té finance progran
c¢xpansion ocould hurt program outcomas at existing . .
centers. In addition, expanding the program by four
additicnal centers would require substantial
additional appropriations for capital costs, and

would boost operations costs by about §20 million

4
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annually. The Adnministration urges the Senate to
provide funding for Job Corps programs consistent
with the President’s rasquest.

er - + The House
has provided $55 million in additional funds for
allotments to States to operata local Employment
Service offices and an additional $12 million for
automation of State activities, the latter amount
made unavailable for obligation until after September
30, 19%2. This amounts to $67 million above the
President’s request. 1In the Administration’s view,
there are higher priority uses of these funds, and
the Senate is urged to finance the Employment Service
at the requested lavel.

e a ) G CE RO _ABEI1BLANCS Balls FrQUran 97,0 .
The Administration commends the House for recognizing
the problem of increasing default expenditures for
the HEAL program, and agrees that this cannot and
should not continue. The Administration is pleased
that the House has again placed a limitation en HEAL
annual obligational authority and, further, urges the
Senate to adopt an annual limit on HEAL obligational
authority of $185 million rather than $260 ngllion as
proposed by the House. Given the Governmant’s total
liability from the nearly $2.6 billion in HEAL loans
already outstanding and the high levels of default
rates among some categories of schools, tha program
wvarrants complete restructuring. The Administration
is working with tha authorizing committees to improve
the targeting and effectiveness of the HEAL Program.

Dapartment of Lahor:

Job _Corpz. The House bill inciudes language in
sections 103 and 104 of the Ganeral Provisions that
would prohibit the use of funds to contract out
. operations of Job Corps’ Civilian Conservation
canters with a non-governmental entity (mection 103)
and that would restrict the use of Job Corps funds
for paying legal expenses in criminal cames (section
104). These provisions would limit the
Administration’s flexibility to manage the Job Corps :
- program effizisntiy, and tha Senate is urged to . . i

[y

delete them. .
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Occupational Safety and Health Administration (OSHA).
The Administration objects to the inclusion of
restrictive provisions in .-O8HA’s aipropriations
language concerning reporting ragquirements related to
small farms; recreational hunting, shooting, or
fishing; and small firms. These restrictions would
limit the agency’s flexibility to focus inspection
resources on workplaces with the poorest safety
records. In addition, the change in the reporting
instruction that would require employers to report
employmant accidentas that result in the
hospitalization of gne or more employeas is
objectionable. OSHA would be regquired to investigatae
an increased number of accidents, placing an
additional burden on the agency’s already scarce
Tesources.

a » The
Administration objects to the inclusion of
appropriations language that would exclude sand,
surface limestone, and similar mine operations from
coverage under secticn 115 of the Mine Act. The
hazards faced by these mining o§arationl are no less
serious than the hazards faced in other mining
operations. Statistics show that these mines are no
safer than other metal and non-metal mines.
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FY 1991 Prosident’s Housa , House diffsrence from
Enacted 1/ Request Floor 2/ - Enacted
Major Programs BA oL BA oL BA BA oL BA — Ok
DOMESTIC DISCRETIONARY:
Deparimant of Educasion:
Chnunnanmyodmnmnnﬁxln
¥ 6,224 538 6,224 6,037 7076 6,139 851 a51 102
impact ald . 781 815 620 695 765 806 -16 -10 145 m
Sdumlinpmmnnmﬂpnxmuna- ................ 1,583 1.54 1,501 1,597 1,578 1,606 -5 65 7 9
Excellonce. ——— —_——— 629 ™ 250 0 250 20 -379 —45
Biingual end immigrant educafion................... 198 193 201 199 249 204 51 12 48 6
Education for the herxdicepped.............cem " 2467 217 2,730 2632 2823 2643 ns % a3 1
Vocalional and &dult educaton...........cecee... 1,246 01 1,265 1,036 1,652 1,082 408 181 387 L Y 4
Siudant financial assistence 6,714 5970 6,714 6,541 6,853 6,596 129 578 138 )
Hghereducation......... m 9% 637 a2t 541 51 41 7 S
Other. — 291 Lira)] 1017 1,025 1,128 1.056 137 85 51 31
Total, Deplﬂmm of Educafion.......... . 20974 13,644 21,754 20,473 23194 20755 2220 2110 1,440 282
Depertmont of Health and Human Sorvices:
Hoalh resources and S8MVICESR.............co. ceussaacers 2122 1,902 2019 1,948 213 2018 17 118 121 72
Centors for dise #se Dontrol 1312 1224 1,398 1,288 1. 1,284 79 51 -7 —4
National insiiuiss of Heglth. 8277 7,783 8,775 8253 8825 8274 S48 4192 50 21
Alcohal, Drug Abuse and Mental '
Haailth Administrafion: 207 2,608 3048 2,909 2918 2358 -30 250 -131 =51
Office of the Assistant Secretary for
Hestth 67 83 65 Fy. 61 76 -6 -7 —4 -2
Heakth Care Finencing Adminisiraion............... 2683 2569 2334 2376 2878 2715 195 146 543 390
Low incame hame energy sssistancs............... 1,610 1,669 1,028 991 1,600 1,058 -10 —611 575 60
Reafugee and ontranl ASAlBIANGG........c.onmumaimunes 411 306 41 408 29 326 -117 -89 -117 -82
Community smvices block grant............ ... 436 444 11 148 421 426 -15 ~-18 410 rds ]
interim assistance 10.Siales for bglnlm... - 567 - -1,123 —242 -1,123 —~242 -558 -242 - ——
Human MIoplmn; BOMVIODS..........ccoveseerecmines 3,462 3,157 3,667 3627 3,758 3,546 297 339 91 —81
Supplamentsl sacuiity incoms program............ 1,415 1.278 1,31 1,444 1371 1,444 —-44 166 S0 —-—
Other. 1.069 4 1,052 831 1.091 885 2 542 = . 4
Total, Deparitnent ¢! Healih and
Human Senvices. 25,244 23,456 24,004 24,056 25,624 24,671 390 1215 1,621 614
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(In mions of dofars) e
FY 1991 Presidont's House Houass diorencs from:
. Enactad 1/ Request Floor 2/ Enacwed )
Malor Programs BA o T BA [0 BA o T BA [+ R 7
Dopartment of Hsalh and Human Servicas —— Soclial Security:
Limitalion on adiministrative expenses............... —_ 2220 —_ 2473 —_— 2512 —— 292 —— ®
Total, Depariment of Heahh and Human o T e Tttt/ T T
Sorvices —— Socisl Sscuilty................. _— 2,220 — 2473 —— 2512 _— 292 _— )
Department of Lator: _
Training and empioyment 88/VICeS................. - 4079 3,097 4052 4074 4,138 4056 58 ~158 o8 -18
State unemployment insurance and
smployment Seevices. 25 25 25 24 23 23 -2 -1 ~1 -0
Unemployment tivst fund. 3,138 3122 3322 3403 3532 3467 394 M5 210 83
Ocoupations! Salety sndHeadh Administaion = 285 279 a2 296 302 296 17 17 — _—
Community servie: enployment for oider
Amaricens - 390 360 343 380 390 ass 0 28 48 9
Other. _ _ 924 979 1,042 1,077 1,008 1,049 8¢ 70 -34 —29
Yotad, Deparsment -3f Labor................ 8,843 8,661 9,085 9,254 9,394 9278 551 617 309 25
Corparation for Publl' Broadcasting........... 299 299 327 27 327 227 28 28 ~— -——
All other. s 854 852 802 800 873 879 19 27 71 79
Total, Domestic mmmy..._ ....... . 56214 54132  SS5972 57383  S9412 58422 3188 429 2440 1,008
Mmmmmmm
Urtied Ste1e8 oo Of PBR0S v e v 8 8 9 9 s o -0 -1 -1
Total, inlemationsl Discretionary................ s 9 9 8 ' 0 -0 -1 -1
TOTAL, DISCRETIONARY. S6222  S4141 55981 57,392  S04%0 53430 3198 4200 3438 1,008
- L y— ~
- !k:nasictﬁacuﬂt:ury 59275 57,800
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Note: Detall may not add % folels due to rounding.
1/ FY 1991 Enected includes credi? reform adjustments fer comparshility with FY 1982,
2/ Basod on prelminary OMB scosing of the House bill,
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CBO ESTIMATES COMPARED TO OMB ESTIMATES
LABOR, HEALTH AND HUMAN SERVICES, AND EDUCATION

APPROPRIATIONS BILL, FY 1892 10~Jul=51
(IN MILLIONS OF DOLLARS) 12:83 PM
House
Floor
BA oL
CBO ESTIMATE,
DOMESTIC DISCRETIONARY SPENDING 1/..ccccatsacncacnsssestonsnmnresssnse 58,508 57,786
Scorekeeping Adjustments:
Depamhom of Labor:
Empioyment and Tralnlng Administration: Unemployment
trust fund.... oaAeasseReTeTrTOTSEYeLsILa AR REEOTRR RS SHUNSORE MR RRRSRE R PO SR ONSSA0D 78 -

As stated in the Budgst Enforcamont Act (BEA). propriaﬂons contingsnt
on the fulfiliment of some action by the Executive branch or some other
event normalty estimated, new bucigst authority will be scored with the
appropriation, OMB's scoring of the contingency takes into account the
budgst authority required to fund the standard error in the Depantment uf
Labor's technical estimates of average weekly uninsured employment.

Employment &nd Training Administration: Program adminstration,

Training and employment services, and Community sarvice ‘

employment for older Americans......x e e mes - 28
Spendout rate differancs.

Department of Health and Human 8ervices:
Haalth Care Financing Administration: Program managemaent. ... 167 108
The House blll increases the President’s requested Medicare contractor
contingency level from $100 M 10 $287 M. OMB scores the full contingency
amount as BA, consistent with the BEA requirement. Languaga contained
in the House bill sases the avallabllity of contingency funds by
permitting their use for any "unanticipatad costs,' not just for
‘unarticipated workload® increases. OMB scores outlays of $100 M
resulting froiv an assumad obligation leval of $128 M for
the contingsncy lavel of $257 M.

Family S8upport Administration(FSA): Low income home energy "
assistance pmram (UHEAP)"nnnmu ------- e 600 -
As stated in the BEA, appropriations contingent on the
fulfiiment of some action by the Executive Branch or some cther
event normally estimated, new budget authority will be scared with the
appropriation. OMB scores the full contigency amount as BA, consistent
with the BEA. OMB does not score the appropriation as an emergency
requirernent. OMB would not recommend designation of any of these
.funds gs an "emergency” since the. naqulramams for 'he program can ba S ST

. raasonably estimated in advarice.

FSA: Low income home energy assistance [+1(= = -T2 FEUO— - a3
Spendout rate differance

FBA: ln‘er‘m mmm to 8‘“99 fOf bg.“zﬂlm" TIYS ceons W e — 117

Spendout rate difference



. SENT BY:Xerox Telecopier 7020 i 7-11-81 i11:45AM i 2023953174~

CBO ESTIMATES COMPARED TO OMB ESTIMATES
LABOR, HEALTH AND HUMAN SERVICES, AND EDUCATION

. APPROPRIATIONS BILL, FY 198982 10~Jul =91
(IN MILLIONS OF DOLLARS) 1263 PM

Housa

Floor

BA OL
Departmant of Haalth and Human Services (cont'd):
Nationat Institutes of Health: Bulldings and taCBS. vu.uw e nsiman —— 35
Spendout rata diffarence .

Soclal Sacurity Administration: Supplemental security income :
PrograMucummnern 60 -

The FY 1692 President's Budget includes a $30 M contingsncy for

this account. The Housa bill provides & $100 M contingency

fund for use *only to the extent necessary to procass workloads

not anticlpatad in the budget estimaes..." OMB scores the

contingency consistert with the President's Budget and the

BEA requirement.

Health Rescurcas and Servicas Administration: Health education
assiztance l0ANS Programs.. .. R—— STPRPRN 1 1
CBO gives the Appropriations Committee credit for reducing the
loan level below the basaline,

Rallroad Retirement Board: Fadsral windfall subsidy..........cns 21 15
CBO scores the base appropriation for this account $18 M lower than
OMB. CBO besllavas that $18 M of the total appropriation becomes
avallable under section 224(c)(1)(B) of P.L. 88=78. OMB scores the
$18 miilion as discretionary bacause the windfall beriefit taxes are a
a result of Congress' appropriation to this discretionary account
CBO scoras $9 M In estimated interest aamings to this account.
OMB scores estimatad interest eamings of $12 million, $3 M higher

than CBO.
Other Qutlay Spendout Rate Differences (net).... . - ~68
Lass CBO Budgst Rasolution Adjustment........cusesscnn - az8
TOTAL SCOREKEEPING ADJUSTMENTS O , 808 626
OMB ESTIMATE, - A
DOMESTIC DISCRETIONARY SPENDING 2/. 59,412 58,422
HOUSE 602(b) ALLOCATION..... - i 69,275 57,800
SENATE 602(b) ALLOCATION N 59,276 57,800

Noia: Detnil may not dd 10 totals dus to rouhdlrig. ‘
1/ CBO's estimates based on CBO bill run dated 8/26/91.
2/ Based on OMB's preliminary scoring of the House—passad bill,

2024562397815

Difersnce batween OMB eatimate and Hous= 50205 siceston  487. . 822
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Donnelly
Doolittle
Dornan
Dreier
Edwards, Mickey
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Ewing
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Gaydos
Gilmor
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Hansen
Hastert
Hayes
Hefley
Henry
Herger
Holloway



Hopkins
Huckaby
Hunter
Hutto
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Inhofe
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Johnson, Sam
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LaFalce

- Lagomarsino
Lightfoot
Lipinski
Livingston
Lowery
Luken
Manton
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Clinger \ : .
Skeen
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. Gradison - voted against bill, leaning against veto
Nichols - voted against passage

Thomas, Bill - voted against bill
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AKENDMENY NO. ____ Calendar wo.,

PUCPOSE: TO provide for 3 substitute anendment.,
IN THE SERAT® OF 1TIHE UNITED STATES--1224 CONQ., 1%t Sess.
S. 323

To cequire the Seorctary of Health and Buman Services to ensure
that prégnant womgn racelving assistance under title ¥ of the
Publlo Health Service Agt are proviced with Information and
counseling regarding thelrp kregnanclies, and for other purpeses,

Rafarrad to the cormittes on - - . and
crdecad to be printed

Ordersd to lie on the table and t¢ be printed

ARendment In the Nature of a Substitute intendsd to be preposed
by Hr. Durenberger

Yiz:

1 " Strlke out all aftar the snacting oclause and insect in
2 lleu tharwoi the following:

3 SECPION 1, REQUIREMENTS FOR FANILY PLANNING PROJECTS

4 RECEIVIRG TITLE X FUNDING,

5 Title X of the Public Health Setvice Mot (42 U.s.c, 3s@
6 et $¢q.) L6 amended by adding at the end thereof the

7 follawing new section:

8 °“'SEC., 1218. REQUIRENENTS FOR FARILY PLANNIKG PROJECTS,

) ‘vta) In Gonoral.--Notwlthntlndlng Any eother provision ot
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1 law, & project recelving assistance for famlly planning

2 servicas under this title shall-=

3 ‘(1) provide medlcal services reloted to family

4 plénnihq, including physiclan‘®s consultation,

5 examination, prescription, and continuing supsrvislon,

6 laboratory ex:minatlen, contraceptlve supplles)

7 ‘*(2) make necessary rzferrals to other medical

8 facllitles when such refercals are medically indicated;

9 “(3) provide for the effective usage of

15 contréccptive devices angd practices)

11 "*(4) provide for social services rafercal, including
12 gounseling, referral to and from other social and medlcal
13 service providcers, and other ancillaty service providecs;
10w 'Y (5) ansure that family planning medical se:bices

13 wlll de ravformed under the directien of a physician with
16 special tralning er experience in famlly planning:

17 . *'(6) provide for the coordination and use of

18 rafercral arcargements with other providers of hsalth care
19 services, local health and welfage departments,

22 hospitals, voluntary agencies, and health service

21 providers supportad by other rederal rrograms;

22 *'(7) ensure that upon the dlagnosis of a pcagnancy
23 in a client of the project, such client will ve provided
24 with a list, in accordance with subsection (b), of

26 prematal cace providars wnieh offer services to Low-
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18
1"
12
13
14
15
16
17
18
19
29
21
22
23
24
25

| 3

lnecomr persons in the area in whieh such client resides;

'*(3) provide information to A pregnant client
conesrning health ¢are untll sSuch tlMe 45 the client
attends a prenatal care referral appointhent concerning
the pragnancy: and

‘*(8) provide for emergency medical refaerrals, as
determinad to be necessary, for pregnant Clientg and for
othar so00ial service refercals.,

‘*(b) List of.Providers.--A 115t provided in accordance
with subsection (a)(7) shall inclutte hospitals and cther
sites in whlch abcrticns are pecformed, lfa-

**(1) such nespitals and sites are also meice
providers of prenatal care; and

**(2) a referral i3 to be specifically made rér such
prenatal care services,

‘() Definltion.-=Ae used In this sectlon:

** (1) Pamily planning.--

**C(A) In genegsl,-=---The term ‘tamily planning*
means the process of wstablishing objectives
oongerning the decislon of an individual to have
ohildren, the number of such cnildcen, and the
apacing of such children and selecting the reans by
which such objectives may De achicved. The reans of
achleving such objectives may inolude a broad cange

of acceptaoble ang effzctive methoads ang searcvices te

-
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19
11
12
13
14
15
16
17
18
19
26
21
22
23
24

25
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i1imit or enhance fertllity, jncluding contraceptive
methods (such as natural family plsnning and
abstinence) and the masnacement of Infertility (such
as adoptlcn options).s

**{R) Services.==Servies that may be provided in
accordance with the dafinition undec sybpacagraph (M)
include preconceptlional ccunseling. educatien, and |
general reproductive health cafe (including dlagnoslis
and treatrent of infections Lhat threaten
rceproductive capability).

*Y(C) Limitation.-~5ervies that may not de
provided in accordance with the deginition under
gudparagraph (A) include--

**{l) pregnency care services (lncludlnq
chstetriec ar prenatal cace); and

**{il) as raquired under sectlon 1283,
abortions performed as a methcd of family
planning.

*“(D) Constructicn.-=-The cefirition of ‘family
Planning’ under this paragrarh shall be censtrued so
as to reduce the incidence Of abortien.

‘'(2) Prenatal cace.--The tecm "prenatal care’ means
medical services provided to a pregnant woman to promote
meternal and fetal health,

‘*€3) Project.~~The Lerm °*project’ means an entlity



BAISY .45% S.L.Co

=
that provides :amily planning services with funds

received under this title,’’,
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THE WHITE HOUSE

‘4 WASHINGTON b
AC/ER
J June 19, 1991
THE CHIEF of STAFF
MEMORANDUM FOR JOHN H. SUNUNU has seep
THROUGH : Fred McClure;%TV“~ “'*S/
/1.1
FROM: Brian Waidmann
SUBJECT: Legislative Developments on the Famil

Planning Bill

President Bush signed a letter saying he would veto legislation
changing current federal abortion policy, including legislation
that weakens the family planning regulations recently upheld by
the Supreme Court.

We are working to keep veto strength in the Senate. You should
know about one new development that could affect veto strength.

The legislation approved by the Senator Labor committee requires
family planning clinics to provide non-directive abortion
counselling. Nearly all Senators who usually vote pro-life
oppose this mandatory provision. Several add, however, that
making abortion information optional at the discretion of the
clinic could get their support.

Pro-choice Senators are considering this change. If they accept
it, we could fall short of the necessary 34 votes in the Senate.
This is especially true in light of the intense lobbying campaign
being waged by Planned Parenthood and others who are
characterizing this as a free speech issue.

This change has surface appeal. While it could be argued that
the change improves the bill, the fact remains that it could
substantially affect the HHS' proposed family regulations.

This will be the key issue during the coming debate on the family
planning bill. I recommend that you soon convene a meeting with
officials from counsel's office, Justice Department and HHS to
discuss this issue and decide legislative strategy. I will work
with Fred McClure to set up the meeting.
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July 3, 1891

MEMORANDUM FOR JACKIE KENNEDY
FROM: . Sue |Authsr
SUBJECT: Wednesds

The following individuals will be attending the Family Planning
Bill meeting:

Fred McClure
Boyden Gray
Lee Liberman
Gary Andras
Brian wWaidmann
John Roberts (Deputy Solicitor General, Department of Justice
Mike Astrue (General Counsel, HHS)

Dr. william Archer (HHS staffer, in charge of family planning
programs dsaling with population)

I have cleared the three agency folks in for the meating.
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THE CHIEF o ST

) . See“
T0: Governor Sununu has

FROM: Chris Smith
Here is the memo I promised outlining the major pro-1ife congressional

issues with which we are dealing thic year. We are sending this memo to
Gary Andres as well, since he requested such a rundown.
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CONFIDENTIAL *** CONFIDENTIAL *+* CONFIDENTIAL

May 29, 1991

INTRODUCTION

In 1989, the President vetoed four bills to prevent weakening of existing
pro-1ife policies (Labor/HHS, foreign operations, and DC twice), During
1990, it was not necessary for the President to employ his veto in defense of
pro-life policies, because all pro-abortion amendments were defeated in one
fashion or another.

During 1991, it will probably again be necessary for the President to use
his veto to block pro-abortion fegislation, due in part to the departure of
pro-life stalwarts Humphrey and Armstrong from the Senate, and an eight-seat
shift in the House in the 1990 election.

We believe that the President's veto will be sustained on any issue which is
properly defined by the White House as an abortion issue.

However, the need for vetoes can be reduced by early assistance from the
White House (and from various Executive Branch agencies) in framing specific
issues before congressional votes occur. For example, the President's June
26, 1990 letter promising to veto any foreign aid bill that weakened the
Mexico City Policy or Kemp-Kasten anti-coercion law played a key role in
framing that issue and in the eventual defeat of the pro-abortion amendments
in Congress, On the other hand, the Tagk of such a letter prior to the May
22, 1991 vote on the AuCoin Amendment, inhibited the ability of pro-life
House members to convince marginal members that a vote for AuCoin would be
perceijved as a vote for "abortion on demand throughout pregnancy" (although

in substance it was just that).

Title 10 Regulations
"Freedom of Choice Act®
Rep. Levine's “Freedom of Access to Clinic Entrances Act"

Parental Notification for Abortion ‘
Pro-1ife Policies That Govern the AID "Population Assistance" Program

7 Mexico City Policy
9 Kemp-Kasten Anti-Coercion Law
11  Department of Defense
11 Medicaid Abortions-- Hyde Amendmenti-- i.abor/HHS Appropriations Bill
13 Funding of Abortions in the District of Columbia
14 Legislation Dealing with the RU 486 Abortion Pill
Wyden Bill (HR 875) to Overturn the FDA Import Ban
Product Liability Fairness Act ($. 640)
15 Fetal Tissue Transplantation-- N.T.H. Bill
16 Legal Services Corporation

N e N
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May 29, 1991, confidentiag} memo on upcoming abortion issues: 2

TITLE 10 FAMILY PLANNING PROGRAM-- PRO-LIFE REGULATIGNS
T o A ERUDRAN- - PRO-LIFE REGULATIGNS

The May 23 Supreme Court decision in fust v. Sullivan represents a major
advance in de-legitimizing abortion as a method of family planning, The
Court upheld regulations that erect a "wall of separation" between abortion
and federally funded contraceptive programs.

Lopsided majorities of the public oppose the use of abortion as a method of
bjrth control.  Thus, to the extent that the issue is framed as intended to
discourage the promotion of abortion as a birth-control method, it resonates
favorably with a majority of the public. Of course, the opposition and much
of the press will insist that it is an issue of free speech and equal access
to "medical care.”

The Planned Parenthood Federation of fimerica (PPFA), NARAL, and their allies
first intend to invest massive resources in an all-out campaign to seek
enactment of legislation (probably a Title 10 reauthorization bill) that
would overturn the pro-life regulations-- within 60 days. This campaign
will be led by Rep. Waxman and Senators Kennedy and Chafee.

"We are poised and ready to get out a massive advertising campaign with a much
higher intensity than we have ever done before," PPFA President Faye

Wattleton told The New York Times. The newspaper added that “the campaign
would be directed particularly at members of Congress in their home

di?griﬁts, she said, and would include waves of Tetter-writing and telephone
calls. :

The pro-abortion coalition believes that if they can generate enough
pressure on the Title 10 issue, some pro-1ife Members of Congress may panic
and go entirely over to the pro-abortion side. That would make it easier
foyfthe pro-abortion forces to pass other bills to repeal existing pro-life
policies.

* It is important that apprepriate Administration officials step forward
to accurately explain the purpose and effect of the regulations, e.g., to
end government-sponsored promotion of abortion as a "family planning
option". Failure to do so will emhance PPFA's ability to frame this as a
First Amendment issue. DHHS Secretary Sullivan chose not to participate in
a May 28 debate on the issue on the Maciieil/Lefirer Report, and Tower-rank ing
officials familiar with the issue were not permitted to go on to defend the
regulations,

* The President should imuediately state flatly that he will veto any
language to undermine the pro-life Title 10 requlations, whatever the
vehicle. That will help lock up some soft pro-life Republican votes early
on.

* The Administration should actively get behind efforts by pro-life
congressional leaders to attach a strong parental notification law to the
Waxman-Kennedy bill, (See below.) This issue cuts strongly against the
pro-abortion lobby.
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Jud%ing from the May 22 House rotl call on the AuCoin Amendment, the Waxman
hi1l will 1ikely pass the House, but with early assistance from the White
House, the margin should be well short of two-thirds.

On Sept. 25, 1990, the Senate adopted a similar Chafee amendment by a vote
of 62 to 36 (the 62 included at least two votes that are recoverable), but
the vehicle (Title 10) then died when Sen. Hatch led other Republicans in

opposing cloture (which failed 50-46). Senator Hatch's active leadership
will be essential to blocking the Waxman-Kennedy-Chafee effort.

Pro-regulation talking points include:

-- The Waxman-Kennedy-Chafee bill should be rejected because it would
require the federal government to promote abortion as a birth-control
“optio?." Most Americans oppose the use of abortion as a methed of birth
control.

-~ Although abortion remains lagal, abortion is not simply another "medical
service." Every abortion stops a heating heart. Abortion is not a medical
benefit but a social evil, and the government can recognize this by seeking
to discourage ahortion, even while abortion remains legal. By the same
token, cigarettes and assault weapons are generally legal, but the
government is not required to promote these things.

~- The Waxman-Kennedy-Chafee bill should be rejected because the
regulations de not interfere with constitutional free-sqeech rights,
according to the U.S. Supreme Court. Rather, the regulations merely
reflect the laudable goverpment policy of favoring childbirth and
discouraging abortion.

-- The regulations expticitly provide that if a woman shows up at a Title
10 ¢linic with a life-endangering condition, such as an ectopic (tubal)
pregnancy, the Title 10 project is required "to refer the client
immediately to an appropriate provider of emergency medical services."
[Sec. 59.8(a)(2) and (b){2)] The Supreme Court rejected a claim by
Planned Parenthood that the regulations would prohibit referral of "a woman
whose pregnancy places her life in iominent peril,” citing these two
subsections of the regulations.
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“FREEDOM OF CHOICE ACT" (HR 25, S. 25)

The so-called "Freedom of Choice Act" (HR 25, 5. 25) has become the major
political "Titmus test" for NARAL and some other pro-abortion groups. Pro-
abortion Congressman Mike Kopetski (D-Or.), a member of the House Judiciary
Civil and Constitutional Rights Subcommitiee and a co~sponsor of the FOCA, said
May 22 on the House floor that the biil would be debated "before this House
chamber in just a few months." It is doubtful that this statement reflects
Speaker Foley's timetable, but it does appear that some pro-abortion leaders
are eager to bring this legislation to the floor during this Congress.

Even if the actual vote is delayed until next year, the pro-abortion groups
will try to exploit the Rust ruling to build support for the FOCA during the
next few months.

One essential element of the pro-abortion strategy is to "market" the FOCA as "a
simq]e codification of Roe v. Wade." Of course, a bill to codify Roe, if it
could be formulated, would be a very bad bill, But the FQCA goes much further,
and would invalidate many abortion laws that survived under Roe v. Wade, such as

parental notification laws.

It is very important, therefore, that pro-life forces immediately challenge
any press story or editorial that inaccurately characterizes the bill as
incorporating the standards of Roe. Please refer to the attached material
quoting the ACLU, Congressman Edwards (the prime sponsor of the FOCA), and
other sources to demonstrate that the bill woyld invalidate virtually any
restrictions on abortion at any stage in pregnancy, including all parental
notice_and consent laws.

Because the FOCA incorporates a national abortion policy that is in
actuality far more permissive than that favored by the majority of
Americans, the pro-abortion push for congressional action on this bill
provides pro~life forces and the Administration with an opportunity to re-
frame the abortion debate. Rather than just responding to attacks on rape,
incest, and free speech, we should all be pointing to this bill as the
embodiment of the real agenda of the "pro-choice" movement-- abortion on
demand throughout pregnancy, with government funding and mandatory
participation by health-care providers.
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LEVINE BILL (HR 1703)-- CONGRESSIONAL ENDORSEMENT OF
A_FEDERAL CONSTYTUTTIONAL RIGHT TO ABORTION

_H.R. 1703, the "Freedom of Access to Clinic Entrances Act of 1991," was
introduced by Rep. Mel Levine (D-Ca.) on April 10, 1991. On the same day, Mr.
Levine inserted a speech in the the Congressional Record explaining the legal
and policy rationales for the bill.

Under H.R. 1703, a person who "intentionally prevents an individual from
entering or exiting" a vmedical facility,” by "detaining the individual® or
by "obstructing, impeding, or hindering the individual's passage,” is guilty
of a federal felony, punishable by imprisonment of up to three years and
fines of up to $250,000. In addition, "any person aggrieved by a violation”
would be granted a private cause of action, and would be able to collect
damages and attorneys' fees.

NRLC supports only lawful, peaceful activities in defense of innocent human
1ife. However, enactment of the Levine bill would be a congressional

endorsement of a federal constitutional right to abortion. Presumably, Mr.
Levine hopes that a congressional endorsement of Roe would influence future
cases in which the Supreme Court or lower federal courts review restrictions

on ahortion.

Mr. Levine's intent is clear. His language would be inserted in the section of
the U.S. code that deals with criminal penalties for violations of federal
constitutional rights (e.g., the right to vote). His April 10 speech-- which
would be an important part of the "legislative history” of H.R. 1703 if it is
enacted-- appeared under the headline, "ABORTION IS A CONSTITUTIONALLY PROTECTED
RIGHT IN THIS COUNTRY." In the speech, Mr. lLevine stated:

[E]very day opponents of abortion and family planning gather for

the express purpose of intimidating and harassing women trying to see
their doctor and to deny women their constitutionally guaranteed right
to reproductive choice. [...] Traditionally, Federal criminal
sanctions have been imposed, in addition to any State sanctions, where
important Federal rights are involved... The precedent for this remedy
is clear. First, the issue involves rights protected by the Federal
Constitution: the right to freedom of choice.

NRLC strongly opposes HR 1703 or any olher measure that would place Congress on
record as supporting Roe v. Wade.
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PARENTAL NOTIFICATION FOR ABORTION

About 12% of all abortions are performed on girls age 17 and under. Often,
such abortions are performed on minors without any notification to, or consent
by, either parent.

The federal government should not fund aygncies that provide abortions to

3 ¥

minor_qirls in secret. Parents have the right to know when their child
undergoes a surgical procedure as serious as an abortion. Young girls need
guidance from their parents before they make life-changing decisions, such
as whether or not to have an abortion.

Congressmen Chris Smith (R-NJ) and Alan Mollohan (D-WV), co-chairmen of the
Congressional Pro-Life Caucus, have introduced the Family Unity and Parental
Notification Act (HR 1490).  (Senator Coats intends to introduce a very
similar measure.) This bil1 would require organizations that receive
foderal DHHS funds to notify one parent 48 hours before performing an
abortion on a girl aged 17 or younger. The bill would not apply in states
that already have laws in effect requiring parental consent or parental
notification for abortion, or in certain exceptional cases.

A version of this bill will be offered as an amendment to legislation to
reauthorize Title 10 (see ahove).

The Supreme Court has repeatedly upheid the constitutionality of parental
notification and consent laws, most recently in 1990. (However, the “Freedom of
Chojce Act® would invalidate all Jaws requiring parental notification or consent
for abortion, including those explicitiy upheld by the Supreme Court under Roe.
See above.)

Pubtic Opinion

There is overwhelming public support for laws to require abortionists to notify
at least one parent before performing an abortion on a minor. For example, a
1989 New York Times poll found 83% support for mandatory notification of "at
least one parent."

1990 Senate action o parental notification

During 1990, the Senate twice approved amendments, sponsored by now-retired 3en.
William Armstrong {R-Co.), to require notification of one parent 48 hours prior
to performance of an abortion on a minor daughter. The Armstrong amendments
were very similar to the Smith-Molloban bill.

The Armstrong proposal was first offered to a bill (1989-90 number S. 110) to
reauthorize Title 10 of the Public Health Service Act, on Sept. 26, 1990. The
amendment was adopted after surviving a procedural challenge, 54 to 43, but 3.
110 then died without Senate passage. On Oct. 12, Armstrong offered a similar
amendment to the Fiscal Year 1991 DHHS appropriations bill, After heated
debate, the amendment was adopted after surviving a tabling motion on a 48-

A8 tie. However, it was dropped in conference committee, without a vote by
the House. If the Smith-Mollohan bill is modified to include a "bypass”
procedure for cases of child abuse, such as incest (as is under discussion
among pro=1ife leaders), a majority might be mustered in the current Senate

for the Smjth-Mpllohan-Coats measure.
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PRO-LIEE POLICIES THAT GOVERN THE AID “POPULATION ASSISTANCE" PROGRAM

e e e ey e e ———————erry— L —

The U.S. currently provides about $330 million/yr., in several accounts
administered by the U.S. Agency for International Development (USAID), for
"population assistance" programs in less-developed nations. These funds
are currently governed by two major pro-life policies: (1) the Reagan-Bush
"Mexico City Policy," and (2) the Kemp-Kasten anti-coercion law. Both of
these policies are currently under attack by a coalition of “abortion
rights," population-control, and environmental organizations.

NRLC neither supports nor opposes “popuiation assistance® funding, so long
as distribution of the funds continues to he governed by the undiluted
Mexico City Policy and Kemp-Kasten law.

/ The Mexice City Policy

NRLC regards the Mexico City Policy as perhaps the most important single
pro-life policy in effect at the federal level.

The policy provides that private organizations that campaign to legalize
abortion in foreign countries, or that otherwise promote abortion ?other
than in cases of life of mother, rape, and incestg are ineligible for
population assistance funds. The key nere is that the policy is an
eligibility criterion. A recipient organization may not promote abortion
even with funds from non-U.S. sources. Prior to adoption of the policy,
private organizations that received from 25% to 90% of their annual budgets
from USAID were also able to perform and aggressively promote abortion in
Third World nations, simply by 'segregating' the U.S. funds from the direct
cost of the abortion procedures in their hookkeeping.

Opponents, led by the Planned Parenthood Federation of America (PPFA), claim
that it has crippled delivery of contraceptive services. In fact, the
policy has enly crippled PPFA's ability to promote abortion, since in many
Third World nations, local family-planning associations are no longer
responsive to PPFA pressure to promote abortion (since to do so would cost
them their AID funds). :

PPFA has taken the position that “reproductive rights are indivisible," and
thus, has lost its AID funding. However, Lhe policy has not reduced funding
for contraceptive services by $1. A1l funds removed from Planned Parenthood
have been re-programmed to other agencies that have agreed to stick to
contraception-- of which there are about 400.

In a June 26, 1990 letter to key members of Congress, President Bush made it
clear that he would use his veto power to prevent any weakening of the
Mexico City Policy.

$ince 1985, the key hattles on the Mexico City Policy and the Kemp-Kasten
Amendment have occurred on the foreign operations appropriations bill,
Beginning in 1989, Chairman Obey, although generally pro-abortion, has
consistently voted against all amendments to weaken either policy, on
pragmatic grounds that inclusion of pro-abortion language achieves nothing
but’getting his bill vetoed. When the President vetoed the bill in 1989 on
the UNFPA issue, Obey did not seek an override vote, but immediately dropped
the offensive provision and sent the President another bill.

!
b
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» On June 27, 1990, Obey provided crucial support for a Chris Smith-Henry Hyde
Amendment that struck language that would have undercut the Mexico City and
Kemp-Kasten policies.

This year, Obey will no doubt push for meetings, negotiations, and some sort
of "deal" on these issues. On the substance of the abortion pelicies, no
compromise is possible. A1l of the formulations put forward by Kostmayer,
Bill Green, Chet Atkins, et al, have the same effect-- to restore U.S.
funding to organizations that promote abortion (or even coercive abortion),
with various bookkeeping rules for cosmetic effect.

So far, the population-control groups have been able to have it both ways:
they concentrate their lobbying efforts on repeal of the anti-abortion
policies, but in the press they claim that the issue 15 family-planning
funding, which they imply that the Administration is opposed to, or has cut
back on. (See, for example, the May 9 op ed piece by Hobart Rowen in the
The Washington Post.) They have continued to make these claims even after
the President with no fuss signed the FY 1991 bil] that contained a 360
million increase in aggregate population assistance (from about $270 to

about $330 million).

The President's pro-contraception positicn could be highlighted, and the
opposition's pro-abortion priorities spotlighted, if the Administration
established a linkage between these two issues. Right now, the population-
control/environmental coalition is pressing for an increase in aggregate
population assistance to §570 willion. If the Administration tells Green,
Snowe, Obey et al that willingness to accept bills containing future
increases in population assistance is contingent on the continuing
application of the Mexico City and Kemp-Kasten policies, they and their
allies would be placed more on the defensive in justifying their campaign to
repeal the abortion restrictions.

In the Senate, Chairman Leahy is hostile to the pro-life policies and
sympathetic to funding increases. lLast year, Sen. Wirth garnered 57 cloture
votes on an anti-MCP amendment.

In an annual ritual, the House Foreign Affairs Committee this month approved
amendments to the foreign aid authorization bill to overturn the MCP (the
Meyers Amendment) and to exempt the UNFPA Trom the Kemp-Kasten Amendment
(the Yostmayer Amendment). The Senate committee is likely to adopt similar
provisions. Of course, Sen. Helms is strongly committed to the pro-life
policies, and is in a position to impede the progress on the measure.
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Kemp-Kasten Anti-Loercion law

The Kemp-Kasten anti-coercion law, which is a part of the annual foreign
operations appropriations bill, denies U.5. population-control assistance to any
organization that "supports or participates in the management of a program of
coercive abortion-or involuntary sterilization."  Under this amendment, the
0.S. has withdrawn funding from the United Nations Population Fund (UNFPA),
based on determinations by the USAID that the UNFPA is deeply involved in
China's population control program, which systematically employs coerced
abortion. (The U.S. Court of Appeals for the District of Columbia in 1986
uzhe;d UfAID's determination that the UNFEA's extensive role in China violates
the Iaw. '

The UNFPA has been a consistent and vigorous defender of China's population=
control policies. As UNFPA Executive Director Nafis Sadik put it on the (BS
Nightwatch program (Nov. 21, 1989), "The implementation of the [birth control]
policy [in China] and the acceptance of the policy is purely voluntary. There
is no such thing as, you know, a Ticense to have a birth and so on."

There have been many attempts to understate the nature and the degree of the
UNFPA's involvement in China's program. For example, it is often alleged that
the UNFPA role in China is limited to "demographic statistics" or "research in
contraceptive technology.” Even 1f these claims were true, it would not
ameliorate the fact that top officials of the UNFPA have vigorously defended
China's population program against all critics, or that the UNFPA points to
China as a model for other developing nations. But in fact, the UNFPA role is
far more extensive. After an in-depth review, USAID concluded in 1985 that "the
kind and quality of assistance provided by UNFPA contributed significantly to
China's ability to manage and implement a population program in which coercion
was pervasive," and this remains the case. :

Rep. Smith has received a May 23 letter from AID reporting that the FY 1991
funds originally earmarked for UNFPA had been re-programmed to other family
planning projects, "since there have heen no significant changes either in
the nature of China's population program or in UNFPA's assistance to it that
would warrant the resumption of support for UNFPA."

A1l funds withdrawn from UNFPA since 1085 have been re-programmed to other
family planning agencies. Attached to the May 23 letter was a list of 15
population programs that will receive the $10 million in FY 1991 funds
originally budgeted for UNFPA. The largest grant on the list is a $2.5
million grant to the International Planned parenthood Federation/Western
Hemisphere, a federation of Latin American family planning groups.

In 1989, President Bush vetoed the entire foreign operations assistance
bil1l, based in large part upon the inclusion of the Mikulski Amendment. (In
1990 a similar Mikulski Amendment was defeated when only 51 senators voted
to invoke cloture on the amendment.) In vetoing the Mikulski Amendment in
1989, President Bush said: wynfortunately, the Congress has inserted in the
bil1 the so-called Mikulski Amendment, which would fatally weaken the
integrity of the Kemp-Kasten anti-coercion provision by earmarking funds for
the United Nations Fund, the only organization that has ever been determined
to violate that provision. The Fund participates in and strongly defends
the program of a particular foreign government which relies heavily upon
compulsory abortion. This fund has received no United States assistance
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since 1985, precisely because of its involvement in this coercive abortion
policy, The current bill thus represents a radical and unwarranted change
in policy. The Mikulski Amendment is rendered no more acceptable by a
clause which requires the Fund to keep its hooks in a manner so as to
prevent the direct flow of United States assistance to the particular
foreign government. The current Kemp-Kasten law tells all family planning
organizations that they must refrain from supporting coercive programs, or
the United States will direct its resources to alternative organizations
which respect the fundamental principle of voluntariness. The bill would
negate this essential human rights principle through substitution of a
simple accounting requirement, and I find this unacceptable.”

A1l of the President's 1989 statements logically should apply with equal
force to the Kostmayer Amendment (approved by the House Foreign Affairs
Committee earlier this month), which takes the same approach.

This year, Hatfield, Green, and the athers will attempt to negotiate a
compromise" with the White House. You can be sure that any so-called
"compromise” will amount to (1) continued UNFPA participation in China's
coercive program, along with (2) restored U.S. funding for the UNFPA-- the
very combination forbidden by the Kemp-Kasten anti-coercion law. Any such
proposal, however formulated, would directly contradict the unequivocal
position stated by the President in his November 19, 1989 veto message on
the Mikulski Amendment, and his June 26, 1980 letter opposing the Lehman
Amendment .
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DEPARYMENT OF DETENSE

A——A——

A successful filibuster of the pro-abortion AuCoin-Wirth Amendment might be
mounted, with White House assistance. Otherwise, a veto will be necessary,
and would be sustained in either house. (See attached press releases.)

MEDICAID ABORTIONS--HYDE AMENDMEMNT - -L ABOR/HHS APPROPRIATIONS BILL

Until 1976, any abortion performed Dy a physician on & Medicaid-eligible client
was considered by definition to be "medically necessary," and therefore
automatically reimbursed by the federal government. Under this de facto
abortion-on~demand policy, the federal Medicaid program was paying for nearly
300,000 abortions annually. Since 1976, Congress has prohibited federal
Medicaid funding of almost all abortions through the "Hyde Amendment," which

is a "rider" to the annual Department of Health and Human Services (DHHS)
appropriations bill. Since 1981, these bills have permitted federal funds

to be used only “where the life of the wother would be endangered if the

fetus were carried to term.”

In 1989, Congress sent President Bush a pHMS appropriations bill that would

have expanded the circumstances under which federa] Medicaid funds could be used
for abortions. The language approved by Congress (the "Boxer Amendment")
ostensibly would have provided federal funding of abortion in cases of rape and
incest. However, the Boxer Amendment was written so as to require federal
funding of abortion in cases in which minor females became pregnant, through
consensual sex, in violation of state “statutory rape" laws. Also, the Boxer
Amendment permitted an alleged assault to be reported to "a public health
service," which could be an abortion ¢linic or telephone counseling service, in
lieu of reporting to a law enforcement agency, and set no explicit time limit on
such reporting.

President Bush objected to the Boxer Amendment and vetoed the bill, for
reasons explained in a letter to Senator Hatfield dated Oct. 17, 1989. The
President's veto was upheld on Qct. 25, 1988, on a vote of 231 to override
to 19] to sustain-- 51 votes short of two-thirds.

During 1990, pro-life House Chairman Natcher employed procedural devices 1o
prevent the pro-abortion forces from obtaining a House vote on the
rape/incest language. Later, the Semate Appropriations Committee added the
rape/incest language. Pro-life forces responded on the Senate floor by
attaching to the rape/incest clause, an Armstrong amendment requiring DHHS-
funded organizations to provide parental notification for abortion. Rather
than provoke a politically painful confrontation on the parental
notification issue on the House floor, pro-abortion Senate Chairman Harkin
dropped the hybrid rape-incest-parentat notification in conference.

This year, pro-abortion members of the House Appropriations Committee are
pressing to have the DHHS bil1 considered under a Rules Committee resolutiocn
that would permit them a vote on the rape/incest amendment. Predictably,
Natcher will not go along with this; he prides himself on never seeking a
rule on his bill.  The pro-abortion forces may retaliate by raising a point
of order (legislation on an appropriations bi11) on the floor, which would
strike the entire Hyde Amendment from the bill. The Senate Committee can
be expected to restore the rape/incest version, which would also command a
substantial majority on the floor. The pro-1ife forces will again respond
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by offering the parental notification proposal as an amendment to the
rape/incest language.

The White House could be most helpful in lobbying for the parental
notification measure, since it is winnabie (the most recent vote, on Oct.
12, 1990, was a 48-48 tie). If the parental notice amendment is adopted,
it torpedoes the rape/incest clause. [f it is defeated, if provides an
additional justification for a veto that is vastly more politically
attractive than the rape/incest issue ailone. [E.G., "the President could
not sign the bill because the Congress weakened existing restrictions on the
use of tax funds for abortions, and rejected a requirement that federally
funded agencies notify one parent before performing an abortion on a minor.
The President does not feel that the federal government should subsidize
clinics that perform abortions on mirors in secret, without the knowledge
of a parent.)
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FUNDING OF ABORTION IN THE DISTRICT OF COLUMBIA

The entire District of Columbia budget. including so-called "Jocal fuqu."
is under federal control and is appropriated by Congress, in accord with
Article I of the Constitution, which gives Congress complete legislative
authority over all D.C. affairs. Until 1988, the city government used
congressionally appropriated "local” funds to pay for abortion on demand.

In 1088, Congress for the first time adopted an NRLC-backed amendment ending
government funding of abortions in D.C., except to save the life of the mother.
In 1989, Congress sent President Bush two bills that would have restored the
authority of the city government to pay for abortion on demand with so-called
"lacal" funds, and to fund abortions in cases of rape and incest with "federal”
funds. The President vetoed both bills, thereby preserving the pro-life policy.

As a result of the pro-life policy, the total number of abortions performed
annually in D.C. has dropped by about 1,000 a year, The number of
government-funded abortions had dropped from abeut 4,000 a year to 1.

In 1090, the Fiscal Year 1991 D.C. appropriations bi11 that emerged from
conference again contained language that would have restored tax-funded
abortion on demand in D.C.  The House twice rejected the conference language
(Oct. 20 and Oct. 25, 1990). The confereace committee then restored language
preserving the pro-life status quo.

We hear that Chairman Julian Dixon fecls that he 1s compelled to again go -
through the exercise of including the same old pro-abortion language in the
bill.,  However, if the House rejects the conference report once, he will
not force a second vote, we are told. Moreover, it seems unlikely that he
would force more than one veto, as he did in 1989.

The Washington Post and other critics of the President's pro-life policy
claim that it is a federal infringement on "home rule” or "local funds." In
fact, however, as Marlin Fitzwater pointed out in 1989, all of the funds
involved are appropriated by Congress. Ffor the President to sign a bill
that 1ifted the ban on "local funds® would be tantamount to signing a check
to pay for roughly 4,000 abortions a year.

As for "home rule," it is noteworthy that Julian Dixon, Norton, and other
critics of the pro-life policy do not really object in principie to Congress
“dictating“ abortion policy to the bistrict of Columbia. We know this
hecause they are all co-sponsors of the “Freedom of Choice Act" (see page
4), which would expVicitly prohibit the n.C. city government (and all 50
state 1egis1aturesg from placing any }imits on abortion.
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Wyden bill (HR 875) to overiurn FDA import ban

NRLC is strongly opposed to the use of RU 486 to induce abortions, whether
in research studies or otherwise. But NRLC has never abjected to research
on RU 486 for purposes unrelated to abortion.

In June, 1989, the Food and Drug Administration (FDA) added the French abortion
pill, RU 486, to the Tist of drugs that may not be imported into the U.S. by
private individuals for personal use. Rl 486 is not approved to be prescribed
for any purpose in the United States, and in the FDA's judgment the drug poses
substantial health risks unless it is taken as part of a carefully supervised
research program. This judgment is clearly well-founded. In France, even
under extraordinarily close medical supervision, there has been a reported
death, two near-fatal heart attacks, and serious complications in 5% of the
women who have used the RU 486 abortion technique. Recently, the French
government banned administration of the pill to any woman over age 35, or to
smokers of any age. Although the American Medical Association (AMA)

supports testing of RU 486 for abortion and other purposes, the AMA strongly
supported the FDA's import ban on Ri 486.

Rep. Ron Wyden has introduced HR 875, which would nullify the FDA's import
ban. At present, the pro-abortion lobby is using this bill mostly as a
propaganda tool, telling the press that its passage is necessary in order to
1ift a federal ban on "medical research" with RU 486. In reality, of
course, the personal import ban has nothing to do with medical research. As
the FDA has repeatedly stressed, there is no ban on medical research on RU
486, and indeed no restrictions on such research, other than the research

permit requirements that apply to all unapproved drugs.

It is not clear whether Wyden actually intends to try to move the pill
through the legislative process. If he did so, he would risk the sort of
debate that would reveal his phony equation of the import ban with a
research ban, and also the public-healih grounds for maintaining the import
ban.

"Pproduct Liahility Fairness Act" (S. 640)

The proposed "Product Liability Fairness Act® (S. 640) would greatly weaken
barriers to the introduction of risky new abortion-inducing drugs in the
U.$., such as the French abortion pill, RU 486. NRLC opposes the hill
unless it is amended to preserve current law on such drugs. The House
Energy and Commerce Committee approved such an amendment (the "Tauke
Amendment") in 1988, but the bill never reached the House floor.
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FETAL TISSUE TRANSPLANTATION-- N.T.H. BYLL

Current DHHS policy prohibits NIH funding of transplantation into humans of
tissue obtained from induced abortions.  This “moratorium’ does not
prohibit research (including transplantation) on tissue obtained from
ectopic pregnancies or spontaneous abortions, or cell cultures begun from
such sources: NIH continues to fund these types of research (which are
supported by NRLC).

Title I of Rep. Waxman's "NIH Revitalization Amendments® (HR 2281,
originally HR 1532) would mandate federal funding of fetal-tissue
transplantation. At the May 7 subcommittee markup, this provision was
petained on a nearly partly line vote, and the bill itself was then approved
on a party-line vote. A similar pattern is expected in full committee,
where markup is tentatively scheduled for June 4.

Title I would also severely diminish the authority of the Secretary of DHHS
to block any form of human experimentation on ethical grounds. In testimony
before Mr. Waxman's Health Subcommittee on April 15, recently confirmed NIH
Director Bernadine Healy, M.D., said:

Under the title [Title I], this important responsibility would, in fact, be
taken from the Secretary and given to a review board, which would be an
intrusion on the authority of the Executive Branch. This could be a
dangerous precedent. As you know, [the] statute vests broad discretionary
authority in the Secretary to determine what kinds of research the
Department will or will not support; it is necessary to make these
decisions using a mix of scientific, secial, policy, and ethical
considerations. The authority to define research funding policy should
remain under the purview of the Secretary, who has the broad-based
knowledge to make these decisions, as well as the ultimate responsibility
for the outcome of those decisions.

Dr. Healy's comments, while helpful, were somewhat off the mark in calling
Waxman's language a "precedent.” Waxman is establishing not a precedent,
but a process, which will govern all future issues involving biomedical
research on human subjects. The mechanism that Waxman wou d create would
virtually guarantee that future decisions about federal funding of ethically
questionable human experimentation would bhe made by ad hoc committees
dominated by specialists in the specific research fields affected. Although
the Secretary of DHHS would appoint the committees, he must do so according
to criteria spelled out in the bill, under which it would be politically
very difficult to appoint a committee not dominated by "nominees” of the
professional societies with the greatest stake in any given line of
research. It is impossible to predict all of the issues to which such a
process might apply in the future, but not all would involve fetuses. Under
the Waxman bill, neither the Secretary nor the President could overrule the
vote of one of these elite ad hoc committees.

Congressman lLent questioned the constitutionality of this proposal at the
May 7 subcommittee markup, but on rather narrow “appointments clause”
grounds. This “separation of pawers” attack should be expanded and
amplified throughout the legislative process, thereby laying the groundwork
for a veto (successfully sustained) separate and distinct from the merits of
the fetal-tissue moratorium.
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LEGAL SERVICES CORPORATION

Agencies that receive funds from the federal Legal Services Corporation (LSC)
are currently prohibited by the LSC authorizing statute from using federal or
private funds to litigate to procure an abortion, except to save the mother's
Tife. In addition, a rider to the annual Commerce-Justice-State appropriations
bi11 prohibits the use of LSC funds "to participate in any litigation with
respect to abortion." However, some L5( grantees continue to utilize JOLTA
("Interest On Lawyers' Trust Accounts") funds for pro-abortion litigation.

NRLC supports language to prohibit any }itigation or lobbying by LSC-funded
agencies, with funds from any source, including IOLTA funds, on either side
of the abortion issue. During subcommittee markup on Rep. Frank's LSC
reauthorization bill (HR 2039? on April 25, Rep. Gekas offered such an
vabortion-neutral," which was defeated 2-5.  The same amendment will be

! offered at subsequent stages in the legislative process. Unless the
amendment is included in the final bill, it should be vetoed, lest the LSC

network again become a legal-defense arm of the pro-abortion movement.

R
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Congress of the United States
; Bousge of Representatives
SAashington, P.L. 20518
May 30, 1991

Dear Colleague:

On May 23, the U.S, Supreme Court upheld the constitutionality of federal regulations that seek
to ensure & Congressionally-mandated "wall of separation" between abortion and family planning.

Unfortunately, many media reports have trumpeted misleading charges by opponents of the
regulations about their actual scope and purpose. We have also heard many "the sky is falling” claims
that this decision will "cripple family planning services."

This campaign was carefully orchestrated by Planned Parenthood and other supporters of
abortion-on-demand well in advance of the Court's decision. A Planned Parenthood pubhcanon, "The
Title X Gag Rule--Winning No Matter What The Court Decides," lays out their strategy in cons1derable
detail,

Supporters of abortion-on-demand have already introduced legislation to overturn these common
sense regulations. Their principal argument is that the regulations violate "free speech" rights. We
believe that this argument and others are easily refuted when one takes the time to look at the facts.

The prmclpal pomt to keep in mmd when exammmg this issue is that Congress did not intend
p fa ining when it created the Title X program. The

leglslatwe hlstory is abunda.ntly clear on tlus point, Nl

Likewise, the American people are overwhelmingly opposed to the use of abortion as a method
of family planning. Details on polling data and other pemnent information are included in the attached
fact sheet. We urge you to take a few momients to review this information and please don’t hesitate to

call on us if we can be of any further assistance.
2 Sk,

CHRISTOPHER H, SMITH, M.C.

ot

EARL HUTTO, M.C.

Sincerely,
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Taxpayers Should Not Be Compelled
To Subsidize Abortion Advocacy

"None of the funds appropriated under this title
shall be used in programs where abortion is a
method of family planning."

--Section 1008 of Title X of the Public Health Service Act
(enacted by Congress in 1970)

"What is birth control? Is it an abortion?

Definitely not, an abortion kills the life of a
baby after it has begun...Birth control merely
postpones the beginning of life."

—Elanned Parenthood, August 1963.

* The language of the Title X statute makes it clear that abortion
is outside the scope of the progtam. "It is, and has been, the
intent of both Houses that funds authorized under this legislation
be used only to support preventive family planning services...,"
the 1970 Conference Report stated.

* Only programs that receive Title X funds are governed by the
HHS regulations, They do not govern an organization’s activities
outside the scope of its Title X program. The regulations limit
funding to programs which:

-- do not include abortion as a method of family
planning;

-- maintain physical and financial separation from
prohibited abortion activities;
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-- do not engage in any activities that encourage,
promote, or advocate abortion as a method of
family planning; and

- do not provide counseling and referral for
abortion. '

The Supreme Court found that “"the Secretary amply justified” the change in the
regulations with a "reasoned analysis.” The Chief Justice, writing for the majority, stated:

"The Secretary explained that the regulations are a
result of his determination, in the wake of the
critical reports of the General Accounting Office
(GAQ) and the Office of the Inspector General
(OIG), that prior policy failed to implement
properly the statute and that it was necessary to
provide ‘clear and operational guidance to grantees
to preserve the distinction between Title X
programs and abortion as a method of family
planning.’" (RnsuL._Snllman Majority Opinion,

p. 10)

In its previous Maher v. Roe decision, the Court held that government may "make a
valve judgment favoring childbirth over abomon, and...implement that judgment by the

allocation of public funds."

Likewise, in upholding the constitutionality of the Hyde Amendment in 1980 (Harris v,
McRae), the Court declared: "Abortion is inherently different from other medical procedures,
because no othér procedure involves the purposeful termination of a potential life."

Opponeﬁts of the HHS regulations argue--incorrectly--that they deny "free speech" rights.
The Court addressed this issue directly:

"The Secretary’s regulations do not force the Title X grantee to
give up abortion-related speech; they merely require that the
grantee keep such activities separate and distinct from Title X
activities, Title X expressly distinguishes between a Title X

grantee and & Title X project." (Rust v, Sullivan, pp.19-20)

The argument that the Government "unconstitutionally discriminates on the basis of
viewpoint" was- also dismissed by the Court, That argument "would render numerous
government programs constitutionally suspect,” the Court pointed out. "When Congress
established a National Endowment for Democracy to encourage other countries to adopt
democratic principles, it was not constitutionally required to fund a program to encourage
competing lines of political philosophy," the Justices explained.
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The Court also addressed the red herring claim that the regulations do not provide any
latitude for dealing with a medical emergency:

"Abortion counseling as a ‘method of family planning’ is
prohibited, and it does not seem that a medically necessitated
abortion in such circumstances would be the equivalent of its use
as 2 ‘method of family planning,” Neither Section 1008 nor the
specific restrictions of the regulations would apply. Moreover, the
regulations themselves contemplate that a Title X project would be
permitted to engage in otherwise prohibited abortion-related
activity in such circumstances. Section 59.8(a)(2) provides a
specific exemption for emergency care and requires Title X
recipients ‘to refer the client immiediately to an appropriate
provider of emergency medical services.” 42 CFR 59.8(2)(2)
(1989). Section 59.5(b)(1) also requires Title X projects to
provide ‘necessary referral to other medical facilities when

medically indicated.’” (Rust v, Sullivan, pp.18-19)

* Prior to the 1988 HHS reforms, grantees were required to refer for abortions
as a condition of receiving federal funds. Since approximately one-third of all
Title X clients are adolescents and Title X has a "client confidentiality” policy,
Congress was subsidizing a program that referred unemancipated minors for
abortions without their parents’ knowledge or consent.

* Tt is hypoeritical for opponents of the regulations to argue that they are
advocates of "free speech” when they would force conscientiously opposed
individuals to refer for abortions as a condition of receiving federal family
planning funds. : :

* Public opinion polls have repeatedly demonstrated that Americans do not
support the provision of abortion "as a means of birth control." A March 1989
Boston Globe poll found 89% opposition to this practice and a survey conducted
by the Gallup Organization in May 1990 found 88% disapproval.

* Planned Parenthood, a leading opponent of the regulations, has performed
more than a million abortions in its own facilities since 1980. (Their 1989
"Service Report" lists annual figures from 1980 through 1988. Assuming the
same abortion carnage in 1989 and 1990 as in 1988--a conservative estimate--the
figure is well over a million.) The yearly breakdown follows:

Year Abortion Procedures
1088 111,189

1987 104,411

1086 08,638

1985 - 91,065

1984 ' 88,824

1083 85,242 .
1982 82,916

1981 79,997

1980 77,880



/‘IUN @3 '91 15:29  T0:4562397 FROM: FAMILY RESEARCH COUN T-268 P. 82

"
Lol -

MEMORANDUM

TO: Ed Rogers, Deputy Assistant to the President and
Executive Assistant to the Chief of Staff

FROM: Elizabeth Kepley Law, Family Research Council
Michael Franc, Rep. Dannemeyer's Office WVP

RE: Su ted Talkin Poi __Regardin Admini o)
Pogition '

DATE: May 31, 1991

At the outset, pleaze bear in mind that the President’'s .
statement on Rust v. Sullivan will frame the debate on the
contested HHS regulations. Per our conversation and a meeting this
afternoon with Hill staff, NRLC, and other sympathetic groups, the
following are the fundamental points which we will use in defending
the Rust decision:

% The debate over Rust 1s about nothing less
than whether the federal govermment should
subsidize abortion as a methed of family
planning.

% Abortion is not a method of birth control or
family planning. Polls indicate that the
opposition to abortion is greatest when it is
presented in this context;

* Paderal funds should not be used to directly
or indirectly promote abortion or refer women
for abortions;

* When +the Congress coreated the Title X
program, it envisicned a narrow program focused
exclusively on preconceptual and preventive
family planning services., The opposition
regards the  Title X program as an all-
encompassing health facility for women, which
is contrary to the legislative history.
Neither c¢linic counselors nor facilities are
equipped to offer women extensive medical
advice (see final section of majority opinion

in Rust).

* Please note that the pro-abortion Members on
the Energy and Commerce Committee will distort
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the meaning of Rust and draw analogies to
broader programs such as Medicare.

* It is to our advantage to emphasize how
narrow the Title X pregram is, and to keep it
focused on its original purpose.

ac Brian Waidmann
Frances Norris
Leigh Ann Metzger



THE WHITE HOUSE

WASHINGTON

November 5, 1991

MEMORANDUM FOR THE SECRETARY OF HEALTH AND HUMAN SERVICES

Throughout the debate about the relationship of the Title
X family planning program and abortion counseling, some have
raised questions about the regulations dealing with services
offered to pregnant women.

We must ensure that the confidentiality of the
doctor/patient relationship will be preserved and that the
operation of the Title X family planning program is compatible
with free speech and the highest standards of medical care.

In order to clarify the purpose and intent of these
regulations, I am directing that in implementing these
regulations you ensure that the following principles, inherent
. in the statute, are adhered to:

1. Nothing in these regulations is to prevent a woman from
receiving complete medical information about her condition
from a physician.

2. Title X projects are to provide necessary referrals to
appropriate health care facilities when medically
indicated. .

3. If a woman is found to be pregnant and to have a medical

problem, she should be referred for complete medical care,
even if the ultimate result may be the termination of her
pregnancy. ' '

4. Referrals may be made by Title X programs to full-service
health care providers that perform abortions, but not to
providers whose principal activity is providing abortion
services.

I am determined to assure the integrity of the Title X
program in its mission to provide family planning services to
low-income individuals; adherence to this guidance will produce
this result.



POSSIBLE AGREEMENT ON POLICY WITH RESPECT TO PREGNANCY
RELATED SERVICES IN TITLE X FUNDED CLINICS
(OCTOBER 25 , 1991)

A. Treatment of Title X projects which provide prenatal care,
such as, but not limited to, community health centers,
hospitals, or family planning clinics that offer such care:

When a woman comes in for family planning services and is
determined in the course of the visit to be pregnant, she should be offered
information regarding her pregnancy. The provider of services will
furnish a list of community resources for medical care and social
services .which may include providers of pregnancy termination if they

. also provide prenatal care. If the woman elects to remain in that project

for services, she will be provided with the same pregnancy related
services and information that all of the projects’ patients receive. The
project would be allowed to retain Title X funds as part of its general
operating support. The Title X projects under Part A may use Title X funds
for all services that are allowable under Part B.

B. Treatment of Title X projects which do not provide prenatal
care:

(1) When a woman comes in for family planning services and is
determined in the course of the visit to be pregnant, she should be offered
information regarding her pregnancy. If she is found to have a significant
medical problem, she should be referred to a provider of comprehensive
medical care. The project will furnish a list of community resources for
medical care and social services which may include providers of
pregnancy termination if they also provide prenatal care. If requested, the
project will make every effort to assist the pregnant woman in making an
appointment with a prenatal care provider. In addition, the project will
provide the woman with written information to be developed by the
Secretary of Health and Human Services about appropriate prenatal care
that includes a discussion of proper nutrition and exercise, the need to
avoid alcohol, drug and tobacco use, and the importance of receiving
medical care.



(2) The project shall give factual answers to questions the woman has
about her pregnancy and her legal and medical options. Questions about an
individual's medical conditions ihat relate 1o her pregnancy should be
referred 1o an app_ropriate practitioner, on or off premises. Upon a
woman’'s request, identification of providers of adoption and pregnancy
termination services will be made available, including providers who do:
not also provide prenatal care. Factual information may also be provided
about the mix of services provided by each provider and the payment
sources they accept. The project 1S not to provide directive counseling 10
~ the woman regarding her pregnancy. Should this process of answering
questions be found tO advocate pregnancy termination of adoption the
Title X project would be subject to the procedures which apply 10 misuse
of grant funds, including termination of the grant of portion of .the grant
which funds the project.

- (3) Nothing in this statute is intended 10 preciude a health caré
professional or trained clinician under the supervision of a medical
director, from fulfilling his of her generaiiy-’accepted professionai duty.

C. Relationship to Non-Title X Services:
Nothing in this statute is intended 10 circumscribe the services

offered by a recipient of Title X funds with other public of private funds.
Nothing in this statute is intended 10 address 42CFR59.9 (Feb. 2, 1988)
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THE WHITE HOUSE
WASHINGTON

November 5, 1991

MEMORANDUM FOR THE SECRETARY OF HEALTH AND HUMAN SERVICES

Throughout the debate about the relationship of the Title
X family planning program and abortion counseling, some have
raised questions about the regulations dealing with services
offered to pregnant women.

We must ensure that the confidentiality of the
doctor/patient relationship will be preserved and that the
operation of the Title X family planning program is compatible
with free speech and the highest standards of medical care.

In order to clarify the purpose and intent of these
regulations, I am directing that in implementing these
regulations you ensure that the following principles, inherent
in the statute, are adhered to:

1. Nothing in these regulations is to prevent a woman from
receiving complete medical information about her condition
from a physician.

2, Title X projects are to provide necessary referrals to
appropriate health care facilities when medlcally
indicated.

3. If a woman is found to be pregnant and to have a medical
problem, she should be referred for complete medical care,
even if the ultimate result may be the termination of her
pregnancy.

4. Referrals may be made by Title X programs to full-service
health care providers that perform abortions, but not to
providers whose pr1nc1ple activity is prov1d1ng abortion
services.

I am determined to assure the integrity of the Title X
program in its mission to provide family planning services to
low-income individuals; adherence to this guidance will produce
this result.



POSSIBLE AGREEMENT ON POLICY WITH RESPECT TO PREGNANCY
RELATED SERVICES IN TITLE X FUNDED CLINICS

[] - Material to delete
Underlined - Language to insert

A, Treatment of Title X projects which provide prenatal care,
such as, but not limited to, community health centers,
hospitals, or [Planned Parenthood] family planning clinics
that offer such care:

When a woman comes in for family planning services and is
determined in the course of the visit to be pregnant, she
should be offered the following information regarding her
pregnancy[. T]: the provider of services will furnish a list of
community resources for medical care and social services which
may include providers of abortion but not providers whose
principal business is the provision of abortions; [. I] and if
the woman elects to remain in that [clinic] facility for
services, she will [be provided with the same pregnancy related
services and information] have access to services not covered
by Title X that all of the [projects'] facility's patients
receive. The project would be allowed to retain Tltle X funds
as part of its general operatlng support.

B. Treatment of Title X prOJects which do not provide
prenatal care:

1. When a woman comes in foryfamily planning services and
is determined in the course of the visit to be pregnant, she
should be offered the following information regarding her

pregnancy[.]: [I]if she is found to have a significant medical
problem, she should be referred to a provider of comprehensive
medical care[. T]; the project will furnish a list of

community resources for medical care and social services which
may include providers of abortion but not providers whose
principal business is the provision of abortions; [. I]; if
requested, the project will make every effort to assist the
pregnant woman in making an appointment with a prenatal care
provider[. I]; in addition, the project will provide the woman
with written information to be developed by the Secretary of
Health and Human Services about appropriate prenatal care that
includes a discussion of proper nutrition and exercise, the
need to avoid alcohol, drug and tobacco use, and the importance
of receiving medical care.

2. The project shall give factual answers to questions
the woman has about her pregnancy and her legal and medical
options as follows: [Q]lquestions about an individual's medical
conditions that relate to her pregnancy should be referred to
an appropriate practitioner, on or off premises[. I-
dentification of providers of adoption and pregnancy
termination services will be made available upon a woman's




request.] ; upon a woman's request, a grantee may provide
factual information about the mix of services provided by each
provider and the payment sources accepted by each provider.
[The project is not to provide directive counseling to the
woman regarding her pregnancy.] Should this process of
answering questions be found to [be directive] encourage,
promote or advocate abortion as a method of family planning,
the Title X project would be subject to the procedures which
apply to misuse of grant funds, including termination of the
grant or portion of the grant which funds the project.

3. Nothing in these regulations is intended to preclude a
health care professional or trained clinician under the
supervision of a medical director, from fulfilling his or her
generally-accepted professional duty to provide or assure
access to emergency medical services.

C. Relationship to Non-Title X Services

Nothing in these regulations is intended to circumscribe
the services offered outside the Title X project by a recipient
of Title X funds [by a Title X provider] with other public or
private funds, provided that all services must be consistent
with the program's rules on co-location of abortion services.
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' Act was enacted in 1870 by Pub, L. 91« =

appropriated funds in programs mclude 1 g § Health tatement: .
abortion as a method of family planning. . 572 It authorizes the Secretary of Health .o v L0y 0 0 o ot .
On September 1, 1967, a Notice of .., and Hnm:]? Servicas to, ngong 3&18! / H'ouses that the funds authorized under !hls hE
Proposed Rulemaking was accordingly - {hings, make grants to public an dp'm"’ “legistation be used only to support preventive
published in the Federal Register. 52 FR  RORPFofit entities to establish an # family planning services, population
33210. The September 1 notice proposed . OPérate family planning pil‘”e}?‘ b search, Infestility services,! and other
rules which would prohibit Title X - 'gecuon 1001(8} Ofsthe Public Sea {onn- lated medica), information ard education
projects from counseling or referring . Seryice Act, 22950, 900(a). SGHOBN " . g yyinies, The conforees have sdopted the

1008 of Title X, 42 U.S.C. 300a-6,
project clients for abortion as a method - containg the following prohibition, _,

of family planning, The propused rules i l
also required grantees to separate their which hag-not bean i
epactéd in 1970:

;{'ltle X pﬁole?tmphyswaﬂy and £ the fand 4 d \
inancially—{rom any abortion None of the funds appropriated under ey P
¥ Y title shall be used in programs where- .Dmgcll. the principal sponsar of section

activities, Finally, the rules proposed :

compliance standards for family abortion is 8 method of family planning—". 31?3%32,:%% :g: f_‘;g::gng statement on
planning projects funded under Title X his langua e-c}ea‘ﬂi?rag;’a ‘wall of - i
to specifically prohibit certain actions separation betwgen Title X programs .~ - T for infertl T
that promote or encourage abortionasa and abortion as a method of family, .. : '-':erv!c:asu:?a': :3;ggggz';‘:faa‘fa',"a‘;ﬁ;&nema -

method of family planning, such as the planning. It embodies a view that - "% Canf. Rep. No. 91-1867, 97th Cong., 2nd Sess, 6-8

uge of praject fuads for lobbying for ahortion is mappmpmate‘a's a method of (1970).

prohibits.the use.of such funds {67 aboruon ta"
-order to make clear this intent. .
» . In‘addition, Congressman John D, T
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DEPARTMENT OF HEALTH AND , abortion. developing and dlssemmatmg - fam.iiy plénning. Indeed. a3 the'Supreme
. HUMAN SERVICES . o materials advocating abortion, or takmg " Court has recognized abortion is..

Public Health Service )

'42 CFR Part 59

- Statutory Prohlbition on Use of \ -
" Appropriated Funds In Programs  ~
‘Where Abortion Is a Method of Family .
Planning; Standard of Compliance for -
- Famlly Planning Services Projects

" AGENCY: Public Health Service, HHS.
. - " description and dicussion of these

~ 'ACTION: Final rules,

" the statute and facilitate momiomng of

‘Affairs, Room 736E, 200 Independence

SUMMARY: The Public Health Service

the usa of funds for fumily planning -
services undet Title X of the Public.
Health Service Act In order to set
specific standards for compliance with
the statutary requirement that none of-
the funds appropriated under Title X
may be used in programs where
abortion is a method of family planning. -
1t is expected that the amendments will
improve compliance by grantees with

compliance by PHS.- - .

vATE: The rules are effective March 3.
1988, except for 42 CFR 59.9, which wm
be effeetwe April 4, 1888, g

ADDRESS: Nabers Cabaniss. Deputy
Asgistant Secretary for Population

Ave, SW, Washingten, DC 20201 .
FOR FURTHER INFORMATION GONT ACT;
Nabers Cabaniss at 202-245-0152, .
SUPPLEMENTARY INFORMATION: On July
30, 1987, President Reagan announced
that the Department of Health and

publish preposed regulations apphcable
to grants under Title X of the Public
Health Service Act, 42 U.S.C. 300, ef -
8eq., 1o give effect to the statitory.
prohibition on the use of Title X
appropriated funds in programs include
abostion as a method of family planning. .
On September 1, 1987, a Notice of - ..,
Proposed Rulemaking was accordingly -
published in the Faderal Register, 52 FR
39216. The September 1 notice proposed .
rules which would prohibit Title X

ED

. projects from counaeling or referving .+

project clients for abortion as a method |
of family planning, The propused rulea
also regnired grantees to separate their
Titls X project—physically and
financially—{rom any abortion
activities, Finally, the rules proposed -
compliance standards for family
planning projects funded under Title X
to specifically prohibit certain actions
that promate or encourage abortion as a
method of family planning, such as the
use of praject funds for lobbying for

‘legal action to make abortion avaxlable

~ Proposed 42 CFR 59.8-59.10, - *

. Approximately 75,000 comments werg .

- :favored the proposed policies. The .
- Department has carefully consxdered the-

PHS) amends the regulati . below, s
1 amenas tne ra ons govermng y Backgmun d

- gre more divisive than that of abortion
e killing of an innocent human life and, as -

" sets the stage for the devaluation of life
. on a much broader scale. Those wha *
- favor the choice of abortion view it as’
- &n immediate and positive option for
"' pregnant women in crisis and consider

".. charged nature of the public cammenta
.7 received on this regulatory proposal
. ~» a4 emphasize the polar divisions of .:; s
% national opinion on this issue. Because
" the rules below address such a"

" Human Services would, within 30 days, "%the legal framework circumscribing the ... ..

- Department's regulatory authority and ;

572, It authorizes the Secvetary of Health

‘and Humen Services to, among other '
' -things, make grants to public and pﬂvate
. nonprofit entities to establish and
* operate family planning projects.

1008 of Title X, 42 U.5.C. 300a-6,
. contains the following prohibition, o

‘and abortion ag a method of family .

’procedures. because na other procedure
‘involves the purposeful termination-of a
potential life." Harris v. McRae, 448
U.8.297, 325 (1980). In McRae, the .
Suprerne Court stated that because there
is a “legitimate congressional Interest in
protecting potential life,"-Congress may
‘decline to subsidize ahortions, even.
.though it may not erect legal obstacles.
‘to the exercise of that choice, Id. Sectmn ‘
1008 and the rule below express just .
such & decision and thus fall squarely
‘within the range of choices that tlre- -
.Supreme Court has recognized that the .
government may legm.mately make.

as a method of family planning,

The Department requested public
comment on the proposed provisigns,

received during the 60-day comment
period. Of these comments, & majarity”

issues raised by the public. A ;-

issues precedea the ﬁnal ru!es et oul

" Few fsaues’ facing our aocxety toda

‘section 1008 extends to all actwmea
gonducted by the federally funded
project, not just the use of federal funds
- for abortions within the project. When a
statute focuses only an the acntal use of -
.federal funds, mere allocation of costs - -
through appropriate bookkeeplng entries
‘may | be appropriate. In section 1008, -
‘however. Congreass crafted a broader
prohibiuon. and that promblhon shculd
be given effect. ... .._.

: Moreover, it is clear that COngress
deslgned the Title X programto = . --
provided preventive family planning and
. infertility services. not to provide all

* possible medical services, including
gervices for the care of pregnant womern.

Those who oppose abortion do'so an the.
ground that it {6 nothing less thanthe .~

such, is not only the nnconscionable
- destruction of an individual life but also -

. any govemmental regulation of aboruon ,
.. to be a wrongful intrusion by the State
into a very personal decision.’;
+ Indeed, the volume and highly '

-{Compare section 1001 of the Act, 42
U.S.C. 300 and section 830 of the Act, 42
controversial issue, it is imperative that --.: 1.5.C. 254c.) This design is consistent

‘these final rules be precisely 7l 07 with therstatutory prohxbmon of aecuon
understood. The extended discusssion of 1008, v

g ut this interpretation. The most
 the detailed explanation of the _significant expression of congressional
. Department's actions below are
provided for this reason. . 53

“Title X of the Public Health Service

‘ Act was enacted in 1870 by Pub, L. 91~

the Conference Report accompanying S
2108, which contalns :he following
'statement

tis, and has been, the intent of both .
Housea that the funds authorized under thls
‘legistation be used only to support pmvanh've
'family planning services, population .
‘regearch, infertility services.! and other
Telated medical, information and education
~activitles. The conferees have adopted the
‘language contained in section 1008, which
prohibits the use of such funds for abor!ion "
‘order to make clesr this intent.®

. In addition, Congressman John D
Dmgcll. the principal sponsor of section -
1008, made the following statement on
the ﬂoor of the House:

Section 1001(a) of the Public Health
, Service Act, 42 U.5.C. 300(a). Section -

which has not been aItered since.
enacted in 1970: - :
None of the funds appropnated under thig~

title ghail be used In programs where™ ;-
abortion is 8 method of family planning.

This language clearly creates a ‘wall of
separation betwgen Title X programs .. - -

;3 The statutory rnqulremants for mfemhty

" “aesvices wag nol added until the 1878 amendments,

"+ Conf. Rep. No. 91-1667, 97th Cang., 2nd Sess, 6-9
(2470). o

<

planning. It embodies a view that .-
ahortion is inappropriate ‘&5 2 method of

 “inherently different from other medical

It is important to recognize that < -~ .. .

‘intent in this connection is containedin .-

The lepslabve history of Title X bears o

..-'h-__._ R



October XX, 1991

Dear Mr. Secretary:

Throughout the debate about the relationship of the
Title X family planning program and abortion counseling, some
have raised questions about the regulations that relate to the
services offered to pregnant women. In order to clarify the
purpose and intent of these regulations, I am directing that in
implementing these regulations you insure that the following
principles, inherent in the statute, are adhered to:

1. Nothing in these regulations is to prevent a woman from
receiving complete medical information about her condition
from a physician.

2. Title X projects are to provide necessary referrals to
appropriate health care facilities when medlcally
indicated.

3. If a woman is found to have any medical problem, she must
be assisted in receiving complete medical care, even if
the ultimate result may be the termination of her
pregnancy. '

4. Referrals may be made by Title X programs to full-service
health care providers that perform abortions, but not to
providers whose principal business is abortion.

I am confident that the regulations, if adhered to, will
assure that women will be counseled on their options, and that
the operation of the Title X family planning program is
compatible with free speech and the highest standards of
medical care. L

Sincerely,
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