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CLARIFICATION ON LEVERAGING PROVISION

Last night I had a conversation with the Secretary of State
concerning the dispute betwaen the Adminiatration and Congress
over a General Provision (&ection 382) on the levaraging of
foreign aid funds. This General Provision is included in the
fiscal year 1990 Forelgn Opexamtiona, Export Finaneing, and
Related Programs Appropriaticns bill that was approved Yaaterday‘
by both the Housa and the Senate, As a result of this
conversation T would like to make an additional point in order to

make clear the language of Section 5832.

Subsection (a) 9(’ the Ueveraging General proviaion
indica*l;.as that none of the funds appropriated by this Act can be
provided in exchange for the recipient undertaking any action
which 1f carried out by U. S. government officials would be
axpressly prohAilgitad by a provision of U. 5. law. In that section
the word exchange should be understood to refer

to a direct verbal or written agreement.

This provision is in the bill to prohibit the expenditure
of foreign aid aasistance in a manner that is specifioally
prohibited by provimiona of Unitad States lay. It is not an
attempt to hamstring government officisls in the course of their

normal duties or to make them vulnerable to wayward or runaway
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prosecutors, It is simply attempt to assure that specitic
prohibitions written into U. 8. law by the Congress and signed by
the President will not be subverted,

I am Joined in this statement of interpretation by the
ranking republican member of the Subcommittes by Mr. Edqwards of
Oklahoma who participated with me in final drafting of section
582.
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TALKING POINTS ON REVISED OBEY AMENDMENT

The revised Obey Amendment does not provide a criminal
penalty for violation of its leveraging prohibition.

Consistent with this fact, it should be understood that
Congress intends that no criminal penalties w1ll apply to
the amendment.

In particular, it is-intended that the criminal conspiracy
statute.will not be available to enforce this amendment.

The absence of a criminal penalty reflects the fact that the
leveraging prohibition is to apply accross-the-board to all
existing prohibitions on U.S. assistance.

Without individually examining these prohibitions to

determine whether, in the context of each prohibition, a
criminal penalty for leveraging would be appropriate, it
would be unwise for Congress to apply such a penalty across-
the-board.

It should further be noted that it is not Congress’ intent
in approving this amendment to create a trap for the unwary.

There is no intent to prohibit the provision of U.S.
assistance where, coincidentally, the recipient undertakes
an action that the United States itself is prohibited to
carry out.

Thus, the words "in exchange for" in the amendment must be
understood to require an express understanding between the
United States and the aid recipient under which, as a
condition for receiving the U.S. assistance, the recipient
is requlred to undertake an action which the Unlted States
itself is prohibited to carry out.
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In determining under this chapter whether reasonable grounds exist to warrant
further investigation, the Attorney General shall comply with the written or
other established policies of the Department of Justice with respect to the
conduct of criminal investigations.

(2) Receipt of additional information

If, after submitting a notification under subsection (b)(1), the Attorney Gener-
al receives additional information sufficient to constitute grounds to investigate
the matters to which such notification related, the Attorney General shall—

(A) conduct such additional preliminary investigation as the Attorney
General considers appropriate for a period of not more than 90 days after
the date on which such additional information is received; and

(B) otherwise comply with the provisions of this section with respect to
such additional preliminary investigation to the same extent as any other
preliminary investigation under this section.

(d) Contents of application

Any application for the appointment of an independent counsel under this chapter
shall contain sufficient in_formati_on to assist the division of the court in selecting an

(e) Disclosure of information

Except as otherwise provided in this chapter, no officer or employee of the
Department of Justice or an office of independent counsel may, without leave of the
division of the court, disclose to any individual outside the Department of Justice or
such office any notification, application, or any other document, materials, or
memorandum supplied to the division of the court under this chapter. Nothing in

this chapter shall be construed as authorizing the withholding of information from
the Congress.

(f) Limitation on judicial review

The Attorney General’s determination under this chapter to apply to the division of

the court for the appointment of an independent counsel shall not be reviewable in
any court.

(g) Congressional request
(1) By Judiciary Committee or members thereof

The Committee on the Judiciary of either House of the Congress, or a
majority of majority party members or a majority of all nonmajority party
members of either such committee, may request in writing that the Attorney
General apply for the appointment of an independent counsel.

=

(2) Report by Attorney General pursuant to request

Not later than 80 days after the receipt of a request under paragraph (1), the
Attorney General shall submit, to the committee making the request, or to the
committee on which the persons making the request serve, a report on whether

this chapter of the matters with respect to which the request is made, in
accordance with subsection (a) or (c) of section 591, as the case may be. The
report shall set forth the reasons for the Attorney General’s decision regarding
such preliminary investigation as it relates to each of the matters with respect
to which the congressional request is made. If there is such a preliminary

investigation, the report shall include the date on which the preliminary investi-
gation began or will begin.

'3 Submission of information in response to congressional request

At the same time as any notification, application, or any other document,
material, or memorandum is supplied to the division of the court pursuant to this
section with respect to a preliminary investigation of any matter with respect to
which a request is made under paragraph (1), such notification, application, or
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(Added Pub.L. 95-521, Title VI
97-409, §§ 2(a) (1), 4(b)~e), Jan.
101 Stat. 1295.)

Proceedings Pending on Decem
Section 6(b) of Pub.L. 100-191, se:
under section 591 of this title prov
respect to previously initiated indep
proceedings still pending on Dec.
section, in its pre-Pub.L. 100-191 fo
of its text as amended by Pub.L. 1
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tute grounds to investigate that any |
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subsection (a) or (c¢) of section 591 of
Attorney General shall conduct, for
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investigate exist, the Attorney Gener
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“(2) In conducting preliminary 1
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plea bargain, grant immunity, or iss

“bX1) If the Attorney General, 1
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priated for each fiscal year such sums
necessary, to be held by the Depart-
tice as a contingent fund for the use of
dent counsels appointed under chapter
to independent counsel) of title 28 of
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e History. For legislative history and
Pub.L. 95-521, see 1978 U.S. Code
«dm. News, p. 4216. See, also, Pub.L.
2 US. Code Cong. and Adm. News,
ub.L. 98-473, 1984 U.S.Code Cong.
Jews, p. 3182; Pub.L. 100-191, 1987
“ong. and Adm. News, p. 2150.
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§ 592. Preliminary investigation and application for appointment of an indepen-
dent counsel

(a) Conduct of preliminary investigation
(1) In general

A preliminary investigation conducted under this chapter shall be of such
matters as the Attorney General considers appropriate in order to make a
determination, under subsection (b) or (c), on whether further investigation is
warranted, with respect to each potential violation, or allegation of a violation,
of criminal law. The Attorney General shall make such determination not later
than 90 days after the preliminary investigation is commenced, except that, in
the case of a preliminary investigation commenced after a congressional request
under subsection (g), the Attorney General shall make such determination not
later than 90 days after the request is received. The Attorney General shall
promptly notify the division of the court specified in section 593(a) of the
commencement of such preliminary investigation and the date of such com-
mencement.

(2) Limited authority of Attorney General

(A) In conducting preliminary investigations under this chapter, the Attorn
General shall have no authority to convene grand juries, plea bargain, grant
immunity, or issue subpoenas.

(B)(i) The Attorney General shall not base a determination under this chapter
that information with respect to a violation of criminal law by a person is not
specific and from a credible source upon a determination that such person lacked
the state of mind required for the violation of criminal law.

(ii) The Attorney General shall not base a determination under this chapter
that there are no reasonable grounds to believe that further investigation i
warranted, upon a determination that such person lacked the state of mind
required for the violation of criminal law involved, unless there is clear and
convincing evidence that the person lacked such state of mind.

(3) Extension of time for preliminary investigation

The Attorney General may apply to the division of the court for a single
extension, for a period of not more than 60 days, of the 90-day period referred
to in paragraph (1). The division of the court may, upon a showing of good
cause, grant such extension.

(b) Determination that further investigation not warranted

(1) Notification of division of the court

If the Attorney General, upon completion of a preliminary investigation under
this chapter, determines that there are no reasonable grounds to believe tha
further investigation is warranted, the Attorney General shall promptly
notify the division of the court, and the division of the court shall have no po
to appoint an independent counsel with respect to the matters involved.

(2) Form of notification

Such notification shall contain a summary of the information received and a
summary of the results of the preliminary investigation.

Determination that further investigation is warranted

~

(e
(1) Application for appointment of independent counsel

The Attorney General shall apply to the division of the court for the appoint-
ment of an independent counsel if—

(A) the Attorney General, upon completion of a preliminary investigation
under this chapter, determines that there are reasonable grounds to believe
that further investigation is warranted; or

(B) the 90-day period referred to in subsection (a)(1), and any extension
granted under subsection (a)(3), have elapsed and the Attorney General has
not filed a notification with the division of the court under subsection (b)(1).
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TO: JOHN SUNUNU/BRENT SCOWCRO w ’

FROM: FRED McCLURE :J :'
Assistant to the President
for Legislative Affairs
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d Comment
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Attached is the langugage on leveraging that is now in
the Foreign Ops Appropriations bill and which will be
considered tomorrow. The Rules Committee reported the
bill providing for one amendment (also attached) relating
to use of the funds appropriated in the bill for El
Salvador assistance.

Attachments (2)
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Sec 582, | (a) Nona of the funds -apprcpriated by this Act may be.pmvj.dea

to any fowveign GoverTmant (including any instrunentality of agency thereof),

foreign perscn, or United States persol in md\imia for that foreign
action which is,

goverTent o persch ¢ carried out by the
United States , 2 ted States official or amloyeed, 1y
prohibited by @ provision of United States law.

(@) the sbiiity of the Presidert, the vice President, or
any officlal or exployed of the United states to make statements oFr
oﬂmiseea@ressmuvievstompa:‘cymmy surject)

(2) the abllity of an official or exployse of the United
seates to express the policies of the President; or

(3) the abjlity of an official or enployse of the United
crates to commnicate with any forel contry goverTment, group OF

3 third party, with ragpect to the
prohibitions of this section {rsluding the reasons for euch prohibitions,
and the actions, terms, or corditions which might lead to the removal of
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AMENDMENT TU H.R. ____
_ OFFERED BY

HON »

At the sppropriate place iu the bill, insert ths following naw ssction 3990:
LIMITATION ON MILITARY ASSISTANCE TO EL SALVADOR

-8EG, 5990. Not more chénalo percent of che amount available for the
fiscal year 1990 for milicary assistance for El Salvader under chapter 5 of

parc IT of che Foreign Asaistance Act of 1961, and undar gsection 23 of tho

Arms Bxport Concrol Act, inay bs obligated or expended priecr to Apzril 1, 1990.
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Moynihan: examples of unacceptable consequences

1. Poland and Hungary. Section 620(f) of the Foreian
Assistance Act prohibits assistance to Communist countries.
Under the Moynihan proposal, US officials would therefore be
subject to criminal sanctions if they solicit other government:
(or private parties) to provide assistance to encourage
economic development in Poland or Hungary. We would have to
distance ourselves completely from efforts to promote
development in those countries, or any other Eastern Bloc
country whose situation might develop along similar lines.
This, of course, is contrary to the course of action which the
President has undertaken this year with widespread approval in
Congress. ' :

2. Countries involved in armed conflict. Various
provisions of US law prohibit assistance to listed countries,
to countries which appear on the anti-terrorist list, or the
like. Under the Moynihan proposal, US officials would be
subject to criminal penalties if they solicit other government
to provide assistance to any of the listed countries. This ma
be strongly contrary to US interests in cases where one of -
these countries becomes the victim of armed force by another
country. (As in the case of Iran and Iraq, both might be
subject to .such prohibitions.) 1In such a case, it may be
essential to encourage third parties to assist the beleagured

_country to prevent total victory by its opponent and a possibl

adverse shift in the regional balance of power.

3. Countries whose populations are in severe distress.
Similarly, various provisions of US law pronibit assistance tc
countries which are in arrears on US loans, or which have
expropriated property of US nationals, or the like. Under. the
Moynihan proposal; US officials might be subject to criminal
penalties if they solicit third parties (such as other ‘
governments or international relief organizations) to provide
assistance to such a country whose population is threatened by
famine, natural disasters, or the effects of armed conflicts.
This is certainly the case if the assistance solicited could
not be provided directly by the US Government (such as most
forms of basic development or balance of payments assistance)
and the Moynihan proposal can be read to apply even to forms
assistance which the US can give pursuant to specific statuto
exceptions (such as disaster relief).
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. Countries needing assistance from third parties to
fu1f111 opligations to the US. By the same token, the Moynihan
proposal might subject US officials to criminal penalties for
encouraging third countries to provide assistance to a country
subject to the Brooke or Hickenlooper Amendments, if one of the
purposes of that assistance would be to enable the recipient
country to fulfill its obligations toward the US Government or
US nationals. (Section 620(g) of the Foreign Assistance Act
specifically prohibits the use of US assistance to provide
compensation for expropriated property.) This would be
directly contrary to the purpose of the statutory provisions
themselves, let alone the interests of the United States. It
might, for example, prevent us from working out useful means of
enabling a close friend to extricate itself from difficult
financial circumstances w1tbout defaulting on its obllgat1ons
to us.

5. Countries whose populations are under internal
oppression. On occasion, the US may find it essential to
encourage assistance for elements which are fighting against
dictatorial regimes. Prohibitions in US law may, howevef,
apply to assistance to elements within a country as well as to
its government. In such a case, the Moynihan proposal might
subject US officials to criminal penalties if they solicited
other governments or groups to provide such assistance. For
example:

- Panama: As of a year ago, US law prohibited
assistance to Panama, which raised serious doubts about our
ability to provide assistance to elements loyal to Delvalle
in their struggle against the unlawful Noriega regime. Had
the Moynihan proposal then been in effect, we might also
have been prohibited from sol1c1t1ng outside assistance for
those elements as well.

- Afghanistan and Cambodia: The same sort of
difficulty might arise in cases like Afghanistan and
Cambodia, where general statutory prohibitions on
assistance exist, but where -Congress presumably was
concerned about the actions of the regimes in power rather
than groups opposing them.

6. Assistance to countries for law enforcement purposes.
Section 660 OF the Foreign Assistance Act generally prohibits
US assistance to foreign law enforcement authorities. The
Moynikan Amendment might be read to subject.US officials to
criminal penalties if they solicit foreign countries to use
their own resources, or to provide assistance to another
country, for law enforcement purposes. For example:
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- Anti-terrorism: The US has a strong interest in
encouraging other governments to use their own resources
for efforts against terrorism, or to assist other
governments in such efforts. To the extent that these
efforts are carried out by law enforcement forces, the
Moynihan propoeal might make it impossible for us to do
so. [It might be argued that the exception in Section 573
of the Foreign Assistance Act for anti-terrorism assistance
mitigates this problem, but even that Section precludes
numerous forms of assistance which foreign authorities
might find important.]

- Anti-narcotics: Likewise, the US has a strong
interest 1In encouraging assistance from other sources for
the suppression of narcotics trafficking, even in cases
where US anti-narcotics assistance is not possible.

[Again, it might be arqued that the exception in Section
481 of the Foreign Assistance Act for anti-narcotics
assistance mitigates this problem, but even that authority
"has numerous limitations, such a prohibition on procurement
of weapons or ammunition -- which foreign law enforcement
authorities would certainly find essential, and a
requirement that the local country provide at least 25% of
the cost of anti-narcotics control programs.]

- Protection of US personnel, The US obviously has a
strong Interest in encouraging local authorities to devote
adequate resources to enabling their police to protect US
diplomats, military personnel and other nationals who may
be present in that country. The Moynihan proposal,
however, might be read to preclude us from.encouraging them
to do so because of the prohibition in Section 660.

7. Assistance to countries in special situations where
required by US 1nterests. Special circumstances may require
That we encourade otner governments to provide assistance to a
country that may be under a statutory prohibition. For
example, action by a government under a statutory prohibition
may be essential to cdeal with important narcotics traffickers
or to forestall a serious terrorist incident. 1In such cases,
the President should have the flexibility, where he deems it
essential for US national interests, to encourade a third
country to provide the assistance necessary to bring about the
desired result. The Moynihan proposal would subject the
President to criminal penalties if he did so.
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8. Assistance affecting countries under statutory
prohlblﬁm—_h?mmmll Us
ZSssistance which has the direct effect of furthering activities
similar to those for which US assistance is prohibited. As a
result, it could hamper programs for a number of important
recipients because of the possible effect on other countries
that are subject to staFLtory proh1b1t1ons For example:

- Neighboring countries: The annual foreign
assistance appropriations acts typically include a
prohibition (for example, Section 550 of the 1989 Act) on
all ‘assistance to a series of countries, including Angola
and Cambodia. Significant economic aid to a country
bordering any of these could well have a direct stimulating
effect on economic activity in the named country, and
accordingly could be seen as violating the Moynihan
proposal. Thus the Moynihan proposal might be read to
preclude at least some forms of US assistance to Thailand
or Zaire.

- Large aid recipients: Certain of our largestraid
recipients are from time to time accused of involvemént in
activities for which the US could not provide assistance.
Because of the volume and importance of our aid to these
countries, the. Moynihan proposal could cause serious doubts
about the lawfulness of various US assistance programs
which might be seen as facilitating those activities.
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Mr. EDWARDS of oxiahoma. Mr. Speaker, 'fi'rst"lef me
begin by complimenting the chalrman of the aubcoﬁmittee,
the gentleman from Wisconsin (Mr. OBEY). We have had fér
the last week 0T two séme very difficule 'Atimes in ﬁrying,
to ﬁove this bill through the eénferenee process and back
on to the floor with all of the controversy that a bill of
this kind generates, and the gentleman from Wisconsin
(Mr. OBEY) has bean very cooperative in wcrging t? try t§
find thet bélanée which #ould allow people on both sides of'
the aisle to say tﬁat we have done sopething‘gobd in bas;ing
this piece of legislation. I sincerely compliment the
gentlemen from wiscoziain (Mx. OBEY) e well as the other

members of the subcommittee on both sides of the aisle.

Mv . Snaakar. T weauld sav rhet thia bIll. 28 well as
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could possibly be done, raflects the brioritiol of tha



.20, B89 068: 15PM »*EDWARDS WASH. 2 -X-5 QO3

281
Bush administratton in proyiding assistance to opr_
allies avound the world, but, in gddition to thati it
profidea money to'hélp premote freedom aﬁd démocracy for -
thoese other natioms which ave beginning to emerge from
behind the Iron Curffain and) for the éiﬁst,ti.me iri rany a
year3 to taste thae air of fraad;m. Tﬁe money';#a; is in
here to help with Poland and Hungary ié a ﬁajor étap fbrﬁgfd |
ir. tarms of us saying Fo the rest of Ehé wo¥1d,tﬁat.
"We welcome you to the Frea Worid, we want to~he1p yoﬁlénd-
we want to.en;gurage'you." Thatva1§ne is fenso§ §o sup?ort

this bill.

Let me comment for just a minute on the fssue that

N

the gentleman from Wisconsin (Mr. OBEY) brought up in terms

P . - . R . Maa UWaah 5#‘"‘:‘!"@"'7‘:"4(’"




‘ of the so-called leveraging language. - The Bush adminfgégng onc .

was concerned, and I think was properly concerned, that we -
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_ might put into this bili language which would make iﬁ
difficult for peop?é-in the administration and the State”
Deﬁartment to funqtion-effectiye;? representing the
.interests of this country for fgar'that ;hey would'f#nd

themselves in 2 situation in which every time an eyebrow‘-

was raised or somebody smiled at a particular time thay

could be accused of having made a de#l_to-;rogote the
inter;ets that ware contrary to the laws of the Upited
States. I think that it wae a’reagon#ble fear.- Paoplg who
afe.goéng about ;hei; business reéfesen?ing thisicountgy;
in dealings with ot@er nations do not waﬁf to have to liya

in fear that their every action is going to be misinterpraeted ‘

and that they'are going tq'find themselves faced with a

- . - BN R . B R T N .
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special prosecutdr because they did not dot the 1 or cross

the t. But that is not what we wanted to have happen either.
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S0, ﬁr.ASpeaker. ghe iaﬂguu;c'tﬁat'ﬁd hayc in.this.
bill would properly not b;‘calledhleverqgiﬁg lanéuage,
ﬁhich is the term of art that has now begn‘adépted.;but
quid pro quonlanguagé. What we prohibit in t#is 5111 fs'
a,quid §r§ quo which would alléw thewmoney\we are aﬁpropkia;ing
herelfor the United‘sbatee‘-foreign poiicy»purpéses‘?o th
provided to snother goverﬁment or persbn in axch@ngé fog'.
that govermment or person agreéing tq do soﬁethihg'whichi
if it weve done by an American eitizen or by oPr'govérgmenﬁ;

would be a violation of U.S. law. That is all it does.

It prohibits a quid pro quo.

Mr. Spesker, that is a good compromise. I think it |

takes care,of-the.legitimate concerns of the administratien

I N N me%bc AR +h° ﬂﬂﬁq?ﬁgg



' : ~ Extencec Page 5.0
while at the same time protecting the rights of the Uongress ,

'to sea ro it that the money that we appropriate is used only

i
i
‘
i
!
|
i
i
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for the purposes wWe intended it to be used Io7.

There ie~no'eense-in taking mora'fime to téiterate
all of thé things ?ﬁaf are i# #Fia bill, the MAIL moggy
for the Philipﬁines; the monéy to help the nations in the

:#iddle'Eas?,.the woney to hélp our NATO allies, t}e
ESF and SMF £unds.
- My colleag;es have heard this beforef This is éhél
aame bill that came back ffém the conférenca except for

the fow minor changes that we mentioned on UNFPA, on the’

chenge in the leveraging language to quid prc quo language,

so T would at this time, Mr. Spesker--

0



- 89 08:1EFPM *xEDWARDS

i

MICKEY EDWARDS
RFTH DISTRICT, SLAKIMA

APPROPRIATIONS COMIMITTEE

SUSSONMTT TR
FOREIGN OMERATIONS VICE SHATRMAR
MILITARY CONSTAUCTION

CHAIRMAN
REPUBLICAN FOLICY COMMITTEE

VICK| LOVE MARTYAK
CHIER OF STATE

SUEAN CLOUD
ADMINISTRATIVE ASMATANT

DATE OF TRANSMISSION:

Lo s -

Congregs of the Wnited States
Wouse of Repregentatives
Washingtan, BE 20513

FAXIMILE TRANSMITTAL FORM

//‘-20

wasH, De.

WASMINGTON CAnCx:

11930 Mrvaunn Hoves Oercs ae.
WaskmGron, OC 20919

02 228.2132

DITRST OFHCES:

1308 8T Pasxny Punsise Bive,
DARTLISVILLE, OX T4009
o8 3363430

Q0 KW 8320, Juite 108
Outanoua C:vy. DX 78110
(400 2UI=4G eV

162 2aumd S S
Pareca ity OK 74801
{408} 7823121

TOTAL NUMBER OF PAGES, INCLUDING COVER: 0

TO:

FRED MecL v

ORGANIZATION:

WHITE HousE

raxiMiLe Numeer.__ S o — | Z’Z-O

FROM:

CIHEIS WALIKET__




RCV BY:Xerox Telecopier 7020 311=16=88 i 5:27PM 202~ 385721458 2

3 iy
WARREN B. RUDMAN OFFiCH:
NEW HAMPSHIRE Hary Sswatt OpmicE BUiLoiNG

COMMITTAES

202.224-8324
WaskiNaTON, DC 20610

APPROPRIATIONS

GOVEANMENTAL AFFAIRS %“itzd Statl s 5matz 128 ouoﬂ;::z:";"l :;am

BUDGET

Conconp, NK 03301
WASHINGTON, DC 20610 Nonnis CaYron FROIRAL BUILDING

SELECT COMMITTEE ON ETHICS. S03-488-7801
VIEECHAIRMAN ManckaaTen, NH 03103

November 16, 1989 THOMAS J. MCINTYRE FEDERAL BUILBING
$03-431=8800
Porramouts, NH 03801

187 Main Srasky
$03-782.3004
Bemun, NM 03870

The Honorable John 3ununu
Chief of Staff

The White House
Washington, DC 20500

Dear John:

I have reviewed the nine point draft memorandum which you
sent me.

Senator Moynihan had agreed to items #4 (deletion of
notification) and #5 (coverage of the legislative branch). With
an agreement, those issues will be resolved in the
Administration's favor.

With regard to item #3 (penalties), it is my understanding
that the Administration would agree to pre-estsblished penalties
in the context of an overall agreement. Although it is true that
under the Administration's language, "penaslties to be imposed
could be tailored to the particular prohibition ... at issue,”
penalties can alsoc be so tailored when Congress is considering
whether to apply the provision in the future even 1if a2 penalty is
specified in the model statute at this time.

As for the other matters, I do not believe that Senator
Moynihan will make any concessions on the concepts, although I
believe there is room for addressing details if the concepts are
sccepted by the Administration. I should add, however, that the
memorandum's characterization of some of the issues is so
disingenuous that it will fuel the impression that the
Administration does not really want an agreement. The result is
to make additional negotiations much more difficult, A discussion
of each point follows.

Item #1_(Leveraging):

Senator Moynihan agreed to change "includes" to "means", as
suggested.

With regard "express or implied" agreements, Senator Moynihan
has agreed to drop the entire phrase, s compromise I believe is
acceptable to Administration lawyers.
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The Honorsble John Sununu
November 16, 1989
Page #2

The memorandum's statement that a requirement that the
solicited activity actually have occurred is necessary, because
there should be a "minimal safeguard of a requirement for the
prosecutor to establish that the solicited activity have actually
occurred”, is sheer obfuscation. As drafted, the language would
require that the arrangement conditioning the provision of
gssistance to the undertaking of the prohibited =activity must have
been entered inte. That is an adequate safeguard. Whether the
third party then welched on the deal is irrelevant to the fact
that the Administration official stil] committed the offensive
act.

I find the general description of the impact of our language
in the last paragraph of this section to be offensive in so many
ways that I will not bore you with the details,

Item #2 (use of U.S, funds and facilities):

The statement that "it is simply not c¢lear ... what
subparagraph (B) could legitimately add t¢ the statute that is not
already include in subparagraph (A)" is outrageous, As has been
explained many times, subparagraph (B) adds conspiracies, If the
Administration disagrees with the lcgie «=- fine, For the lawyers
to suggest they do not know what we are talking about is silly.

Senator Moynihan had offered to narrow the language to meet
the stated concern -- that it picks up oral communicstion -- of
the Administration lawyers. That offer was rejected and I am not
certain that Moynihan will agree at this point even if you change
your minds.

This covers to separate substantive issues: (1) whether arms
sales and export licenses under the Arms Export Control Aect should
be included, and (2) whether sctivities pursuant to s Finding
should be excluded from the amendement.

There ie no room for movement on either issue. Arms sales
and exports licenses are frequently made in effort to curry favor
and obtain concessions from third countries, and should be covered
by the Moynihan amendment.
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The Honorable John Sununu
Novamber 16, 1989
Page #3

The memorandum’s explanation of Findings misstates the entire
issue. The Finding language sought by the Administration is, from
our perspective, an effort to secure presidential waiver authority
for the criminal statute. That is not acceptable. The
memorandum’'s talk about comprehensive regulatory scheme already
covering Findings appears to be a deliberate attempt to obscure
the real issue.

Item $7 (construction):

If we had an overall agreement, the Administration could
probably get its way and have the phrase "publicly enunciated”
deleted. The phrase was more important and relevant to earlier
versions of the amendment than it is now.

Item #8 (derogation):

The provision is not confusing. It simply states that
nothing in this amendment affects any other provision of law. I
am confident that the language could be changed to make it
clearer, if the Administration so desires. T do not believe
Senator Moynihan will agree to delete it.

Sincereiy,

dk,/éi/ptlAﬂg_m -

Warren B. Rudman
United States Senator

cc: The Honorable Lawrence Eagleburger
The Honorable Brent Scowcroft
The Honorable Abraham Sofaer
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PRESIDENTIAL VETO MESSAGE ON H.R. 2939

Today I return H.R. 2939, the'appropriations bill for
foreign operations, export financing, and ralated programs for
the fiscal year 1990, to the House of Representatives without my

approval.

I do not take this action lightly. In a gooda faith effort
to resoclve the constitutional and other problems contained in the
bill, the Admiﬂistration has engagad in ¢xtensive negotiations
with congress for several months. Those negotiations have not
succeaded, and sarious problems remain. Consequently, T must

vate this bill.

Several sections of the bill, and in particular Section 582,
interfers with my constitutional authority to conduct the foreign
relations of the United States. The bill would also reguire the'
expenditure orf millions of dollars to support a United Nations
fund that, in turn, strongly defends and supports a foreign
nation’s policy of coercive abortion. United States assistance

to the fund reverses existing United States policy, and is

unacceptable.

Section 582(a) would prohibit the obligation or expenditure

of funds appropriated by the Aet #for the purpose of furthering
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any ﬁilitary or foreign policy activity which is contrary to
United States law.” Section 582(b) would prohibit the uge of
funds appropriated by the act Yto solicit the provisien of funds
by any.foraign government (including any instrumentality or
agancy thernsof), foreign person, or United States person, for the
purpose of furthering any miliinry of foreign policy objective
which is contrary te United States 1éw.” Subsequent provisions
include a set of 1imiting definitions as weil as a general

limiting construction for ths entire section.

Although I believe that the limiting provisions may allow
for a constitutional construction of Section 582, the section as
a whole remains sufficiently ambiguous to present an uhacceptable
risk that it will chill the conduct of ocur Nation’s foreign

affairs.

Section 582 appears designed to prohibit, among other
things, consultation between the United States and another
sovereign rnation regarding actions that nation may wish ton
undertake. It has, however, long been recognized -- bf tha
Framers, by the Supreme Court, and by past Congresges ~~ that the
President, both personally and through hig gubordinates in the
Executive Branch, possesses tha constitutional authority to
communicate freely with representatives of foreign governmerts,
and to encourage foreign nations to take such actions as the

President heliaves are in our Nation’s interest. Although
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Saction 582(e) states that tha mection is not intended tec limit
the ability of the President or his subordinates to express their
viewa, I am not convinced that this provisicn is sufricient to

remove all constitutionai doubt'concerning Section 582, There

would remain an unacceptable degree of uncertainty concerning

what the section is intended to cover, and this uncertainty would
inevitanly restrict our contacts with foreign governments. I
balieve that this section impermissibly circumscribes a
fundamental responsibility that the Constitution has entrusted to
the President -- the protection of our Nation’s security through
a vigorous representation of our interests abroad. I believe it
ie neicher fair nor wise to wake those who formulate and execute

toreign policy serve the public under a vague and sweeping
prohibition. '

Were Section 582 to be applied to prohibitions existing in
current law, it would have a widespread effect and cause
incalculable damage to American foreign policy interests, There
are many statutory prohibitiens an the provigion of United Statas
assistance in situations where we would have no objection to
ather natione previding assistance or taking other action -- such
as prohibitions on United States assistanca both to Conmunist
countries generally and to local police forces in almost all
cauntri;s. Thus, saction 582 could rastrict vital discussiona

concerning the provision of assistance ®o damocratizing regimes
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in Eaatern Burope or to Andean nations struggling against narco-

terrorists.

I am aensitive to the concerns that have prompted the
adoption of Section 582, I have repeatedly emphasized in my
meetings with the congressional leadership that through close
consultation with cOngiess I intend to build a new spirit of
cocperation and trust between the legislative and Executive
Branches. Section 582, however, is inimical to that spirit of
trust, and would cast a shadow over the Executive Branch in the
conduct of our foreign poiicy at a time when the course of world

events necessitates great flexibility.

The bill would also require.the use of appropriated funds to
support the United Nations’ Fund for Population Aetivitiss, which
participates in the management of a program in a foreign nation

that involves coercive sbortion.

On October 6, 1989, I informed Congress of my continued
strong support of the Kemp-Kasten Amendment, also xhown ag the
Kemp-ILnouye-Helms Amendment, which has applied to foreign
operations appropriations since 1985. The Kemp-Kastan Amendment
denies United States popnlation aseistance funds to any
organization that, aé determined by the President, supports, or
participates in tha management of, a program of coercive abortion

or involuntary gterilization. I atated that if this bill as
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ultimately presented to me by the Congress contained any language
which would weaken the current Kemp-Kasten provision, or exempt

the United Nations’ Fund or any other organization from its full
application, I woul@ veto the bill.

ﬁnfortunately,-the Congress has inserted in the bill the so-
called Mikulski Amendment, which would fatally weaken the
integrity of the Kemp-Kasten anti-coercion provision by
earmarking funds for the United Nations Fund, the only
organization that has ever been determined to violate that
provision. The Fund participates in and etrongly defends the
program of a particular foraeign governmant which relies heavily
upan compulgory abortion. This Fund has received no United
States assistance =ince 1985, precisely because of its .
involvemant in this coercive abortion policy. The current bill

thus represents a radical and unwarranted change in policy.

The Mikulski Amendment is renderad no mora acceptahble by a
clause which reguires tha Fund to keep its books in a manner so
as to prevent the direot fiow of United States assistance to the
particular foreign government, The current Kemp-XKasten law tells
all family planning orqunizations that they must refrain from
supporting coercive programs, or the United States will direct
its resources to alternative organizations which reaspect the
fundamental principle of voluntariness. The bill would negate

this essential human rights principle through substitution of a
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simple.accounting requirement, and I find this unacceptable. The
bookkeeping provision would clearly place the United States in

the position of supporting a program that in turn supports
coercive abortions, a program that ie inconsistent with American
values. Such support would undarmine our position that family

Planning must be veluntary, and would contradiet the human Tights

character of our foreign policy around the world.

Although these provisions, standing alone, would lead me fo
veto this bill, many other prdvisions of the »ill also pose
constitutlonal problems. The Administration has discussed those
provisions in detail in letters to both houses of Congress,

Any further laegiglation in this area should address these

probléms.

I look forward to working with Congrese to craft a bill that
I can enthusiastically support, and to rapid passage of an
appropriations bill that will facilitate our many foreign policy

initiatives.
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OPTION 1: PASSIVE CERTIPICATION X had
[After the Mikulski Amendment, add:) ,;ﬂ’jZ"#"—“
Pravided further, that notwithstanding the previeus provisos, .
unless the President of the United States, or, upen his

delegation, the Secretary of State, certifies that the United

Nations Population Fund does not provide support for, or

participate in the management of, a program of coercive abortion

or involuntary sterilization in the People's Republic of China,.

then the Agency for International Development must reprogram the

$15 million earmarked for the United Nations Population Fund to

voluntary family planning programs in Africa, Asia, or Latin
America. .

[Algo discuss with Secretary of State his willingness to make the
certification personally, rather than delegate it to the
Adminigtrator of A,I.D.])

OPTION 2: ACTIVE CERTIFICATION
[Following the Mikulski Amendment,‘add:]

Provided further, that notwithstanding the previous provisos, if
the President of the United States, or, upon his delegation, the
Secretary of State, certifies that the United Nations Population
- Fund does not provide support for, or participate in the
management of, a program of coercive abortion or involuntary
sterilization in the People's Republie of China, then the Agency
for Intcrnational Development must reprogram the $15 million
earmarkeq for the United Nations Population Fund to voluntary
family planning projecte in Africa, Asia, or Latin America,

[Also diecuse with Secrestary of State his willingness to make the
cortification personally, rather than delegate it to the
Administrator of A.I.D.]

OPTION 3: CARRQCT QPTION
{In place of the Mikulgki Amendment, insert:]

Provided further, That notwithstanding the previous proviso, not
leee than $30 million of the funds appropriated under this
heading shall be made available only for the United Nations
Population Fund if, as determined by the President of the United
States, or, upon his delegation, by the Secretary of State, the
United Nations Population Fund {option A: does not provide
support for, or participate in the management of] [option B:
ceasea to provide support for, or to participate in the
management of), a program of coercive abortien or inveluntary
sterilization in the People's Republic af China. [Strike rest of
Mikulski Amendment.]

e

TOTAL P.G@8



"None of the funds appropriated for assistance by this Act
may be provided td any foreign government (including any
instrumentaiity or agency thereof), foreign person, or Unitéd
States person pursuant to an agreement under which, as an express
condition for receipt of such assistance, the recipient is
required to fund or carry out a military or foreign policy

activity which is eéxpressly prohibited by a provision of United

States law."
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THE WHITE HOUSE
WASHINGTON

11/19

TO: JOHN SUNUNU/BRENT SCOWCRO n

e

FROM: FRED McCLURE
Assistant to the President
for Legislative Affairs

@ FYI

O Comment
O Action

Attached is the langugage on leveraging that is now in
the Foreign Ops Appropriations bill and which will be
considered tamorrow. The Rules Camnittee reported the
bill providing for one amendment (also attached) relating

to use of the funds appropriated in the bill for El .
Salvador assistance.

Attachments (2)
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AMENDHENT TO H.R. ____

OFFERED BY

" ——

HON.

At the sppropriats place in the bill, insert the folloving new section 5990:

LIMITATION ON MILITARY ASSISTANCE TO EL SALVADOR

SEC. 5990. Not more than 70 percent of the amount available for the

fiscal year 1990 for milicary assiscance for El Salvador under chapter 5 of
parc I1 of che Foreign Assistance Act of 1981, and undsr section 23 of the - /

Arms Export conctrol Acct, may be obligated or expended prior to Aprtl 1, 1996.

#% TOTAL PAGE.BOQ!1 «x«%



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

- November 13, 1989
(House floor)

STATEMENT OF ADMINISTRATION PoLicy

(THIS STATEMENT HAS BEEN COORDINATED BY OMB WITH THE CONCERNED AGENCIES.)

H.R. 2939, Foreign Operations, Export Financing,
and Related Programs Appropriations Act

The Administration opposes H.R. 2939, the Foreign Operations,
Export Financing, and Related Programs Appropriations Act for FY
1990 in its present form and urges Members to vote against the
conference Report. :

The Administration strongly opposes the earmark of $15
million for the UN Fund for Population Activities (UNFPA). Even
though the United States contribution to the UNFPA is barred from
being spent in China, the Administration continues to oppose the
provision, because the United States would still be supporting
population control practices and methods that are inconsistent
with American values. The President stated in his letter of
October 6, 1989, that he will veto the bill if it includes the
UNFPA provision. The Administration urges Members to insist on
the House position when this item is brought up in technical
‘disagreenent. :

_ In addition, the leveraging provision in section 582 remains
overly broad, vague, and would infringe on the President’s
constitutional authorities regarding the conduct of foreign
policy. As stated previously, the President’s senior advisors
will recommend to the President that he disapprove the bill if it
contains this provision in its current form.

The Conference Report contains many provisions that the
Administration strongly supports. Among the provisions the
Administration welcomes are support of the Philippines
Multilateral Assistance Initiative, the Stabilization and
Enterprise Funds for Poland, and the funds to enhance the
Presideht’s ability to carry forward the war on drugs. We urge
Congress to eliminate the unacceptable UNFPA and leveraging
provisions so that the President can be presented with a bill
that he can sign.
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TO REPLACE ALL OBEY LEVERAGING LANGUAGE, iNCLUDING EDWARDS
CHANGES (is now being shopped bY.EdWards)

. : . |
"None of the funds appropriated for assistance by this Act

may. be provided to any foreign government (including any

instrumentality or agency thereof),_foreign person, or United

States person pursuant to an agreeﬁent under which, as an express
condition for receipt of such aséiétande,“tﬂelrecipientkis
required‘to fund or carry out a miiitary or foreign policy
activity which is expressly prohibited by a proviéion of ﬁnited

States law."

LANGUAGE IN ORIGINAL OBEY/EDWARDS FIX WHICH, IF ADDED, IS MORE

'BENEFICIAL, AND WHICH EDWARDS MAY SEEK TO ADD (if the above

section is accepted and the language below is added, the entire

leveraging provision will consist of these two paragraphs)

"Nothing in this section -shall be construed to limit (1) the
ability of the President, the Vice President, or any official or
employee of the United Sates to make statements or otherwise
express his views to any party on any subject; (2) the ability of
any official or employee of the United States to express the
policies of the President; or (3) the ability of an official or
employee of the United |State to communicate with any foreign
country, government, group, or individual; either directly or
through a third partf,.with respect to the prohibitiﬁns of this

section including the reasons for such prohibitions and the




N

2
actions, terms, or conditions which might lead to the removal of

the prohibitions of this section.”
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The Honorable John Sununu

Chief of Staff _

The White House _
Washington, D.C, 20500

Dear John:
Enclosed are two memos titled Memo #1 and Memo #2.

- The first is self-explanatory and should indicate the nego=-
tiating history.

The second memo lists the outstanding issues, Numbers 3 and
.4 are purely legal issues which in my opinion are being
over-lawyered by your legal staff. This reminds me of many corpo-
rate transactions that I've seen fall apart because of inflexidil-
ity (in this case the total lack of reality) of the lawyers
involved. You ought to think long and hard before vetolng this
legislation, . ~

Sincerely,

& A
Warren B, Rudman
United States Senator

co: The Honorable Lawrence Eagleburger
The Honorable Brent Scowecroft
The Honorable Abrahsm Sofaer
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MEMOS #1: CHANGES MADE IN THE MOYNIHAN AMENDMENT

. 1. The original amendment applied automatically to all future
funding prohibitions. The present amendment will apply only upon
enactment of & future statute triggering it,

2, The original amendment would have made it a crime for the
president to encourage or solicit other nations to fund activities
for which the use of U.S8. funds was prohibited, That provision
has been deleted. Moreover, the amendment expressly states that
the President, the Vice President, and any U,8. officials is free
to express his views on any subject, and that any U.S. official is
free to repeat the publicly enuncisted policies of the President.

3. The original amendment would have applied to conduct which
hag the "purpose or direct effect™ of evading a2 prohibition.
"Direcet effect® has been deleted.

4, The original amendment would have applied to efforts to
carry out activities which were "the same or similar". "Similar®
has been deleted,

5. Language has been added requiring that any violation be
"knowing and willfulw,
6. When the crime of solicitation was dropped (see #2),

language was added to criminalize active conspiracies by
prohibiting the "aiding and abetting™ of third parties to carry
out the prohibited activities, That was further limited to apply

. only to the "use of U.S. funds and facilities™ to assist the third
party. Pursuant to the change in #2, even this language does not
apply to advocacey, encouragement, or promotion.

#6, The original amendment applied to the executive branch,
Senator Moynihan had agreed to apply the provision to the
legislative branch as well,

7. When solicitation was dropped as a crime (see #2),
language was added to require the President to notify the Congress
‘when decjisions were made to solicit., This would have been

deleted.

#3., The "use of U.3. funds and facilities" prohibition (see
#6) would have been further modified to permit active conspiracies

so_long as_the conspirscy only involved oral sommunication.

#9, The original amendment defined gujid pro guos to "inelude™
express and implied arrangements". "Express and implied" would
have been deleted, "arrangments" would have been changed to
"agreements"™, and "includes" would have been changed to "means",

# NOTE: The last four items were in Senator Moynihan's last
offer to the Administration. They are not in the
conference report version of the amendment,
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MEMO #2: OUTSTANDING ISSUES
1. ShouldAactivities covered by a "Finding" be exempt?

This proposal amounts to @ modified version of a previously
rejected Administration request to grant the President waiver
authority. Inasmuch as the President has the option to
oppose and veto any effort to trigger the amendment with
respect to any funding prohibition, he should not then also
be allowed to waive it should it be enacted (and waive it
without telling Congress given the Administration's view that
they do not have to notify Congress of Findings),

2. Should the amendment cover "sales" and "export licenses" issued
under the Arms Export Control Act?

The Administration has offered no substantive reasons for
this request. They are not qualitatively different from
other forms of assistance and they clearly can be used to

extract guid pro qug arrangements,

3. Should the lsnguage prohibiting the "use of U,3. funds and
facilities" to assist a third party in carrying out the
transactions be deleted?

This language 13 aimed at active conspiracies to circumvent a
federal funding prohibition when the amendment has been
triggered, Senator Moynihan had even offered to limit the
language so that active conspiracies involving only verbal
communication were excluded., By rejecting this language, the
Administration is asserting that the Executive Branch has a
right to engage in conspiracies to undertake activities that
federal law prohibits from being directly undertaken,

4, Should there be additional changes in the definition of guid
pro_Quos?

The original language provided that guid pro guos included
express and implied arrangement with third parties which have
the purpose of providing the prohibited assistance or
carrying out the same activities. Moynihan would agree to
change that to "means agreements" with third parties.

The Administration wishes to further limit the change to
"express" agreements, to delete "carrying out the same
activities®, and to require that the assistance actually be
provided before any crime occurs. The effect of these
changes is to eviscerate the definition, An active attempt
to provide assistance should be prohibited. (Attempted
murder is also a crime.) The deletion of activities would
lead to endless arguments as to whether assistance was being
provided or activities were being carried out. Express
conditions of an agreement implies that there has to be a
written contract.
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The Honorable John Sununu

Chief of Staff

The White House _
Washington, D.C, 20500

Dear John:
Enclosed are two memos titled Memo #1 snd Memo #2,

The first is self-explanatory and shoﬁld indicate the nego-
tiating history.

The second memo lists the outstanding issues. Numbers 3 and
4 are purely legal issues which in my opinion are being
over-lawyered by your legal staff. This reminds me of many corpo-
rate transactions that I've seen fall apart because of inflexidil-
4ty (in this case the total lack . of reality) of the lawyers
involved. You ought te think long and hard before vetoing this
legislation, ’ '

Sincerely,

[ 74 P o N

Warren B, Rudman
United States Senator

cec: The Honorsble Lawrence Eagleburger
The Honorable Brent Scoweroft
The Honorable Abrahsm Sofaer
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MEMOS #1: CHANGES MADE IN THE MOYNIHAN AMENDMENT

1. The original amendment applied automatically to all future
funding prohibitions. The present amendment will apply only upon
enactment of & future statute triggering it.

2, The original amendment would have made it s crime for the
president to encourage or solicit other nations to fund activities
for which the use of U.S. funds was prohibited., That provision