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WILLIAM W. WILKINS, JR.
Post Office Box 10857
Greenville, South Carolina 29603
Telephone (803) 233-7081

PERSONAL DATA:

Born March 29, 1942
Married to Carolyn L. Adams; three children

PRESENT EMPLOYMENT:

United States Circuit Judge, Court of Appeals
for the Fourth Circuit

Chairman, United States Sentencing Commission (serving
without compensation)

' LEGAL EXPERIENCE:

United States Circuit Judge, June 16, 1986 to present

United States District Judge for the District of South
Carolina, 1981-1986 ' '

Chairman, United States Sentencing Commission, October 1985
to present ,

Solicitor (state District Attorney, 13th Judicial Circuit),
1974~1981

Partner - Wilkins, Nelson and Kittredge, Attorneys,
1972-1976

Instructor (part-time), Greenville Technical College:
Constitutional Law, Family Law, Criminal Law, 1973-present

Legislative Aide, United States Senator Strom Thurmond, 1971

Law Clerk, Chief Judge Clement F. Haynsworth, Jr., United
States Court of Appeals for the Fourth Circuit, 1970

MILITARY EXPERIENCE:

Date and Source of Commission: May 30, 1964 - Davidson
College ROTC

Active Service: United States Military Police School, Law
Division; Captain, United States Army Law Instructor,
1967-1969 .

Lieutenant Colonel, United States Army Reserves (Judge
Advocate General Corps), 1969-1983

Colonel, South Carolina National Guard (State Judge
Advocate), 1983 to Present
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EDUCATION:

University of South Carolina School of Law, J.D. Degree
(1967)

Davidson College, B.A. Degree (1964)

Public Schools, Greenville County, South Carolina

Command and General Staff College (USAR)

Numerous schools and seminars on a variety of legal subjects

POLITICAL DISTINCTIONS:

Judge Wilkins was the first federal judge in the nation
appointed by President Reagan after the 1980 election.

When elected to the Office of Solicitor in 1974, Judge
Wilkins was the first individual in South Carolina in over
100 years to be elected to that office as a Republican.

ACTIVITIES AND HONORS:

Outstanding Graduate of the Year Award, 1967. (Presented
by U.Ss.c. School of Law Faculty)

Outstanding Graduate of the Year Award, 1967. (Presented
by Phi Delta Phi International Legal Fraternity)

Editor-in-Chief,.South Carolina lLaw_Quarterly, 1967

Captain, South Carolina Moot Court Team, 1967

‘Member, Order of Wig and Robe Academic Society, 1967

Winner, AM JUR Award, Labor Law, 1967

Winner, Samuel L. Prince Moot .Court Award, 1965

Recipient, Army Commendation Medal for Meritorious Service,
1969

Chairman, Greenville County Literacy Society, 1973

Recipient, Service to Mankind Award, Sertoma International,
1975

Recipient, Service to Mankind Award, Heritage Club, 1976

Recipient, Distinguished Service Award, Wade Hampton-Taylors
Jaycees, 1977 _

Recipient, Distinguished Service Award, Bonner Kidd Home,
1978 , '

Recipient, Award of Appreciation for Outstanding Public
Service, Home Builders Association of Greenville, 1979

Recipient, Citizen of the Year Award, Kiwanis Club, 1982

Recipient, Distinguished Public Service Award, The American
Legion, Department of South Carolina, 1987.

Recipient, Justice Award, The Foundation for Improvement
of Justice, 1989 :

Director, yMca Metropolitan Board, 1979

Member, Governor's Committee on Criminal Justice, Crime, and
Delinquency, 1975-1980

Lecturer, Taft Seminar, Clemson University, 1976-1980

Chairman, Paralegal Advisory Committee, Greenville Technical
College, 1980-1989



PROFESSIONAL ACTIVITIES:

Member: Federal Bar Association
Federal Judges Association
South Carolina Bar Association
South Carolina Trial Lawyers Association
South Carolina Solicitors Association
Phi Delta Phi Legal Fraternity

. Admitted to Practice Before:
United States Supreme Court
South Carolina Supreme Court
United States Court of Appeals, Fourth Circuit
United States District Court for the District of
South Carolina
United States Court of Military Appeals

LEGAL PUBLICATIONS:
Discove;x of Existence and Amount of Defendant's Insurance
Policy, 17 S.C.L. Rev. 750 (1965)

Lockouts: Return to the Common Law Ruling, 18 S.C.L. Rev.
299 (1966)

The Family Purpose Doctrine, 18 S.C.L. Rev. 638 (1966) [also
in THE PERSONAL INJURY COMMENTATOR (Callaghan & Co.)]

Plea Negotiations, Acceptance of Responsibility, Role of the
Offender, and Departures: Policy Decisions in the

Promulgation of Federal Sentencing Guidelines, 23 Wake

Forest L. Rev. 181 (1988)

Sentencing Reform and Appellate Review, 46 Wash. & Lee L. Rev.

429 (1989)

Relevant Conduct: The Cornerstone of the Federal Sentencing
Guidelines, 41 S.C.L. Rev. 495 (1990) '

MISCELLANEOUS:

While serving as Solicitor, Judge Wilkins organized the first
Victim-Witness Assistance Program in South Carolina. This
program was recognized by the National Organization for Victinm
Assistance Programs and by the National Institute of Justice
as one of the most outstanding in the nation.

He .also created the first Child Abuse Prosecution section in
South Carolina. This program was later used as a model for
implementation in every Judicial circuit in South Carolina.



Another innovative approach to solving problems found in the
criminal justice system was his creation of the Pretrial
Diversion Program to deal with young first offenders. This
program was also used as a model for implementation in every
judicial circuit throughout the state of South Carolina.
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Massive Undertaking

Revolution Nears

'On U.S. Sentences

BY FRED STRASSER

National [aw Journal Staff Reporter

WASHINGTON — For the last 11 months, the U.S. Sen-
tencing Commission has labored in relative obscurity
here, quietly planning a revolution in the way the judges
punish federal .lawbreakers.

Its progress so far has been followed mostly by a small
band of criminal justice experts who crowd into a win-
dowless room at commission headquarters to testify at

- occasional hearings.

But a wider public is about to get involved.

Within the next two weeks, the commission — consist-
ing of three judges, two social scientists, a law professor
and a former member of the U.S. Parole Commission —
will unveil some tentative proposals for a new sentencing
system scheduled to begin operating in October 1987.

When its job is done, the federal criminal justice sys-
tem will have undergone a remarkable transformation —
and one that may well be a model for the states as well.
Continued on page 22
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Ai\n the new system, judges no longer will have un-

.ered discretion 1o mete out penalties according to

ir views on crime and punishment. Parole will be

" acolished and with it, the parole board, making final

whatever a judge i The idea of reha-

bilitation' in prison, already in growing disfavor, will
~bave been banished from the courtroom by law.

Instead, a new set of uniform standards will deter-

-mine who goes to prison, for how long and for what

crimes. The commission's final guideli — if ac-
cepted by Congress — eventually will reach into ev-
ery corner of the criminal justice system, exerting
their influence on everything from plea bargaining
10 the number of inmates in federal prisons.

The commission’s chief assignment, as stated by
Caongress in the Sentencing Reform Act of 1984, is to
limit disparity in sentences handed down for aimilar
crimes while leaving judges some flexibility in deal-

ing with individual offenders. In all cases. judges wil),

bave a 25 percent range of discretion and the right to
exceed it further with written justification.

Today, sentencing can be entirely unpredictable. A
person convicted of kidnapping'a government official
might be sentenced to prison for life or just placed on
probation. Even prison lime means little; the parole
board decides. when the convict is freed.

A few states. in an effort 1o rationalize seftencing,
now use a rigid "grid” that determines a sentence by
matching the offense with a few details about the
offender.

The commission is seeking a middle ground.

“We must sirike a balance between a system that
is intellectually sound and one that is workable and
understood by the American people,” says the com-
mussion’s chairman, Judge William W. Wilkins of the
#th U.S. Circuit Court of Appeals.

A_Massive Task

No one doubts it is a massive task. ,

When the work began, it was unknown how many
laws required guidelines because federal ériminal
law has never been codified as such.

The first job of the commission's 40-person staff
was to comb through the federal code, cataloguing
more than 3,000 scattered offenses.

Then the seven commissioners, who come from .

varied political backgrounds. began debate on the
meaning and purpose of punishment and argued over
"7t punishments achieve which results.

‘o far. they have tried 10 reach at least broad

clusions on a design that will provide individual
—Juce and national uniformity, and yet be simple
enough for any probation officer to use.

“It's a bigger job than I thought, much bigger,”

says commissioner Michael K. Block, an economist

who teaches at the University of Arizona Coliege of
Law and once headed the Hoover Institution’s Center
for Econometric Studies of the Justice System.

Unresoived Issues

The job, in fact, is big enough that the commission-
ers, unable to resolve several key issués on sentenc-
ing policy. now will publish “preliminary, tentative
guidelines™ in the Federal Register in an effort to
broaden the debate. -

“We run some risks because we have not had as
much time to work on this as we need.” says Judge
Wilkins. “I.can't stress enough that it's all subject to
change. But what appears will give a basis for a wide
range of critical analysis and public comment.”

Judge Wilkins says the commission at this point
needs help from law-enfor officials, ]
attorneys. judges, probation officers and others in-
volved in. sentencing. a select group of whom have
offered regular advice on the guideline drafting. In
October,- the commission will begin a series of six

-regional hearings around the country.

Even those who least expected to be heard . say the
-commission - and its -staff have been surprisingly

undoctrinaire.
Alvin J. Bronstein, executive director of the Ameri-
.can Civil Liberties Union's National Prison Project
+in Washington. says he was at first “greatly con-
cerned” about the Reagan-appointed commissioners

* until his first choice for.staff director, Kay A. Knapp.
who ran Mi a's 13 ing commissi was
selected.

Later, he says, Judge Wilkins put him on a “short
"list" of experts used as a commission sounding. board

“We've met a couple of times and he's made clear
that he's quite open.” adds Mr. Bronstéin. “Frankly, 1
think something else was expected of him."

* Guideline Questlons

In large part, the commission's quandaries over
lechnical and policy questions stem from the com-
plexity of crafting a system for the federal code.

- TT~.nlike state statutes, federal laws ‘frequently give .

Jdetails of a crime, laying out only a vague, broad
mition.

Take, for example, the law generally known as the
Travel Act, says Commissioner Stephen G. Breyer, a
Judge on the 1st Circuit. The act states that anyone
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ing Changes in Sentencing

missioners — a key to the issues that remain
unresolved.
The act that created the commission stated that

who travels interstate with intent to pr man-
age or establish any unlawful activity shall be fined
not more than $10,000 or imprisoned for no more than
five years.

Conceivably, the law could be aimed at the master-
mind of a national stol ring or & sal 80N
{or a flim-flam home-siding company. It will be up to
the commiasion to declde who gets the maximum
penalty and who gets probation.

" “There is not an obvious way of tying a sentence
directly to statutory language without taking con-
duct into consideration,” Judge Breyer says.

According to Judge Wilkins, the guidelines will
take these factors. into account. :

“We're going to use modified-real-offense sentenc-
ing." Judge Wilkins says. "That is where true con-
duct is the real question, where you can distinguish
one bank robber from another." -

The guidelines, he adds, will turn on & long list of

SEEKS BALANCE: US. Circult Judge William W.
Wilkins says the commisslon studying federal sen-
tencing standards must ‘strike a balance between a
system that is intellectually seund and one that is
workable and understood by the American people.’

questions. Some might be: What was the degree of

harm done? Was violence used? What role did the
offender play in the crime — kingpin or flunky?

The scheme will include too many factors to use
the types of grids employed in some state sentencing
guidelines, in which the offender appears on one axis,
the charge against him on another.

“A grid is more rigid than we want,” says Judge
Wilkins. “We want indivigual treatment of individual
offenders. They can't just be lumped.”

‘Decislonal Branching’

The ultimate product, he notes, will draw heavily
on a system developed by Commissioner Paul H.
Robinson, a professor at Rutgers Univeraity S8chool
of Law in Camden, N.J., who is a nationally known
authority on criminal law, .

Sources familiar with the commission's work say
the Robinson system of “decisional branching” in
place of a grid was viewed as theoretically impres-
sive but too complicated to use. Thoy say Mr. Robin-
son does not support the current draft guidelines.

Inthe sentencing business, the list of questions that
Judge Wilkina cites ia called “offender and offense
characteristics.” He says the commission probably
will assign numerical values to the characteristics —
both those that mitigate and those that aggravate —
and the total will add up to the sentence.

The process iy uncontroversial for some crimes.
Armed bank robbery resulting in murder, for exam-
ple, is viewed universally as among tlie most serlous
offenaes.

But in attaching specific numbers to many crimes
and criminals, the sch b hed in

- idedlogical perapectives dividing some of the com-

tencing has three purposes: punishment, inca-
pacitation and deterrence. Rehabilitation is not a fac-
tor to be considered in prison sentences, its failure
recognized by both liberals and conservatives.

Indeed, the commission was the product of a sel-
dom-seen alliance of political forces in Congress.

In the Senate Judiciary C ittee, the e
was P ed b; ative Sen. Strom Thur-
mond, R-S.C., and the voice of the Democratic party's
liberal wing, Sen. Edward M. Kennedy of Mass-
achusetts.

The hands of both are still felt at the commission;
Judge Breyer was the committee's counsel when
Senator’ Kennedy was chairman, while Judge Wil-
kins once served as Senator Thurmond's legislative
assistant, .

Political balance is guaranteed by the act itself,
which bars appointment of more than four commis-
sloners from the same political party.

Sentencing Disparity

Theé coalition converged largely on the issue of
sentencing disparity.

In the late 1970s, liberals became increasingly con-
cerned about implications for equal justice raised by
the seemingly random sentences that showed up in
study after study.

Conservatives also disliked disparity, appalled by
what they saw as lenient sentences and convinced
that only a conaistent, rational system could deter
some criminals and incapacitate others.

By the early 1880s, many criminal justice experts
had concluded that individualization in sentencing
depended more on the individual judge than on the
offense or the offender. Consequently, new theories
emerged on function of sentencing.

One view adhered to by Professor Block and Com-
missioner llene H. Nagel, a sociologist who teaches
at the Indiana University at Bloomington School of
Law, takes a purely “crime control" perspective.

This philosophy, based on economics, advocates
reducing crime by the most efficient means possible,
regardiess of such considerations as punishment.”

For example, if fines deter white-collar criminals
— & hotly disputed question — then crime-conirol
advocates seé no reason to imprison financial swin-
dlers solely because their crimes may be as harmful
as a robbery. At the same time, disparity is seen as
sometimes botb eljcient and fair. . .

Crime-control advocates also are more willing to
formulate sentences using social-sciencé-based pre-
dictors of future criminal activity, such as age, edu-
cation, drug dependénce and employment history.
Their objective is to keep a potential criminal off the
streets rather than dishing out punishment for ‘crimes
already committed.

Lawyers, in particular, worry that crime-control
theories push the edges of traditional justice back too
far, generally preferring sentences based on what is
justly deserved.

“It is very risky dealing with variables that have
limited use for predictablity,” asserts Kenneth R.
Feinberg, a pald commission consultant who is a
partner in the Washington office of New York's Kaye,
8choler, Fierman, Hays & Handler. “The most im-
portant is past record. I don’t see using community
ties, drug use, etc.”

“We're still trying to work that out,” Professor
Block says. “It's an lasue of what role science wil)

- play. There s the whole question of how research on

prior record will be used and what elements of social
sclence will be used In judging relative harmas. It is
very early in the tencing-reform mov

A Mix of Theorles

8ome of these questions. may be posed in the tenta-

tive guidellnes. One of the commission's jobs is re-
searching the relation between erime ‘and punishment,
and the act jtself suggested such factors could be
useful.
*'The questions, If used, seem sure to provoke con-
troversy once they become the focus of public debate.
8ources close to the commission say the questions
have been a central tension In trying 1o develop the
guldélineés.

The theories, of course, are generalizations that
frequently fall apart on the facts. Yet they also set
the tone. When Minnesota drew its guidelines, for
instance, it made a conscious declsion o opt for a
“just punishment” standard.

. Judge Wilkins says he believes the federal guide-
lines ultimately will reflect a mix of theories and
strike a balance among assessing the harm done, the
offender Involved and the nature of the offense. As &
former district court Jjudge in South Carolina, he
says, he knows "people and judges don't think In

Continued on page 23
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Sentencing
Revolution

Continued from page 22
those compartments.”

“In large part what we are doing
here is rationalizing and putting down
on paper the thought process — con-
scious and unconsclous — that judges
go through when they Impose sen-
tence,” he observes. )

For sentencing on violent crime, the
priority will be on punlshing and keep-
ing the individual out of society based
partly on looking at the harm done by
the offender.

Drug sentences present a different
problem. The harm done by a heroin

trafficker may be Incalculable. The .-

sentence. then would be based on the
degree of involvement and scale of the
enterprise.

In the area of white-collar crime —
the frauds that constitute much of fed-
eral crime and include antitrust and
price-fixing offenses — Judge Wilkins
says deterrence is the chief con-
slderation

“This 1= a thinking, knowing crime
performed for economic gain essentially
by people who calculate risks,” he
adds. “We have not disagreed on that."
Busy for Years .

But agreement is harder to come by
on what to do about it.

The commission, for example, has
not reached any conclusions yet on
how to structure fines: Should they be
based on income or the harm done?

Sanctions against organizations —
basically corporations — also remain
to be' worked out, with such questions
outstanding as whether stockholders,
or only the individual officers, should
be penalized.

Plea bargaining is another complex
area In which Congress gave the com-
mission the job of formulating policy,
and in which the commission has yet
to reach any conciusions.

“Today we bargain on three points,”
says Edward F. Marek, the federal
public defender in Cleveland and chalr-
man of a legislative panel of the Feder-
al Defenders Advisory Committee.

“They are the sentence, the charge
and the existence of certain facts," he
explains. "The sentence will largely be
gone as-an issue under the guldelines.
‘The charge could make little differ-
ence because the statutes provide wide
ranges of penalty. The facts will be-
come {ar more lmportant if the commis-
sion looks only to the ‘rea) offense. "

As a result, the sentencing hearing,
which now Includes few procedural
safeguards, could become the focus of
the sentencing process when defen-
dants. dispute the facts of a case de-
spite pleading guilty to the charge.

These sorts of complications are
likely to keep the commission busy for
years making adjustments and analyz-
ing the effects of its decisions.

Unlike most commlissions that
breeze into Washington and vanish af-
ter a single report, the U.S. Sentencing
Commission {s a powerful, permanent
creation. that will affect criminal jus-
tice policy for the forseeable future.

The commission will not only lay
down the rules of sentencing, it will
monitor the performance of judges
through mandatory reporting. It has
the power to aiter required sentences
in accord with changing national pri-
orities in crime fighting.

And while Judge Wilkina promises
the guidelines themselves will not con-
sider the avallabllity of prison space —
an issue of major Importance to hard-
line conservatives — the commission
is directed by law to *“minimize the
likelihood™” that capacity will be ex-
ceeded, a goal that may be reached
through new sentencing alternatives.

*“The commlasion,” says Mr. Marek,
“could be the tall that wagged the
criminal justice dog."
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Series of Regional

Hearings Completed

Judicial representatives from five
judicial circuits were among the more
than 30 witnesses who testified be-
fore the U.S. Sentencing Commission
in Washington last month. That two-
day session was the last in a series of
regional hearings that followed the

. publication of the Commission’s pre-

liminary draft sentencing guidelines
on Oct. 1, 1986. Previous hearings
were held in Chicago, New York
City, Atlanta, Denver, and San Fran-
cisco. In all, the commission has re-
ceived oral and written commentary

von SENTENCING
mt (COMMISSION

from hundreds of individuals and
groups concerning the preliminary
guidelines.

At the conclusion of the hearings,
Sentencing Commission Chairman
William W. Wilkins, Jr., said he was
pleased that the hearings had accom-
plished their objective. ““The pre-
liminary draft and regional hearings
focused attention on the many diffi-
cult issues the commission must face
as it seeks, to develop theoretically
sound and workable guidelines,”’
Judge Wilkins said. “I am encour-
aged by the strong support and also
the constructive criticism offered by
those interested in improving our
criminal justice system.”’

The commission will consider the
commentary received in preparing a
redraft of the sentencing guidelines
for publication in late January, on
which it will again solicit public com-
ment. As was the case with the pre-
liminary draft, copies will be sent to
every Article Il judge, U.S. magis-
trate, U.S. attorney, chief U.S. proba-
tion officer (with several copies to
each probation office), federal public
defender, and hundreds of defense
attorneys and interested organiza-
tions and individuals who received
the first draft. ’ B




BULLETIN OF THE FEDERAL COURTS

VOLUME 18 .
NUMBER 6.
JUNE 1986

Witnesses Differ at Hearing on Federal Sentencing Guidelines

This is one in a series of articles to
keep federal judges and supporting per-
sonnel informed about the commission’s
work.

Hearings on offense seriousness.
Witnesses at the Sentencing Com-
mission’s first public hearing on
Apr. 15 expressed a wide diversity
of opinion on offense seriousness
and how it might be measured.

In opening the hearing, commis-
sion Chairman William W. Wilkins,
Jr., asked the witnesses, “What is it
about a particular crime, the way in
which it was committed, and its im-
pact on others that should be con-
sidered by this commission in writ-
ing guidelines?”

The commission’s statutory man-
date directs it to consider whether

%% SENTENCING
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several specified factors have rele-
vance to the type of sentence served
and to take them into account “only
to the extent that they do have rele-
vance.” Three of the factors specifi-
cally mentioned in the statute are
“the nature and degree of the harm
caused by the offense,” “the com-
munity view of the gravity of the of-
fense,” and “the public concern gen-
erated by the offense.” 28 U.S.C.
§ 994(c).

At the hearing, the National Rifle

Association, for example, called for :
“swift and certain punishment for

serious, violent and dangerous
armed criminals, but ... a policy of
leniency for technical, paperwork

and malum prohibitum violations of.
“~ laws regarding -firearms acquisition,

transfer, transportation and disposi-
tion among the generally honest gun
owners of this country.”

A witness for the American Civil
Liberties Union disagreed with the
view that “the common street crimi-

-nal or the person who commits one

illegal act motivated by a real or per-
ceived need, emotional, financial or
political, is a serious threat to society
.. .. On the other hand,” he said, “I

. consider economic criminals, .corpo-

rate lawlessness and official corrup-

tion to be most threatening to our

society.”
At the hearing, Chairman Wilkins
noted that “the severity of the sanc-

‘tion imposed should reflect the seri-

ousness of the criminal conduct in-
volved,” and that the commission
“must not only formulate appropri-
ate sentences for the criminal con-
duct involved, but ... must also for-

mulate sentences which are rational
and explainable.” The resulting sys-
tem “must articulate to judges who
impose sentences, to victims who
suffer crimes, to defendants who re-
ceive punishments and to the Amer-
ican public why a particular sen-
tence is appropriate,” he said.

The commission invites comment
on its work from judges, supporting
personnel, and all other interested
persons. Correspondence may be
mailed to the U.S. Sentencing Com-
mission, 1331 Pennsylvania Avenue,
N.W., Suite 1400, Washington, DC
20004. The commission can also be
reached at 202/662-8800. |
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Judge William W. Wilkins, Jr., Chairman of
Sentencing Commission, Discusses Goals

The Center Advisory Committee on
Education Concerning 1984 Crime Leg-
islation, appointed by the Chief Justice
and chaired by Judge A. David Mazzone
of the District of Massachusetts, met re-
cently with, the members of the United
States Sentencing Commission. The
meeting produced a suggestion that The
Third Branch carry periodic reports on
commission activities in order to keep
federal judges and supporting personnel
informed about the commission’s work.
This is the first article in that series.

District Judge William W. Wilkins,
Jr., the commission chairman, stated

¥ S ENTENCING
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recently that, as a prosecutor for six
years and now a district judge for
five years, he had once been some-
what “skeptical ... about the idea of
federal sentencing guidelines.” But
his analysis of national federal
sentencing data convinced him “of
the great need for improvement in

- the area of sentencing.” It is a con-

viction, he said “that many judges
have long shared.”

Judge Wilkins discussed the com-
mission and its work at the Brook-
ings Institution’s Seminar on the
Administration of Justice, held in
March in Annapolis.

When defendants with similar
characteristics,. who committed the
same crime, “receive dramatically
different sentences due primarily to
a single factor—which judge rapped
the gavel ... we should not be sur-
prised by the widespread perception
that sentencing is often purely the
luck of the draw.”

He stressed ‘that “we judges owe
it to those we serve, including those
we sentence, to better satisfy the ba-
sic requirements of justice: certainty,
fairness, and, to a much greater ex-
tent than has been the practice,

equality of treatment of similar de-
fendants who commit similar
crimes. Our goal must be justice not
only for the defendant, but for the
victim of crime, and for society.”

When similar defendants who
committed similar crimes are incar-
cerated in the same facility, they
“may at some point compare notes
on our judicial system. It is not
whether they like those who put
them behind bars that concerns
me—it is whether they can respect
the fairness of a judicial system
which produces such inexplicable
results.”

Judge Wilkins recalled Justice
Frankfurter’s admonition that judi-
cial authority rests ultimately on
“public confidence in its moral sanc-
tion.” “Unwarranted sentencing dis-
parity,” Judge Wilkins said, “under-
mines public confidence in our
system. Unwarranted disparity
breeds disrespect.” '

Although the present system may
have worked well “in a less compli-
cated age,” Congress created the
Sentencing Commission because the
system “falls short now with more
than 550 district judges throughout
our nation addressing the complexi-
ties of sentencing on an individual
basis. In order to ensure fairness
and consistency,” he said, “sen-
tencing discretion must be better
structured.”-

The commission’s first public
hearing was set for Apr. 15 in Wash-
ington. The hearing was scheduled
to provide the commission various
perspectives on its task of ranking
the seriousness of federal crimes.
The witness list included representa-
tives from the American Civil
Liberties Union, the Washington Le-
gal Foundation, and the Association
of the Bar of the City of New
York. n
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Answers to some questions




There is also the question of how closely
Federal judges will follow the guide-
lines. Judges may depart from guideline
sentences for factors not adequately
considered in the guidelines. provided
they explain in writing their reasons for
departure. While the Commission does
not expect departures from the guidelines
to occur with great frequency, it is not
known how often they will occur, which
direction they will take, and how large
they will be. Thus, the discretion to
depart from.the guidelines, which is
integral to the legislation that established
the Commission, creates uncertainty
about the ultimate impact of the guide-
lines on actual sentences.

Future plea negotiations are another
problem that clouds prison projections.
Plea negotiations are an integral part of
Federal criminal justice administration.
Recognizing the functional role of plea
bargaining, the guidelines attempt to
structure the bargaining process; not
¢liminate its practice. The plea bargain-
ing environment must change under the
guidelines, but the nature and extent of
the changes are unknowable, creating
additional uncertainty for projecting
future sentencing practices.

Using sensitivity analysis, we adjusted
impact projections to account for the
uncertainty inherent in projecting future
prison demands in the face of major
policy innovations. All the results re-
ported in this article are somewhat af-
fected by alternative assumptions
adopted for the sensitivity tests, but the
major conclusions are substantively
unaffected.

Against the backdrop of these various
problems, one might nevertheless fear
that any impact projections will be far
too speculative to be trusted. But de-

-cisionmakers do not have the luxury of

adopting this view. Failure to project the
impact of the guidelines on sentences

-and-on prison capacity as realistically as

possible could convert an imprecise de-
cisionmaking process into a wholly arbi-

‘{rary one.

Details of the model the Commission

developed and of the data used for the
projections may be found in the Supple-
mentary Report on the Initial Sentencing
Guidelines and Policy Statemerits pub-
lished by the Commission.

NIJ ReportsiNo. 205
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Sentencing Commission
Chairman Wilkins answers
questions on the guidelines

Recently NIJ Reports asked U.S. Sen-
tencing Commission Chairman William
W. Wilkins, Jr., to answer a few ques-
tions regarding the proposed Federal
sentencing guidelines and how they were
developed. His answers follow.

How did public concerns and attitudes
influence the guidelines? What were
the most significant obstacles to
development?

Public input has played a pivotalrole in
the formulation of the guidelines, with
the Commission receiving more than
1,000 written comments, testimonies,
and observations from variousindividu-
als and groups.

One of our first official actions was to
form working and advisory gréups to
assist us in addressing the many complex
issues we faced in promulgating sentenc-
ing guidelines. The groups consisted of
Federal judges. prosecutors, defense
attorneys, victim advocates, public
interest and membership groups, and
individuals with an interest in criminal
justice. In addition, all Commission
meetings were open for public
attendance.

The Commission decided early on that
responsible public policy is only as good

as. the quality and breadth of the public

input that goes into its creation. For this
reason, the Commission held six topical
hearings in Washington, D.C., on vari-
ous issues crucial to drafting sentencing
guidelines.

After publishing a preliminary draft of
guidelines in September 1986, the Com-
mission held five regional hearings
across the country to facilitate public

input.. A revised draft was published
in January 1987, followed by 2 days
of additional public hearings in
Washington, D.C.

Writing sentencing guidelines for the
Federal courts is a most complex task,
far more difficult than | had ever antici-
pated when 1 accepted this position.
Among the hurdles the Commission had
to overcome was the lack of empirical
data on current sentencing practices.

Another major obstacle was the com-

plexity of the existing Federal criminal

code. A third obstacle was the short
timetable Congress lmposed on the
Commission.

Fourth, the statute authorizing the Com-

mission addresses a number of difficult.

competing policy choices but does not

always clearly instruct the Commission
on how to resolve the conflicts.

Additionally, a particularly difficult task
confronting the Commission throughout
its work has been how to best achieve a

proper balance between the competing
interests of simplicity and complexity in

_the sentencing guidelines.

Was the Commission able to assess
what its decisions meant for the
Federal prison system?

The Commission has recently completed
a detailed ‘prison impact study that is
included in its Supplementary Report on
the initial Sentencing Guidelines and
Policy Statements.' The Commission
worked closely with the Bureau of Pris-
ons to design this prison impact model.
Toensure that the guidelines were rooted
in practicality, the Commission’s re-
search staff collected detailed sentencing

' Anarticle summarizing the studyison p. 2.
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Sentencing Commission

Chairman Wilkins answers
questions on the guidelines

information on 10,500 actual, recent
cases for use as a starting point in guide-
line development.

Using current sentencing data as a start-
ing point also ensured that the guidelines
would not raise the prison population
dramatically. The Commission deviated
from current practices for policy
reasons——most notably in the areas of
violent and economic crime—only after
careful analysis and extensive public
comment.

The Commission recognized from its
inception that any responsible public
policy must be weighed against the cost
of that policy. Some observers urged the
Commission to base its entire guideline
system on current sentencing practices;
others advocated an approach based on
a singular sentencing philosophy (that
would not significantly consider current
practices at all); still others contended
that the Commission should structure its
decisions so as to cause no increase in
prison population, and some even con-
tended that the Commission should use
its authority to effectuate a net decrease
in the Federal prison population. The
Commission adopted none of these paths
in the extreme. Instead, it chose a
balanced approach based extensively on
current average sentencing practices,
tempered by policy judgments which the
Commission felt were sound.

A particularly thorny issue, as always,
was the death penalty. Could you sum-
marize the views held by the Commis-
sion while it debated that issue?

When the question was raised as to
whether the U.S. Sentencing Commis-
sion had the authority to issue capital
sentencing guidelines, and if so, whether
it should proceed to develop such guide-
lines, the Commission approached this
issue in the same manner it had con-
fronted other important legal and policy
issues. This approach involved the so-
licitation of written legal briefs and
views from a wide audience and the
holding of a public hearing to receive
additional input.

After careful consideration of a broad
range of public comments, the Commis-

sion voted against including capital sen-
tencing guidelines in the initial guide-
lines submission. A majority felt that the
Commission should devote all of its

efforts to the further development of the
sentencing guidelines on which it had
already been working for a number of
months, so that those guidelines could
be submitted to Congress on schedule.

While I personally favor capital punish-
ment, I voted with the Commission
majority. I did not want to jeopardize
the months of work that the Commission
had invested in this important sentencing
guidelines effort by interjecting the cap-
ital punishment issue into the initial
submission of guidelines to Congress.
The subject of capital punishment is so
highly controversial and emotional that
it could easily have overshadowed any
consideration of the merits of the remain-
der of the sentencing guidelines and
possibly led to rejection of the entire
product.

Are sentences under the guidelines
universally stiffer? Will plea bargain-
ing work to undermine the Commis-
sion’s intentions?

Sentences under the guidelines are not
universally stiffer than current sentenc-
ing practices. Our best estimates show
the average time served for violent of-
fenses will increase substantially under
the guidelines. On the other hand, aver-
age time served for most property crimes
will be about the same and, in some
cases, lower than current experience. In
the area of “*white collar” crimes, such
as income tax evasion, price fixing, and
insider trading, imprisonment will be
required under the guidelines much more
frequently than in current practice.

With respect to plea bargaining, the
Commission has proceeded cautiously,
and we think appropriately, in these
initial guidelines. Given that over 85
percent of all Federal defendants enter
guilty pleas, and that almost 80 percent
of all guilty pleas involve an explicit plea
agreement, the Commission did not be-
lieve it wise to stand the Federal criminal
Justice system on its head by making too
drastic and too sudden a change in these
practices.

What we did do in our initial guidelines
and policy statements is quite important,
however. The Commission's policy
statements on plea agreements require
that the entire agrecment be fully dis-
closed on the record and that the agree-
ment set forth the relevant facts of the
actual offense conduct and defendant
characteristics. If the agreement includes
a recommendation that the court depart
from the sentence otherwise applicable
under the guidelines, the specific basis
for that recommended departure must be
stated, and the court then must decide
whether the agreement is acceptable.

Thus, the Commission’s proposals in
this area encourage full disclosure in
sentencing with respect to plea agree-
ments. Testimony before the Commis-
sion established that the principal con-
cerns with current plea practices are the
secrecy of the process and the perceived
manipulation or concealment of relevant
evidence. The policies enunciated by the
Commission are designed, as a starting
point, to change this—to bring a greater
openness and honesty to the plea agree-
ment process. Based on monitoring and
evaluating sentencing experience with
plea agreements under the initial guide-
lines and policy statements, the Commis-
sion can then determine what further
steps may be needed in this important
area.

Now that the final guidelines have
been submitted to the Congress, have
you had time to reflect on the meaning
of the guidelines? Do you see them
structuring judicial discretion or
perhaps serving as a model for State
guidelines?

I believe the sentencing guidelines, to-
gether with other procedural and sub-
stantive changes brought about by the
Sentencing Reform Act (such as the
abolition of parole and the imposition of
determinate sentences). will drastically
change and improve our Federal criminal
justice system. These sentencing reforms
will structure judicial discretion and
thereby lead to greater uniformity and
fairness in sentencing of similar defend-
ants who commit similar crimes in a
similar manner.

National Institure of Justice



I also belicve that if this effort at the
Federal level is generally found to be
successful. these guidelines will foster
the development of guidelines by many-
States that do not already have them.
The extent to which these guidelines can
serve as a model.is limited, however, by
the considerable differences between the
Federal and State criminal codes.

How are Federal judges likely to react
to the new system? Do you foresee a
protracted phase-in or a rapid
implementation?

I venture that if you took a survey of
Federal judges' opinions regarding the

.concept of sentencing guidelines, many

would voice opposition. However, 1
have been pleased to learn that many
Federal judges have acknowledged the -
need for increased fairess and consist-

-ency through guideline sentencing. On

the whole, when judges take the time to
study the guidelines and apply actual
cases using the Commission’s draft
worksheets, | believe the vast majority
will be pleasantly surprised, and the

" guidelines will earn wide acceptance.

Unless amended by Congress, the im-
plementation date for the guidelines is
November 1, 1987. In its letter of trans-
mittal to Congress, the Commission
suggested Congress consider a stay of
implementation for an additional reason-
able period to provide time for training
and education.

I advocate astay of implementation only
if carefully limited legislation can be

passed by Congress to accomplish this

objective without undermining the Sen-
tencing Reform Act or the guidelines.

" The very nature of the investigation,

arrest, indictment. conviction, and

sentencing process builds in a limited
phase-in implementation period for the
guidelines. The Commission has recom-
mended that the guidelines apply only

‘o offenses occurring after November 1,
with the result that the number of cases

which work their way through the system
1o the point of application of the sentenc-
ing puidelines will increase on a gradual,
manageable basis. '

NI ReportsiNo. 205 SepremberiQctober 1987

In the interim, judges and other members
of the court family will become familiar
with the operation of the guidelines
through education and training programs
currently being organized by the Com-
mission.and the Federal Judicial Center.

If the Congress accepts the guidelines,
the Commission will have finished an
important phase of its mandate. What

do you see as the new role of the

Commission?

The next phase of the Commission’s
work is a logical outgrowth of its intense
first phase—the development of the
initial guidelines and policy statements.
The Commission is already well into that
phase, which might briefly be described
as one of explaining, testing, training,
monitoring, evaluating, and perfecting,

_ not necessarily in that order. We have

just finished the preparation of a Supple-
mentary Report which further explains
the guidelines and describes their pro-
jected impact, especially with regard to
prison populations.

The Commission has initiated an inten-
sive clinical testing program to assist in
identifying the problems, ambiguities,
and incomplete areas in the initial guide-
lines. This process involves testing of
the guidelines using sample cases by
both Commission staff and by Federal
probation officers in regional working
sessions around. the country.

At the same time, the Commission will
be working with the Federal Judicial
Center and others to develop programs
and materials for the training of Federal
judges, probation officers, and others.
Broad-based, effective training is neces-
sary {o ensure that implementation of the
guidelines and a new sentencing system
will be as smooth as possible.

The Commission is also required by law
to monitor the operation of the guidelines
in practice and to collect and analyze
data with respect to each sentence im-
posed under the guidelines. This infor-
mation will then be used to determine
changes needed in the guidelines to en-

U.S. Sentencing Commission Chairman
William W. Wilkins, Jr., of Greenville,
South Carolina, is United States Circuit Judge
for the Fourth Circuit.

sure that the purposes of sentencing and
the goals of the Sentencing Reform Act
are achieved.

The process of improving the initial
guidelines will be an ongoing one. The
Commission is authorized to submit to
Congress amendments to the guidelines
on an annual basis, an authority which
the Commission intends to fully use as
necessary to develop a workable, effec-
tive system of guidelines. Our continu-
ous review and testing processes have
already uncovered some arcas where
amendments to guidelines. policy state-
ments, or commentary are needed. and
actual experience in applying the guide-
lines can be expected to reveal the need
for other changes.

Additionally. the Commission will be
addressing, in the months ahead, a
number of areas where its work is incom-
plete, such as organizational sanctions
and the promulgation of guidelines for
a number of infrequently prosecuted
offenses not covered in the initial guide-
lines document.

Thus, with all of these tasks and others
such as longer range research efforts, the
Commission and its staff are going to be
quite busy in the foreseeable future,
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Judge Wilkins
named head
of sentencing
commission

By Paul Martin

News statf writer

President Reagan on Tuesday named
U.S. District Judge Billy Wilkins of
Greenville chairman of a bipartisan
panel that will develop strict sentencing
guidelines for the nation's federal
judges.

The guidelines will reduce the dis-
parity between sentences imposed by
different judges for the same crime by
limiting a trial judge’s discretion.

When the new rules are enacted, pa-
role will be abolished and determinate

- Sentencing will be implemented.

- Wilkins, 43, a former 13th Circuit so-
Jdtor and the first judge Reagan ap-

" ,.gmled to'the federal bench, will serve a

six-year term as chairman of the Fed-
eral Sentencing Commission. The
7-member panel, which must be con-
firmed by the Senate, has an initial
budget of $2.35 million.

The sentencing guidelines will reduce
the historically broad discretion judges

- SOUTH CAROLINA’S LEADING NEWSPAPER

The News — George Gardner

" Judge Billy Wilkins -

-..will head commission

Authorities have used
1984 anti-crime legislation
to fight drug dealing in
South Carolina and to help
crime victims. See Page 1C.

have had by mandating strict maximum
and minimum sentences based on the
crime and the inmate’s record. In spe-
cial cases, a judge can deviate from the

guidelines, but only after justifying the.

See Wilkins, Page 7A

Wilkins

 The Q’n'emmlle News

Greenville, South Carolina, Wednesday, September 11, 1985

Continued from Page 1A

reason in writing.

Any departure from the guide-
lines can be appealed by the prose-
cution or defense. )

“Quite frankly, as-an individual
Judge I like to have a great discre-
tion in dealing with the cases I'm

handling, because at least in my.

mind I'm doing what's. right,” Wil-
kins said. “'But this is really not a
subject of debate anymore. All the
judges throughout the nation are
probably going to criticize the
guidelines, but the fact of the mat-
ter is, Congress has spoken."”

Wilkins said he hopes the com-
mission can develop its sentencirig
guidelines by April. Congress then
has six months to study and ap-
prove them.

‘‘One of the things that has al-
ways troubled me about the reha-
bilitation of criminals is'when one
criminal is sentenced for an of-
fense, he should stand in about the
same shoes as the next fellow who
committed a similar offense and is
sentenced in another court,” Wil-
kins said. .

“It's just not justice for one fel-
low to go to prison and one fellow
not to go to prison when both of
them perhaps should be in prison
or both perhaps shouldn't be in
prison. We're going to try to re-
duce this disparity that exists."”

Mandated under the far-reach-
ing Crime Control Act of 1984, the
commission will hold hearings in
Washington, D.C., and possibly
other cities to solicit views from
victims of crime, prosecutors, de-
fense attorneys, prison officials
and social workers.

When the panel’s guidelines are
enacted, the federal parole system
will be replaced by determinate
sentencing. Wilkins called this
“the most important change in the
criminal justice system this cen-
tury. By and large, a person sen-
tenced to five years in prison is

going to do five years, less the -

good time.”

In the past, Wilkins said, some
inmates attempted to hoodwink
the parole board by play-acting to
get early release from their sen-
tences. “‘The uncertainty of parole
motivated prisoners to get in-
volved in all kinds of so-called
rehabilitative programs merely to
get brownie poinits.”

When criminals are sentenced

under the guidelines, they will
know exactly how long they will
spend in jail, *'I really think that
definiteness, that certainty of pun-
ishment has a major deterrent ef-
fect,” Wilkins said.

Wilkins also said there is a possi-
bility more people will go to prison
under the committee's guidelines,
but that is not the intent. “'If it hap-
pened to increase the prison popu-
lation somewhat, that’s part of it.
I'd rather have a habitual criminal
in prison than on the street even if
it meant building a few more fed-
eral prisons.”.

But providing alternatives to

‘prison for non-violent offenders

will be one of the thrusts of the
commission, he said.

Being appointed chairman was
unexpected, Wilkins said, even
though he felt confident about a
slot on the panel.

“I can't say T was suprised that
President Reagan selected me be-
cause | had some pretty good sup-
port,” he said. “Sen. Strom Thur-
‘mond and Chief Justice Warren~
Burger recommended me, so ] felt
pretty good,’” said Wilkins, who
managed Thurmond's U.S. Senate
campaign in 1972.

Wilkins said the panel is com-
posed of Republicans, Democrats
and Independents.

Thurmond, a South Carolina Re-
publican, said he sees the need for
a cap on judges’ discretion that the
sentencing commission will apply.
*“1 think we need a little more con-
trol than we have in the present. 1
think you have to leave a reason-
able discretion, but right now
there’s just no lxmu "

Thurmeond, chief sponsor of the
anti-crime package, said Wilkins’
selection ''brings recognition to
Greenville and the state of South
Carolina."”

Wilkins said he has no plans to
give up his work as a federal
judge, though initially he may be
working full-time in Washington
setting up the commission. Wilkins
said he plans to double-up on his

local workload and is counting on

U.S. District Judge G. Ross Ander-
son Jr., who also sits in Greenville,
to help pick up any slack.
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Raising confidence
in judges and justice

HE U.S. Sentencing Commission, headed b

federal Appeals Court Judge Billy Wilkins,

accomplished a herculean task with the latest
draft of guidelines it has proposed for making
criminal sentencing more uniform in federal courts.

And as Wilkins openly admits, the job is not over.

In the two months left before the proposal is due to
Congress, the commission will subject this draft to
the same scrutiny it gave the first one after it was
widely criticized for being too mechanical and
limiting of judicial discretion.

The second draft has clearly benefited from the
criticism.

It backs away from sharp restrictions on judges’
discretion, but still provides them with realistic and
flexible sentencing guidelines.

It also brings much-needed truth in sentencing to
the federal court system,

That is the purpose behind the effort: to devise a
system that provides comparable punishment to
defendants convicted of comparable federal crimes
— and makes the sentence assigned the sentence that
is served.

The panel is proposing ranking offense levels and
assigning points for such factors as the amount of
money stolen, the harm inflicted on the victim and
the defendant’s criminal history.

This would determine the sentence that should be
applied. Judges would be able to deviate from the
guidelines, but would have to explain their reasons in
writing, .

The panel also proposes eliminating parole and the
current system that allows prisoners to serve as little
as one-third of their terms. The sentences may be
shorter on paper, but they would refiect the actual
time served.

Even these compromises haven’t satisfied
everybody, but Wilkins is not surprised.

Intense debate is normal, he says, considering the
enormity of the task and the diversity of the

. commissjoners on his'panel, which includes federal
* judges and academicians from across the nation.

But what the panel has attempted to do will assure
that federal justice is dispensed more equitably and
that the public is not misled by inflated prison
sentences that ignore reality.

It’s a reform that South Carolina could well use,

The idea would deprive no judge of sentencing
discretion, only ask him to explain in writing why he
ﬁhagssg to be exceptionally lenient or exceptionally

The result would doubtlessly be more public
confidence in judges, and in justice.
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More White-Collar Criminals Face
Jail Under New Sentencing Rules

By MICHAFL ALLEN
Staff Reporter of Tk WALL STREET JOURNAL

Record numbers of white-collar crimi-
nals may soon find themselves wearing
prison blues. .

That, at Jeast, is one aim of the new fed-
eral sentencing guidelines that took effect
this month. Created to bring consistency
to sentencing practices for most types of
crimes, the guidelines also call for signifi-
cant changes in the way courts treat con-
victed embezzlers, tax cheats, inside
traders and swindlers. Probation—until
now a common refuge for the genteel
scoundrel—has been eliminated for most
offenders in favor of at least brief confine-
ment. And a “truth in sentencing” provi-
sion, mandated by Congress, phases out
parole.

*The white collars are going to get hurt
pretty badly,"” says Rebekah Poston, a Mi-
ami criminal defense lawyer who is work-
ing with local judges and probation officers
to implement the new guidelines.

Such conclusions may be premature,
since the guidelines apply only to crimes
committed after Nov. 1 and thus haven't
fully been put into practice. What's more,
judges will have room to deviate from the
suggested punishments in unusual situa-
tions, as long as they explain their reasons
in writing. Finally, the rules may be ren-
dered moot by constitutional challenges.
iSee accompanying story).

‘Short but Sure’

But the seven-member U.S. Sentencing
Commission, which created the guidelines
as part of the Comprehensive Crime Con-
trol Act of 1984, clearly intends to tighten
the screws on white-collar offenders. Com-
mission members cite two main reasons
for the policy change. First, they contend
that the prospect of a “short but sure”
prison term is a particularly effective de-
terrent 1o would-be criminals in the ranks
of the middle and upper class. Second,
they say, fairness demands that wealthier
crooks who evade taxes or use computers
to steal face the same punishment as
poorer crooks who use less-sophisticated
methods.

“Whether you work on Wall Street or
you drive a truck on Wall Street shouldn’t
make a difference if you commit a theft,"
says Commission Chairman William W.
Wilkins Jr., a federal judge in Greenville,
S.C.

Additionally, the guldelines don't ordi-
narily allow judges to take into account the
defendant's age, commanity ties, famity
responsibilities or previous employment
record—factors that bave often mitigated

the white-collar offender’s punishment in
1 the past. “*‘White-collar criminals are going
to find their exemplary backgrounds aren’t
going 1o influence a judge's sentencing de-
cision” anymore, says Samuel Buffone,
chairman of the American Bar Associa-
tion’s sentencing committee.

The guidelines reduce most crimes to a
complex point system ranging in severity
from one to 43. Points, representing jail
time, are added or subiracted to refiect
factors such as the defendant’s degree of

participation in the crime, whether or not
he admits guilt, and, especially, the
amount of money involved.

Probation remains an option only for
the most innocuous offenses. However, the
guidelines permit many felons who might
have received probation under the old
rules to serve their time in halfway houses
or in weekend jail visits.

The case of Randall Cecola, a minor fig-
ure in the Dennis Levine insider-trading
scandal, illustrates how the new rules
could change sentencing for white-collar
offenders. Mr. Cecola, a former financial
analyst at Lazard Freres & Co., pleaded
guilty last year to two felony counts of fil-
ing false tax returns involving $66,342 in
profits made from securities trading. The
judge in the case, noting that the 25-year-
old Mr. Cecola was supporting his ailing
mother and two brothers at the time of the
crime and was unlikely to err again, sen-
tenced him to five years probation.

But under the new guidelines, according
to New York criminal defense lawyer Wil-
liam M. Brodsky, Mr. Cecola's crime
would likely have mandated a prison term
of six-t0-12 months. The judge would have
had the option of allowing Mr. Cecola to
serve that time on weekends or in a com-
munity halfway house. But to grant proba-
tion without confinement, he would have
had to submit his reasons in writing, and
the government could have appealed.

Similarly, many recent securities-law
violators would probably have received
stiffer sentences if the new guidelines had
applied. For example, Mr. Brodsky esti-
mates that Mr. Levine, a former mergers
specialist at Drexel Burnham Lambert
Inc. who pleaded guilty to four felony
counts related to insider trading, would
have received between 46 and 57 months in

prison if he had committed his offenses af-
ter Nov. 1. Mr. Levine's punishment under
the old rules: 24 months in prison and a
$362,000 fine.

(Mr. Brodsky cautions that his calcula-
tions aren't exact, since he doesn't have
access to certain non-public information
that might have influenced the sentencing
Judge. Moreover, he doesn't account for
the mitigating effects of Mr. Levine's coop-
eration with the government.)

Among the hardest hit by the reforms
will be income-tax evaders, lawyers pre-
dict. In recent years, about 57% of tax
cheats have received probation with no
confinement. The new guidelines aim to re-
duce that figure to just 3%, the commis-
sion says. First offenders who plead guilty
to evading more than $10,000 can probably
expect some jail time under the rules
change.
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‘Judge at work
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‘on restructuring
federal sentences

' U.S. Court of Appeals Judge
William W. Wilkins said Monday
that tentative proposals to re-
(Structure federal sentencing .
. guidelines will be completed in
two or three weeks, and they Wilkins
will remove sex, race and socio-economic statuses
when judges hand down sentences.
> Wilkins, 44, addressing the First Monday meet-
ing, said the 150-page proposal to restructure fed-
-eral sentences will improve the justice system and
make it more “structured and principled.”

Wilkins chairs the United States Sentencing
Commission, which was created by the Comprehen-
sive Crime Control Act of 1984, '

He will serve a six-year term while continuing
his work as an appeals judge.

Wilkins said the proposal will be presented to
Congress when it is completed, and Congress will
have six months to reject it. If Congress does not
“pass a law to reject it, the proposal becomes law.
Wilkins said the overall purpose of the proposal
1is to ensure that defendants in federal court are
given equal sentences for committing the same
‘crimes.

He said court records show some defendants get
lesser sentences than others for committing the
same crime, :

_ “I think the American people want a justice sys-
T'tem that is fair, and one of our goals is to come up
+ with a proposal that will not be simplistic but en-
' sure equal justice,” Wilkins said.

. Wilkins said civil liberties groups oppose efforts
. to equalize federal sentencing guidelines, and he
- expects such groups to strongly protest it.
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New policy on sentencmg
will stress harm of crime

Associated Press
2 GREENVILLE
+ Guidelines that federal judges will
in the future to impose sentences
will emphasize the harm caused by
e crime, rather than the crime it-
said the judge who headed the
&)mmnssnon that developed the

ards.

US. 4th Circuit Court of Appeals
i.dge William W. Wilkins Jr., in his
hometown of Greenville to addrws
the Southeastern Victims Assistance
Gonference, said Friday that the pro-
posed guidelines will reduce the dis-

parity between sentences imposed by

different judges for the same crime

Yy limiting judges’ discretion.

31 The guideline$ will be published in
e Federal Register for comment in

September, said Wilkins, chairman of
the U.S. Sentencing Guidelines Com-
mission. Congress then has six months
to study the guidelines and approve
them.

If the guidelines are enacted, he _

said, probation would be abolished
and determinate sentencing would be
used, eliminating early-release pro-
grams. Under determinate sentenc-
ing, “a two-year sentence is a two-
year sentence” without work or
educational credits reducing the
term, he said.

Because crimes are not identical,
he said, guidelines that depend solely
on the crime as a yardstick would be
inaccurate. On the other hand, guide
lines that emphasize the harm inflict-
‘ed by the crime are more likely to

decrease the
disparity be-
tween ;
sententes. -

tence imposed in the guidelines would
be the mirror of the crime,” Wilkins
said.

Using a° point. system, federal
judges would “look at the factual situ-
ation and identify the harms” to de-
termine the sentence to be imposed,
Wilkins said.

For example, he said, someone
found guilty of robbing a bank, steal-
ing $1 million and harming a bank
. teller would receive a longer sentence
than someone who is found guilty of
" robbing a bank but who didn’t harm
anyone. .
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Judge Wilkins soars

HE swiftness of favorable Senate action on the:
| nomination of federal District Judge Billy Wil-
J kinsto the U.S. 4th Circuit Court of Appeals is

not the least bit surprising, but is no less gratifying
for that. : ‘

Wilkins’ record as law student, private attorney,
state prosecutor, federal trial judge and sentencing
commission chairman is that persuasive.

His record wasn’t just hastily embraced by the
Senate, however. L

Searching review (many would say to the point of |-
nitpicking) of federal appellate court nominees by |,
the Judiciary Committee staff is routine. And lengthy ||
committee hearings, when the slightest evidence of
unfitness turns up, is just as routine. The severity of
this winnowing process that Wilkins breezed through
resulted hardly two weeks ago in committee rejec-
tion of the Reagan administration’s Indiana nominee
to the U.S. 7th Circuit Court of Appeals.

Judge Wilkins, at age 44, possesses qualities of
judicial temperament and legal scholarship that
clearly mark him for a nationally notable career
among federal appellate judges. South Carolinians
who know him and admire his competency will share
a native feeling of pride in his continuing success. ‘

B.H. Peoce, 1873-1934 Roger C. Pecce, 1899-1968 J. Kelly Sisk, 1913-1980
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U.S. panel proposes
sentencing guidelines

Object is to fit punishment to crime

By Tony Mauro
USA TODAY

Drug deslers, armed rob
bers and inside traders would
face more certain prison terms
under federal sentencing
guidelines due out today.

Following the Jead of 21
states, & federal sentencing
commission proposes assigning
“offense levels™ that will dic-
tate penalties for more than
2,000 federa! crimes. Judges
who want to Impose stiffer or
more Jenient penalties would
have 1o explain why.

Federal fudges now have
wide discretion in sentencing

“Ten percent of those con-
victed of armed robbery are
not sent to prison,” said com-
mission chairman William Wil-
kins Jr, & federal appeals
judge from South Carolina “It
has produced uncertainty and
unfairness.”

After public comment, a &
nzl report goes to Congress
April 13. The guidelines take

eflect six months later unless
both houses of Congress reject
them

Stil) unresolved: whether the
commission should — or can
— revive a federal death pen-
alty, dormant since a Supreme
Court ruling in 1972. The jssue
gets a hearing Feb. 17.

Wilkins predicts a modest —
but manageable — increase in
federal prison population if
sentences vary less widely,

At the state {evel

8 Minnesota’s prison popu-
lation went from 1,877 in 1882
to 2,320 two months ago under
a sentencing guidelipe pro-
gram, said state official Debra
Dailey. “We saw some enor-
mous changes. More violent of-
fenders are going to jail”

B West Virginia's Legisla-
ture considers sentencing re-
form this week. “Secondde
gree murderers and unarmed
robbers can gel the same pen-
alty right now — five to 18
years, and {t's unfair,” Attorney
General Charles Brown said.




Newsday

April 22,

Judge-shopping is a tradxtlon in the U.S.
District Court in Manhattan and: perhaps
elsewhere as well: Smart defense lawyers try
to schedule their guilty pleus before judges
who have & reputation for leniency.

But the rewards of judge-shopping in the
federal courts will dwindle if Congress ac-
cepts — as it should — the recommendations
presented last week by the U.S. Sentencing
Commission. The purpose of these guidelines
is to produce similar sentences for similar
crimes committed by similar eriminals, re-
gardless of who's judging the case,

° The federal appellate judge who chairs the
commission put it this way: “We want to take
the two extremities of our justice system, the

1987

Federal Guidelines for Truth in Sentencing

hangmg judge and the Baby Ruth-judge, and
pull them in together.”

The commission’s guidelines, which will
take effect sutomatically qn Nov. 1 unless
Congress decides otherwise, set up 43 differ-
ent levels of senténcing for federa! crimes.
‘The penalty is life in prison for the most seri-
ous: first-degree murder, treason and aircraft
hijacking that results in death.

Judges would be restricted to a relatively
parrow range of sentences for & given of-
fense — 24 to 30 months for residential bur-
glary, for instance — unless they cite

“mitigating or aggravating circumstances. Al-

though federal prisoners are now normally
eligible for parole after serving one-third of

their sentcnces, parole would be eliminated
under the guidelines. Apart from limited time
off for good behavior, prisoners would serve
out their full sentences.

One rap against the guidelines is that-they
would probably increase the population of
federal prisons, which are already desperate-
ly overcrowded. To deal with this, Congress
might want to make some adjustments in the
sentencing ranges after hearings are held.

But fundamentally the commission has
done what Congress asked it to do, and Con-
gress was right: A justice system worthy of
the name obviously shouldn’t permit wide
disparities in punishment just because of
judges’ quirks.
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U.S. sentencing panel
strikes middle ground

The U.S. Sentencing Commission,
a powerful federal panel chaired by
Federal Appeals Court Judge Billy
Wilkins of Greenville, appears to
have found middle ground in its as-
signed task of making criminal sen-
tencing more uniform.

And in doing so, the commission
has developed a set of proposed
guidelines guaranteed not to please
everybody. But by striking compro-
mises and backing away from
sharply restricting the discretion of

-federal judges in sentencing, the
-commission has accomplished its

goals of providing judges with realis-
tic, though flexible, guidelines and of
bringing truth to sentencing.

These guidelines, due April 13, will
become law in six months unless
both houses of Congress vote to over-
turn them.

‘Says Judge Wilkins, as quoted last
week in The Washington Post, the
guidelines will be ‘‘very workable
and very practical. We’ve taken out
all the complexity we can and still be
true to the statutory mandate. It will
be a system that provides a great
deal of guidance to judges, not just
an arbitrary selection of numbers.”

It’s reported that some commis-
sion members are upset because this
federal panel backed away from giv-
ing judges a rigid scale for assigning
sentences, a scale that severely re-

duced individual discretion.

But what the commission has
done is no small feat. First, early re-
lease through parole will be eliminat-
ed. Also, prisoners no longer will
serve as little as one-third of their
term. Instead, the sentences might
be shorter on paper, but they will be
more realistic.

And, despite the criticism, the
panel has made great headway in .
reducing the disparities in judges’
sentences. What the panel has de-
veloped is a system for ranking “of-
fense levels,” assigning “points” for
such factors as the amount of money
stolen, the harm inflicted on the vic-
tim and the defendant’s criminal his-
tory.

Judges can deviate from these
guidelines, but they will be required
to explain their reasons in writing.

Said one commission member,
“You have to start slowly. One has to
see how judges react to a system
that doesn’t limit discretion too
closely but gives guidance.”

That is no small accomplishment,
for it will ensure that justice is dis-
pensed more equitably and that the
public is not being hoodwinked by in-
flated prison sentences that in no
way resembile reality. It’s a plan that
the state Legislature should consid-
er, too.
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A forceful message

But for timing and circumstances, the sending
away of Beverly Ann Holmes and Curtis Patrick
Harris on Tuesday would have attracted little
public notice. They would be just two more drug
dealers on their way to the slammer.

Holmes and Harris were convicted oo drug-
related charges as a result of a police raid o a
Kennedy Homes apartment
, last November that turned up
The federa] 140 grams of crack cocaine.
sentencing  what made their convictions
guidelines particularly noteworthy —

. and particularly hopetul for
those who belléve that the diug problem is one
of the most serious facing our society — is the
fact that Holmes and Harris happen to be the
first two defendants in North Florida to be
‘sentenced under more stringent federal
guidelines.

Had the two defendants gone before a state
court, they might have drawn no more than
three years in prison. But the raid that resulted
in their arrests was carried out jointly by
Gatinesville police and federat Brug -
Enforcement Administration agents. And their
case went before a federal judge.

Under the new federal sentencing guidelines,
Holmes drew nearly 11 years, and Harris got
more than 17 years.

“This is a message to crack cocaine dealers
that if they are going to continue selling, they
will end up like these people here today,” said
Richard Squires, Gaineswille police spokesman.
“The system is working for us.”

Added Police Chief Wayland Clifton: “This
union will provide local law enforcement with
the benefit of federal resources and will allow
GPD access to the federal system for sentencing
purposes.”

Gainesville isn't the only local law
enforcement agency that bas turned to.the feds
for help in cracking down on crime. Dade
County prosecutor Janet Reno has indlcated that

her office will also seek to funnel more of South.

Florida's numerous drug cases through the
federal system in order to take advantages of
tougher sentences,

Still, turning to the feds won't be the panacea
that it may appear. For one.thing, the federal
prison system is no less unuc: funded and '
overcrowded than the state's. The federal prison
System is estimated to be 60 percent over -
capacity, with 44,000 inmates in 47 institutions.

With an estimated 40,000 defendants
sentenced annually, it won't be long before
federal prison authorities are forced to do what
Florida is already doing — releasing prisoners
far in advance of the expiration of their
sentences as a matter nf routine.

That's because Congress and the Florida
Legislature have at least two things in common
— fhey love 10 pass get-tough-on-crime laws. Hut
“hey hate to pay for 21l the nrisons necessary *s.

house those caught breaking the new, tougher
laws.

And too, there is another potential problem
with the federal sentencing guidelines — It is a
legal problem that may directly affect the
period of time Holmes, Harris and thousands of
other prisoners will actually spend in prison.

The ink is hardly dry on the new guidelines,
but aiready lawsuits have been filed in 17 states
contending that they are unconstitutional. And it

‘iso’t the conteant of the guidelines that must pass

the test of constitutionality, but rather the way in
which they came lato being.

Rather than enacting the guidelines Into law,
Congress created a Sentencing Commission to
write and put them Into effect. It mandated that

_ three federal judges be part of the commission's

seven-member body, and it characterized the
panel as an arm of the judiciary.

In contesting the guidelines, attorneys say that
Congress delegated too much of its lawmaking
authority to the commission, and that, in any
case, designating the commission as part of the
judiciary violates the constitution’s separation of
powers doctrine, * -

Several federa! courts are making various
rulings in response to those challenges.
Ultimately, it will be-up to the Supreme Court to
settle the issue, unless Congress decides to head
off the challenges by enacting the guldellnes into
law. :

As a matter of fairness and uniformity,
sentencing guidelines are a good idea. Florida
has similarly adopted guidelines and it has
avoided the prospect of defendants drawing
widely disparate sentences for similar offenses.

But senteacing guidelines, federal or state; do
not by themseives hold out the promise that
crime will be more swiftly or more surely
punistied.

“The system is working for us,” Squires
proclaimed with the conviction of Holmes and
Harris, and so it is, at least ini this case. But to
ensure that punishment will be swift and sure for
all of the drug dealers, violent offenders aad
career criminals there must be a
comprehensive re-examination of the criminal
justice system at both the state and federal
levels, '

Is there adequate funding for the court and
prison systems? Are low-risk offenders being
needlessly locked up? Could alternative forms of
punishment, such as restitution and community
service, be used more often to free costly prison

space for those who really merit incarceration?

The sentencing of Holmes and Harris on
Tuesday sent a forceful message that those who
would poison our community with drugs can
expect to pay a heavy price when they are
caught at it. But for that message to be
meaningful. there must be a renewed
commitment to our criminal justice system at all

_levels, and a better sense of prionties in terms of

meting out punishment.

The Guinesville Sun, Thursday, March 17, 1958 ™.
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A Deadline for Criminal Sentences

OR MORE than a decade, Congress and a

variety of criminal-justice experts have been

working on a massive revision of criminal
sentencing in federal courts. On Nov. 1, a complete-
ly new sentencing system that will include changes
in procedures and penalties for every single federal
crime will go into effect. At this late date, though,
many of the people who are to carry out the
changes are beginning to get cold feet.

The idea behind sentence guidelines is to reduce
disparity in penalties by setting objective standards
for judges to use in devising sentences. In 1984
Congress created a Sentencing Commission, which
was -given responsibility for identifving all the fac-
tors that should be weighed at sentencing, assigning
values to these factors and setting out specific
sentences for each crime in the code. Rigid timeta-
-bles in the statute govern the work of the commis-
sion and the putting into effect of its recommenda-
tions. Members of the commission are all
experts—some are senior federal judges—but the
work went slowly. There was a long delay in
naming commission members, which necessitated
the postponement of all deadlines by a year. And
the subject was both complicated and controversial.

Six months ago the guidelines were sent to
Congress, set to be inaugurated Nov. 1, but at that
time the commission itself asked for an additional
nine-month delay. The House, however, on a record
wvote earlier this month, refused to go along, and now
the Senate Judiciary Committee is working only on a
few last-minute technical amendments. There is little
«chance for further delay in spite of the fact that
federal judges, from Chief Justice Rehnquist on
down, are adamant about the need for more time to

study the guidelines, try them out informally and
guggest changes.

In the past six months, the Sentencing Commis-
sion has provided training programs for most of the
probation officers in federal courts, and seminars are
scheduled for the judges next month. There will be a
kittle lag time, since the new sentences will be used
only in cases involving crimes committed after Nov.
1. No one expects the changeover to be accom-
plished without problems, but they can be handled.

As part of the plan, parole has been abolished,
and criminals will be sentenced to fixed terms. This
may increase the prison population, 8o these figures
must be watched closely. Judges may also find that
in certain situations their discretion is so restricted
as to hamper the dispensation of justice. But the
Sentencing Commission is a permanent body, and
its members will continually monitor the use of the
guidelines. Fine-tuning is expected, and even major
changes are possible if Congress is convinced that
some aspect of the new program is not working.

Some public officials are enthusiastic about the
guidelines because they foresee tougher sentences
and less room for judges they regard as “soft” to
control the sentencing process. On the other side,
defense lawyers in particular fear the new program
will lock in long prison sentences and discourage the
use of other penalties that don’t involve incarcera-
tion. Congress, however, did not intend to curb
Jenient judges or to mandate harsh penalties across
the board, but to make all sentences more predict-
able and more equitable. That is what tock so long
to plan, and that is what is expected to be accom-
plished when the federal criminal justice system
enters a new era next month.
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“Guidelines due today
on U.S. sentencing law

By Theo Stamos

Mmm_l

After months of debate and severa! revi-
mions, the U.S. Sentencing Commission today
is expected o issue its proposed guidelines
designed to make criminal sentencing for fed-
eral crimes more uniform.

The guidelines, which cover crimes from
commercial bribery  concealing spies, auto-
matically become law six months from today
unless Congress votes to change them or re-
Ject them.

The seven members of the commission and
their stafT spent the weekend working on the
final submission to Congress. The new report
includes a number of changes from the pan-
el's second public draft issued in February.

The commission was created by Congress
in 1984 because of mounting frustration with
a system that produces widely different sen-
tences for the same crime and which lacks the
guarantee of punishment, which, some say, is
needed to deter other crimes.

While providing shorter and more realistic
sentences, the guidelines also eliminate the
traditional practice of granting parole to pris-
oners, who now can be released after serving
one-third of their sentences or less.

U.S. Appeals Court Judge Stephen Breyer,
a member of the commission, said the latest
draft includes a number of significant
changes from the February proposal, but that
1t was “an overstatement to say that the [Feb-
ruary] proposal was totally scrapped.”

The commission’s first draft of the
guidelines was issued last September and
drew widespread criticism because of their
complexity and harshness. A number of crit-
ics also thought that the September
guidelines gave judges too little discretion in
sentencing.

The second draft, issued last February, re-
sponded to much of the public criticism gen-
erated by the first draft by eliminating the
unwieldy system of ranking offenses on a 360-
point scale using various “weights™ affixed to
2,600 criminal offenses, and a complicated
mathematical formula to compute appropri-
ate sentences.

In addition to giving judges more leeway in
‘banding down sentences, the February draft
also traded in the comp{icau:d weighing for-
mula for a8 simpler system using 43 “offense
levels.” with each leve! corresponding to a po-

tential range of prison terms:

U.S. Court of Appeals Judge William Wil-
kins, the panel’s chairman, said the final draft
keeps the 43 offense levels, but drops the
broader discretionary ranges that could have -
Jed to less uniform sentences.

“What we've done since the [February]
draft is receive a great deal of public com-
ment,” Mr. Wilkins said “And things are
shaping up very well”

After receiving a legal opinion from the
Justice Department, the commission deter-
mined that it did not have the legal! authority
to set the broader ranges that were used to
increase or decrease sentences.

The fina) draft also includes guidelines for
fssuing sentences involving multiple counts
of an offense, which Mr. Wilkins called “one
of the most difficult issues we had to face”

“We've adopted an approach that does pro-
vide for the recognition that multiple acts of
wrongdoing ought to be more severely sanc-
tioned than a single act of wrongdoing,” he
said.

In addition, the final draft, which was ap-
proved by the commission 6-1, retains judicial
discretion by allowing judges to depart from
the guidelines if a situation is not covered by
them.

Mr. Breyer said he anticipates mixed re-
views on the final proposal.

In terms of the level of judicial discretion,
a point that has engendered a good deal of
controversy, Mr. Breyer said “different people
will judge that differently.

“It's quite clear that judges have the legal
power to depart from the guidelines, and it is
possible that judges will depart from them”
when the crime involved is bizarre or unusual,
be said.

The fina! guidelines, like the two initial
drafts, do not include the death penalty, de-
spite éfTorts from the Justice Department and
death penalty supporters who urged the com-
mission to approve a death penalty provision.

Responding to congressional pressure, the
commission last month voted not to include a
capital punishment statute in the guidelines,
fearing that such a provision would ignite
strong congressional opposition and jeopar-
dize the entire sentencing proposal.

The dissenter in the weekend voting was
Commissioner Paul Robinson, a8 Rutgers Uni-
versity law professor, who is expected to file
a formal dissent soon.
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Sentencing guidelines
improve judicial system

Only the federal courts will be
able to give a definitive answer to
the charge that the federal sentenc-
ing guidelines that took effect this
month are unconstitutional. A law-

suit filed this week is dsking that the

guidelines be thrown out because
“Congress made an excessive dele-
gation of legislative authority to the
sentencing commission.”

The chairman of that federal com-
mission, federal appeals court J udge
Billy Wilkins of Greenville, said he
welcomes the lawsuit because it will
settle any doubts about the guide-
lines before a large number of ‘indi-
viduals have been sentenced under
them, '

Judge Wilkins also makes a con-
vincing argument on behalf of the
guidelines developed by the seven-
member panel of judges and law ex-
perts. The commission was not given
a free hand in developing the guide-
lines, but rather it operated under
limitations imposed by Congress.

Perhaps more importantly
though, the guidelines would not
have gone into effect had Congress
not allowed them to do so.

The two groups of public de-
fenders that are contending the
guidelines are unconstitutional con-
tend they oppose only the manner in
which the guidelines were estab-
lished, not the guidelines themselves.

Maybe so, but the guidelines also |
make life a little more uncomfort-
able for many who are convicted of

~ breaking federal laws: parole is

abolished and the penalties are
stiffened for white collar and violent
crime. These changes comply with
the desires of federal lawmakers.
‘The main thrust of the guidelines,

- though, is to reduce the disparity in
. judges’ sentences by providing them

with, as the name implies, sentenc- -
ing guidelines that assign similar

“penalities to similar crimes. What

this does is ensure that the price one .
has to pay for breaking a specific
law doesn’t depend on which judge
hears the case.

Judges, of course, can deviate
from the guidelines, but they must
explain their reasons for doing so in
writing, and either side in the case
can appeal the sentence differing
from the recommendation.

The net result is that the sentenc-
ing guidelines will ensure that justice
is dispensed more equitably. But the

guidelines are not so rigid that a

judge, with a good reason, can't tai-
lor a sentence to fit a particular
case. '

Special interests groups can argue
over the manner under which the
guidelines were established. But it’s
difficult to argue with the soundness
of establishing such guidelines.



Proposed guidelines
improve sentencing

T is hardly surprising that some judges and

.lawyers, and even one commission member, have

voiced sharp objections to the sentencing
guidelines developed by a special federal panel.

The task given two years ago to the U.S.

Sentencing Commission, headed by federal Appeals
Court Judge Billy Wilkins of Greenville, was a
difficult one guaranteed to create disagreement. The
group was instructed to develop a new, in some cases
tougher, sentencing system for the federal courts.
The guidelines were to bring greater consistency and
fairness to sentencing.

Simply put, under the guidelines a person in South
Carolina and a person in California who commit
similar federal offenses under similar circumstances
will face the same sentences, instead of receiving
punishment reflecting different regional séntiment.

This new sentencing system will dlso keep a
criminal, and society at large, from being subjected
to the whim of any particular judge. Society will be
better protected from soft-hearted judges inclined to
‘downplay the seriousness of certain crimes. And
criminals will be protected from hanging judges who
wanted blood more than justice,

And, an added twist is that this new system is
intended to reflect *“truth in sentencing.” This means
if a defendant is sentenced to five years, that person
serves five years. ’

" On its face, the package of new guidelines the
sentencing panel gave Congress on April 1 is fair.

A sentencing matrix will guide judges when they
are sentencing criminals. Sentences can be more
consistent throughout the federal courts. However,
judges can deviate from the guideline norms as long
as they explain their decision in writing. This process
will be subject to appeal.

And, parole should virtually disappear, thus ending
the situation cited by one commission member where
a judge would sentence an offender to 12 years, only
to see him on the street four years later.

It should be expected that some judges who enjoy
the power of deciding on what they consider to be a
proper sentence would chafe under any sentencing
guidelines. And it should be expected that lawyers
who do a good trade in judge-shopping for their
clients would oppose any uniformity in the court
sentencing,. '

"These objections are the type being heard as a
House criminal justice subcommittee gathers
testimony on the recommended sentencing
guidelines. But no one has offered convincing
evidence to refute Wilkins' statement that the
commission produced workable guidelines to ensure
that *sentences handed down in federal courts ... will
be fairer, more rational and more consistent.”

Unless convincing testimony of that nature is
forthcoming, the fegera] sentencing guidelines should
take effect Nov. 1as planned,
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Making the Penahy Fit the Crime

VERY BANK robbery ‘is different. Was the

felon armed? Did he threaten or harm others?

B_4 Were the victims youngsters or old people?

How much was stolen? What- part did each of the

robbers play? Have the criminals ever been convict-
ed of a violent offense before?.

A sentencing judge has to weigh these and

other factors involving the nature of the offense

“and the history of the offender before fixing a

punishment. And because judges across the coun-

try have different ideas about how much weight -

to accord each, sentences for offenses that sound
the same differ widely. o

In 1984 Congress created the U.S. Sentencing
Commission and told it to dévise sentence guide-
lines for federal courts that are honest (parole after
serving a fraction of the time imposed, for instance,
is to be abolished), uniform and at the same time
proportional, allowing for some adjustments based
on the unique aspects of each crime. That commis-
sion’ has just finished a first set of guidelines, which
will take effect automatically unless a law is enacted
that ' stops them. The commission has created
categories of behavior and of characteristics, assign-
ing numerical values to each. and mandating sen-
tences based on those distinctions. It was a formida-

ble task, and it has been done well.

One member of the commission has dissented
on the ground that the new guidelines are not
firm enough, that they still leave some discretion

for judges. That’s true, but it’s not necessarily a
flaw. A judge may deviate from the guidelines
only when he finds an aggravating or mitigating
circumstance that was not taken into consider-
ation by the Sentencing Commission. He must
specify his reasons for departing from the guide-
lines, and his decision can be appealed by the
prosecutor or the defendant. A majority of the
commissioners believe that, in practice, sen-
tences outside the guidelines will be rare.

The 1984 statute says the guidelines will go
into effect this November, but the commission
has asked for nine more months in which to test
the new procedures. During this trial period, the
commission would dearn whether judges were
regularly deviating from the guidelines and could
make adjustments if necessary. There would be a
chance to see how the changes affect the prisons.

Predictions in this area now vary widely, but an
increase in prison population of at least 10 percent
is expected because of the abolition of parole,
among other things. That would present a real
problem in the already overcrowded corrections
system, one that would have to be reckoned with.
The Sentencing Commission is a permanent body
that can submit guideline amendments to Congress
each year. At the beginning of this new experiment,
though, it does seem reasonable to move slowly and
do as much fine-tuning as possible while the pro-

gram is just getting under way.
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Guidelines 1ssued

By Pete Yost

Amecied Preoss

WASHINGTON — The US. Sentenc-
fog Commission yesterday issued
guidelines that would increase
prison terms for mapy federal
crimes and force judges to sentence
people convicted of such offenses
according to uniform regulations.

The guidelines are designed to
wipe out wide disparities {rf penalties
for similar offenses.

“We wapt to take the two extrem-
fties of our justice system, the bang-
ing fudge and the Baby Roth judge,
and pul] them in together,” commis
slon chairman Willlam Wilkins, a
federal appesls court judge, told a
pews conference. Because of “unwar-
ranted disparity” in sentencing, he
sa:d, “{airness is sometimes lacking.”

Wilkins also said the guidelines
require that corporate executives
convicted of antitrust offenses such
&s price-fixing serve prison terms.
Currently, only 22 percent of those
convicted of antitrust offenses are
sent to prison.

The guidelines are expected to
ceuse a 10 percent increase in the
federal prison population over the
next decade, the commission said.
That population is now 42,000, 8 75
percent jump since 1980.

The guidelines, which will take
effect on an experimental basis late
this year, will increase prison terms
for robbery, fraud, forgery, drug vio-
1ations and a host of other cnmes.

The impact of the guidelines will
be even more significant when com-
bined with other measures —guch as

April 14, 1987

for uniformity

in federal sentencing

abolition of parole and reonction of

time off for good behavior — re-

gin.-d by the Comprebensive Crime
ntrol Act of 1984. -

In addition, new federa! .aws now
going into effect target drug dealers
and repeat offenders with a back-
ground of violent crime fo1 longer
prison terms.

The commission spproved the new
sentencing System on & 61 vote over
the weekend, and it now will be
reviewed by Congress before going
in effect.

Commissioner Paul H. Robinson, a
Rutgers University professor, dis-
sented, saying that “the guidelines
treat identically offenses that ar . of
very different seriousness. ... The
commission bas chosen ... to mimic
the mathematical averages of past

sentences.”

The guidelines would add three
months to the sentences of bank rob-
bers; two months 1o the sentences for
fraud and forgery, and eight months
to the terms of heroin deslers. Cur-
rently, bank robbers serve an aver.
age of 44 months, those convicted of
fraud and forgery serve Just under
seven months and heroin dsalers
serve 29 months.

Congressional and other critics sy
the commission’s approach to sep-
tencing will overwhelm already
overcrowded prisons.

Altbough Wukins bhas acknow]-
edged that the guidelines will cause
some rise {n prison population, he
Lnsists it will not be mgmificant.

He bas said that allowing the num-
ber of availadle prison beds to deter-

mine sentencing practices “is a dan-
gerous case of the il wagging the
dog that jgnores the goals of public
protecton, crime deterrence and ap-
propriate punishment of offenders.”

Normen Carlson, director of the
federal prison system. said he does
Dot qQuestion the sentence lengths
proposed by the guidelines but was
“copcerned with our ability to re-
spond.”

Under the new ruies, the burden of
sentencing criminals falls totally on
Judges. Convicts would serve their
full sentence, less a small amount of
time earned for good behavior.

The commission devised a scheme
in which each federal crime falls
into one of 43 different levels.

Three crimes were assigned Level
43 and automatically draw a life sen-

tence — first-degree murder, treason
and aircraft bijacking resulting {n
death.

The length of the prison term is
determined by the prior criminal
record of the offender as well as by
the seriousness of the crime.

Commercial bribery fs assigned
Level 9 and an offender with no
prior convictions is sentenced 1o
serve four to 10 mornths in prison.
Someone with an extensive criminal
record convicted of commercie!
bribery would receive a much Jonger
sentence.

Judges who depart fro= the guide-
lines have 1o cite aggravating or
miugating factors in wnung and
both the defepdant and the prosecu-
tor could appeal.
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entencing
es would
rate crimes

By Maureen McDonzald
USA TODAY

Federnl lewbreakers face
Jonger prison terms #f US, Sen-
tencing Commission guidelines
Isued Monday are accepted
by Congress and pess an antici-
pated constitutiona! challenge.

The guidelines provide simi-
lar sentences for similar
crimes, sald Commission
Chalrman William Wilkens, a
South Carolina federal judge.

Wilkens said the plan would
increase prison population by
only 10 percent in 10 years.
Federal prisons now hold
42,000 inmates, up 75 percent
gince 1880. .

Big target white-collar crim-
tnals, who go to prison in less
than 28 percent of convictions.

“This {5 one area where
sharp yet short sentences will

serve as 8 deterrent,” he said.

Guidelines are based oo a
43Hevel point system rating
crimes by severity. Sentences
increase oo factors such as a
prior criminal record.

The report was adopted Fri-
day by 8 6-1 vole, with a dissent
by Commissioner Paul Robin-
00, 8 Rutgers law professor.

He said the rules were deve}-
oped without enough research
and are certein to be chal
lenged {n court.

Congress, which ordered the
guidelines, has gix months to
block or amend the plan

The guidelines are sched-
Wed to take effect Nov. 1. But
the commission wants nine
months of testing by judges be-
fore putting the rules in effect.

Once fmplemented, the
guidelines would serve as a
sentencing model for states.

How the guidelines work

Hore is an axapie of how the

. sentencing guidedines
work. John Doe is convictad of gssauft with ingert! 1 com-
mit murder. He has sarved no pravious time in prison. Un-
Geor the guTeines the rangs of his sentence would be:

Maxiewn [ Ja1

¥ Doe had 4 frsam during the crime, the
Quicieiines increase the penatty range 1o
‘W 157

 Msocirmumn [ — T1

% Doe's crime resuited In or e-threatening
Mw.hmmmmb:
Stnirmum { — 108
Meximruem | 113

Source: Unind Seane Serdanceyy Commeason




. lar punishments. All too often, however,

.its probation sentences, increases the use

- Not content to stop there, the commission

‘naire that will be the grist for further re-
-search. If the sentence is outside the recom-

-

-

2 " JUSTICE

DOi’ngHard Time, Fairly

A guide for sentencing |

hat'’s the proper punishment for
bank robbers? It may depend on |
whether they're Bonnie and Clyde

‘or Robin Hood, or whether they used guns |
~ or just a threatening note. But all other

things being equal, fairness demands that
similar crimes and criminals receive simi-

that’s not the case in America’s courts,
where sentences are usually left to the
discretion of the judge. o

The problem is ‘called sentencing dis-
Jparity—and for more than a decdde con-
servatives and liberals have, for different
reasons, united to condemn the inconsis-
tencies of the system. Two years ago Con-
gress created a nine-member commission |
to write guidelines that would ensure more
equal punishments to the 40,000 or so de-
fendants convicted each year in federal
court. Last week the commission released '
its latest draft, proposing to send more con-
victs to prison while narrowing the sen-
tencing spectrum. The report sharply lim-

of finesand, recognizing that a little discre-
tion may be a good thing, tries to leave |
judges a little wiggle room.

$harp brazk: The sentencing guidelines
use the same principle as a newspaper quiz -
that tests the health of a marriage or a
-smoker’'s chance of heart attack. Faced
with a convicted defendant, the judge is
supposed to rate the offender by adding or
subtracting points for, among other things,
the crime’s severity, the victim's injuries,
the presence of weapons and any previous
criminal offenses. The final score carries
‘with it a narrow range of permissible sen-
tences (37 to 46 months for some robberies).

also includes a commentary to help judges

pick a number within that spectrum. With | |

all of that data in hand, the judge must
settle on a sentence, inform the defendant
and then complete a commission question-

mended range, either the prosecution or

-defense can appeal—a sharp break with |

current federal practice. .
The guidelines will send more defend-
ants to prison, although sometimes for
shorter periods (chart). The commission
was particularly stern on whitecollar,
drug and violent oflenders, requiring that
nearly all spend some time behind bars.
That recommendation presents a problem !

K
.

) JIM PICKERELL~CUICK CHICAGO
Me reom inside: Here come more inmates

for the overcrowded Federa! Bureau of
Prisons, but its possible consequences have

"not yet been fully addressed by the commis-

sion. Making matters worse is another ma-
jor change: inmates will serve nearly all of
their announced sentences because of cut-
backs in so-called good time. But, according
to llene Nagel, 8 commissioner and a pro-
fessor of law at Indiana University, the
group’s “major purpose [was] to control
crime,” not grapple with the question of
prison capacity.

The commission did not rule out plea
bargaining, which accounts for about 85
percent of all convictions. But the report is

unclear about precisely how the gystem
will work. Judges are instructed to reject
pleas that "undermine” the “purposas of
sentencing.” Some commission members
say that language will prevent judges from
approving some pleas; others predict it
won't change anything. And, if a prosecu-
tor, defense attorney and judge all agree
that a plea is justifiable, the guidelines:
need not be followed at all. Little wonder
then that one staffer, who asked not to be
named, said theguilty-plea loopholesare so
broad that the courts “can drive a truck

{ | through them.”

Daath panalty: The commission did not pre-
sent 8 united front. One member, Rutgers
law Prof. Paul Robinson, issued a dissent
calling the guidelines "haphazard and in-
ternally inconsistent.” Among his charges,
be asked rhetorically, “Isitappropriate. .. -
that the sentence for aggravated forcible
sexual contact with a 13-year-old child can
be Jess than for submitting a false record on
protected wildlife?" Commission chairman
William W. Wilkins Jr., a federal appeals
judge from South Carolina, said some °
"bugs” would be removed. But, said Wil-
kins, “we don't want guidelines that are
rigid ... without giving regard to individ-
ual characteristics of the crime, the defend-
ant and the victim.”

. The commission has until April 13 to
submit its report to Congress. The guide-
lines will automatically become law gix
months later unless both houses vote them -
downand President Reagan signs the rejec-
tjon bill. That seems unlikely unless the
commission insists on writing in .a federal
death penalty, a notion anathema to key
Senate Democrats. If the guidelines pass,
the commission has six years to make
modifications. Their potential influence is
enormous: should the guidelines succeed in
limiting disparities, many states will un-
doubtedly follow suit. -

Aric Presswith ANN McDaNIxL

i Rashington

Crime—And New Punishments |
ader the new sentencing gﬁidelins‘more convicted felons would go to prison

' but some federal offenses would carry shorter sentences than they currently
do. A few sample comparisons, all of them for first-time offenders:

Kidnapping 72109 years 4.2t05.2 years

Fu'st-degreé murder 10to 12.5 years 30 years to life in all cases
Income-tax evasion: 4 to 10 months; ' Virtually all subject to some
$5.000 or less only 30% serve time¢ <confinement for 1 to 7 months
Drug dealing 2] to 27 months; Virtually all serve '

{1 ounce of cocaine) only 33% serve time

21 to 27 months

U5 SENTENCING COMMISSION ESTIMATES
LOMPARISONS

APPLY ONLY TO THE 15 FERCENT OF DEFENDANTS WHO OO TO TRIAL PLEA BARGAINS NOT INCLUDED

-
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New sentencing process

T first glance the new system for sen-

tencing people convicted in federal

courts appears cumbersome and likely to
lead to seme difficult problems.

That much was conceded the other day
by the chairman of the U.S. Sentencing

Commission, Judge William Wilkins, who

was in Nashville to talk about guidelines
that may revolutionize the federal justice
system.

But on closer examination, merits of the
new procedures are clearly apparent. And
now that they are the law of the land, feder-

al judges and others involved in administra-

tion of the justice system should give them a
chance to work. .

The Sentencing Commission came about
because of Congress’ concern over
disparate sentencing practices throughout
the nation. A judge in California might levy
a sentence completely different from that
which a Tennessee judge would give for the
same crime in similar circumstances. Judg-
es had wide latitude in exercising their dis-
cretion when sentencing defendants.

A lot of latitude still exists, but the net re-
sult of the new law is to curtail the worst
abuses and give the federal justice system a
good deal of uniformity.

Not everyone approves of this. Judges

used to doing as they pleased may not wel-

come strictures on their actions: But the U.S.
Supreme Court has upheld the constitu-
tionality of the Sentencing Commission and
its recommendations are in the process of
heine implemented acroce the countrv

will help justice system

"It will take time to absorb the new system.
Time will bring about streamlinirig as
glitches are worked out. Judge Wilkins and
commission staffers are traveling through-
out the U.S, to train court officials and de-
fense lawyers in how to administer the sen-
tencing guidelines.

An increase in the federal prison popula-
tion is seen as a result of the new system;
Judge Wilkins predicts a 279, increase in
the number of inmates by the year 2000. At.
first blush, this might be viewed as a diffi-
cult circumstance; how will courts and the |

~ prison system deal with the increase?

But a large portion of that increase is ex-
pected to come from stiffer sentences lev-
ied against drug traffickers; and since ille-
gal drugs are among the biggest problems
faced by this country, that is welcome news.
In addition, whereas white collar criminals
served no time in prison 87%, of the time un-
der the old system, now they face an §79;
chance of being incarcerated.

The underlying concept behind the new
system is simple: Let the. punishment fit the
crime, and have uniformity in administer-
ing justice all across the nation. There is
nothing wrong with that concept; it makes
perfect sense..

1t-will take more, however, than a perfect
concept to make this system work. It will re-
quire dedication and open-mindedness on
the part.of people who may have been firm-
ly entrenched in the old ways of doing
things. Judge Wilkins’ efforts to foster a new
way of doing tthgs deserve support by ev-
eryone who cares about the cause of

svictiro BR




Chairman

congratulated

U.S. District Judge W.W.
Wilkins of Greenville, center,
the new chairman of the
Federal Sentencing
Guidelines Commission, talks
with U.S. Supreme Court
Chief Justice Warren Burger,
left, and Senate Judiciary
Committee Chairman Strom g _' Ry W Ve “
Thurmond, R-S.C., on ‘ P T " 5 AL gl

Tuesday after Wilkins was EX ' ' ' :
sworn in at the U.S. Supreme
Court.

Associated Press

The State/Columbia, S.C., Wednesday, October 30, 1985
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Disparity in sentences a problem

Judge says policy
will have impact

By Chris Simmons
News statf writer

A sentencing policy for federal
courts ‘‘will have the most far-
reaching impact on law at the fed-
eral level of anything in this cen-
tury,’” U.S. District Judge Billy
Wilkins said Thursday in Green-
ville.

The main goal of the sentencing
policy is to wipe out disparity be-
tween sentences handed down by
different judges for similar
crimes, said Wilkins, chairman of
the United States Sentencing Com-
mission,

Speaking to approximately 250
people at the March meeting of
the Greater Greenville Chapter of
the National Association of Ac-
countants, Wilkins said: ‘‘Dis-
parity undermines public confi-
dence in our system. It under-
mines public respect.”

Wilkins cited as examples the
cases of two co-defendants in a
mail fraud case who were charged
with the same offense but were
sentenced in different states. The
defendant sentenced in Florida re-

ceived a sentence twice as long as
the defendant sentenced in
Greensboro, N.C. )

In a hypothetical robbery sen-
tencing, 22 judges handed down
sentences ranging from two to 25
years on the same defendant, Wil-
kins said.

In another test, 50 percent of
judges gave a defendant probation
in a case while the other half sent
the man to prison.

The guidelines also seek to
make sentencing more honest at
the federal level, Wilkins said.

“Judges will tell you that when
they sentence, they’re trying to
second guess the parole board,” he
said.

Under the new guidelines, pa-
role at the federal level is abol-
ished. The time a judge gives is
the time a defendant serves, ex-
cept for time an inmate may earn
for good behavior.

An inmate may qualify for a
maximum of 54 days per year
lopped off his sentence, he said.

The new guidelines should also
be effective in discouraging crimi-
nal activity, he said. An inmate
will serve longer on an eight-year
sentence than he would currently
would on an 18-year sentence.

The commission forming the
new guidelines is composed of

seven members, plus two ex-offi-
cio members. Three members are
federal judges, three are college
professors and one is a parole
commissioner. The commission
was given the job of overhauling
federal sentencing within a six-
year period.

The new sentencing program

_will allow judges some discretion

in sentencing, Wilkins said. Judges
have a 25-percent tolerance above
or below recommended sentences.

If judges believe a crime is
especially severe or especially
minor, they may hand down a pen-
alty stiffer or lighter than the
tolerance allows. But they must
give written reasons for the sen-
tencing decision, which is subject
to review.

The guidelines will consider the
defendant’s criminal history as
well as the severity of the crime,
Wilkins said.,

They will guarantee that sen-
tences will be rational and explain-
able, and that the system will be
as fair, honest and effective as
possible, Wilkins said.

Wilkins said judges want uni-
formity, but deciding on the appro-
priate sentence is still a problem.

‘““Every judge believes in uni-
formity. They think ‘When every
judge sentences like me, we’ll be

Billy Wilkins

uniform."”

In a question-and-answer session
after his speech, Wilkins said
South Carolina prisons should con-
sider setting up factories where in-
mates are put to work as they are
in the federal system.

He said many federal prisons
teach a job skill, such as furniture
making, while earning a profit.
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Rebellion of the J udges

One trouble with federa! judges is that they
spend most of their lives in a warm milk bath
of adulation. Accountable to no one, protected
by life tenure, they take on the trappings of
hereditary monarchs. We are seeing the phe-
nomenon all over the country in the judges’
revolt against federal guidelines for sentenc-
ing criminals. The guidelines are tough. Some
of the protesting judges are woefully soft.

Until this past November, when the new
guidelines became operative, federal judges had
very nearly absolute discretion over the sen-
tences they could impose. The guidelines were
intended to take away much of that discretion
and to restore some measure of legislative
control. Many judges felt wounded in their
dignity, where it hurts worst. As of last week,

59 federal judges had declared the guidelines
“‘unconstitutional” and refused to abide by them.

This rebellion of the judges has to be put
down, and it ought to be put down promptly.
Who do these fellows think they are? Congress
has power to define federal crimes and to fix
punishments for their violation. In the matter
at hand, Congress created a blue-ribbon com-
mission to study the erratic pattern of criminal
justice in our federal courts. Congress re-
ceived the commission's report and, through

the Sentencing Reform Act of 1984, accepted .

its recommendations. The notion that the
guidelines are unconstitutional because judges
served on the commission is hokum. This is
taking the doctrine of separation of powers
and jumping off a cliff with it.

. tation.”

‘The findings of the commission were, in a
word, devastating. Lenient federal judges were
giving mere wrist slaps, and often not even that,
to defendants found guilty of serious crimes.
Nonviolent offenses were going widely unpun-
ished. Nearly identical crimes, committed by
offenders with nearly identical presentence re-
ports, were drawing wildly variant sentences.

Thus the commission. came up with guide-
lines intended to be both uniform and tough.
One idea is to get hardened criminals off the
streets and into prison. Never mind “rehabili-
The commission dismisses the
thought. Its goals are to punish, to incarcerate
and to deter. Second convictions should draw
longer terms than first convictions, and third
convictions longer terms still.

The guidelines abolish federal parole. For the
first time, such “white-collar” crimes as price-fix-
ing must be taken seriously. At present, roughly
60 percent of those convicted of fraud serve no
time at all. The commission predicts that under
its guidelines, only 24 percent would escape
without at Jeast some time behind bars.

Many of the reforms are directed toward
the traffic in narcotic drugs. By requiring
certain minimum sentences and by cracking
down on repeat offenders, the guidelines—if
only judges would apply them—would result
in jailing many drug dealers who now go free.
The commission found that the average time
served for all drug offenses is now 23 moriths.
This would increase to nearly 58 months if the
guidelines were followed.

Under former sentencing practices, 41 per-
cent of federal offenders spent zero time m
prison. Under the guidelines, the commission
projects that fewer than 19 percent would £0
on probation. '

The criticism is made that the guidelines
are too rigid, that they operate too mecharu-
cally, that the point system gives insufficient
account to human factors that cannot be
quantified by computer. Maybe so, but the
guidelines leave federal judges much leeway.
All that is required is that they explain m
writing why a light sentence should be im-
posed instead of a heavy one.

The protesting federal judges brought these
guidelines on themselves. If they had been
more sensitive to the public outcry against lax
senterices, the reform act might never have
been passed. Until the Supreme Court over-

turns the guidelines, they stand as part of the
-supreme law of the land. Even federal judges,

divine beings though they may be, have a duty
to treat them with respect.
) ©1988, Universal Press Syndicate
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Federal guidelines
Improve sentencing

LL significant new directions in national policy
Aeventu'all are tested in the courts, so it’s no

surprise that a class action suit has been filed
challenging the constitutionality of the new federal
sentencing guidelines which took effect last month.

In fact, the early timing of this test is providential,
as it will settle the constitutionality question before a
great number of defendants have been sentenced
under the new rules. This explains the welcome given
the challenge by federal Appeals Court J udge Billy
Wilkins, who chaired the federal commission that
wrote the guidelines.

Wilkins is equally persuasive in his reasons for
believing the guidelines will withstand the lawsuit’s
argument that Congress excessively delegated its
legislative authority to the commission. Congress did
not give the seven-member panel a free hand, he
says, but set strict limitations on its powers and on
the task it was assjgned.

That resulted in a new sentencing system for the
federal courts that assures Breater consistency and
perceived fairness in the sentences federal judges

impose. It does so by generally requiring similar

penalties for similar offenses, and specifically
requiring judges to enter into the trial records their
reasons for deviating from the guidelines. .

This creates a rational sentencing structure, not a
Straitjacket. And it encourages a two-part
protection: Criminals likely will be victimized less
often by “hanging judges’ who want blood more than
justice, and society probably will be burdened less
often by the repeat violence of criminals who make a
revolving door of prison because of permissive
judges.

The new guidelines also invoke truth-in-sentencing
by abolishing parole, thus ensuring that the sentence
being imposed is the sentence actually served. This,
too, should help encourage more public respect for
the courts.

The guidelines will, as Judge Wilkins has said,
mean that “‘sentences handed down in federal courts
will be fairer, more rational and more consistent.”
The legal challenge to this policy quibbles with the
way it was established, not the way it will work. That
in itself is recognition of its merit.
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Study says judges
following guidelines

’ The Associated Press

A study released Tuesday found
that federal judges are following
sentencing guidelines in four out
of five cases, leading one justice
to say the rules are working well
and have been accepted by
judges.

The study by the U.S. Sentenc-
ing Commission examined 3,260
cases and found 81.1 percent of
the sentences were within the
guidelines. U.S. Circuit Court of
Appeals Judge William W,
Wilkins Jr. of Greenville, head of
the commission, said the findings
showed “the guidelines are close
to the mark and working well.""

The guidelines, considered a
revolutionary change in the fed-
eral criminal justice system,
were instituted in January. The
guidelines were designed to elimi-
nate what some called unjustified
disparities in sentences. They set

up specific sentences for specific

crimes and abolished parole.

-In addition, judges who depart
from the guidelines are required
to give specific reasons for doing
s0. :

The study examined 25 percent
of the sentences handed down in
the United States from Jan. 19to
Sept. 30. Among the findings

were:

® In about 15.4 percent of the
cases, federal judges gave more
lenient sentences than the
guidelines called for.

® About 5.7 percent of the more
lenient sentences stemmed from
motions by federal prosecutors,
saying defendants helped the gov-
ermnment in their criminal investi-
gations.

® In 3.4 percent of the cases,
judges gave defendants stricter
sentences than the guidelines.

Wilkins said the high compli-
ance rate exceeded his expecta-
tions.

“Eighty-two percent of the peo-
ple across the country are getting
similar sentences, (and that) ...
means increased fairness to vic-
tims of crime, defendants and the
public,” he said. '

Paul Martin, spokesman for the
commission in Washington D.C.,
said, “if we had a 50 percent com-
pliance rate, we would have a se-
rious question as whether the
guidelines were working.”

The study found when judges .
gave stricter sentences, they did
S0 44 percent of the time because
of a defendant’s criminal history.
Other factors cited included plea
agreements.



PUBLISHED OPINIONS
Authored By
WILLIAM W. WILKINS, JR.

United States Circuit Judge

United States Court of Appeals
For the Fourth Circuit

(Citations)




MAJORITY OPINIONS



o~
3

Py

10.

11,

12.

13.

14.

C.A.4 1982. N.L.R.B. v. Motor Convoy, Inc.,, 673 F.2d 734,
109 L.R.R.M, 3201, 93 Lab.Cas. P 13,379

C.A.4 1982. Air Transit, Inc, v. N.L.R.B., 679 F.2d 1095,
110 L.R.R.M. 2630, 94 Lab.Cas. P 13,583

C.A.4 (Md.) 1986. United States v. Blood, 806 F.2d 1218

C.A.4 (S.C.) 1987. Wwaddell v. Lull Engineering Co., Inc.,
813 F.2d 404 (Table), Unpublished Disposition

C.A.4 (Va.) 1987. United States v. Duncan, 816 F.2d 153

C.A.4 (N.C.) 1987. United States v. Scates, 818 F.2d4 30
(Table), Unpublished Disposition

C.A.4 (Md.) 1987. United States v. Richeson, 825 F.2d 17

C.A.4 (N.C.) 1987. United States v. Alomia~-Riascos, 825
F.2d4 769

C.A.4 (N.C.) 1987. United States v. Santiesteban, 825 F.2d4
779

C.A.4 (N.C.) 1987. Davis v. Bowen, 825 F.2d 799, 18
Soc.Sec.Rep.Ser. 689

C.A.4 (Md.) 1987. Foster v. Peddicord (Two Cases) 826 F.2d
1370, 1988 A.M.C. 1354

C.A.4 (Md.), 1987. United States v. Scallio, 829 F.2d4 37
(Table), Unpublished Disposition

C.A.4 (va.) 1987. Rosen v. United States, 829 F.2d 506, 60
AFTR24 87-5656, 87-2 USTC P 9525

C.A.4 (W.va.) 1987. Giancola v. State of W. Va. Dept. of
Public Safety, 830 F.2d 547




15.

16.

17.

18.

19,
20.
21.
22,
23.

24,

25.

26.

27.

28.

29,

C.A.4 (va.) 1987, North River Ins. Co., Inc, v, Stefanou,

831 F.24 484, 9 Fed.R.Serv. 7,33 514

C.A.4 (N,C.) 1987, United States v. Clift, 834 F.2d 414

C.A.4 (S.C.) 1987. Jeffers v. Leeke, 835 F.2d 522

C.A.4 (Md.) 1987. United States v. John D. Copanos & Sons,
Inc., 831 F.24 466

C.A.4 (N.C.) 1987. Radiator Specialty Co. v. First State
Ins. Co., 836 F.24 193

C.A.4 (va.) 1988. Students Against Apgrfheid Coalition v. .
O'Neil, 838 F.2d 735, 44 Ed.Law Rep. 137

C.A.4 (Ss.C.) 1988. 1In re Heritage Church and Missionary
Fellowship, Inc., 851 F.2d 104, 62 A.F.T. R. .2d 88- -5107, 88-2
USTC P 9476, Bankr. L. Rep. P 72 596

C.A.4 (S.C.) 1988. Plyler v. Evatt, 846 F.2d 208

C.A.4 (W.va.) 1988, Ezell v. Bowen, 849 F.2d 844, 22
Soc.Sec.Rep.Ser. 134 " ,

‘C.A.4 (va.) 1988. Giarratano v, Murray (Two Cases) 836 F.2d

1421, 56 U.S.L.W. 2407

C.A.4 (Va.) 1988. United States v. Lozano, 839 F.2d 1020

C.A.4 (N.C.) 1988. United States v. Mebane, 839 F.2d 230

C.A.4 (Md.) 1988. Larosa v. United States, 841 F.2d 544, 61.
AFTR2d 88-863, 88-1 TUSTC P 9229

C.A.4 (va.) 1988. United‘gtatés v. Hefner, 842 F.2d 731

C.A.4 (va.) 1988. Kennedy v. Shenandoah Valley A1r94;t
Com Com'n, 846 F.2d 72 (Table), Unpublished Disposition




30.

31,

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

C.A.4 (Md.) 1988. E.E.O0,C, v, Hansa Products, Inc., 844

F.24 191, 46 F.E.P. CAS 951, 46 EPD P 37,936

C.A.4 (va.) 1988, Byrd v. Gate Petroleum Co., 845 F.2d 86

C.A.4 (s.C.) 1988. Plyler v. Evatt, 846 F.2d 208

C.A.4 (N.C.) 1988, 2Amalgamated Clothing & Textile Workers
Union, AFL-CIO v. Facetqlas, Inc,, 845 F.2d 1250, 128
L.R.R.M, 2252, 109 Lab.Cas. P 10,643

C.A.4 (s.C.) 1988. Allstate Ins. Co. v. Skeeters, 846 F.2d
932

C.A.4 (Md.) 1988. United States v. Owens, 848 F.2d 462, 57
U.S.L.W, 2026

C.A.4 (s.C.) 1988. Stephens v. South Atlantic Canners, Inc.

{Coca Cola Co.), 848 F.2d 484, 46 F.E.P. CAS 1723, 46 EPD P
38,032

C.A.4 (N.C.) 1988. Welch v, Caldwell, 849 F.2d 607 (Table),
Unpublished Disposition

C.A.4 (va.) 1988. United States v. Safari, 849 F.2d 891

C.A.4 1988, Holliman v. Newport News Shipbuilding and Dry

Dock Co., 852 F.2d 759

C.A.4 (va.) 1988. Rhoten v. Bowen, 854 F.2d 667, 22
Soc.Sec. Rep.Ser. 614

C.A.4 (N.C.) 1988. United States v. Richardson, 856 F.2d
644

C.A.4 (S.C.) 1988. Woomer v. Aiken, 856 F.2d 677

C.A.4 (va.) 1988. Abernathy v. Clarke, 857 F.2d 237




=

44,
fS.
46.
47.
48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

C.A.4 (S.C.) 1988. Edens v. Goodyear Tire & Rubber Co., 858

-F.2d4 198

C.A.4 (N.C.) 1988. Empire Distributors of North Carolina,

Inc., v. Schieffelin & Co., 859 F.2d 1200

C.A.4 (va.) 1988. gg;améni v. State Farm and Cas. Ins. Co.,
865 F.2d 1256, (Table), Unpublished Disposition

C.A.4 (N.C.) 1988. United States v. John Edward Clark, 865
F.2d 1433, 57 U.S.L.W. 2425

C.A.4 (s.C.) 1989, S.C. Dept. of Wildlife and Marine
Resources v. Marsh, 866 F.2d 97 -

C.A.4 (W.va.) 1989, S.J. Groves & Sons Company v. J.A.
Montgomery, Inc., 866 F.2d 101

.C.

4 (N ) 1989, United States v. Travles Russell Lane,
F.2d 103

C.A.4 (Va.) 1989. Child v. Spillane, 866 F.2d 691

C.A.4 1989. Thompson v. C.I.R., 866 F.2d 709, 48 F.E.P. Cas
1649, 29 W.H. Cases 181, 49 Empl. Prac. Dec. P 38,720, 63

A,F. T R.24 89-677, 57 U.S.L.W. 2463, 89-1 USTC P. 9164

t

C.A.4 (Va.) 1989. United States v. Surber, 870 F,. 2d 656

. (Table), Unpublished Disposition

C.A.4 (N.C.) 1989. E.E.O0.C. V. Anderson s Restaurant of
Charlotte, Inc., 872 F.2d 417 (TabléT' Unpub11shed
Disposition

C.A.4 (Va.) 1989. Waye v. Townley, 871 F.2d 18

C.A.4. (S.C.) 1989. Smart v. Leeke, 873 F.2d 1558, 1985 wL
43913 (4th Cir. S.C. x .

C.A.4 (va.) 1989. United States v. Daughtrey, 874 F.24
213 , 1989 WL 48031 (4th Cir. va.)




58, United States v, Tracey Donell White, 875 F.2d 427 (1989)
59. Abbott v. The city of Virgjnia Beach, 879 F.2d 132 (1989)
60. United States v. g;;gggfLinargs, 879 F.2d 1234 (1989)

61. Durham v. SMI Industries Corporation, 882 F.2d 881 (1989)
62. Thornton v. Cessna Aircraft Company, 886 F.2d 85 (1989)
63. United States v. Novenda I, Cook, 890 F.2d 672 (1989)

64. v uri siness Credit, Inc., 892
F.2d 26 (1989)

65. United States v. Roy David Summers, 893 F.2d 63 (1990)

66. Hickory Neighborhood Defense League v. Skinner, 893 F.2d

58 (1990)

67. Antonides v. Commissioner of Internal Revenue, 893 F.2d
656 (1990)

68. United States v. Watford, 894 F.2d 665 (1990)

69. United States v. Gordon, 895 F.2d 932 (1990)
70. United States v. Van Dyke, 895 F.2d 984 (1990)

71. ' o) s Montgomer ounty,
900 F.2d4 789 (1990)

72. ABIC of Florjda, Inc. v. First Union National Bank of N.C.,
U.S. App. LEXIS 3484 (1990)

73. United States v. Toler, 901 F.2d 399 (1990)



74.

75.

76.

77.

78.

79.

80.

8l.

United States v. Winston-Salem/Forsyth County Board
of Education, 902 F.2d 267 (1990)

Stephen Jay Photography v, Olan Mills, Inc., 903 F.2d 988

(1990)

HH;;Q_EIQQKXQIQL_IDQ4_XL;H§DA, 903 F.2d 299 (1990)
Johnson v. Morris, 903 F.2d 996 (1990)

United States v. Pinto, U.S. App. LEXIS 8480 (1990)
Baugh v. Judicjal Inquiry and Review Commission, U.S.

App. LEXIS 11031 (1990)

United States v. Goff, U.S. App. LEXIS 11422 (1990)

United States v. Carolina Parachute, U.S. App. LEXIS

11766 (1990)



CONCURRING OPINIONS




C.A.4 (va.) 1987. Clark v. Ryan, 818 F.2d4 1102, 106
Lab.Cas. P 12,362

C.A.4 (N.C.) 1987. E.E.0.C. v. Ithaca Industries, Inc., 829
F.2d4 519, 44 F.E.P. CAS 1575, 44 EPD P 37,469, 56 U.S.L.W.

2181

C.A.4 (N.C.) 1988. United States v. Pupo, 841 F.2d 1235

C.A.4 (Va.) 1988. United States v. Hooker, 841 F.2d 1225

C.A.4 (N.C.) 1988. United States v. Cogdell, 844 F.2d4 179

C.A.4 (va,) 1988. Abbot by Abbot v. American Cyanamid Co.,
844 F.24 1108

C.A.4 (Ss.C,) 1988. Federal Deposit Ins. Corp. v. Jones, 846
F.2d 221

C.A.4 (va.) 1988. Giarratano v. Murray (Two Cases), 847
F.2d4 1118, 57 uU.S.L.W. 2011




DISSENTING OPINIONS



10.

11.

Liddy v. C.I.R., 808 F.2d 312 (1986)
Clark v. Rvyan, 818 F.2d 1102 (1987)

Norris v. White, 825 F.2d 21 (1987)

United States v. Pupo, 841 F.2d 1225 (1988)

United States v. Hooker, 841 F.2d 1235 (1988)

United States v. Cogdell, 844 F.2d 179 (1988)

Federal Deposit Ins. Corp. v. Jones, 846 F.2d 221 (1988)

Giarratano v. Murray (Two Cases), 847 F.2d 1118 (1988)
E.E.O0.C. v. Ithaca Industries, Inc., 849 F.2d 116 (1988)
Smart v. Leeke, 856 F.2d 609 (1988)

Oomni Outdoor Advertising, Inc. v. Columbia Outdoor
Advertising, Inc., 891 F.2d 1127 (1989), cert. granted.






