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United States Senate

WASHINGTON, DC 20810-2502

Septembgr 19, 13881

Mr. Fred McClure
Qffice of Legislative Affairs

The White House
Washington, D.'C. 20500

Dear Fred:

Enclosed is a copy of
Danforth will introduce tomorzow.

an advance copy. ~

the civil rights bill that Senator
I thought you would like

Sincersly,

. Jon Chambars
Legislative Director
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IN THE SENATE OF THE UNITED STATES

Mr. DANF‘O};{TH introduced the following bill; which was read twice and re-
ferred to the Committes on’

A BILL

amend the Civil Rights Act of 1964 to strengthen and
improve Federal civil rights laws, to provide for damages
in cases of intentional employment diserimination, to
clarify provisions regarding disparate impact actions, and
for other purposes.

1 Be 1t enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE,
4 This Act may be cited as the “Civil Rights Act of

5 1991”7,
6 SEC, 2. FINDING.
7 The Congress finds that—

2.
"“ told A
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o
(1) ndditi:'mul retadics under ederal law are
2 needed to deler unlawful harassment and intontional
3 discrimination in the workplace;
4 (2) the deeision of the Supreme Court in Wards
5 Cove Packing Co. v. Atomio, 490 U.8. 642 (1989)
6 has weakened the soop;a and effectivencss of Federal
7 civil rights protections; and
8 (8) legislation is necessary to provide additional
9

protections against unlawful discrimination in em.

10 ployment,
11 SEC. 3. PURPOSE,

- 12 The purposes of this Act are—
13 (1) to provide appropriate remedies for inten-
14 tional diserimination and unlawful harassment in the _
15 workplace; |
16 (2) to overrule the proof burdens and meaning

17 of business necessity in Wards Cove Packing Co. v.
18 Atonio and to codify the proof burdens and the

19 meaning of business necessity used in Griggs v. Duke
20 Power Co., 401 U8, 424 (1971);
21 ~ (3) to confirm statutory authority and provide

Ph
@?@ Copy Pressrvation

)

22 statutory guidelines for the adjudication of disparate
23 impact suits under title VII of the Civil Rights Act

24 of 1964 (42 1U.8,C. 2000e et seq.); and

&
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1)
]

1 (4) to respond to rocent deeisions of the Su-
prome Court by expanding the seope of relovant eivil
rights statutes in order to provide adequate protee-

tion to vietims of diserimination,

TION IN THE MAKING AND ENFORCEMENT OF

CONTRACTS,

2
3
4
5 SEC. 4. PROHIBITION AGAINST ALL RACIAL DISCRIMINA-
6
7 .
8  Section 1977 of the Revised Statutes (42 U.8.C.

0 1881) is amended

10 (1) by inserting “(a)”’ 'before “All persons with-
' ‘*11 in”; and

12 (2) by adding at the end the following new sub-

13 sections:

14 “(b) For purposes of this seetion, the term ‘make and

15 enforce contracts’ includes the making, performance,
16 modification, and termination of contracts, and the enjoy-
17 ment of all benefits, privileges, terms, and conditions of
18 the contractual relationship, |

19 . “(e) The rights protected by this section are proteat-
20 ed against impairment by nongovernmental diserimination

21 and impairment under ¢olor of State law.”.
22 SEC. 5. DAMAGES IN CASES OF INTENTIONAL DISCRIMINA-

23 TION. |
24 The Revised Statutes are amended by inserting after

25 section 1977 (42 U.S.C. 1981) the following new section:
' .::..:'.';ﬁ?:._':,. : h -

Ly
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4 .
1 “SKEC. 1977A. DAMAGES IN CASES OF INTENTIONAL DIS-

2 CRIMINATION IN EMPLOYMENT.
3 “(a) RiGritT OF RECOVERY,—
4 %(1) CrviL R1GHT8.~-In an aclion brought by a
5 complaining party under section 706 of the Civil
6 Rights Act of 1964 (42 U.8.C, 2000e-5) agninst a
7 respondent who intentionally engaged in an unlawful
8 employment practice prohibited under section 703 or
9 704 of the Act (42 U.S.C. 2000e-2 or 2000e-3),
10 and provided that the complaining party cannot re-
11 cover under section 1977 of thé Revised Statutes
?2 (42 U,8.C. 1981), the complaining party may recov-
13 er eompensafory and punitive damages as allowed in
14 subsection (b), in addition to' any relief authorized
15 by section 706(g) of the Civil Rights Aet of 1964,
16 from the respondent. | |
s U “(2) DISABILITY.—In en action brought by a
;é? 18 complaining party under the powers, remedies, and
éﬁ'}? 19 procedures set forth in section 706 of the Civil
Y 20 Rights Act of 1964 (as provided in section 107(a) of
g 21 the Americans with Dissbilities Act of 1990 (42
§ 22 U.S.C. 12117(a))) against a respondent who inten-
23 tionally engaged in a practice that constitutes dis-
24 erimination under section 102 of the Aect (42 U.8.C.
25 12112), other than discrimination.desax;ibgd in para-
26 graph (8)(A) or (6) of fabspction (b),of tho section

e

a:'.'.;;».'-” : RO
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i

(exeepl for practices intended Lo sercon outl individ-

P

uals wilh disabilities), against an individual, the

2
3 complaining party may reeover. compensatory and
4 punitive damages as allowed in subsoction (b), in ad-
5 dition to any relief authorized by section 706(g) of
6 the Civil Rights Aet of 1964, from the respondent,
7 ‘(3) REASONABLE ACCOMMODATION AND GOOD
8 FAITH EFFORT.—In cases where a discriminatory
9 practice involves the provision of a reasonable ac-
10 aommodation pursuant to section 102(b)(5) of the
Ry Americans with Disabilities Act of 1990, damages
12 may not be awarded under this section where the
13 covered entity demonstrates good faith efforts, in
14  consultation with the person with the disability who
g 15 has informed the eovered entity that accommodation
‘§' 16 is needed, to identify and make a reasonable accom-
§ 17 modation that would provide such .individual with an
% 18 equally effective opportunity and would not cause an
§ 19 undue hardship on the operation of the business.
£ 20 “(b) COMPENSATORY AND PUNITIVE DAMAGES.—
& 21 “(1) DETERMINATION OF PUNITIVE DAM-
22 AGES.~A complaining' party may recover punitive
23 damages uhder this seetion if the complaining party
24 demonstrates that the respondent engaged in a dis-
25 eriminatory practice or '_clill\i_scr_iminator;y" ﬁrac?:ices with
3 A
""T‘S’,,a' N
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0

malice or with roekloss indifference to the federally

a—

2 protecied rights of an aggrieved individual,
3 “(2) BEXOLUSIONS FROM COMPENSATORY DAM-
4 AGES—Compensatory damages awarded under this
5 seetion shall not include backpay, interest on hack-
6 pay, or any other type of relief authorized under sec-
7 tion 706(g) of the Civil Rights Act of 1964.
8 “(8) LiMITATIONS.—The sum of the amount of
9 compensatory damages awarded under this sectidn
10 for future pecuniary losses, emotional pain, suffer-
1l ing, inconvenience, mental anguish, loss of enjoy-
i 12 ment of life, and other nonpecuniary losses, and the
13 amount of punitive damages awarded under this sec-
14 tion, shall not exceed—
- 15 “(A) in the case of a respondent who has
é‘: 16 100 or fewer employees in each of 20 or more
g 17 calendar weeks in the current or preceding cal-
§ 18 endar year, $50,000;
2 19 “(B) in the case of a respondent who has
l § 20 more than 100 and fewer than 501 employees
j§ 21 in each of 20 or more calendar weeks in the
* 22 -current or preceding calendar year, $100,000;
23 and
24 “(C) in the case of a respondent who has
25

more than 500 employecs in edehy of '20 Or more

L

o
. ”‘ ALY
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culendar woeks in the eurrent or procoding cal-

endar ycar, $300,000.

“(4) CONSTRUGTION.—Nothing in this seetion
shall be eonsirucd to limit the scope of, or the relief
available under, scation 1977 of the Revised Statutes
(42 U.8.C. 1981).

‘“(¢) Jury TRIAL—If & complaining party seeks
compensatory or punitive damages under this section—

“(1) any party may demand a trial by jury; and

“(9) the court shall not inform the jury of the
limitations deseribed in subseetion (b)(3).

“(d) DEFINITION,~—As used in this section:

“(1) COMPLAINING PARTY.—The term ‘com-
plaining party’ meang=-

“(A) in the case of a person seeking to
bring an action under subsection (a)(1), & per-
son who msy bring an action or proceeding
under title VII of the Civil Rights Act of 1964
(42 U.8.C. 2000e et seq.); or

“(B).in the case of a person seeking to
bring an action under subsection (a)(2), a per-
son who . may 'bring ‘an action or proceeding
under title I of the Americans with Digabilities
Act of 1990 (42 U.8.C. 12101 et seq.).
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3
“(2) DISCRIMINATORY PRACHICR.~The term
‘diseriminatory practice’ means a practice deseribed
in paragraph (1) or (2) of subscction (a).
SEC. 6. ATTORNEY'S FEES.

The last sentence of section 722 of the Revised Stat-
ntes (42 U.S.C. 1988) is amended by inserting “, 1981A"
after 19817,

SEC, 7. DEFINITIONS,

Section 701 of the Civil Rights Act of 1964 (42
U.8.C. 2000¢) is amended by adding at the end the follow-
ing new gubsections;

“(1) The term ‘complaining party’ means the Com-
mission, the Attorney General, or a person who may bring
an action or proceeding under this title,

“(m) The term ‘demonstrates’ means meets the bur-
dens of produetion and persuasion.

“(n) The term ‘the employment in question’ means—

“(1) the performance of actual work activities
required by the employer for a job or class of jobs;

or | N
“(2) any behavior that is important to the job,
but may net comprise actuél work activities,

“(0) The term ‘required by business necessity’

24 means—

2132470850810
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“(1) in the case of employment practices that
arc used as qualification _éumdards, employment
tesis, or other selection criteria, the challenged prac-
ticc must bear o manifest relationship to the employ-

ment in question; and
“(2) in the case 61‘.‘ employ'menf practices not
described in paragraph (1), the challenged practice
must bear a manifest rei.ationship to a legitimate

- business objective of the employer,

“(p) The term ‘respondent’ means an employer, em-

~ ployment agéncy, labor organization, joint labor-manage-

ment committee controlling apprenticeship or other train-
ing or retraining prdgram, ineluding an on-the-job train.
ing program, or Federal entity subject to section 717.”.
S8EC. 8. BURDEN. OF PROOF IN DISPARATE IMPACT CASES.
Seetion 703 of the Civil Rights Aot of 1964 (42
U.8.C. 2000e-2) is amended by adding at the end the fol-
lowing new subsection:
“(k)(1)(A) .An unlawful employment practice based
on disparate impaet is established under thig title only-if—
“(i) a complaining party demonstrates that a
particular employment pré,ctiee or particular employ-

ment practices (or decisionmaking process as de-

seribed in subparagraph (B)(i)) cause a disparate
‘!
LS . v,
;L, :.
’._.'p"’\#;l' :
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10

impact on the basis of race, color, religion, sex, or

SN

national origin; and

“(i{)(1) the respondent fails to demonsiraie that
the practice or practices are required by business ne-
cessity; or |

“(II) the complaining party makes the demon-
stration described in subparagraph (C) with respect

to a different employment practice and the respond-

W 00 ~N N W bW N

ent refuses to adopt such alternative employment

-
<

practice.
“(B)(i) With respect to demonstrating that a particu-
lar employment practice or particular employment prac-

tices cause a disparate impact as- desoribed in subsection

[y
Pt

3

—
W N

(A)(i), the complaining party shall demonstrate that each

—
v

particular employment practice causes, in whole or in sig-

nificant part, the disparate impact, except that if the com-

Pam—ry
1o,

plaining party ecan demonstrate to the eourt that the ele-

—t
|

ments of a respondent’s decisionmaking process are not

—
00

capable of separation for analysis, the decisionmaking

Pt
0

process may be analyzed as one employment practice.

3 ]
-

“(ii) If the respondent demonstrates that a speaifie

N

employment practice does not ecause, in whole or in signifi-.

Py -
| @i’@ Copy Presei’vaﬁ@n
[ o]
O

cant part, the disparate impact, the respondent shall not

R B

be required to demonstrate that such practice is required

o]
L

by business neeessity., oo
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“((3) An employment practiee thal causes, in whole

—

or in significant part, a disparate impact that is demon-
sirated to bo required by busin'esé necessity shall be un-
lawful if the complaining parly demonstrates that a dilfer-
ent available employment practice, which would have less
disparate impact and make a difference in the disparate
impaot that is morc than negligible, would serve the re-

spondent’s legitimate interests as well and the respondent

O 02 ~ O thh b W o

refuses to adopt such alternative employment practice.

“2) A demonstration that an employment practice

o
o

is required by business necessity may not be used as a -

—
—t

3

defense against & claim of intentional diserimination under

this title,
“(3) Notwithstanding any other provision of this title,

R
S N

5 tule barting the employment of an individual who cur-

ey
| ¥ ]

rently and knowingly uses or possesses & controlled sub-
stance, as defined in schedules I and II of section 102(6)
of the Controlled Substances Act (21 U.8.C. 802(6)),

other than the use or possession of & drug taken under

BY = et
O WO oo ~ O

the supervision of a licensed health care professional, or

any other use or possession authorized by the Controlled

Photg
" Q@p v Preserva&i@?p
Lt

Substances Aot or any other provision of Federal law,

NN
W N

shall be considered an unlawful employment practice

under this title only if such rule is adopted or applied with

b2,
N
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12,

an intent to diseriminate beecause of race, color, religion
H H 3

P

8ex, or national origin.”.
SEC. 8. PROHIEITION AGAINST DISCRIMINATORY USE OF
| TEST SCORES.
Seetion 703 of the Civil Rights Act of 1964 (42
U.8.C. 2000s-2) (as amended by section 8) is further
amended by adding at the end the following new subsec-

tion:

“(1) It shall be an unlawful employment practice for

O 08 N3 Oy Ut b W

a respondent, in connection with the selection or referral

p—
o

of applicants or candidates for employment or promotion, |
to adjust the scores of, use different cutoff scores for, or
otherwise alter the results of, employment related tests on

the basis 'of race, color, religion, sex, or national origin.”,

S S T W
WO e

SEC, 10. CLARIFYING PROHIBITION AGAINST IMPERMISSI-

"t
¥

BLE CONSIDERATION OF RACE, COLOR, RELI-

—
1))

GION, SEX, OR NATIONAL ORIGIN IN EMPLOY-

—_ s
oo -~

MENT PRACTICES.
(2) IN GENERAL—Section 703 of the Civil Rights
Aat of 1964 (42 U.S.C. 2000e-2) (as amended by sections
8 and 9) is further amended by adding at the end the

NN
N = S 0

following new subsection:
“(m) Except as otherwise provided in this title, an

Pho
to Copy Preser-vati@ﬁ
N

[ \&
.S

unlawful employment practice is established when the

|
n

complaining party demonstrates that race; color, religion,

. 5_"-{..,' . . e,
fh:.: {’:r;y “‘."'.' .
S AASE

i
e
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I sex, or nalional origin was a motivating factor (or any em-
ployment practice, cven though other factors also motivat-
ed the practice.”.
(b) ENFORCEMENT Pnovrsbes.—Section 706(g) of
such Act (42 U.S..G. 2000e~5(g)) is amended—
(1) by designating the first through third gen-
tences as paragraph (1);
(2) by designating the fourth sentence as para-

W00 N1 O W

graph (2)(A) and indenting accordingly; and
10 | (3) by adding at the end the following new sub-
11 paragraph: |
12 “(B) On a claim in which an individual proves a viola-
13 tion under section 703(m) and a respondent demonstrates
14 that the respondent would have taken the same aadtion in

15 the sbsence of the impermissible motivating factor, the

§ 16 court—
g 17 | “(i) may grant declaratory relief, injunctive re-
é:'f 18 lief (except as provided in clause (ii)), and attorney’s
2% 19 fees and costs demonstrated to be directly attributa-
§ 20 - Dble only to the pursuit-of & claim ‘under this section;
g 21 and |
22 “(ii) shall not award damages or issue an order
23 requiring any admission, reinstatement, hiring, pro-

24 motion, or payment, deseribed in subparagraph

25 (A" . . b

- "%
L
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SEC, 11. FACILITATING PROMPT AND ORDERLY RESOLU.
TION OF CHALLENGES TO EMPLOYMENT
PRACTICES IMPLEMENTING LITIGATED OR
CONSENT JUDGMENTS OR ORDERS,

Section 703 of the Civil Rights Act of 1964 (42
U.8.C. 2000e-2) (as amended by sections 8, 9, and 10
of this Act) is further amended by adding at the end the
following new subsection:

“(n)(1)(A) Notwithstanding any other provision of
law, and except as provided in paragraph (3), an employ-
ment practice that implements and is within the seope of
s litigated or consent judgment or order that resolvés a
claim of employment diserimination under the Constitu-
tion or Federal civil rights laws may not be ehallengéd
under the circumstances described in subparagraph (B).

“(B) A practice deseribed in subparagraph (A) may
not be challenged in a claim under the Constitution or
Federal civil rights laws—

“(i) by & person who, prior to the entry of the
judgment or 6rder desaribed in subparagraph (4),
had—

“(I) actual notice of the proposed judg-
ment or order sufficient to apprise such person
that such judgment or order might adversely af-
feet the interests and legal rights,of such per-
gon and that an qﬁﬁtgntunity wps i‘walil'able to

g, T L
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present ol.)‘jaations to such judgment or order by
a future dale certain; and

| “(II) a reasonable opportunily Lo present

objéctions to such judgment or order; or
“(ii) by a person whose interests were adequate-
ly represented by another person who had previously
challenged the judgment or order on the same legal
grounds and with a similar factual situation, unless
there has been an intervening change in law or faet.

“(25 Nothing in this subsection shall be construed

“(A) alter the standards for intervention under
rule 24 of the Federal Rules of Civil Procedure or
apply to the rights of parties who have successfully
intervened pursuant to such rule in the prqeeeding
in which the parties intervened;

“(B) apply to the rights of parties to the action |
in which a litigated or consent judgment or order
was entered, or of members of a class represented or
gought to be represented in such action, or of mem-
bers of & group on whose behalf relief was sought in
such acﬁon by the Federal Government;

“(C) prevent challeﬁges to a litigated or consent
judgment or order on the ground that such judg-

ment or order was obtained through' eollusion or

A .
Fea, 1,

et

't
. “9
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fraud, or is transparcently invalid or was enlered by

ALDI1500
1
2 a courl lacking subjeel matter jurisdietion; or
.3 “(D) authorize or permit the denial Lo any per-
4 son of the due process of law required by the Consti-
5 tution, |
6 “(3) Any action not precluded under this subsection
7 that challenges an employment consent judgment or order
8 described in paragraph (1) shall be brought in the court,
9 and if possible before the judge, that entered such judg-
10 ment or order. Nothing in this subsection shall preclude

11 a transfer of such action pursuant to section 1404 of title
"12 28, United States Code.”. |
13 SEC., 12, PROTECTION OF EXTRATERRITORIAL EMPLOY-

14 MENT, |
() DEFINITION OF EMPLOYEE.—Rection 701(f) of

15
16 the Civil Rights Act of 1964 (42 U.S.C. 2000e(f)) is
17 .amended by adding at the end the following: “With respect

o
]
§
g;; 18 to employment in a foreign country, the term ‘employee’
£ 19 includes an individual who is a citizen of the United
Q.
=
8 20 Statesq,’l ) !
| & |
o 21 (b) EXxEMPTION.—Section 702 of the Civil Rights Act
o
o 22 of 1964 (42 U.8.C. 2000e-1) is amended—
23 (1) by inserting “(a)” after “SeC. 702.”, and
(2) by adding at the end the following:
’ : LAF LN

24

]
re!

5:.5‘..":
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“h) It shall not be unlawful under scetion 708 or
704 for aﬁ-‘cmployer (or a corporalion conirolled by an

employer), labor organization, employment agency, or

joint management commiiiee controlling apprenticeship or

other training or retraining (ineluding on-the-job tfaining
progfams) to take any action otherwise prohibited by such
section, with respect to an er_npl"oyee in a workplace in a
foreign country if compliance with such seetion would
cause such employer (or such corporation), such organiza-
tion, such agency, or such committee to violate the law
of the foreign country in which such workplace is located.

“(6)(1) If an employer controls a corporation whose
place of incorporation is a foreign country, any practice
prohibited by section »'?O'SAor 704 engaged in By such cor-
poration shall be presumed to be engaged in by such em-
ployer,

 4(2) Sections 703 and 704 shall not apply with re-

spect to the foreign operations of an employer that is a
foreign person not controlled by an American employer,

#(3) For pﬁrposes of this subséetion, the determina-
tion of whether an erﬂployer controls & corporation shall
be based on-— | |
| “(A) the interrelation of operations;

“(B) the common management;

.
4
.I.‘n \"q.
i
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“(() the centralized control of labor relations;

fa—

and '

“(DY the common ownership or financial con-
trol, '
of the employer and the corporation,”,

(¢) APPLICATION OF AMENDMENTS.~The amend-
ments made by this seetion shall not app'ly with respect
to conduat oceurring before the date of the enactment of
this Act.

SEC. 18. EDUCATION AND OUTREACH,
. Seation 705(h) of the Civil Rights Act of 1964 (42

—
o

11
12 U.8.C. 2000e=4(h)) is amended—
13 (1) by inserting (1) after ‘‘(h)”; and

14 (2) by adding at the end the following new
15 paragraph:

16 “(2) In exercising its powers under this title, the
17 Commission shall carry out educational and outreach ac-

18 tivities (including dissemination of information in lan-

- 19 guages other than English) targeted to—

20 “(A) individuals who historically have been vic-
21 | tims of employment diserimination and have not
22 ‘been equitably served by the Commission; and

23 “(B) individuals on whose behalf the Commis-
24 ‘gion has aﬁthority to enforce any other law prohibit-
25 ing employment discfinﬁnation,’ T

L
Sy -
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1

coneerning rights and obligations under this title or such

law, as the case may be.”.

SEC, 14. EXPANSION OF RIGHT TO CHMMNGE DISCRIMI-
NATORY SENIORITY SYSTEMS.
Section 706(c) of the Civil Rights Act of 1964 (42
U.8.C. 2000e-5(c)) is-amended—
| (1) by inserting “(1)" before “A charge under
this seation”; and
(2) by adding at the end the following new
paragraph;

“(2) For purposes of this section, an unlawful em-
ploment practice occurs, with respeat to a seniority sys-
tem that has been adop‘ted for an intentionally diseriming-
tory purpoée in violation of this title (whether or not that
diseriminatory purpose is apparent on the face of the se-

niority provision), when the seniority system is adopted,

when an individual becomnes Subjec£ to the senlority sys-

tem, or when a person aggrieved is injured by the applica-
tion of the seniority system or provision of the system.”.
SEC, 15, AUTHORIZING AWARD OF EXPERT FEES,

Sectlon 706(k) of the Civil nghts Act of 1064 (42 -
U.8.C. 2000&-—5(1{)) is amended by inserting “(mcludmg

expert fees)” after “a.ttorney s fee”,

EA

h:' il . i

S e IR
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1 SEC. 18, PROVIDING FOR INTEREST AND EXTENDING THE

2  STATUTE OF LIMITATIONS IN ACTIONS
3 AGAINST THE FEDERAL GOVERNMENT.
4 Soction 717 of tho Civil Rights Act of 1964 (42
5 U.8.C. 2000¢-16) is amendad—
6 (1) in subsection (¢), by striking “thirty days”
7 and inserting “90 days"; and
8 (2)_ in subsection (d), by inserting before the pe- |
9 riod “, and the same interest to compensate for
10 delay in payment shall be available as in cases in-
11 volving nor;publi_c parties.”.
T2 SEC. 17. NOTICE OF LIMITATIONS PERIOD UNDER THE AGE
13 - DISCRIMINATION IN EMPLOYMENT ACT OF
14 1867,

15~ Section 7(e) of the Age Diserimination in Employ-
16 ment Act of 1967 (29 U.8.0. 626(e)) is amended—

$

B

% 17 (1) by striking paragraph (2);

@; 18 (2) by striking the paragraph designation in

§ 19 paragreph (1) |

jg 20 : (8) by striking “Sections 6 and” a;nd ingerting

e 21 “Section”; and |
22 . (4) by adding at the end the followmg.

23 “If a charge filed with the Commission under this Act is
24 dismissed or the proceedings of the Commission are other-
25 wise terminated by the Commission, the Commission shall

26 notify the person aggrieved. A efml action rqay be brought'
v 1; foone
g s’ |
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’ | under this seetion by a person defined in seetion 11(a)
|

|

\

|

|

|

|

against thc'réspondcnt named in the charge within 80

(P I A

days alter the date of the rccc'sipt"o(.’ such notiee.”.
SEC. 18. LAWFUL COURT.ORDERED REMEDIES, AFFIRMA.
TIVE ACTION, AND CONCILIATION AGREE-
MENTS NOT AFFECTED. |
Nothing in the amendments made by this Act shall

be construed to affect court-ordered remedies, affirmative

O 06 1 v b

action, or conciliation agreements, that are in accordance

10 with the law. A
11 SEC. 19, COVERAGE OF CONGRESS AND THE AGENCIES OF

12 THE LEGISLATIVE BRANCH.
13 (a) COVERAGE OF THE SENATE,~—
14 (1) COMMITMENT TO RULE xL1,—The Senate

15 reaffirms its commitment fo Rule XLII of the
16 ~ Standing Rules of the Senate, which erOVidas as fol-

17 lows:
18 “No Member, officer, or employes of the Senate shall,'

19 with respect to employment by the Senate or any office
20 thereofom

Photo Copy Preservation

21 “‘(a) fail or refuse to hire an individual;
2 “(b) discharge an individual; or
23 t“(e) otherwise diseriminate against an individ-
24 ual with respect to promotion, compensation, or
25 terms, conditions, or pr'i.vilege's of em’plbym{ent,
| ’ o " -
ﬂJn A
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I on the basis of such individual's race, color, religion, sex,
n-ational origin, age, or state of physical handicap.”,

(2) APPLICATION TO SENATE EMPLOYMENT.—
The rights and protcotions provided pursuant Lo this
Act, the Civil Righls Act of 1964, and the Age Dis-
erimination in Employment Act of 1967, shall, sub
jeet to paragraphs (3) through (7), apply with re-

spect to employment by the United States Senate,

=R EN B - L. T N O

(8) INVESTIGATION AND ADJUDICATION OF
10 CLAIMS,—AIl claims raised by any individual with -
11 respect to Senate employment, pursuant to the Acts

12 referred to in paragraph (2), shall be 'investigaied
13 and ‘adjudicated by the Select Committee on Ethics,
‘14' " pursuant to Senate Resolution 338, Eighty-eighth

S

§ 15 Congress, as amended, or such .other entity as the
| § 16 Senate may designate.

% 17 | (4) RIGHTS OF EMPLOYEES,—The Committee
S 18 on Rules and Administration ghall ensure that Sen-
§ 19 ate employees are informed of their rights under the
o

20 Aots referred to in paragraph (2).
21 (5) APFLICABLE REMEDIES,~—~When assigning
22 remedies: to individuals found to have a valid claim

23 under the Acts referred to in paragraph (2), the se-

24 ‘leet Committee on Ethies, or such other entity as
25 the Senate may designate, should to the extent prae-
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g tieable apply the same remedies applieable (o all
2 other employees covered by the Aets referred to in
3 paragraph (2), Such romodi-SCS shall apply exclusively,
4 (6) MATTERS OTIIER THAN EMPLOYMENT,—
5 (A) IN GENERAL.—The righis and proteo-
6 tions under the Americans with Dﬂi_sabilities Act
7 of 1990 shall, subject to subparagraph (B),
8 apply with respect to the conduct of the Senate
9 regardmg matters other than employment.
10 (B) RmMEDIES—The Architect of the
11 Capitol shall establish remedies and procedures
§ 12 to be utilized with respect to the rights and pro-
:g 13 teotions provided pursuant to subparagraph
g 14 (A). ‘Buch remedies'and procedures shall applj
Z% ' 15 exclusively, after approval in aceordance with
S 16 subparagraph (C).-
§ 17 : (C) PROPOSED REMEDIES AND - PROCE-
& 18. DURES.—TFor purposes of subparagraph (B),
19 the Architect of the Capitol shall submit pro-
20 posed remedies and procedures to the Senate
21 Committee on Rules and Administration. The.
22 remedies and procedures shall be effective upon
23 the approval of the Committee on Rules and
24 Adminisﬁration.
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1 (7) EXERCISE OF RULIEMAKING rowkir~—Not-
2 withstanding any other provision of law, enforcement
3 and adjudication of the rights and protections re-
4 ferred to in paragraphs (2) and (6)(A) shall be with-
3 in the exclugive jurisdiction of the United States
6 Senate. The provisions of paragraphs (1), (3), (4),
7 (5), (6)(B), and (6)(C) are enacted by the Senate as
g an exercise of the rﬁlema}cing power of the Senate,
9 with full recognition of the right of the Senate to
10 change its rules, in the same zﬁanner, and to the
11 same extent, as in the case of any other rule of the
- 12 Senate.

13 (b) COVERAGE OF THE HOUSE OF REPRERSENTA-
14 TIVES.— . |
15 (1) IN GENERAL.—Notwithstanding any provi-

16 sion of title VII of the Civil Rights Act of 1964 (42
17 U.8.C, 2000¢ et seq.) or of other law, the purposes -
18 of this Act shall, subject to paragraph (2), apply in

Photo Copy Preservation

19 their entirety to the House of Representatives.

20 (2) EMPLOYMENT IN -THE HOUSE.—

21 (A) APPLIGATIdN.—The rights and protec-
22 tions under title VII of the Civil Rights Act of
23 1964 (42 T.8.C. 2000e et seq.) shall, subject to
24 subparagraph (B), apply with respect to any
25 | employee in an gmployment poé.itdQn in the

1,
. %‘L w
« ¥
KE
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] Touse of Representatives and any cmploying
2 authority of the ITouse of Reproseniatives.
3 (I3) ADMINISTRATION, =~
4 (i) IN GENERAL—In the administra-
5 tion of this ﬁaragraph, the remedies and
6 procedures made applicable pursuant to
7 the resolution deseribed in clause (ii) shall
8 apply exolusively. |
o (ii) RESOLUTION.—The resolution re-
10 ferred to in clause (i) is the Fair Employ-
11 ment Practices Resolﬁtion (House Resolu-
g 12 tion 558 of the One Hundredth Congress,
& 13 as agreed to October 4, 1988), as incorpo-
% 14 rated into the Rules of the House of Rep-
S .
o 15 - resentatives of the One Hundred Second
§ 16 A\ Congress as Rule LI, or any other provi-
-?g 17 sion that continues in effect the provigions
a 18 of such resolution.
19 (C) EXRRCISE OF RULEMAKING POWER.—
20 The provisions of subparagraph (B) are enacted
21 by the House of Representatives as an exercise
22 ‘of the rulemaking power of the House of Repre-
23 sentatives, with full recognition of tha right. of
24 the House to change its rules, in the same man.

" =
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1 ner, and to the same extent as in the case of
2 any other fulo of the ITouse, |
3 (¢) INSTRUMENTALITIES 01¢ CONGRESS,—
4 (1) IN GENERAL—The rights and protections
5 under this Act and title VII of the Civil Rights Act
6 of 1964 (42 U.8.C. 2000e et seq.) shall, subjeet to
7 paragraph (2), apply with respect to the conduet of
8 each instrumentality of the Congress. |
9 (2) ESTABLISHMENT OF REMEDIES AND PRO-
10 CEDURES BY INSTRUMENTALITIGS.—The chief offi-
11 cial of each instrumentality of the Congress shall es-
.§ 12 tablish remedies and procedures to be utilized with
g 13 respect to the rightls and protections provided pursu-
g 14 ant to paragraph (1), Su'ch remedies and proeedures
§: | 15 shall apply exelusivq}y. . |
g 16 (3) REPORT TO CONGRESS.—The chief official
@% 17 of each instmentality of the Congress shall, after
18 establishing remedies and procedures for purposes of
19 paragraph (2), submit to the Congress a report -dcfe-
20 seribing the remedies and procedures. .
21 | (4) DEFINITION OF INQTRUMENTALITIES.—F&
22 purposes of this seetion, instrumentalities of the
23 Congress include the following: the Architect of the
24 Capitol, the Congressional Budget Office, the Gener-
25 al Accounting Office, the Governments Printing Of-
"”;*' : ” N

» Wy N
v 4 '
! 9.
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- B fiee, the Office of Technology Assessment, -and tho
United States Botanie Garden, )
(5) CONSTRUCTION.—Nothing in this seetion
shall alter the enforcement progcdums for individ-
uals protected under section 717 of title VII for the
Civil Rights Act of 1964 (42 U.8.C. 2000e~186).
SEC. 20. ALTERNATIVE MEANS OF DISPUTE RESOLUTION.

Where appropriate and to the extent authorized by

v oo 1 oo b W R

- law, the use of alternative means of dispute resolution, in-

cluding settlement negotiations, conciliation, facilitation,

—t e
O

mediation, factfinding, minitrials, and arbitration, is en-

couraged to resolve disputes arising under the Acts or pro-

o

visions of Federal law amended bjr this Act.

SEC. 21, SEVERABILITY, ,
If any provision of this Act, or an amendment made

[y
o

Ph '
oto quy Preservaiion
= )

by this Act, or the application of such provision to any

—
h

person or circumstances is held to be invalid, the remain-

der of this At -a,nd the amendments made by this Act,

—_
\O OO

and the application of such provision to other 'persdns and

eircumstances, shall not be affected.

R B
- O

SEC, 22, EFFECTIVE DATE.

dI —
({8 |

Except as otherwise specifically provided, this Act

[
(S%)

and the amendments made by this Act shall take effeat -

(]
o

upon enactment.
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on the record: Fadll

Administration officials have been discussing the civil
. rights bill with Sen. Danforth for quite some time. These
" discussions have not yet produced an agreement. If Sen.
“) Danforth's decision to introduce a new bill means that he is
' no longer seeking an agreement, we are disappointed.

The new bill contains 8 words taken from the Americans
with Disabilities Act ("qualification standards, employment
tests, or other selection criteria"), but these 8 words do
not state a rule that courts can follow in deciding these
cases.

The 8 words from the ADA do not change the meaning of the
definition of business necessity in Sen. Danforth's previous
bill. They simply replace the phrase "employment practices
that are used as job qualifications or used to measure the
ability to perform the job." For more detail, see the
attached analysis by the Chairman of the EEOC.

The definition of business necessity in the President's bill
implicitly applies to the same standards, tests, and
criteria as the new Danforth bill. Although linguistically
awkward, the definition in the President's bill could be
modified to include the 8 words from the ADA, so that it
would read as follows:

"The term 'justified by business necessity' means, in
the case of qualification standards, employment tests,
or other selection criteria, as well as any other
employment practice, that the challenged practice has a
manifest relationship to the employment in question or
that the respondent's legitimate employment goals are
significantly served by, even if they do not require,
the challenged practice."

If this use of the 8 words from the ADA in the President's
bill will secure Sen. Danforth's support and allow the
President's bill to be adopted by the Senate, the £ ¢42L22~u

Admlnjétrat;/o:gWs—c:“j% :Mﬁw
/;}Yd' Lt W
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TALKING POINTS ON CIVIL RIGHTS COMPROMISE

-~ This is a fair civil rights bill that I can support. I think
we as Republicans owe a great deal to the President, Senator
Danforth, and Senator Dole.

-- We have come a long way during the year and one half we have

'debated this legislation. 1In fact, only five months ago, the

House overwelmingly passed H.R. 1, a terrible bill, miles to the
left of the compromise reached last night.

..== TI’d say the prindipal issue for many of us has long been the

effort by proponents to overturn the Wards Cove case dealing with

" the standards and requirements for disparate impact cases under
_-Title VII. .In my view, the compromise worked out yesterday
‘alleviates the principal concerns in this area. The concept of

"business necessity" is relatively straightforward. No
definition of the term is included in the bill. But the
legislative history clearly preserves caselaw that provides
flexibility to employers and will not compel employers to hire by
the numbers to avoid lawsuits. Further, the issue of
"particularity" (involving the extent to which plaintiffs can
blanketly challenge groups of employment practicesas opposed to
specific ones) is in my view resolved in the President’s favor.

~~ The issue of expanding damages under Title VII (and allowing
compensatory and punitive damages under that statute for the
first time) was the second major area of contention. As you all
know, we had the business community coming unglued over this
issue. Moreover, I don not think any of us in this room wanted
to create a litigation boom under Title VII. On the other side,
we faced a forceful case for parity for ‘women with minorities who
have long had unlimited damages and jury trials available to them
under Section 1981. The compromise last night caps such damages
and permits jury trials. It will likely make neither side .
completely happy, but it is the best deal that could be reached
under these circumstances. :

(The actual caps are similar to the Danforth bill. However, we
have gone for the Danforth three tier system based on the size of
the business, to a four tier system ranging from $50,000 to
$300,000).

—-- There were, of course, other details worked out. Martin v.
Wilks, a decision I felt strongly about preserving, has been

overturned; but-at—least not—in the wholesale manner-of-earlier
versions of this legislation. (I am hopeful the Supreme Court
will throw this provision out as unconstitutional. That is one
reason I have focused more of my attention of Wards Cove).

-- We started with legislation last year which was a grab bag
for the legal profession. A number of provisions overturning
cases which rein in lawyers have been dropped.



CIVIL RIGHTS COMPROMISE

0] WE HAVE REACHED AGREEMENT ON THE SO-CALLED WARDS COVE ISSUES,
INCLUDING THE MEANING OF THE TERM "BUSINESS NECESSITY."
BUSINESS NECESSITY HAS BEEN BEEN AT THE CENTER OF THE CIVIL
RIGHTS STORM. AFTER NEARLY TWO YEARS:\ OF ARGUMENT, WE HAVE
FINALLY COME UP WITH AN ACCEPTABLE DEFINITION.

0] WE ﬁAVE GENERALLY ACCEPTED THE DAMAGES SCHEME IN THE DANFORTH
BILL -- WITH A CAP OF $50,000 FOR THE SMALLEST EMPLOYERS AND
A CAP OF $300,000 FOR THE LARGEST EMPLOYERS.

QUESTION? WHY IS THE COMPROMISE NO LONGER A QUOTA BILL?

ANSWER: UNLIKE H.R. 1 AND THE ORIGINAL VERSION OF S. 1745, WE
HAVE NOT CHANGED THE BUSINESS NECESSITY TEST AS IT HAS BEEN
DEFINED BY THE SUPEME COURT IN GRIGGS V. DUKE POWER CO. AND IN
SUBSEQUENT SUPREME COURT CASES. IF THE BUSINESS NECESSITY TEST
HAD BEEN TOO TOUGH TO SATISFY, RATIONAL EMPLOYERS WOULD HAVE BEEN

FORCED TO ADOPT QUOTAS IN ORDER TO AVOID THE EXPENSE OF
LITIGATION. ' ‘

Y
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION -
WASHINGTON, D.C. 20507

OFFICE OF
THE CHAIRMAN

November 19, 1991

Honorable Richard G. Darman.
Director '

Office of Management and Budget
" Washington, D.C. ' 20503 )

Dear Mr. Darman:

It is imperative that the EEOC's FY 1993 budget be revised if the
Commission is to meet the obligations imposed by the Civil Rights
Act of 1991 (Act). - : g

- The Act will increase the Commission's workload by an estimated
20% for a number of reasons. By adding new areas of inquiry to
field investigations, the time period for processing charges will
increase. . The prospect of securing damage awards ranging from
$50,000 to $300,000 is certain to attract additional charges. With
the availability of damages under the ADA, individuals who would
formerly have taken charges of intentional discrimination on the
basis of disability to the Office of Federal Contract Compliance
"Programs can now be expected to file charges with the Commission. °
Similarly, more charges will be filed with the Commission because
Federal statutes will now provide greater  .relief than those
statutes administered by many of +the state and local fair
‘employment practice agencies. .. Heightened awareness of sexual
harassment issues and Commission enforcement jurisdiction can be
expected to add charges to our workload. And finally, the reach
of civil rights law including the Americans with Disabilities Act
(ADA) ‘has been extended to persons employed extraterritorially.

In contrast with civil rights programs in other ‘agencies such as.
the Office of Federal Contract Compliance . Programs in the
Department of Labor, the Offices for Civil Rights in HHS and
Education, and the Fair Housing and Equal Opportunity Office in
HUD, the EEOC's single mission is to enforce the c¢ivil rights laws’
passed by Congress. . We can not afford the costly delays in charge
' resolution which will result if we do not increase staff resources
immediately.  The longer we wait to add staff, the more staff we
-will need because of the steady build-up in- inventory. The impact
of an inventory build-up must be ‘considered from the viewpoint of
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_the obstacles encountered when evidence must be obtained on "stale"
. charges. Furthermore, the influence of the public we serve and the
~diverse interest groups watching our every move will be felt'

politically. Therefore, our funding must be revised to reflect

- these new Congressionally mandated civil rights commitments which

had not been included in our FY 1992 and.FY 1993 budgets.

The Civil Rights Act of 1991

.The cCivil Rights aAct of 1991 creates new Commission

respon51b111t1es. A "Technical A551stance Training Institute" to-
assist covered entities. with EEO laws and regulatlons is to be
established .and the Commission is to engage in "educational ‘- and
outreach activities." While the resource requirements of these new

program responsibilities are straightforward, other aspects of the
Act make our mission more complex than ever. The addition of

damages ‘and jury trials to Title VII will require that our budget
be revised to train staff because the Commission has neither the
expertlse in developing cases involving damage awards nor much
experience in 1litigating jury trials.: Furthermore, without
additional staff, recent charge processing productivity

“improvements will be impossible to maintain now that field
- investigations have been made more complex as a consequence of the -
Act. : .

~The complexity of the Act fundamentally changes the Commission's

focus from one of equlty where individuals were made whole for
their losses due to discrimination to a new emphasis on determlnlng
liability. The remedial provisions of the Act include jury trials
to determine liability and to award’ compensatory and punitive
damages - both under Title VII as well ‘as the Americans with
Disabilities Act. ‘Title VII enforcement will now require

- developing Commission expertise in new substantive disciplines to

assist charging parties and the court. Medical experts will be
_required to assess the compensatory relief for both the emotional :

distress and the pain and suffering caused by intentional
discrimination. - Actuaries and other experts will be required when
pun1t1ve damages are sought R

The predlctablllty of the charge . settlement process upon which
earlier budget forecasts were made will be substantially changed.

..Prior to the Act, Title VII enforcement policies encouraged

vvoluntary compllance. When a Commission investigation revealed

discrimination, appropriate remedial relief was sought through
informal conciliation. . If conciliation failed to resolve the
charge, the Commission could always litigate and the threat of such
11t1gat10n was .the lubricant that greased voluntary charge

settlements. Now the balanc1ng of employee and employer 1nterests’
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has been- changed in 51gn1f1cant ways which, if our predictions
prove correct, will® substantlally confound voluntary compliance-
while at the same “time 1ncreas1ng the number of. charges filed.

- The Act provides for the awardlng of both compensatory damages in

the case of intentional discrimination ("disparate treatment") and
expert fees in both the administrative process and the courts.
With the exception of government employees, punitive damages will -
also be available where intentional discrimination is found.
Because compensatory damages .will be available in both forums, we
do not anticipate a change in the balance of persons who elect to
complete the administrative process before proceeding to: court.

' The possibility of larger awards, however, will undoubtedly give

rise to an increased number of ‘charges being filed. We estimate

-a.20% increase in the number of charges filed annually as a

consequence of the Act.

' Federal Employee EEO Enforcement

Within  the EEO administrative  hearing ‘procedure for Federal
employees, as ‘the 'number of’ complalnts increases, the number of

. administrative hearings will rise proportlonately. Because

Administrative Judges will now be required to compile evidence and
to make recommendations regarding the amount of potential
compensatory damages, this ‘additional  work will decrease each'
individual Administrative Judge's product1v1ty as measured by the

number of cases heard annually.

The Commission's appellate work 1nvolv1ng Federal employee =
charges will increase substantially. Currently, 25% of all Federal
complaints filed are appealed to the Commission. In addition to
generating more complaints, the Act is also expected to- decrease_
the number of settlements at the agency level thus 1ncreas1ng the
percentage of complaints appealed to the Comm1ss1on. In increasing -

‘numbers of cases, charging parties will expect "full relief" to

include compensatory damages. Agencies faced with a higher cost
of settlement will be less willing to settle or to offer "full
relief." It is also expected that charging parties who believe
that they were subjected to inteéentional discrimination will be less

;w1111ng to accept settlement offers which do not include

compensatory damages. '-As a result, fewer- voluntary settlements:
will be achieved and a hlgher percentage of cases will be- appealed
to the Commission. Also because of the numerous procedural issues

‘raised by the Act, the percentage of complaints appealed will

increase for at least a couple of years until- these issues are

‘sorted out.
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- In addition, CommiSSion'brders‘prOVIding for full relief will now

require computation of .compensatory damages.- It is unclear whether
the determination of the exact dollar: figure will,be'performed‘by
the respondent agency or the Commission. If the determination is -
to be made by the Commission, several additional staff attorneys
will be requlred to accommodate‘the 1ncreased .workload. If the
determlnatlon is to be made by the agency, the Commission will be
called upon, to medlate the inev1tab1e ‘dlsputes between the
appellant and the agency., :

k;The Amerlcans Wlth Dlsab111t1es Act

Wholly in addltlon to Title VII, our forecasts 1ndlcate that the
Americans with Disabilities Act whlch takes effect July 26, 1992,
will also.increase our workload by 'a minimum of 20% Proce551ng

" times for ADA charges will take longer for the next few years

because our staff will.be starting at the bottom of learnlng curves
both in mastering new substantive dlsc1p11nes ‘and in litigating

.- jury trials for the first time. Addltlonally, rather than being

able to depend upon solo 11t1gators as in the past, the substantive

, complex1ty of defining what is meant by "reasonable accommodation"

will require teams of attorneys to conduct discovery and to collect
depos1tlon testimony from experts ' in archltecture, ergonomics,
vocatlonal rehabllltatlon and med1c1ne. - . '

Slnce Congress chose not to spell out crltlcal ADA deflnltlons,
litigation will be necessary to give operational meaning to key

* terms such as "reasonable accommodation" and "undue hardship." In

all likelihood, such key terms will be resolved at the Appeals

- Court level whlch will addltlonally add to the appellate work of

our Office of General Counsel. Shaping the contours of employment
disability law will be a lengthy development since each-
individual's ‘"reasonable - accommodation" will have ".to be
investigated and lltlgated case by case, one disabled individual

-at a time.

Projected Budgetary Impact for FY 1992 &'FY 1993;

o The budgetary and staffing implications of both the Americans with

Disabilities Act and the 'Civil 'Rights Act of 1991 need to be.
addressed. -In budget documents to be submitted to your staff, I
will detail our need for a supplemental: budget increase for FY 1992‘
and an increase of the previously submltted budget for FY 1993.

F1scal Year 1992

. The Civil nghts Act of 1991 becomes effective when signed by the
' President. Because there is no delay in 1mplementatlon of the Act,
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the 1mpact is immediate.’ Because of the Act, we project there will
be an  approximately 20 percent increase in the Commission's
workload across the board. All of EEOC's publlcatlons designed
for the public as well much of the agency's regulatory and.
procedural guidance and materials will become out-dated and

. obsolete and will need-to be rev1sed.l Title I of the Americans

with Disabilities Act becomes effective July 26, 1992. Because the
workload 1mp11catlons .of both Civil Rights. Act of 1991 and the

',Amerlcans with' Disabilities Act' have never been . adequately .

addressed, the Comm1551on will be submlttlng a supplemental request
for FY 1992 to OMB in the next few weeks.

Fiscal Year 1993 ’
Fiscal Year 1993 will beé the flrst full year that both the Civil

nghts Act of 1991 and the Americans with Disabilities Act will be
in effect In the non-Federal sector, we estimate that in FY 1993

" there will be 91,607 charges added to the agency's workload, an
‘increase of 24, 070 over -the actual number received in FY 1991.

There will be a comparable workload increase in the Federal sector.
As I have detailed earlier, not only will the numbers increase but
so will the complex1ty of the charges and the time required for
their 1nvest1gatlon. Our revised FY 1993 budget which you will be

. receiving soon will reflect the Commission's need to hire more than

1000 investigators, attorneys, Administrative Judges, and support-

"'staff to handle - th1s addltlonal workload

" Please realize that under. ‘Title VII, . the ADA and  the Age
-Discrimination: in Employment Act, EEOC is charge driven by

statutory mandates. The Commission has become increasingly focused
on charges filed by individuals with pattern and practice class
action cases utilized where the facts and resources permit.  The
cOmm1s51on s mandate to focus on charges filed by individuals needs
to be contrasted with the predominantly statlstlcally driven, group
oriented enforcement policies such as those found at the Office of
Federal Contract Compliance Programs at:the Department of Labor:
Much of the debate over the Civil Rights Act of 1991 dealt with the
Administration's objectlon to statistical,  ‘group -results

"definitions of- dlscrlmlnatlon._ In view of the fact that EEOC is

facing a massive ‘increase in the agency workload, OMB should
reexamlne the dlstrlbutlon of c1v1l rlghts enforcement funds.
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I trust that after you and your staff have analyzed our supporting
documents, we will be hearing your favorable response to our
request. In the meantime, if you or your staff have any additional
questions, please do not hesitate to call.

Sincerely,

Evan J. Kemp, Jr.
Chairman

cc: The Honorable John H. Sununu
Chief of the Staff to the President

C. Boyden Gray, Esq.
Counsel to the President
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National Association
of Manufacturers

JERRY J. JASINOWSKI
President November 4, 1991

The President
The White House
Washington, DC 20500

Dear Mr. President:

Final Congressional disposition of an agreement between the White House and Senate on
civil rights legislation, S. 1745, appears to be a fait accompli. On behalf of the National
Association of Manufacturers member companies, I am obliged to convey our deep disappoint-
ment not only with the substance of the agreement but also the manner in which it was brought
about.

For nearly two years, NAM and others in the employer community worked closely with
your staff and allies on Capitol Hill to fashion civil rights legislation that advanced equal
opportunity without inducing employers to adopt preferential hiring/promotion strategies or
exposing them to costly, unwarranted litigation. Significant time, energy and resources were
committed to this endeavor, including support of your proposals, S. 611 and H.R. 1375. But
no single employer concern was so dominant and consistent throughout than our opposition to
jury trials and punitive/compensatory damages. Regrettably, the agreement embraced by the
White House failed to consider the employer community’s most fundamental concern.

Many important issues remain that will require close cooperation between the employer
community and Administration. We won’t always agree but our differences can be aired,
debated and resolved. NAM hopes, however, that when the Administration contemplates future
changes in direction that we might learn of it directly and have an opportunity for meaningful
input into the decisions.

Respectfully,

C. Boyden Gray
Fred McClure
Roger Porter
John Sununu

1331 Pennsylvania Avenue, N.W.
Suite 1500 North Office Lobby
Washington, DC 20004-1703

(202) 637-3105 Fax: (202) 637-3182



THE WHITE HOUSE

WASHINGTON

November 13, 1991

THE CHIEF of STAFF

nas seen
MEMORANDUM FOR GOVERNOR SUNUN /
FROM: DORRANCE SMITH /’ J
SUBJECT: Civil Rights Editorial

Attached is a copy of Boyden's Civil Rights editorial. We have
offered it to the Washington Post. (Meg Greenfield) I should have
an answer from them within 24 hours.

We'll do a complete mail out after it runs.
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CIVIL RIGHTS EDITORIAL

By C. Boyden Gray

"Contrary to a rapidly congealing press myth, President Bush
did not "cave" or "surrender" on quotas in the new Civil Rights
bill. Nor were any of the President's actions taken in response
to the Clarence Thomas hearings or the David Duke campaign. On the

.contrary, the compromise bill the President will sign became
- possible only after the Democrats beat a total retreat on quotas,

thereby paving the way for the Pres1dent to make concessions on
other, less fundamental, issues. :

To understand what happened, the public needs to know the

story of an extraordinary amendment that was adopted without debate

.or a vote. Here is what actually happenedt

Under the Supreme Court's 1971 Griggs decision, employment
practices having an adverse statistical impact on certain groups
can lead to liability even if there was no hint of discriminatory

intent. In 1989, the Wards Cove case summarized the rules under
which such lawsuits would be conducted, noting that unfair rules
would drive employers to use quotas to avoid any possibility of

being dragged into such a lawsult.

.For the past two years, Democrats have insisted that Wards

. Cove overruled Griggs, and that legislation was needed to "restore"
pre-Wards Cove law. The changes they actually proposed, however,

would have gone much farther, exposing countless employers to

ruinous litigation and 11ab111ty anytime their numbers were notm‘/_

"right." | | .

-~ - e P

Admlnlstratlon lawyers always believed that the Supreme Court
was right to think that Griggs and Wards Cove were consistent with
each other. ° More important, we knew that +the Democrat
"restoration" was in fact a radical and destructive_distortion of
prior legal doctrine. 1If "bad numbers" alone became a—sufficient
basis for legal liability, employers would be foolish not to use
quotas.

o
e

Last March, the President proposed & biil that made a
symbolically 1mportant but practically insignificant concession to

" the Democrats on one issue involving the burden of proof. In other
respects, the President's bill codified the law as it existed prior

to Wards Cove (and which we believed was fully consistent with that

decision). The Democrats in Congress never gave this bill the time

e

of day. , , o

_ Suddenly, on Thursday, October 24, Senator Kennedy stunned
" Administration negotiators by agreeing to a Wards Cove proposal

developed by Senator Dole and transmitted through Senator Danforth

PP




I\

This option was virtually identical in substance to the President's
bill and to other formulations that Senator Kennedy and his private
sector allies had rejected time and time again. , :

On most issues, the new proposal used language drawn from the
President's bill and the analytical memorandum that accompanied
that bill. On the contentious issue of "business necessity," which
defines the standard that employers must meet in justifying
statistical disparities, the proposal used essentially meaningless
language from the Americans with Disabilities Act that left the
term in question undefined. (Ironically, the negotiators of the
disability law had settled on this empty language because they
expected the issue to be addressed and resolved in the context of
the upcoming Civil Rights bill.) ‘ :

In its most critical component, +the proposal included
exclusive legislative history that would supply the definition of
"business necessity" by referencing the case law as it stood
immediately prior to the Wards Cove decision. In two carefully
negotiated sentences of legislative history, the proposal
indirectly accomplished what the President's bill had done in so
many words: codifying the law as it stood at the time of Wards
Cove (except on the burden of proof). Because the statutory
language provided no definition, the definition referenced in the
legislative history would necessarily be dispositive in the courts;
for +that reason, 90% of the negotiations centered on the
legislative history, rather that on the statute itself.

In return for Senator Kennedy's complete capitulation on
quotas, the Administration agreed to several compromises proposed
by Senator Danforth on other issues. The question on which the
Administration was most reluctant was the application of jury
trials and punitive damages to employment cases under the Civil
Rights Act. Although the Danforth proposal includes caps on such
awards, thereby setting an important precedent for tort reform,
such remedies are undeniably 'a dangerous experiment (as is
suggested by the Senate's 54-42 vote against a proposal to apply
to themselves the same remedies they are imposing on the private
sector).

Despite our strong misgivings about jury trials and damages,
the agreement was sealed and our startling success on Wards Cove
remained the most salient component of the package. Imagine, then,
how disturbed we were to learn that Senator Kennedy went to the
floor of the Senate the very next day to create legislative
history, inconsistent with Thursday night's agreement, attempting
to resuscitate one of the most radically objectionable features of
the original Democrat bill. Had we been sandbagged? Had the
agreement so laboriously negotiated ever been meant to stick?

. The following Monday, the Administration proposed to include
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in the bill an innovative provision specially designed to enforce
the Thursday night agreement. This provision directed the courts
" to ignore any legislative history (such as the description of the
agreement given by Senator Kennedy. on Friday) apart from the two
sentences agreed to originally. Senators Kennedy and Danforth
objected to this proposal, while Administration negotiators felt
they had to insist. Tense meetings ensued, and it seemed at points
that there might be no civil rights bill after all.

on Tuesday, Senators Dole and Hatch .engaged in heroic efforts
to hold Senator Kennedy and his allies to +the agreement..
Republican Leader Dole's arguments were particularly effective -
- that night, without any debate or a recorded vote, the Senate
accepted a slightly modified version of the Administration
proposal enforcing the deal.

Heroic efforts to enforce the agreement would not have been
required unless something very significant were at stake. And
there was. Buried in this dispute, as in so many of the earlier
arcane debates over legal terminology, was the difference between
maintaining current law essentially intact and creating a new quota
monster. on the fundamental issue the President won a clean
victory for equal opportunity, and that fact will survive the
current round of fictions about some supposed political surrender.
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October 31, 1991

The President
The White House
Washington, DC 20500

Dear Mr. President:

The Fair Employment Coalition is extremely troubled by the
agreement on civil rights legislation, S. 1745, that has been embraced by
the White House and passed by the Senate. We believe it does not meet
some conditions said by the Administration to be essential. In addition,
we are anxious that this agreement may be an unfortunate precedent for
similar accommodations on other issues in the future.

For nearly two years, the more than 250 companies, associations
and professional societies that comprise the Fair Employment Coalition
have worked hard in support of your efforts to arrive at an equitable
resolution to the debate on civil rights. We supported alternatives in the
last Congress and Coalition efforts in no small way contributed to
sustaining your veto of the Kennedy-Hawkins bill. This year, we have
worked hard to advance your legislative proposals, S. 611 and H.R. 1375.
The Coalition has explicitly endorsed strong new remedies for harassment
such as are contained in the Administration bill.

Throughout the lengthy debate on this legislation, no single issue
has galvanized employer community opposition to the various civil rights
proposals as jury trials for recovery of punitive and compensatory
damages. This was clearly understood by the Congress and the Adminis-
tration.

As recently as Tuesday, October 22, we were assured in meetings
with your staff, by a letter from the Attorney General to Senate leader-
ship and by the Statement of Administration Position on S. 1745 that the
Administration’s resolve to oppose legislation that constituted a "lawyers’
bonanza" was unchanged. By sometime last Thursday, it evidently had
changed as evidenced by Friday’s headlines in the Washington Post.

Mr. President, neither the Fair Employment Coalition nor its
individual members have enjoyed opposing any "civil rights" bill. We
support equality of opportunity but could not ignore bad public policy.
The Coalition and its members attempted on a number of occasions to
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seek a’resolution with - proponents- who r‘efus‘ed‘" to consider change

concerning jury trials and damages. . We felt then and feel now that. -

introducing tort-like remedies into the relationship between employers :
and their ernployees is _ill-advised policy and should be opposed.
Additionally, it runs counter to the very positive thrust of tort reform
efforts initiated by your Administration. How long will it be before

" similar . proposals are offered to amend Gther employment statutes, a -

‘question we raised with Wh1t_e House and Adrmmstrauon representatwes.
- as early as Febmaml990‘7

All this is history, the f1na1 chapter of wh1ch will soon bé writter

_ by the House and Senate. It is not-a history from which we'take any

comfort. And based on the phone calls we have received, our. disappoint-
ment in the adrmmstratlons change of-position is not confined to the-

"beltway" -- it isa reflection of the Nation’s employer community. In that *’

regard, this letter is expected to.be followed by those from 1nd1v1dualA .

: coalmon members

Many issues of 1mportance lay ahead. We hope and need to work

- in concert with. the Administration;: We can be .counted on to do.so on’

many issues of inevitable agreement between us, but cannot be looked to -

- for ‘automatic support or quiet acqu1escence to "eleventh, hour" changes;

in.course to wh1ch we are not a.party. -

. ‘, Respectfully,

.-

THE FAIR EMPLOYMENT COALITION
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

October 23, 1991
(Senate)

STATEMENT OF ADMINISTRATION PoOLICY

(THIS STATEMENT HAS BEEN COORDINATED BY OMB WITH THE CONCERNED AGENCIES.)

S. 1745 - civil Rights Act of 1991
(Danforth (R) Missouri and 6 others)

If S. 1745 were presented to the President in its current fornm,
his senior advisers would recommend a veto. The bill suffers
from essentially the same major problems as H.R. 1, which was
passed by the House of Representatives this year, and last year’s
Kennedy-Hawkins bill, which the President vetoed.

S§. 1745 is a quota bill. The "disparate impact" provisions would
overturn two decades of Supreme Court precedent, replacing this
settled body of law with novel rules of litigation that will
drive employers to adopt quotas and other unfair preferences.
Employers who have not intentionally discriminated against
anyone, but whose bottom-line numbers are not "demographically
correct," will risk being dragged into lawsuits where the deck is
stacked in ways that make a successful defense almost impossible.

In addition to flawed provisions dealing with the prima facie
case and with "alternative employment practices," S. 1745 also
defines the "business necessity" defense much too narrowly.
S. 1745, for example, would prevent employers from defending a
host of perfectly legitimate hiring and promotion criteria,

including educational standards that all of our students should
be encouraged to meet.

To suggest that the addition of eight words taken from the
Americans with Disabilities Act ("ADA") represents an improvement
in the definition of business necessity is incorrect. These
words do not define "business necessity" either in the ADA (which
uses "business necessity" as an undefined term) or in S. 1745.
Nor does the use of these eight words materially alter the
definition in S. 1745’s predecessor bill (S. 1408). The same
words could be inserted into the President’s bill without
changing its meaning. The Administration would have no objection
to including these eight words in the President’s bill.

S. 1745 is also a quota bill because it would close the courts to
those who have been victimized by quotas in consent decrees.

This provision is both manifestly unjust and unconstitutional.

It would, moreover, create new incentives for collusive lawsuits
in which employers would be encouraged to settle complaints by
one portion of their workforce by illegally bargaining away the
rights of another group of employees.



S. 1745 would also create a lawyers’ bonanza. It provides for
jury trials and compensatory damages in all cases under Title VII
of the Civil Rights Act of 1964, along with punitive damages in
many cases. (As currently written, the bill would even make
damages available in disparate impact cases, which goes beyond
H.R. 1 and last year’s Kennedy-Hawkins bill.) These damages
provisions would transform Title VII from its original design,
which emphasizes conciliation and make-whole relief, into an
entirely different structure modeled on our Nation'’s tort

system -- which is now widely recognized to be in a state of
crisis.

S. 1745 continues the congressional pattern of exempting itself
from the civil rights laws. Although the bill includes
provisions that purport to extend coverage to Congress, S. 1745

grants no judicially enforceable rights to congressional
employees.

The Administration’s Proposal

The Administration’s proposal, S. 611, would strengthen our
Nation’s civil rights laws without creating powerful new
incentives for quota hiring. S. 611 also avoids subjecting
American businesses, and the victims of discrimination, to
endless and excessively costly litigation.

. Like S. 1745, the Administration bill would overturn the Lorance

and Patterson decisions; overturn Wards Cove by shifting the
burden of proof to the employer in defending "business
necessity;" authorize expert witness fees in civil rights cases;
and extend the statute of limitations and authorize the award of
interest against the U.S. Government.

The Administration bill would make available new monetary
remedies under Title VII, up to $150,000, for victims of sexual
harassment in the workplace. The Administration bill also
includes special provisions creating incentives for employers to
prevent and correct sexual harassment without waiting for
lawsuits to be filed. Finally, the Administration bill extends
Title VII to apply to Congress.

In sum, the Administration bill achieves every legitimate goal of -
S. 1745. These important new protections for American employees
should not be held hostage for S. 1745, which will produce quotas
and other forms of unfair preferential treatment,
disproportionately disadvantage small and medium-sized ‘
businesses, and unduly enrich the plaintiffs’ bar.

* % % % %
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(Not to be Distributed Outside Executive Office of the President)

This draft Statement of Administration Policy was developed by
White House Counsel (Lund) and the Legislative Reference Division
(Ratliff), in consultation with the Departments of Justice
(Wise), Education (Bork), and Labor (McDaniel), EEOC (Moses), SBA
‘(Dean), the White House Offices of Policy Development
(McGettigan) and Cabinet Affairs (Luttig), and TCJ (Silas).

Differences from Bill Vetoed in 1990 and H.R. 1

S. 1745 is substantially identical to S. 2104 (a civil rights
bill vetoed by the President in 1990) and to H.R. 1 (which passed
the House on June 5, 1991, by a vote of 273-158), except for the
following new provisions:

o] Employers would have to demonstrate that challenged
employment practices not involving selection bear a
manifest relationship to a "legitimate business
objective." S. 2104 required a significant relationship
to a "manifest business objective." H.R. 1 requires a
"significant and manifest relationship to the requirements
for effective job performance."

o An employee would not have to identify specific practices

' that result in a disparate impact if the court finds that
the elements of the employer’s "decisionmaking process are
not capable of separation for analysis." 1In that case,
the decisionmaking process could be analyzed as one
employment practice. S. 2104 required this identification
unless the court found that the employer destroyed,
concealed, refused to produce, or failed to keep records
necessary to make that showing. H.R. 1 requires this
identification unless the court finds that the employee
after diligent effort cannot identify the practices from
reasonably available information.

o S. 1745 would limit compensatory and punitive damages for
intentional discrimination to a total of $300,000 (or
less, in the case of employers with less than 500
employees). Like S. 2104, H.R. 1 caps punitive damages at
the greater of $150,000 or the combined total of the

amount of compensatory damages and back pay awarded in the
case.

Recent Supreme Court Decisions and Related. Provisions of S.'1745

S. 1745 is designed to reverse six recent Supreme Court

decisions. These decisions and the related provisions of S. 1745
are described below.



Wards Cove

Supreme Court Decision. In disparate impact cases under
Title VII of the Civil Rights Act, the burden is on
plaintiffs to identify a ;jparticular employment practice
and show that the employment practice does not serve "in a
significant way, the legitimate employment goals of the
employer." (A "disparate impact" case is one in which no
intentional discrimination is alleged but an employment
practice is alleged to have an unjustified, though
inadvertent, disparate impact based on race, color,
religion, sex, or national origin.)

S. 1745 (Sections 7 and 8) overrides the Supreme Court in
two ways. First, it places the burden on the defendant to
demonstrate that an employment practice is "required by
business necessity" if significant numerical disparities
are found. Second, Section 7 defines the term "required
by business necessity" as bearing a "manifest relationship
to the employment in question" (for practices used as
"qualification standards, employment tests, or other
selection criteria") and as bearing a "manifest
relationship to a legitimate business objective of the
employer" (for other practices). Section 8 would relieve
plaintiffs of the obligation to identify specific
practices upon a demonstration that the elements of the
employer’s "decisionmaking process are not capable of
separation for analysis." In that case, the

decisionmaking process may be analyzed as one employment
practice.

Price Waterhouse

Supreme_ Court Decision. Where an employment decision is
proven to have been based in part on race, color,
religion, sex, or national origin, Title VII has not been
violated if a defendant can show that the same decision

would have been reached if such factors had not been
considered.

S. 1745 (Section 10) provides that a violation of Title
VII is proven if a motivating factor in an employment
decision is shown to have been a complainant’s race,
color, religion, sex, or national origin. The term
"motivating factor" is not defined, and it may not mean
"causal factor." However, a court could not order a hire,
promotion, or reinstatement if the defendant showed that
the complainant would have not been hired, promoted, or
retained even if discrimination had not been a factor.



Wilks

Supreme Court Decision. Persons not party to, but
adversely affected by, consent decrees mandating unlawful
racial preferences can challenge them in court.

S. 1745 (Section 11) bars challenges to such consent
decrees by non-parties if: (1) they had notice of the
proposed judgment; or (2) their interests were "adequately
represented" .by another person who challenged the decree.

Lorance

Supreme Court Decision. The statute of ‘limitations with
respect to a discriminatory seniority system begins to run
on the date it is adopted by the employer, not the date
the complainant is adversely affected by it.

S. 1745 (Section 14) specifies that where a seniority
system has been adopted "for an intentionally

discriminatory purpose," ‘an unlawful practice occurs when
the system is adopted, when an individual becomes subject
to the system, or when a person is injured by the
application of the system.

Patterson

Supreme Court Decision. The statutory guaranty of the
right to "make and enforce contracts" regardless of race

("Section 1981") applies only during the formation of a
contract.

S. 1745 (Section 4) specifies that the right to "make and
enforce contracts" regardless of race extends beyond the
formation of the contract to "the enjoyment of all
benefits, privileges, terms and conditions of the
contractual relationship."™ S. 1745 would further specify
that the prohibition applies to private as well as
governmental discrimination.

Shaw

Supreme Court Decision. Prevailing plaintiffs in job

discrimination cases against the Federal Government may

not recover interest to compensate for delays in obtaining
relief.

S. 1745 (Section 16) permits plaintiffs prevéiling in
Title VII discrimination cases against the Federal
Government to recover "the same interest to compensate for

delay in payment" as would be available in cases involving
non-public parties.



Other Provisions of S. 1745

In addition, S. 1745 would:

-~ Authorize jury trials and compensatory damages for
intentional violations of Title VII and punitive damages
when violations are committed with malice or reckless
indifference to the rights of others. (Section 5)

—-- Authorize awards of expert witness fees to prevailing
parties in Title VII cases. (Section 15)

-- Authorize prevailing parties to recover attorneys fees in
addition to other costs. (Section 6) ’

== Lengthen the statute of limitations from 30 to 90 days for
filing suits against the Federal Government following
final agency actions. (Section 16)

== Specify that the bill shall not "be construed to affect
court-ordered remedies, affirmative action, or
conciliation agreements, that are in accordance with the

law."” Unlike H.R. 1, the bill does not forbid quotas.
(Section 18)

-- Provide that discrimination claims raised by Senate
employees would be investigated and adjudicated by the
Select Committee on Ethics, and that remedies available to

House employees would be limited to those available under
House Rules. (Section 19) '

—-- Prohibit employers from adjusting the scores, or otherwise
altering the results, of employment-related tests on a
discriminatory basis in connection with the selection or

referral of applicants. for employment or promotion.
(Section 9) ‘

-- Extend certain civil rights protections to U.S. citizens
employed in a foreign country. (Section 12)

Administration Bill

On March 1, 1991, the Justice Department transmitted an
Administration bill that was subsequently introduced as

H.R. 1375/S. 611. Like S. 1745, the Administration bill would
place the burden of proof on the employer to demonstrate
"business necessity," overruling a contrary ruling in Wards Cove.
However, the bill’s definition of business necessity would be
closer to the Wards Cove definition than S. 1745. The bill would
also reverse Lorance and Patterson, consistent with S. 1745.



The bill does not contain the provision in S. 1745 that would bar
certain challenges to consent decrees by non-parties. Instead,
the bill expressly provides that the Federal Rules of Civil
Procedure apply in determining who is bound by employment
discrimination decrees.

The bill would make available new monetary remedies for victims
of sexual harassment in the workplace. The provision provides
for bench trials, and caps awards at $150,000. S. 1745, by
contrast, would grant women and religious minorities the right to
jury trials and monetary damages of up to $300,000 (or less, in
the case of employers with less than 500 employees) for
intentional discrimination.

Administration Position to Date

A Justice Department report on S. 1745 currently pending
clearance states that the Acting Attorney General "and other
senior advisers" would recommend a veto of the bill.

1990 Presidential Statement

On May 17, 1990, the President stated that he would support civil
rights legislation which met three stated principles. These

principles were restated in the President’s October 22, 1990,
veto message.

The first principle was that legislation must operate to
obliterate considerations of factors such as race, color,
religion, sex, or national origin from employment decisions. 1In
this regard, the President said, "I will not sign a quota bill,"
and expressed concern that quotas could be an unintended
consequence of legislation.

Second, the legislation must reflect fundamental principles of
fairness. Specifically, individuals who believe their rights

have been violated are entitled to their day in court, and an

accused is innocent until proved guilty.

Third, the civil rights laws should provide an adequate deterrent
against workplace harassment. They should not, however, benefit

lawyers by encouraging litigation at the expense of conciliation
or settlement.

The President also stated that Congress "should live by the same
requirements it prescribes for others."

The President affirmed his desire to strengthen employment
discrimination laws "without resorting to the use of unfair

preferences" in the State of the Union address on
January 29, 1991.
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Scoring for the Purpose of Pay-As-You-Go and the Caps

According to TCJ (Silas), S. 1745 is not subject to the pay-as-
you-go requirement of the Omnibus Budget Reconciliation Act of
1990 because it would not require any direct spending.

Legislative Reference Division Draft
10/23/91 - 11:40 a.m.



Wit_hdrawal/Redaction Sheet
(George Bush Library)

Document No.
and Type

Subject/Title of Document

Date Restriction

02a. Memo From Bill Kristol to VPOTUS

Re: Administration's Civil Rights Bill (1 pp.)

10/16/91 ps

Collection:

Bush Presidential Records
Chief of Staff, White House Office of
Sununu, John, Files -

Record Group:
Office:

Series:
Subseries: Issues Files
WHORM Cat.:

File Location:  Civil Rights (2 of 2) 1991 [4]

Open on Expiration of PRA
{Document Follows

lyg’z (NLGB) on [ E(os

Date Closed: 1/3/2005

OA/ID Number: 29147-002

FOIA/SYS Case #:
Re-review Case #:
P-2/P-5 Review Case #:

1998-0004-F|[2]
2005-0426-S

Appeal Case #:
Appeal Disposition:
Disposition Date:

AR Case #:
AR Disposition:
AR Disposition Date:

MR Case #:
MR Disposition:
MR Disposition Date:

Presidential Records Act - [44 U.S.C. 2204(a)}

P-1 National Security Classified Information [(a)(1) of the PRA]

P-2 Relating to the appointment to Federal office [(a)(2) of the PRA]

P-3 Release would violate a Federal statute [(a)(3) of the PRA]

P-4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA]

P-5 Release would disclose confidential advice between the Presndent
and his advisors, or between such advisors [a)(5) of the PRA]

P-6 Release would constitute a clearly unwarranted invasion-of .
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed of
gift.

RESTRICTION CODES

Freedom of Information Act - [5 U.S.C. 552(b)]

(b)(1) National security classified information [(b)(1) of the FOIA]

(b)(2) Release would disclose internal personnel rules and practices of an
agency [(b)(2) of the FOIA]

(b)(3) Release would violate a Federal statute [(b)(3) of the FOIA] -

(b)(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

(b)(6) Release would constitute a clearly unwarranted invasion of -

- personal privacy [(b)(6) of the FOIA]

(b)(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

(b)(8) Release would disclose information concerning the regulation of -
financial institutions [(b)(8) of the FOIA]

(b)(9) Release would disclose geological or geophysical information -

LPRM. Removed._as.a personal record misfile.




OFFICE OF THE VICE PRESIDENT

WASHINGTON

October 16, 1991 e
e HEF of STR
tvas Seeh
NOTE TO THE VICE PRESIDENT

FROM:  BILL KRISTOL /55

Shouldn't we heighten attention to the fact that our civil
rights bill, but not the Democrats', would fully extend civil
rights protections (including against sexual harassment) to the
halls of Congress?

cc: John Sununu
Boyden Gray



’Withdrawal/R_edaction Sheet
(George Bush Library)

Document No.
and Type

Subject/Title of Document

Date Restriction

02b. Article

Roll Call, "Grassley: Expand Staff Rights Protection" (1 pp.)

10/10/91 B35

Collection:

Bush Presidential Records
Chief of Staff, White House Office of
Sununu, John, Files

Record Group:
Office:

Series:
Subseries: Issues Files
WHORM Cat.:

File Location: Civil Rights (2 of 2) 1991 [4]

Open on Expiration of PRA

Document Foﬂiows) .
By (NLGB) on (928/os

Date Closed: 1/3/2005

OA/ID Number: 29147-002

‘| FOIA/SYS Case #:
Re-review Case #:
P-2/P-5 Review Case #:

1998-0004-F[2]
2005-0426-S

Appeal Case #:

" | Appeal Disposition:

Disposition Date:

AR Case #:
AR Disposition:
AR Disposition Date:

MR Case #:
MR Disposition:

MR Disposition Date:

Presidential Records Act - [44 U.S.C. 2204(a)]

P-1 National Security Classified Information [(a)(1) of the PRA] -

P-2 Relating to the appointment to Federal office {(a)(2) of the PRA]

P-3 Release would violate a Federal statute [(a)(3) of the PRA] -

P-4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA}

P-5 Release would disclose confidential advice between the President
and his advisors, or between such advisors {a)(5) of the PRA]

P-6 Release would constitute a clearly unwarranted invasion of -
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed of
gift.

L PRM. Removed . as a personal record misfile

RESTRICTION CODES

Freedom of Information Act - [5 U.S.C. 552(b)]

(b)(1) National security classified information [(b)(1) of the FOIA]

(b)(2) Release would disclose internal personnel rules and practices of an
agency [(b)(2) of the FOIA] .

(b)(3) Release would violate a Federal statute [(b)(3) of the FOIA}

(b)(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

(b)(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA]

(b)(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

 (b)(8) Release would disclose information concerning the regulation of

financial institutions [(b)(8) of the FOIA]
(b)(9) Release would disclose geological or geophysical information




ol

| ROLL CALL
October 10, 1991

Grassley Expand Staff Rights | Protection

Senator Wants Bill to Allow Hill Aides to Take Discrimination Cases to Federal Court

By Karen Foerstel

Saying he wants to bring Con- :

gress under the same laws that
govem the rest of the country,
Sen. Chuck Grassley (R-lowa)
announced Tuesday that he will
introduce an amendment to the
Civil Rights Bill that will allow
Hill staffers to sue for discrimina-
tion.

While the current language of
the Civil Rights Bill, which the

. Senate is expected to take up later

this month, includes Congres-
sional coverage, it allows staffers
only to take their charges of dis-
crimination to the Senate Ethics
Commitice.

Staffers, however, would notbe|
allowed to bring their cases 10
court.

The reasoning for this “in-
house” enforcement, many Sena-
lors say, is that allowing staffersa
private right of action would
breach the constitutional doctring
of separation  of powers.

But Grassley said his amend-
ment would solve the problem by
allowing staffers to go directly 10
federal district court without hav-
ing to first go to the Equal Em-
ployment Opportunity Commis-
sion.

“If there’s concern about the
executive branch unduly interfer-
ing with the activities of the legis-
lative branch, we can fashion a
remedy that excludes executive

branch enforcement,” Grassley
said at the Tuesday press confer-
ence.

“Wecanallow foradirectcause
of action in federal district court
which is a simple solution to the
argument. against Congressional
coverage.”

Joining Grassley at the press,
conference were representatives,
of the National Federation of In-

dependent Businesses, the Na-
tional Taxpayers Union, the US

-\Business and Industrial Council,

and Citizens for Congressional
Reform.

“How in the world can...Con-
gress really know and understand

the burden it puts on America .

when it doesn’t even have to live
under the law itself?” Grassley
said. “As a result of this detach-
ment, too many bad and onerous
laws are'passed.”
Grassley cited the recent check-
bouncing scandal and unpaid res-
taurant bills as examples of
Congress’s “detachment” from
normal legal responsibilities.
Last year, Grassley unsuccess-
fully attempted to attach a similar
amendment to the 1990 Civil

Rights Bill, which was eventually -

vetoed by the President.

And earlier this month, Gras- '

sley tried toextend private rightof
action to Congressional workers
under the Parental Leave Bill.
Grassley, however, agreed to
withhold the amendment and of-
fer it instead to the new Civil
Rights Bill in order to allow the
Senate tobegin deliberation of the
nomination of Judge Clarence
Thomas.

+ Under the House version of the
Civil Rights Bill, which was
passed by the House last June,
enforcement of rules against dis-
crimination of staffers is handled
by the House Office of Fair Em-
loyment Practices (OFEP).

Last year, Congress passed and
the President signed the Ameri-
cans with Disabilities Act which
extended coverage to Hill work-
ers, again with “in-house” en-
forcement.
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During the recess, I asked five outside experts to

COMMENTS:

review the changes suggested in the Dole-Kassebaum letter. So
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Thank you for asking me to review and comment upon
Senator Danforth's proposed civil rights bills, and. the
modifications to those neasures suggested by yourself and

Senator KXassebaum,

considering this important legislation.

I hope that my comments prove useful in

Before addressing the specific provisions in
question, let me commend you, Senator Kassebaum and Senator
Danforth for your attempts to mediate the different
approaches in this area in order to achieve a compromise
acceptable to all of the various interested parties and in

the national interest.

T know these efforta have been

difficult, and everyone concerned with ensuring civil rights
in America is in your collective debt.

Senator Danforth's three bills, while a

substantial improvement over H.R. 1 and the civil rights
bills passed by both the House and Senate last year, still
are very far reaching measures that go well beyond reversal

of five troublesome Supreme Court rulings.

Indeed, the

Danforth bills embody all of the essential elements of prior

legislative proposals.

For this reason, these bills still
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suffer from the defects inherent in prior legislation in
several -xey areas. In response to your regquest, however, I
have addressed only those areas in which you and Senator
Kassebaun Eave proposed alteration of the Danforth
proposals.

Renedies

1. The oposals

One principal area of concern lies in remedies. I
have made ny views on expanded remedies under Title VII
guite clear in prior comments and testimony, and will not
repeat those views at length yet again. I summarized my
thoughts on this subject in a letter to you, dated October
10, 1990, discussing last year's proposals:

I am firmly convinced that the basic Title
VII remedial structure —-— administrative
conciliation, restorative relief rather than
damages and bench rather than jury trials --
remains appropriate for the vast majority of Title
VII cases. There may be some situations where
some variance from this scheme is called for; for
example, in harassment cases where there is no
economic remedy available under current law. If
Congress wishes to supplement existing remedies in
these areas, it should do so specifically. It
should not turn Title VII into a national tort
law, at a time when tert law has shown itself so
troublesome in so many areas of our society.

1/ I have not addressed collateral attacks to consent
decrees, an issue raised by the Supreme Court decision in
Martin v. Wilks, 109 $. Ct. 2180 (1989), because I wrote an
amicus curiae brief to the Supreme Court in the Martin case,
and actively participated in the advocacy of the losing side
before the Court.

2/ You were kind enocugh to insert my comments into the
Congressional Record on October 16, 1990, beginning at s
15350. I would be happy to send you other materials I have
prepared on this lssue, including testimony on H.R. 1
earlier this year., ’
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Nothing has altered my fundamental conviction on
this score. Senator Danforth apparently does not agree with
me; his bills continue to allow compensatory and punitive
damages, and jury trials, for all Title VII cases involving
"intentional discrimination.® I believe that this proposal,
even with limitations on the amount of compensatory or
punitive damages, threatens to disrupt Title VII's

-successful remedial mechanism.

The principal reason that I am concerned about the
enhanced remedies embodied in the Danforth proposals is that
they would apply to the vast majority of Title VII cases,
Lest there be any misunderstanding, "intentional
discrimination” is a term of art under Title VII, and has
come to encompass all cases that are not premised upon a
vdisparate impact® theory of discrimination. "Intentional
discrimination" claims do not necessarily involve malicious
or intentional bigotry. These cases do not require direct
proof of wrongdoing, and in my experience casez of :
Wintentional discrimination" involving direct evidence of
animus arve guite rare.

Instead, the normal individual "intentional
discrimination" claim is based wholly upon circumstantial
evidence, and is tried according to a paradigm of proof
established by the Supreme Court in Mcbonnell Douglas COrp.
v. Green, 411 U.S. 792 (1973), and Texas Department of
community Affaire v. Burdine, 450 U.S. 248 (1981). Under
these standards, a plaintiff seeking to prove "intentional
discerimination” initially must show that he or she is a
member of a protected group; was gualified for and sought a
particular opportunity; was rejected; and that thereafter,
the employer continued to seek others for that opportunity.
If the plaintiff can meet this initial burden, the employer
must articulate a legitimate non-discriminatory reason for
the plaintiff's treatment., If the employer deoes so, the
plaintiff then must prove that this reason is a pretext;
that iz, that it is not the true reason for the employer's
action. At no point in thie sequence is direct evidence of
intentional wrongdeing required.

. The Danforth bills would allow compensatory and
punitive demages, and jury trials, in such individual
“intentional discrimination” cases. Additionally, it is
vital for members of the Senate to understand clearly that
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these enhanced remedies and jury trials would be readily
avallable in class actions under Title VII. As stated
above, "intentional discrimination" encompasses a wide
variety of claims, including any Title VII case not premised
upon the disparate impact theory of discrimination. Many
Title VII class actions involve claims of unegual treatment
that plainly fall within the world of "intentional
discrinination" as that term iz used under Title VII.

In such "disparate treatment" class actions, the
plaintiff generally must prove a pattern or practice of
diserimination. To do so, piaintiffs often depend heavily
upon statistical evidence. For example, in a disparate
treatment class action attacking an employer's promotion
policies, a minority plaintiff might use statistics to show
that fewer minorities are promoted than would be expected by
their presence in the relevant pool in the workforce. This
is much the same premise, that would be used in a disparate
impact casze, which would arise if the plaintiff chose to
attack one specific aspect of the promotional process (e.d.,.
an allegedly unlawful test) ag opposed to the results of the
promotion process as a whole.,¥Y Moreover, many courts regard
the same level or guantum of statistical proof as probative
of discrimination under both thecries. Seeg, e.9., Kilgo v.
Bowman Transportation, Inc., 789 F. 2d 859 (1llth Cir. 1386);
Diaz v, ATET, 752 F. 24 1356 (9th Cir, 1985). While most
courts require some anecdotal evidence in disparate
treatment class actions, on the thecry that statistical
evidence alone may not prove that the employer's "standard
operating procedure" is discrimination, this trend is not
uniform, and in any case introduction of some such evidence
does not present a substantial barrier to recovery if
adequate statistical evidence is available.

In other words, hoth the disparate impact and
disparate treatment theories are usually available in any
given class case, with the result that the expanded '
remedies, and jury trials, made available under the Danforth
proposals would ba regularly used in Title VII class :

actlons. Moreover, given the pivotal role statistics ofte
play in pattern or practice class actions, the availability

3/ 1In a disparate impact case, plaintiffs alﬁo-typically
would demonstrate that the specific employment practice has
a disparate or screening impact. '
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of enhanced remedies in such cases would generate
substantial pressure for employers to avold such actions in
the first place. It is ironic that those who have
criticized current civil rights proposals for imposing too
much pregsure upon employers to balance their workforces
have not recognized that making class action remedies much.
more costly is as important in this regard as is too strict
a definition of business necessgity. If class action '
remedies are significantly enhanced, as the Danforth bills
propose, risk-averse employers desirous of avolding large
potential liability nhaturally will attempt to avoid
liability, presumably through eliminating any. statistical
disparities that might generate litigation.

To be sure, the Danforth proposals place caps on
the recovery of damages, and these are preferable to
unlimited damages. But these caps do not cure the
fundamental problem. Under Senator Danforth's bills, the
vast majority of Title VII cases would inveolve compensatory
and punitive damage claime and would be tried to juries.
This would result in a fundamental alteration of Title VII's
remedial scheme, and would sacrifice prompt resolution of
enployment discrimination claims in favor of protracted
litigation.

None of the arguments made by the proponents of
this legislation are sufficient to justify this wholesale
revision of Title VII's basic remedial structure. I have
discussed the arguments of the proponents at scome length
elsevhere, and in the interests of brevity I will not
recapituiate my views in this letter.? I hasten to add, as
stated above, that enhanced remedies are appropriate under
Title VII in some situations. Providing economic remedies
for workplace harassment is fully justified. But this
limited remedial flaw in the current statute is no reason
that the statute's basic remedial scheme should ke
jettisoned. Title VII is a very successful statute, and it
should not be transformed into a national employment
discrimination tort claims act.

4/ I would be pleased to provide you with a complete
discussion of these matters if this would be helpful.
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2. The Dole=Kassicbaum al ive

The alteratior that you and Senator Kassebaum have
suggested in response to Senator Danforth's bills is a step
in the right direction, but in my view incorrectly concedas
that Titie VIT remedies are in need of a generic revision,
I agree with you that the legislation would be improved by
characterizing the enhanced remedies as "aguitable monetary
relief" and limiting jury trials to determinations of
iiability, as opposed to awards of damages, At the wvery
least, this step would simplify the issues to be presented
to the jury, and allow more expeditious resolution of Title
VII cases. It also would provide less incentive for
litigation as opposed to prompt resclution of employment
discrimination claims.

Nenetheless, I do not believe the evidence is
sufficient to justify your willingness "to accept the
principle of jury trials to determine liability in
intentional discrimination cases." Indeed, as stated above,
I believe the arguments offered by propenents of this
legislation are lnsufficient to justify extension of Jury
trials and enhanced remedies to the broad universe cf Title
VIT “intentional discrimination” cases. Moreover, limiting
juries to determination of liability will not- eliminate the
evil that will arise from wholesale expansion of Title VIT
remedies; that is, undermining the system of administrative
conciliation wisely inserted in Title VIT in 1%64. The
enhanced remedies contemplated by the Danforth bills, even
as modified by your proposal, would result in dramatic
disruption of Title VII's existing remedial scheme.

T would urge you and Senator Kassebaum to

reconsider your proposal, and specifically to consider

whether the enhanced remedies proposed by Senator Danforth
are justified for all Titie VII "intentilonal discrimination®
cases. As I have explained above, this is a broad universe
of claims, and expanding remedies for all such actions would
involve a substantial alterxation of Title VII. I believe
the expanded remedies that you and Senator Kassebaum
contemplate would be guite useful in cases where there iz a
need for expanded remedies, such as workplace harassment.
Indeed, the expanded remedies for workplace harassment
contained in the Women's Equal Opportunity Act of 1991 (S.
472) that you introduced earlier this year seem to me a
well«considered response to a significant problem. But in
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the absence of some showing that there is a need for
additional remedies and jury trials in all "intentional
discrimination" cases, there is ne justification for
deforming Title VII's remedial structure.

Cupulation of Practices
1. The Danforth Proposal

The “"particularity” or "cumulation" problem that
has arisen in connection with this legislation is a problem
of substance. This problem is exemplified in Wards Cove

o, 109 5. Ct. 2115 (1989), in which
plaintiffs alleged that the employer's hiring practices,
taken as a whole, were unlawful because the result of those
practices was an unbalanced workforce. The Court in Waxds
Cove held that a plaintiff could not engage in a wholesale
attack upon an employer's practices, based upon proof that
the employer's selection process taken as a whole yielded
fewer successful minority candidates than would have been
expected given the pool of gualified candidates availlable.
Rather, the Court stated that a plaintiff was obliged to
determine which specific employment practice was being
¢hallenged. : ‘

This step is vital if the Title VII incuiry is not
to devolve into a pure search intco whether the employer has
hired or promcted by the numbers. This ls particularly true
in cases involving higher level jobs, where a number of
subjective factors may contribute to the employer's
decisions. If a plaintiff can attack those practices on a
"hottom line" basis, the employer's opportunity to defend
itself is severely truncated and there will be tremendou
pressure to avoid litigation at all costs. :

: On the other hand, there may be situations where a
plaintiff simply cannot parse an employment process up into
its constituent parts for purposes of analysis. When this
happens, and where the plaintiff can prove that the .
employment process, taken as a whole, has a significant
disparate impact upon'a protected group, it exalts form over
substance to dismiss the case. . A ’

Senator Danforth's proposal attempts to encompass
both situationz, and offers a significant advance over prior
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bille insofar as it provides that the plaintiff can only
attack an identified practice absent proof that the elements
of the decision-making process are not susceptible of
gseparate analysis. This basic principle, adapted from the

s Ccove case, is the only loglcal way to aveid pure "hy
the numbers" litigation. In cases where a plaintiff can
prove that an employer's decisional process cannot be
segregated for analysis, the process may be attacked as a
whole, assuming it createe a disparate impact as a whole.
Moreover, the Danforth bill still would allow an employer,
in a case in which a global challenge is allowed, to avoid
justifying any given practice under the "business necessity"
doctrine by proving that the practice did not cause the
disparate impact (i.e., was race or sex neutral).

2. The Dole-Kasseb ltern

Unfortunately, the Danforih proposal departs from
the sensible principles enunciated in Wards Cove by
repeatedly speaking of whether a particular employment
practice causes the disparate impact "in whole or in
significant part." Like you and Senator Kassebaum, I
believe inclusion of this phrase in this legislation is very
unwise. Indeed, I believe the use of such language stenms
from basic confusion about this issue, and that its
inclusion in the bill will result in significant confusion
and perhaps unintended consequences in the courts,

The focus of the disparate impact theory has been
and should continue to be upon the use of criteria that
unfairly hamper the employment opportunities of members of
protected groups; on practices that the Supreme ¢ourt in
Griggs v. Puke Power Co., 401 U.S. 424 (1971) described as
huilt-in headwinds" hampering full employment of members of
protected groups. Where practices have an adverse impact,
it is appropriate to place the burden on the employer of
justifying their continued use despilte thelir adverse impact.
Where practices do not have such an impact, and thus do not
disadvantage members of protected groups, their use should
be committed to the employer's judgment. - :

The Danforth proposals appear to confuse two
separate issues on this score; the adverse inpact of the
entire decisional process, and the adverse impact of any
individual segment of that process. In a case where the
elements of an employer's decisional process may be
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segregated for the purposes of analysis, determining whether
any one of those elements has a disparate or screening
impact on members of a protected group is relatively
straight-forward. Well-accepted statistical prineiples
regularly are utilized by the courts to determine whether
any given practice (e.g., an employment test or educational
qualification) has a dlsparate or screening impact upon
nenbers of protected groups. These principles are fully
adequate to decide whether a particulﬁr standard adversely
affects members of a protected group.®

In these circumstances, there iz no reason to add
a link between the individual selection criterion and the
ultimate disparate impact of the entire selection process,
which iz what the Danforth propusals appear to do. The
appropriate measure is the impact of the practice itself.
7f a selection criterion causes a disparate impact, it can
be challenged under the disparate impact theory, regardless
of whether it contributes "in whole or significant part" to
any ultimate disparate impact. If the practice itself does
not cause a disparate impact, it should not fall under the
disparate impact theory, regardlgss of its relationship to
any ultimate bottom line impact.¥ -

5/ The normal method for such analysis lies in standard
tests of statistical significance, originally used in jury
selection cases (e.g., Castenada v. Paytida, 430 U.S, 482
(1977)) and later adapted to Title VII and other _
discrimination claims. ¢ e.q., Hazlewood School District
v. United States, 433 U.8. 299 (1977)). : :

s/ of course, this would be different if the employer
were allowed te defend its selection practices on a “bottonm
line" basis. This would occur, for exawple, where an
erxployer could show that its employment process was
justified, even though it contained one of more screening
tests, because taken as a whole it produced results -
consistent with the percentage of protected group members in
the selection pool. The bottom line defense was rejected by
the Supreme Court in Connecticut v. Teal, 457 U.5. 440
(1982), and no legislator has suggested that it be
reinstated in connaction with these bills, Absent such a
defense, there is no rationale for tying the impact of a
particular practice to the impact of the entire selection
process.
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Allowing challenges to practicea that account for
a disparate impact "in significant part" is nothing more
than a thinly disguised method of stating that Congress is
willing to allow challenges to practices that in fact do not
cause a disparate impact. There is no warrant for allowing
challenges to practices that do not hamper the employment
opportunities of members of protected groups; by definition,
these practices do not serve as "built-in headwinds"., It is
difficult to see why their use should be of concern under a
law designed to prohibit employment discrimination.

Moreover, allowing challenges to practices that do
not cause a disparate impact cpens the back door to the
problem that the Court recognized in Haxds Cove; attacks on
the entire selection process, rather than unfair individual
components of those processes. Allowing attacks on the
entire selection process should be limited to cases where
the entire process is so intertwined that it cannot be
segregated for analysis. In such cases, and only in such
cases, should the bottom line impact of the process be of
significance. In such cases, an employer should be allowed
to demonstrate that one or more components of its process
does not cause or contribute to the bottom line impact in
whole or significant part, and thus avoid the difficult task
of justifying a practice under business necessity standards,
And in such cases, the plaintiff should be able to
controvert this proof, and demonstrate that one or more

- element of the selection process in fact does cause or-
contribute in significant part to the bottom line disparate
impact. The linkage between individual components of a
decisional process and the bottom line impact of that -
process should be of significance only in such unusual
cases, There lg no justification for going further, and
allowing attacks on practices that do not themselves have a
disparate impact on the grounds that these practices somehow
cgontribute to the bottom line impact. o

8/ (...continued) .

defense, there is no rationale for tying the impact of a
particular practice to the impact of the entire selection
process. : o :
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- Business Necessity

l. The th P al

An appropriate definition of "business necessity"
is central to thie legislation. An unduly strict definition
of business necessity would lead employers to abanden merit-
related selection criteria, because the standards for their
justification would be too stringent. There seems to be
general agreement that the business necessity standard
initially enunciated in Griggs v. Duke Pover Company, 401
U.5. 424 (1971), and developed by the federal courts during
the 20 years since the Griggs decision, represents an
appropriate accommodaticn of the competing interests
invelved, :

. Senator Danforth's proposal, like so many others
that have made their way into Congress, attempts to
distinguish between employment practices that "are used as
job qualifications or used to measure the ability to perfornm
the job" and other practices, thus creating two different
pusiness necessity standards. I never have understood the
need for two business necessity standards; the Court's
 decision in Griggs created only one standard. Two standards
surely will lead to uncertainty and increased iitigation,
especially concerning what definition applies in any given
case. The Griggs test was clear and simple. The Court held
that where an employment practice is shown to have a
disparate impact upon the employment opportunities of a
protected group, "Congress has placed on the employer the
burden of showing that any given reguirement must have a
manifest relationship to the employment in question." 401
U.8,, at 432. That concept has been elucidated by the
federal courts during the past twenty years; and until the
controversy over Wards Cove Packing Co. v, Atonio, 109 S.Ct.
2115 (1989), no one (in my memory) inm the civil rights
community argued that Griggs was not stringent enough.

Assuming there is some need for creating two
. different business necessity standards, there are two
critical requivements; first, creating definitions that are
appropriate, and second, determining when each definition
appiies. The Danforth proposal is better than prior efforts
in the first respect because it uses the appropriate
language from Griggs -- manifest relationship to the
employment in question -- as the criterion in cases of
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enmployment practices that "are used as job gqualifications or
ueed to measure the ahility to perform the employment in
gquestion.® Moreover, the Danforth proposal also uses a
broader phrase -- manifest relationship to a legitimate
business objective of the employsr -- as the standard for
all other employment practices. The proposal also
appropriately recognizes that the "employment in guestion®
must encompass not only the ability to perform the iob, but
"any requirement related to behavior that is important to
the job.% This language is absolutely necessary Lo ensure
that important aspects of behavior (e.g., absenteeism) may
be the basis for selection criteria.

2. Tha Dole-Kassebaum Alternative

BUt the Danforth proposal fails te clarify the
vital issue of when each standard applias, and in so deoing
oreates serious potential problems. In particular, it is
difficult to ses how any employer would rely on any

employment standards that are not “job qualifications.”

| Virtually any requirement relied upon by an employer can be
deemed a "job gualification”, and thus fall within the first
| preng of the definition. If this is so, one wonders why the
proposed legislation contains a second definitional clause.
Moreover, to the extent that all job qualifications are to
be judged under the "manlfest relationship to the employment
in question™ standard, and that standard is tied to
performance of “actual work activities ... for a job or
class of jobs", there is some guestlion as to the employer's
ability to hire the best gualified employees, as opposed to
those possessing only minimum competence to perform the Jjob.

2 s _ I believe the alteraticn that youw and Senator

Ovswes3  pagsebaum have suggested -~ that prong one of the definition

Ng;eggﬁwr be limited to cases dealing with job gualifications that are

j/’ used to measure the ability te perform the job -=

F meaningfully delineates between the two prongs of the
definition, and solves many of the problems lnherent in the
Panforth proposal. Prong one of the definition cbvicusly is
weant to refer to parformance-related criteria, measuring
the employee or applicant's ability to perform a particular
job. Prong two of the definition just as clearly refers to
broader criteria, insofar as it discusses a "legitimate
business cobjective of the employer." If there is te be a
meaningful distinction betwsen the two prongs of the
‘definition, it surely should correspond with the purpose of
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the definitions themselves. Employers should be allowed to
justify criteria that are not directly concerned with job
performance (e.yg., measures designed to ensure public
safety) under standards that correspond to their underlying
concerns. Moreover, an employer's right to hire the best
possible workers would be safeguarded more adequately by
your language than by Senator Danforth's provision standing
alone. Your alternative seems to accomplish this goal while
preserving the essential aspects of the Griggs principle.

With the alteration that you and Senator Kassebaum

have suggested, I believe the Danforth proposal would

provide a business necessity standard that satisfies the
essential requirements of this legislation, I would like to
make it clear that I do not share the view expressed by some
that the Danforth proposal is flawed because it does not
afford preference to those with greater educational .
achievement, whether or not such achievement is related to
job performance. I agree with cxitics of the Danforth
proposal, such as EEOC Chair Kemp and Secretary of Education
Alexander, that our soclety places too little emphasis upon
educational achievement, and that we should do everything
possible to encourage young men and women to stay in school
and obtain an education. I do not agree, however, that the
equal employment laws should be altered teo reward ‘
educational achievements if those achievements are not
related to the work being performed. A fork-lift driver
with an advanced degree in Chinese may be a more interesting
person than someone with a grade school education, but there
iz no rationale for an employer preferring someone with this
level of educational achievement if the result is to
disadvantage minorities who have had less opportunity for
advanced education. In this regard, I believe the Grigus
principle strikes an appropriate balance that should be
maintained in this legislation.

Once again, I hope that these comments will be
useful to you. I would be happy to expand upon them, or to
clarify any portion of them, at your convenience.

Very truly yours,

ghaky D. Fasman
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September 9, 1991

Honorable Bob Dole
Republican Leader

United States Senate
Washington, DC 20510-7020

Deay Senator Dole:

This is my regponse to your invitation to comment on
the modifications you and Senator Kassebaum have proposed to the
civil rights bills (8., 1407, S. 1408 and S..1409) introduced by
Senator Danforth. I will address yocur proposed modifications to
each of Senator Danforth's bills in the numerical sequence of
thoee bills. B

1. CIVIL, RIGHTS STORATIO OF 1981 407

Before commenting on your propogals and the Danforth
provisions on Martin v. Wilks, I want to advise you that I filed

_an amicus brief on behalf of the Legal Defense Fund in Martio v.

Wilks when that case was before the Supreme Court. I did so
because I believe it is important to effective and efficient
settlement of discrimination complaints that employers and other
respondents be able to resolve such complaints without subjecting
themselves to repeated challenges by others affected by the
resolution. As a result, while I do not faver retroactive
reversal of Martin v. Wilks (or of other Supreme Court
decisions), I do support prospective change in the law concerning

‘collateral attacks on judgments or orders resolving employment

discrimination complaints.

You and Senator Kassebaum have proposed three changes
to the Danforth provisions on Martin v. Wilks. The principal one
of these three would eliminate the provision barring collateral
attacks by individuals who dld not have actual notice of the
proposed judgment or order but whose interests were tadequately
represented by another person who had previously challenged the
judgment or order on the same legal grounds and with a similar
factual situation."



@3-16-91 17:46 @16

F___f__________________________________—_——_______________—__________________—__—

Honorable Bob Dole
September 9, 19%1
Page 2

I appreciate your belief that it is “"fundamentally
unfair"” to bar challenges to judgments or oxders by affected
persons who did not have actual notice of such Judgments and
orders. Nevertheless, it zeems to me that basic due process
considerations are satisfied if one's interests in givil
litigation are adequately represented by others sinilarly
situated. Under Rule 23 of the Federal Rules of Civil Procedure,
we already have a procedure for binding class memberg who may not
have actual notice of litigation but whose interests are
adeguately representaed by others.

while the Danforth provision does not reguire the kind
of class certification or notice to class menbers provided in
Rule 23, in practice it might functlon similarly. Perhaps yeur
concerns could be met i1If these requirements were made more
specific.

~ The second slignificant change you prepose in the
panterth provisions on Martin v, Wilks is to l1limit the employment
practices that will be insulated from collateral attack to those
"specifically required” by a judgment or order. The Danforth
provision would insulate a practice if it "implenments and is
within the scope of% a judgment or order. :

Your desire to bar collateral attacks only when
necessary for compliance with judgments or orders is
understandable. However, actions may be *"necessary" that are not
specifically or at least expressly reguired by the judgment or
order. While these problems could be met by specifying
requirements in judgments or orders or in subseguént hearings,
ghis may burden the parties and the courts with time consuming

etails. .

I recommend that you reconsider if actions that are
taken in good faith compliance with Jjudgments or orders should
not be protacted from ceoliateral attack if the other requirements
for such protection are met.

Your third proposed change in the Danforth Martin v.
Hliks'® provisions is to substitute "challenge® for Ypresent
objections to" in the two places where the latter words are used.
This does not appear te be a significant substantive change and
should net be controversial.
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2. EQUAL ENT OPPORTU X : S. 1408

You have proposed five changes to Senator Danforth's
provisions concerning Waxd's Cove and disparate 1mpact analyeis.
As you may Know, I testified before the House Education and Labor
Committee in 1990 in opposition to the Ward's Cove provisions of
the Xennedy~Hawkins Bill. A copy of that testimony is attached
for your information. I do not believe that either the bill
passed by the House this year or Senator Danforth's bill
adeqguately resolve my concerns.

Most of your proposals are ones I would support,
especially your proposed substitute paragraph (K) (1) (C) which
would make clear that cost is an appropriate consideration in-
judging the suitability of a proposed alternative employment
practice. To ny knowledge there is nothing to the contrary in
any Supreme Court decision on this lssue and at least two courts
of appeals have declared that costs are an appropriate
consideration in applylng the suitable alternative language of

Albemarle er Co. MoO 422 U.8, 405 (1975)., See Clady v.
County of los Angeles, 770 F.24 1421, 1426 & n.l (9th Cir. 1985),
cert g_nigg 475 U.8. 1102 (198¢); Chrisner v, uto-
Transit, Inc., 645 F.2d 1251, 1263 (6th Cir. 198l1).

I also favor deletion of the reference to Griggs and
Ward's Cove as you propose, bhecause I do not believe that all of
¥ard's cove should be rejected (e.g,, its description of suitable
alternatives)} and because I do not believe that "codifying"
Griggs adequately deals with all of the issues that twenty years
of disparate 1mpact litigation have revealed.

. I also support your proposal to eliminate the phrase _
*in whole or in significant part", because it seems to me that if
the challenged practice or practices do not cause a statistically
significant disparate impact by themselves, there is no basis far

& liability determination.

5
Déainess
Becessity

Ags I testified last year, however, I qaestlon the
appropriateness of requiring plaintiffs to identify one specific
practice that is causing the disparity if the employer has so
mingled selection considerations that the specific cause of the
dizparity is undiscoverable.

Finally, I see merit in your proposal to limit the
practices that must be justified by showing that they bear a
manifest relation to the employment in guestion, to practices
that are both job qualifications and that measure ability to
perform the job. Your proposal would permit other nonperformance
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based job qualifications to be justified if they bear a manifest
relationghip to other legitimate business objectives of the
enployer. It is a fact that all legitimate job qualifications
are not performance based and Senator Danforth's proposed
definition of the term "employment in guestion" recognizes this.
(s. 708, sSection 5 proposing subsection 701(o0)). Your proposal
seemg to me appropriate further recognition of this same fact.

3. CIVIT, RIGHTS AND REMEDIES ACT (8. 1409)

You propose characterizing compensatory and punitive
damages to be -issued under Title VII as equitable monetary awards
and to require a judge to determine the amount of the award after
a jury determines liability. :

I agree with your comment that the proposal that
compensatory and punitive damages be added to Title VII is in no
way a "restoration" of what civil rights law was before the
Supreme Court’'s 1988-1989% term. {The same can also be said about
a number of the other changes contained in the Danferth bills
including the pPrice Waterhouse provisions and some of the Ward's
Cove revisions.) ‘ '

I also see no reasocn te introduce jury trials into
Title VII litigation unless it is concluded that additional
monetary awards should ke provided and it is determined that
those awards constitute damages to which a constitutional right
to trial by jury attaches., If there is no constitutional right
to a jury to decide on such monetary awards, I would guestion the
reason for providing a jury trial only on liability.

. I hope the above comments are helpful and would be glad
to discuss these matters in more detail with you or your staff.

Sincerely,

Z.}'M-;omfg‘"""

N. Thompson. Powers

Enclosure
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Hon. Bob Dole

United States Senats v
Cifles of the Republicen Leader
Washington, DC 20510-7020

Dear Senator Dole:

Atyour request, I have reviewed the Dole-Kassebaun proposals to amend the three

civil rights bills you sent me, each dated June 27, 1991 at 1:00 pum. I gather that these three
bills taken together are the Danforth proposal. Needless o say, the views expressed in this
Jetter and personal, and do not represent The University of Texas,

1. Martin v, Wiiks, The problem of fudgments or consent decrees that override the
z-ights of third parties is not unique to civil rights Hiigation. In my judgment, it ¢an be
& ec‘uately handled by existing procedures for mandatory joinder and class actions, and no
legislation is necessaty, Legislation {o simplify the procedures for binding third parties
should scrupulously protect the rights of those thivd partles. It should not be 4 disguised
effort to legisius ¢ w&r rights away.

The Danforth proposal Is a considerable fmprovement over caslier drafts on this
issue. As a practical mavter, § (D(1)(B)(L) will require that formal notlce be sent to
affected third parties. Informal notice through press reports and word-of-moutt will rayely
make clear that affected third parties could present obgectiens by a date certain, The
requirement in § ((1)(B)({) of adequate representation by & Person "with a similar faciual
situation” will usually require 2 challenge by another employee or applicant, and will
generally exclude cfaims (hat 1he employer was an adequate. representatlve.. The
requiternent that the earlier challenge be on “the same legal grounds" eliminates the
possibility of 2 legal theory being waived by un eavlier challenge. The legisiative history
should emphagstee these requirements.

a. “Implements” or “specifically required by." You propose 10 strike “implements
and is within the scope of," and substitute 'Is specificaily required by." This would be a
good change, Other employces should not lose thelr right to challenge discrimination
against them because the employer has mads a discretionury decision to do something that
helps fmplement a prior decrea, An employer who is disctiminating against enzrloyees on
the basis of race, and claiming -the. protection of an earlier judgment, should be doing
something required by the judgment,

b, Adequate representation, You also propose 10 delete § (t)él&(ﬁ)(i!), providing
that an employee is barred if his interests were adequately represenied by another person
who challenged the judgment on the same legal grounds and with & similar factoal situa-
tion, This matters mofe in theory than in practice, but it would be important even in
practice if the whole packuge of bills s enacted.

IONPFIPUIN T
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Your proposal is certainly correct in theory and in general legal principle. The
standard rule of res judicata Is that one litigant's elaim is not barred by an earlier litigant's
similar claim unless the first litlgant were authorized to represent the seccond. But ft I8 easy
o exaﬁﬁerate the practical significance of this, If the second suft is tried 10 a judge, and
especlally if it is tried to the same judge, as the Danforth prcgposal requires if possible, the
second litigant will face a difficult burden of persnasion. The judge will know that the

laintlff is raising objections that have already been litigated and fejected. Getting the
udge 1o take a second chalienge serlously, or even to allow adequate time for a full urial on
the merits, will be very difficulf, :

The legal right (o your vwn duy in court matters most when there fs truly
independent fact finding, and that means, when there is a right to jury trial, 1f the second
cmplayce to challenge the decree cun try his claim {0 a jury, the jury will not know about
the fli8t challenge. With a jury trial, it may make a real difference whether later claims are
bound by the dispusition of earlier cluims.

A suit to erijoin the operation of an affirmalive action plan, either across the board
or to the extent of hiring or prommin% the piaintiff, would be an equitable claim and tried
toa dtcxgigef With respect 1o that claim, ¥ think your proposed amendment is of limited
practical significance, .

But a suit for damages for intemional discrimination would be a legal claim, triable
10 & jury, under one of the other bills in the Danforth package, An employer who prefers a
minority employse pursuant to a judicial decree s acting infentionally; the only question is
one of fusﬁfmation; A white worker disadvama?ed by such & preference, who was willing to
walve bis right 10 the jleb and simply sue for his Jost pay or other ‘damages, ought 1o be
entitled to & jury trial. With respect to that claim, your proposal makes a practical
difference, and your proposal is more consistent the traditional law of the right to be heard.

A

& .
¢. "Reasonable opportunity (o ob‘ject." Your proposals do not address what seems
10 me to be the greatest weakness in the Danforth Eroposai. The bill does not define
"reasonable gpportunity to present objections.” What legal standard applies to these
objections? Someone should have {o prove, in a hearing {0 which the claimant is a party,
that the employer violated the law and that an adequate remedy for the proven violation

- necessarlly reguires discrimination against the claimant, Anything less than that 1akes away

the clafmants civil rights without due process.

The Danforth proposal does not explicitly say this. It may be read as requiring a
mere "reasonableness hearing,” in which there is no stated legal standard, and it is enough
that the employer might have violated the law and that affirmative action is a fairly
debatable remedy. Everything would be. de facto presumed in favor of the decree and
agalnst the clalmant. Such a hearing would be a charade, but that is what was ailowed in
some of the cases prior to. Martin v. Wilks, See the cases collected in Douglas Laycock,
Consent Decrees Withour Consent: The Rights of Nonconsenting Third Perties, 1987 U. Chi,
Legal Forum 103, 137 n,144, |

1f C:m?gress is goiu 0 lc%islaw in the ares, {t should clarify the substantive standard.
Iwould rewrite § (1)( )(B%(x) as follows:

(i) by & person who, prior 1o the entry of the judgment or order described in
subparafraph (A), had --

, (1) actual notice of the proposed judgmem- or order sufficient 1o
apprise such person that such judgment or order might adversely affect the
interests and legal rights of such person and that an opporiunity was

Nt

Trae
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available, to-present-obj
3 the claim
vand
(II) &rsosonebio an opporiunity to present-objoetons-to-sueh ligate
i} ' ' stent with the judgment or order;

oetiony to-such-judgment-ororder by a future date

or

Then, I would add an additional subparagrapﬁ, something like the following:

. C)(j fidn an_action cliaiming employment discrimination in
violation of the Constitution or Federal civil rights laws. a person obiects 1o
an employment practice required by a proposed remedy on the ground that
the practice would violate suc] son's owp fights the Constitution or
Federn] clvil rights and .the objecting person demonstrates that he
Isadvantaged because of bis race by the proposed praculce, then

ors g_ﬂﬁl i the proposed practice must demonstrate every element of
a claim that the obiecting person's righis under the Constitution and Federa

will not be violated,.

ii E, in ?;; aglion. challenging an enplovment practice described in
subpasugraph (A) the complaining party demonstrates that he has been
rantaged beeanse of his race by the challen ‘netice, then the person
defending the challenged practice_must demonstrate every clement, of &
glaim that the complaining party's rights under the Constitution and Federal

- have not been violated,

Note that this propusal does not specify what a plaintiff of one race must show to
averride the nondiscr{mination rights of workers of other races. It does not try to resolve
the.debale over affirmative actjon. It simply says that whatever the ¢lements of a claim to
racial preferences are, affected workers of the other race are entitled to be heard on eve
clement of that claim, I don't know whetlier this amendment is politically viable, but your
i:ffor'ts to guurantee a hearing may be of little moment unless you specify the purpose of the
hcaring. ‘

2, Proof of dispacate Impact.

a, "Practics” or “practices,” Your propose o strike "or particular employment
practices” and "or practices" where ever they appear in § (k)(1)(B){i). This suggestion is
sound. Bven after your proposal, the subsection would authotize cumulation o practices
where “the elemenis of a respondent’s decislon-making process are not capable of
separation for analysis." That would seem to be the onl legitimate reason for cumulation,
If the practices can be separated for analysis, they should be.

I'irled to think of a case In which "or practices” might matter, I came up with this
oné: suppose an employer has one practice - say a test .- that is readily isolated for
analysis, and other practices that cannot be separated for analysis, The last, proviso of §
(kX ?(B (i) may not handle this situation; the language seems to contemplate either a
Dractice~ gn-practice analysis or a unitary analysis of the whole "decision-making process."

erhaps Senator Danforth intended “or practices" to cover a multi-practice part of the
decision~-making process, :

You can handle this problem by adopting g'oltlxr proposal to strike the references to
OLOWS:
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except that if the complalning party can demonstrate to the court thay the

iwe or mors elements of a respondent's declslonsmaklng process are not

capable of separation for ana!ys{s. the dedislon.maling-process jnseparable
may be analyzed as one employment prastiee. ' '

Unless I have missed something, 1 think that 1hfs would serve both your goals and Senator
Danforth's,

b, “In significant part.” Your other proposal is 10 sirike “in whole or in significant
part! where ever it appears, 1 am not awars of any case that has consldered whether a

practice can cause disparate irmpact in significans part, My inlual reaction was that T simply
did not know what this phirase meant or what cases 1t was intended Lo cover,

But T may have thought of & cese, and I sm not sure what is the best way to handle
it. Conslder & typicul hiring process for & highly competitive white collar position. The
hiring officer or committee attempts to predict success in the position and the career to
which it Jeads, based on an assessment of the whole persen and the whole flle. They may
use many prediciors, no one of which is controling. At and near the entry level, one
predictor will be grades in college or professional school, The other predictors may be
more sublective -« interviews, reconunendations, writing samples, etc. é)uppbse the whole
declsion-making process has disparate impact, and that grades would have disparate impact
if they were used alone. ,

One way to handle this is 10 say reliance on grades causes “in significant part the
disparate fmpact,” Therefore, the @mpfoyer st show the business necessity of rcl'ymg in
part on grades. The other way to handle it is to say the elements of the employer's deci-
ston-making process cannot be separated, so the employer must show the business necessity
of the whole process. Your amendment would leave only the second alternative; it would
eliminate the flrst,

* 1r may be casier for both sides 10 Jitigate the business necessity of a discreie practice
Hke reljance on grades than to Htigate the ﬁusimss necessify of the whole decision-makin

rocess,  You may be taking away the more manageable option, On the other hand,
eaving the more manageable option available would not preclude a plaintiff from trying to
litigate the business necessity of the whole decislon-making process.” And we do not know
what other meanings “in significani part" may wrn out 10 have, It is a wildeard phrase, and
1 migy even be wrong even about its core meaning. So I would not argue strongly for
leaving i in. But neither am I sure it should come out.

¢. Equaliy effective alternative,

You propose a substituie for Senator Danforth's § (k)(1)(C) on equally effective
alernatives. One of the changes incorporates your suggestions (o delete all references to
"practices” and to “in significant part." Most of the others are stylistic and do not eppear to
a%!;fect meaning. Two changes appear to be substantive and independent of those discussed
above. ‘ -

’ a. Sorving leglihnate fnterests as well, You would elaborate on what it means {0
serve the respondernts leglimate interests as well" as the existing practice. You would

specily; "comparable i cost and equally effective in predicting job performance or serving -

the respondent’s legitimate interests,” This makes clear that cost matters, and that
predieting Job performance is only one of respondent’s legitimate interests.
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These ure both helpful clurifications, A substantfally more expensive alternative -
does not serve the employer's interests "as well," but that should not be left to inference,
Nelther proposal defines the scope of the respondent's "legltimate interests,"” and there will
be arguments about that under efther draft. But your proposal ellminates the argument
that predicting job performance is the respondent's only legitimate interest.

b More than negligible improvement. You would also eliminate Danforth
language that the alternative muist "make a difference in the disparate impact that {s more
than negliglble. This is probably not very important; negliigible differences are
presumptively negligible. But the Danforth language eliminates the possibility of a plaintiff
showing an alternafive that would make a trivial difference, and then claiming that all
{)ersrms rejected under the old practice are entitled to a remedy. I would be inclined to
eave the Danforth language in. 4 - ‘

3. Bustness necessity, You propose to substitute "and” for “or" in paragraph 1 of the -
Danforth definition of business necessity, Your proposal is so obviously an improvement
that I suspeet the Danforth Janguage may {just be a drafting error, Paragraphs 1 and 2 of
the definition divide all employment practices into those that must be justified by showing
‘a manitest relationship to the employment" and those that must be justified by showing "8
manifest relutionship to a legitimate business objective," Obviously, those job qualifics-
tons that are designed to predict performance’in the employment belong in ‘the first
paragraph, and those that are designed 1o predici something else helong in the second, But
the Danforth "or" puts all "job qualifications” in the first paragraph, ‘Thus, even those

ualifications that are not used to measure ability to perform the job must be justified by
their "relationship to the employment.” Your substitution of "and" would correct this error.

4. Jury trial.  The Danforth proposal would aliow damages and jury wials in
intentlonal discrimination claims, You propose to allow jury trial on Hability but not on
damapes, recharacterlzlng damages as "an equitable monetary award." You have not
specified how you would have the court determine the amount of this award, ‘

I believe that your proposed amendment is uncomstitutional. The Seventh
Amendment is 4 dead Jeter if Congress can avoid it at will by referring to damages as an
"equitable monetary award" Changing the label does not change the constitutional
substunce. The historical law-equity distinetion is arcane, and it is unfortunate to have the
scope of a constltutional right depend on it. But if Congress may choose legal or equitable
remedies at will, the right’to jury tial survives only al Congressional sufferance, In my
view, the equitable lagel is plausible only where the money to be awarded is more
analogous to some traditional equitable remedy than 1o common law damages.

The elements of recovery In the Danforth proposal are plainly comunon law
damages, They are referred 10 a$ dumages, they do not include any relief now authorized
under § 706(g), and they do include "future pecuniary losses, emotional pain, sufferin%
inconvenience, mental anguish, loss of enjoyment of life, und other nonpecuniary losses,” f
these would also be the elements of your équitable monetary award, t.lwn it would still be
dumages and the Seventh Amenciment should stili apply. ‘ ‘

You may have fn'mind something like the "equitable penalty determination” that is
now lined out on i)age 4 of the Danforth bill. This language directed a penalty sufficient o
deter, and authorized the court 1o consider various faciors relating to culpabi ity. 1believe
that this fs fust a legislative punitive damages provision; the parties could argue about every
one of these fuctors under common law punitive damages rules. But this provision does not
so obviously track the elemenis of common law damages as the other, and there is a
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substantial chance that the Supreme Court would accept the equitable label and uphold the
denial of jury trinl, '

In Tull v. United States, 481 U.S, 412, 427 (1987), the Court considercd a scheme of
civil penaitles payable to the government, where the amount depended on “highl
discretionary caleulutions that take into account multiple factors.”  Tu said that suc
calculations were "traditionally performed by judges,” and that jury trial was not required,
‘That reasoning might well apply here, but there 15 one important difference between Tull
and any version of the civil rights bill. In uf, the penalty was payable to the government,
which made it look more like'a fine or a criminal sentence, where juries have never been
required in federal court, I assume that your eguitable monetury uward would be payable
to the ?mmum which makes it Jook a lot more like damages, If the mtmc{ is not payable to
plaintiif, it wholly fails to serve the Dbill's purpose of providing a meaningful remedy for
violations that du not result in lurge accumulations of back pay.

Dicta in Tull went even further than I have indicated. The Court said that the
Seventh Amendment simply does not apply "to the remédy phase of a civil trial." 7d. at 426
w9, If the Court were serious, then you can authorlze common law damages and deny jury
trial, But the statement is so preposterous that it is hard to believe the Court would adhere
10 i1s implications, The remedy to be awarded s the most important factor in determining
whether the right to jury trial applies at all. Despite what it said, I do not believe the Court
would hold that judges can assess damages in tragitional common law actions.

Even if the Court would let you get away with it, T do not believe you should do it.
Senators and Representatives also swear to uphold the Constitution, and if the Court quits
engorcfn the Seventh Amendment, it becomes all the more important for Congress 10
entoree I, , : ' .

‘ Assuming you can get away with it, amending the Ranforth proposal to climinate
jury trial under%‘ﬂle VII would leave the anomaly that race cases under § 1981 would be
treated differently from sex cases under Title VIL At the very least, one would have a (l;xl?(
trial available and one would not, If you change the measure of recovery under Title V11,
so that plaintiff gets some sort of equitable penalty instead of common law damages, the
anomaly is greater. If you try fo eliminate the anomaly by clnmnatinﬁ jury ttlal and
common law damages under § 1981, I assume you will have political difficulties because
you would be trylng to retract ruther thun restore ¢ivil rights protection,

I have written more than you asked for. But the proposals and their implications
ure complex, and my conclusury approval or disupproval would not help ?rou‘ much, Noone
elecied e to anything, und my conclusions mutter only insofur us iheir reasons are pet-
suasive, 1hope that atleast some of the reasons are heipful,

Very truly yours,

Douglas Laycock ,
Alice McKean Young Regents Chair in Law
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Danforth’s Civil Rights Bill

From: Acting Attorney General William Barr
To: Senators Dole and Hatch

RE: Senior Advisor’s Veto Threat on S. 1745, Senator
Danforth’s Civil Rights Bill.

Attached is a draft 24 page letter containing a Senior Advisor’s
Veto Threat, relevent documents referenced in the letter and the
actual bill. Because of scheduled action on this legislation in
the Senate, we would appreciate your comments by 10:00 a.m.,

Friday, 9/27/91.

Please direct all comments to my office at x2230.



This letter presents the views of the Depértment of Justice

regarding S. 1745, the civil rights bill introduced on

September 24 by Senator John Danforth. . As you know, the
Administration has spent a great deal of time and effort with
Senator Danforth in an attempt to craft an acceptable bill.
Unfortunately, S:J174S contains many of the same fundamental
flaWS as H.R. 1, the bill that the House of Representatives has
passed, and last yvear’s Kennedy-Hawkins bill, which the Presi@ent
vetoed. Consequently, if S. 1745 is presented to the Presideﬁt
in its present form, T and his othey senior advisors will
recommend that pe vato it. We instead urge that the Senate

-

X
enact the Pregident’s bill, s, &11.

Contrary to the publicly-stated goals behind this
legislation, S. 1745 would radically restructure pre-1§89 civil
rights law in ways that are‘both unprecedented and unacceptable.
It would promote the adoption of new quoﬁas by employers; it
would perpetuate and institutionalize the use of quotas in
consent decrees by insulating such quotas from legal challenge;
and it would drastically change the carefully-balanced remedial
scheme of Titie VII, converting it into a costly and litigious

tort-style system.
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§. 1745 also follows the lead of H.R. 1, and of the Kennedy~-

Hawkins bill which the President vetoed last year, by exempting

Congress from the very provisions to which the Administration has
objected. Congress should ngt pass an employment statute unless
it is willing to live under the same.restrictions and risks that

it places on our Nation’s other employers.

The Goals of Civil Rights ILegislation

president.Bush has laid down several basic principles that
must be respected in any new éivil rights legislation. In a
speech in the Rose Garden on May 17, 1990 to civil rights leaders
gathered from éround the nation, President Bush stated that he
would only sign legislation (1) that did not have tha effect of
fostering quot§s, (2) that reflected fundamental principles of
fairness and due process for all civil rights piaintiffs,
ineluding those victimized by'quotas, and (3) that provided a
strong and speedy remedy for harassment without creating a
lawyers’ bonanza. He also stated that Congress should be willing
to live by the same rules it imposes on other employers,

These continue to ba the proper requirements for civil
rights legislation.- Unfortunately, S; 1745 fails to meet these
requirements, and retains many of the critical deficiencies that

caused President Bush to veto the Kennedy-Hawkins bill last year,
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S. 17 Promotes Ouotasg

5. 1745 promotes quotas in two respects.  First, it
radically transforms the law of disparate impact. Both the
President’s and Senator Danforth’s biils agree that, where a
business practice causes a disparate impact, the employer should
have the burden of showing the busjiness practice is justified by
Ybusiness necessity”. However, S. 1745 so narrows the business
necessity defense and makes the defense so hard to astablish,
while simultaneously easing the plaintiff’s burden in
establishing a prima facie case, that defending a disparate
impact case would be prohibitively costly and difficult. To
avoid this costly, uphill litigation, employers will be driven to

hire by the numbers -- i,e., to use quotas -- as the only means

‘of avoiding possible disparate impact challenges. Second, §.

1745 would encourage and perpetuate the use of gquotas in consent
decrees by insulating such provisions from challenge. We discuss

these two quota features of £. 1745 in turn.

Creating New Quotas

The most widely discussed Title VIT decision by the Supreme

Court in 1989 is Wayds Cove Packing Co. V. Atenjo, 490 U.S. 642
(1989). That case addressed the manner of litigating disparate

impact cases ~- that is, cases arising out of facially neutral
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employment practices that have a statistically adverse impact

upon a racial, religious, national origin or gender group.
President Bush supports legislation éccomplishing the originally
stated objections to Wards Cove -- that it changed the placement
of the burden of proof on the business necessity issue in
disparate impact cases under Griggs v, Duke Power Co., 401 U.S.
424 (1951). However, the President vetoed the Kennedy-Hawkins
bill, in part, because it radically altered the disparate impact

standard established in Griggs. TLike H.R. 1 and Kennedy-Hawkins,

8. 1745 would overrule Grigas and fundamentally change the law
that existed before Wards Cove in a manner that would promote the

adoption of guotas.

The original objection to Wards Cove was that it altered the
burden of proof allegedly contemplated in Griggs by holding that
employers do not have the burden of proving that their challenged
employment practices result from *business necessity.” Thus,
when Senator Kenhedy introduced his bill in 1990, the only
broblem with Wards Cove that he noted was that it ~unfairly
shifted a key burden of proof from amployers'to employees.”

(Cong. Rec. S. 1018).

Although the Department of Justice had ‘arqued that the
statutory language required the result reached by the Supreme
Court in Wards cove, the Administration has agreed to overrule

that decision by shifting the burden of proof to employers.

-4 -
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The Administration has gone even further;'the Administration
has offered to codify the Griggs definition of business
necessity. The language from Griggs used in S. 611 -- *manifast
relationship to the employment in question” -- has been the
operative legal definition of Zbusiness hecessity” in an unbroken
line of Supreme Court decisions. For clarity’s sake, the

Administration has also urged language from a 1979 Supreme Court

decision interpreting Griggs. That case, Tra
Authority v. Beazer, 440 U.S, 568 (1979), was authored by Justice

Stevens who wrote the principal dissent to Wards Cove.

Senator Danforth, like Senator Kennedy, has refused the
straightforward approach of simply quéting Griggs and 522352.4
Instead, §. 1745 continues the pattern of preposing new
definitions th?t have never been used by the Supreme COur§ to
interpret Griggs or its "business necessity” standard. The
definition offered in §. 1745, like the definitions in Kennedy-
Hawkins and H.R. 1, limits the ”business necessity” defense in an

unfair and unprecedentedly narrow way.

Senator Kennedy’s original bill limited “business necessity'
solely to “job performance.” 1In the face of substantial
opposition, new vérsions were proposed but each suffered from the
original defect of unduly limiting an employer’s ability to
defend facially neutral enmployment practices. Senator Danforth

now purports to use the Griggs language, but then defines the



critical language to mean essentially the same thing as the

1énguaqe originally proposed by Senator Kennaedy last year,

S. 1745 accomplishes this narfowing'of the busginess necessit&
defense by an elaborate definitional bifurcation. First, the
bill defines ”ﬁusiness necessity” as meaning, in the case of
selection criteria, ¥a manifest relationship to the employment in
question.” This, of course, is the Griggs standard. He then,
however, adds a sub-definition of “employment in question#
narrewing it to include only job perfo¥mance criteria in
virtually all employment decisions. It is this unjustified
departure from Griggs that unacceptably restricts the “business
necessity” défense. In short, S..1745 adopts the Griggs language
and then redefines it to reflect the definitions contained in
H.R. 1 and Kennedy-Hawkins. From a legal standpoint, there
simply is no q¥estion that S. 1745 proposes a definition of

“business necessity” which is much narrower than that found in

Griggs and its Suprema Court progeny.

Similarly, the statement in S. 1745 that the definition of
business necessity is intended to codify Griggs cannot alter the
inconsistency between the bill’s text and the language of Griggs,
or the inconsistency between the text of S. 174§ and almost two
decades of Supreme Court precedent interpreting Griggs. Instead,
it merely guarantees confusion as courts attempt to sort out

precisely what Congress had in mind in S. 1745. This confusion
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will be time-consuming and very expensive. And it will bring no

benefit to the victims of discrimination.

The Administration continues to support the codification of
griggs (with the burden of proof shifted to the defendant on
business necessity). For that reason, and to avoid interjecting
novel language into Title VII that will spur complex litigation,
produce results inconsiétent with Griggs, and undermine other
important natienal policies, the Administration must insist that
the definitien of #business necessity” be the well-established

language from Griggs and Beazer found in S. 611,

We note in passing that there is no merit to the clajim that
the Danforth definition of ”hbusiness nacessity” is acceptable
because it is taken from the Americans with Disabilities Act
(ADA) . The plain fact is that it is impossibla to take a
*business necessity” definition from the ADA and transfer it to
Title VII because there is no “"business necessity” definitien in
the ADA. The eight words which the Danforth bill lifts from the
ADA ~- *qualification standards, empléyment tests or other
selection criteria” -- in no way define ”business necessity# in
eit Place, They merely describe the kind of employment
practices to which the operative language (which appears
elsewhere) applies. In that regard, the eight words sayv
virtually the same thing as the words used in the legislation

introduced by Senator Danforth earlier this year -- *employment

-7 -

Y SR -, o — . o —
f=r, 171 == CF™eT '}



practices used as job qualificationé.dr used to measure the
ability to perform the job.” The eight words from the ADA do not
alter the key operative.part of the ”business nacessity”
definition which is the narrowing language in the subdefinition
of “employment in question¥. 1In short, Senator Danforth has
neither incorporated any definition of “business necassity” from
the ADA nor adopted any sort of key language from the ADA.
Rather, he has merely repackaged the same definition he offared
last time using eight words that eould be inserted into the

President’s bill without changing its meaning.

There are alsa seriouS'social and policy implications in
narrowing Title VII’s definition of *business necessity.” Most
important, s. 1745 would fundamentally undermine our Nation’s
educational policies. Employers would be restricted in their

- ability to consider educational criteria that might be necessary
for promotion to higher lavels of employment or appfopriate to
serve some important, legitimate and nondiscriminatery purpose.
The attached letters from Secratary of Education Lﬁmar Alexandey
and EEOC Chairman Evan Kemp elaborate these concerns. Further,
among other uncertainties, the definition of ”"business necessity#
in 5. 1745 could deny the employer a defense in each of the
following exampleé: A law firm hires as interns only people who
will be eligible to become associates (i.e., law students); a
mining company gives a preference to employees who don’t smoke or

drink (on or off the job), because it lowers health insurance
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costs; at the mayor’s request, to dis;ouraqe dropping out of
school, a fast food chain rejects dropouts below age 18 for jobs
durlng school hours: a metropolztan transit authority dees not
want to hire heroin addicts who are recaeiving methadone

maintenance treatments.

There is no sound policy reason for these neovel restrictions
on the justifications an employer way offer for its employment
bractices. Nor were such restrictions required by Supreme Court

decisions prior to Wards Cove. See, e.gq., Griggs v. Duke Power
€o., 401 U.S. 424, 432 (1971): New Vork City Transit Authority v.

Beazer, 440 U.S. 568, 587 n.31 (1979) ; Watson v. Fort Worth Bank
& Trust Co,, 487 U.S. 977, 997-98 (1988) (plurality opinion).

Indeed, even the dissenting opinion in Wards Cove made clear that
under Griggs ay“valid business purpose” would suffica. 490 U.S.

at 665 (Stevens, J., dissenting).

8. 1745 also changes the law governing disparate impact
cases in other ways that have never been publicly justified.
These alterations would have devastating effects on employers

faced with the threat of litigation.

Wérgs Cove reaffirmed the traditional rule that a plaintiff
should identify the particular employment practice that allegedly
caused the disparate impact. This particularity requirement is

especially critical if, as the President has agreed, Wards Cove
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is to be overruled so that the employer will now bear the burden

of proving “business necessity.”

Like H.R. 1 and last year’s Kennedy-Hawkins bill, S. 1745
dispenses with this regquirement that a complainant identify the
particular practice that allegedly caused the disparate impact.
No Supreme Court decision has ever allowed what these bills would

permit. See Griggs v. Duke Power Co., 401 U.S. 424 (1971) (high

school diplonma requireﬁent and aptitude test); Dothayd v.
Rawlinson, 433 U.8. 321 (1977) (height and weight requirement for
prison guards): Albermarle Paper Co. v. Moody, 422 U.S. 405
(1977) (emﬁloyment tegsts and seniority‘systems); Connecticut v;
Teal, 457 U.S. 440 (1982) (written examination); Watsen v. Fort

Worth Bapk & Trust, 487 U.S. 977 (1988) (subjective judgment of

supervisor). {

S. 1745 clearly allows plaintiffs to claim that, while no
single practice has a legally cognizable disparate impact, such
impact can be shown if enough practices are aggregated. In no
Supreme Court disparate impact case has a plaintiff ever
prevailed without identifying a specific practice that caused a
dispérate impact. S. 1745 would eliminate this commonsense
requirement, which is absolutely essential in preventing
disparate impact litigation from becoming so onerous that
employers will resort to quotas to aveid them. (Apparently

because of poor draftsmanship, S. 1745 can also be interpreted to

- 10 -
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allow a prima facie case to be established without proof the

defendant’s practices caused a disparate impact.)

s..1745 also differs from long-established law on the issue
of laszs discriminaﬁory alternatives. The Supreme Court has
agreed that an employer should be held liable even if it proves
business necessity if the employer refused to adopt a
significantly less discgiminatpry practice that would serve the
employer’s business purposes as well without increasing costs.
S. 1745, unfortunately, could be interpreted to impose liability
even if the rejected alternative was prohibitively expensive. s.
1745 could force employers to choose between'vastly nore
expensive praéticas == perhaps even to the point of virtual
bankruptcy -- and quotas. All that would be necassary to
overcome the Agministration's objection would be to insart the
phrase ”comparable in cost and equally effective” in the
description of the alternative practice. To date, Senator

Danforth refusez to make that modest but important change.

In short, the changes in disparate impact analysis contained
in the Danforth bill are unaceceptable because they contradict the
stated purpose of codifying griggs, will drive employers to adopt
quotas to avoid‘costly litigation, and would undermine critical

educational and other policies. The Administration must oppose

these provisions.

- 11 -
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Brotecting 0ld Quotas

S. 1745 would also promote quotas by insulating many already
existing quotas from challenge. Section 11 of the bill would do
this by overruling Martin v. Wilks, 490 U.S, 755 (1989). Here
again, S. 1745 follows H.R. 1 and last year’s Kennedy-Hawkins

bill.

In Wilks, the Court held that persons who had not been
parties in an action settled by a consent decree warae entitled to
a day in court to challenge racial guotas establishad by the
decree as a violation of their civil rights. This ruling rested
on a straightforward application of generally applicable rules of
civil procedurg. Although that particular case concerned a
challenge by white firefighters to a decree establishing racial
preferences, the principles of fairness on which the decision
rests are equally applicable in all litigation. It is a
fundamental principle of fairness that persons claiming a
deprivation of their rights are entitled to their day in court.
Their right to a hearing should not be shut off by a judgment in
an earlier proceeding to which they were not a party. As ﬁhe
Supreme Court stated in Martin v. Wilks, #{t]his rule is part of
our ‘deep-rooted historic tradition that everyone should have his
own day in court.’” 490 U.S. at 762, quoting 18 C. Wright, A.

Miller & E. Cooper, Federal Practice and Procedure § 4449, p. 417

-12_
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(1981). Under this principle, ”[i]t is a violation of due
process for a judgment to be binding Bn a litigant who was not a
party or a privy and therefore has never had an oppertunity to be
heard.” Parklane Hosiery Co. v. Shore, 439 U.S. 322, 1327 n.7
(1979). Indeed, section 11 would make decrees binding on persons
who did not even have notice of the prior action, even though
notice is an ”elementary and fundamental requirement of due

process.” Mullane v. Central Hanover Bank & Trust Co., 339 U,S,

306, 314 (1950).

Like H.R. 1, S. 1745 disregards this principle. It provides
that a person who was not a party to the earlier action is
nonetheless bound if, for instanée, a judge decided that his or
her “interests were adeguately represented'lby another person wﬁo

previocusly cha{lenged such judgment or order. It would

- apparently also bar e¢laims by an individual or individuals (other

than the original plaintiffs and the original defendant) who
never had an opportunity, at an earlier time, to participate as a
party in challenging the decree -- but instead were allowed only'
to stand up for two minutes at a "fairness hearing,” and thus.had
no discovery rights or rights of appeal. This would be true even
if the quotas were not a part of the consent decree, but instead

were agreed to by’the parties implementing the decree at a latar

time.

- 13 -
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‘Martiﬁ v. Wilks should not be overruled. The only consent

decrees that will ever be successfully challenged as a result of

the decision in Wilks are those that contain illeqal preferences

which are violating a claimant’s fundamental rights. There is
simply no good reason to enact legiszlation in a civil rights bill
that insulates such preferences from challenge. S. 1745,
moreover, creates new incentives for collusive lawsuits in whieh
employers settle disputes with one portion of their workforce by
imposing illegal costs on another portion of the workforce. We
therefore adhere to the refusal of §. 611, the President’s bill,

to overturn Wilks.

1745 Would e Excessive Liti on

In addition to promoting and institﬁtiOnalizing guotas, S.
1745 would radically alter the carefully crafted remedial
provisions of Title VIT and convert them into a tort-style
litigation system by introducing, for the first time, broad
compensatory and punitive damages and jury trials. &. 1745 would
also eliminate the need for caugation in amployment
discrimination cases -- allowing lawyers, but not their clients,
to recover even where the employer could show that their actions
were justified by legitimate, nondiscriminatory raasons. NoO one
could even pretend that these changes are aimed at restoring pre-
1989 law; rather, they are fundamental changes that will create

an entirely new regime for employment discrimination cases. The
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net result of these changes would be to encourage excessive and
costly litigation, primarily for the benefit of lawyers. Coupled
with the changes in the “business necegsity” dgfensa described
above, these changes will increase the Pressure on employers to
adopt quotas as the only means to avoid expensive litigation. Wa

discuss these problems in turn.

Transforming Title VIY To A Tort-Stvle System

Like H.R. 1 and last year’s Kennedy-Hawkins bill, S. 1745
for the first time in our history authorizes damage awards in
cases of intentional discrimination brought under Title VII of
the Civil Rights Act of 1964. Under S; 1745, compensation for
past pecuniary loss is allowed without limitation. Compensation
for future pecgniary losa, compensation for non-pecuniary injury
(such as pain and suffering, emotional distress, and the like),
and punitive damage= are also allewed, and are capped at $50,000
for employers with 100 or fewer employees, $100,000 for employers
with 101-500 employees, and $300,000 for employers with more than

500 employees.

The provision for compensatory and punitive damages requires
that Title VII cases for the first time be tried to a jury upon a
party’s demand, and that the jury would determine both liability
and the amount of damages. Title VII lawsuits will become

increasingly expensive and unpredictable.

- 15 -
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The approach contained in the President’s bill is far
preferable. There, all of the monetary relief is equitable, and
cases could be tried without a jury.. Also, under the President’s
bill, if it were determined that a jury were required to
determine liability, the amount of the monatary relief still
would be determined by a judgé. The President’s bill limits the
payment of additional monetary awards to cases of on-the-job
harassment, where monetary relief is generally unavailable. The
Danforth bill, however, would allow the additional awards in
cases besides harassment, where there is no credible evidence
that current monetary awards afe inadequate{ (In hiring, firing,
and promotion cases, of course, substantial nonetary relief is

already available in the form of unlimited back pay.)

- -

L
The legislative debates on the original Title VII raveal

that S. 1745 confliets with the remedial scheme carefully crafted
by the authors of the 1964 Civil Rights Act. They purposely
excluded compensatory and punitive damages because they would

undernmine the conciliatory and restorative object of Title VII.

Senator Hubert Humphrey rejected jury trials and
extraordinary recoveries. The Title VII lawsuit, he explained on
the floor of the Senate, would "ordinarily be heard by the judge
sitting without a jury in accordance with the customary practice

for suits for preventive relief.” 110 Cong. Rec. 6549 (1964).

- 16 -
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In describing the recovery that a Title VII plaintiff should
receive, Senator Humphrey favored restorativa back pay relief

over “pain and suffering® and punitive damages:

¥The relief sought in such a suit would be an

injunction against future acts or practicas

of discrimination, but the court could order

appropriate affirmative relief, such as

hiring or reinstatement of employees and the

payment of back pay.” (Id.)

Neither Senator Humphrey nor the other sponsors of Title VII

mentioned punitive damages, “pain and suffering” or any other so-

called Ycompensatory” damages beyond back pay.

~—

kY
This was no overzight. The sponsors of Title VIT modelled

its recovery provisions on the National lLabor Relations Act which
had worked so well -- and continues to work so well - without
providing windfalls for plaintiffs. Indeed, every major
legislation relating to the workplace -~ from the NLRA to OSHA to
ERISA to state workers compensation laws ~-- all rajact the notion

of awards for “pain and suffering” and punitive damages.

Injunctions and backpay work. They encourage conciliation

and discourage discrimination. They provide effective recovery

_17-
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for victims of discrimination without promising a high-risk

proposition for those willing to gamble on litigation.

The Administration’s approach is far more consiétent than
§. 1745 with the original design of Title VII and with the
recognized need to provide more effective deterrents against
harassment in the wofkplace.' The Administration cannct accept a
proposal that would so dramatically disrupt all Title VII
litigation when a more focused change will adequately address the

one real problem that has bean identified.

We also note that, while the Danforth bill is said to be
aimed at making damages availablé in cases of intentional
diserimination under Title VII and certain sections of the
Americans withynisabilities Act of 1990, it is drafted in such a
“way that practices intentionally adopted, but without
discriminatory intent, would also give rise to liability for
damages. For instance, if an employer explicitly required job
applicants to have a high school diplomé, vet had no
discfiminatory iﬁtent, he could still be held to have
?intentionally engaged in an unlawful employment practice? --
i.e., he intentionally required the diploma, albeit for
nondiscriminatory'reasons -~ and would be liable for damages.
This goes far beyond gven H.R. 1, and would make damages

available in disparate impact cases. Coupled with the reality

that most disparate impact lawsuits alse contain claims for

- 18 -
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disparate treatment in which statistical evidence plays a major
role, this critical departure from established case law would
prompt many employers to conclude that numerical hiring, i.e.

quotas, 1s necessary to avoid these neéw forms of damages.

Elininating #Causation” Requirement

8. 1745 also changes long-established Title VIT law by
eliminating the causation requirement from employment
discrimination litigation, although, as noted below, it is only
the lawyers, not their clients, who will benefit. Liké H.R. 1
and last year’s Kennedy-Hawkins bill, Section 10 of S. 1745 would
overturn Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). That
case, in which the plurality Apinion was authored by Justice
William Brennap, joined by Justice Thurgood Marshall, along with
Justices Harry Blackmun and John Paul Stevens, held that once a
plaintiff demonsgrates by direct evidence that discrimination
played a substantial part in an employment decision, the burden
shifts to the employer to persuade the court that it would have
reached the same result without considering sex or race. If the
employer succeeds, it is not liable. S. 174S supplants this
caugsation requirement by providing that an employer is still
liable pursuant td Title VII if a complaining party demonstrates
that discrimination was only #a motivating factor for any
employment practice, even though other factors also motivated the

practice.”

- 19 -
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Thus, under S; 1748, even where there is no causal
relationship between discrimination and the chalienged,employment
action -- i.e., where the adverse personnel action was ultimately
prompted by, and justified by, legitimate non-diseriminatory

reasons ~- the employer would nonetheless be liable,

The standard of liabilify proposed by S. 1745 has never been
the law. Although requested by the plaintiff in Price
Waterhouse, every member of the Supreme Court expressly rejected
it, including Justices Brennan, Marszhall, Blackmun and Stevens.
There is simply no basis for taking the law to that extreme.
Price Waterhouse is a sound and balancgd decision. 1Its equitable

result should be maintained.

Not surprisingly, at the time it was handed down, Price
Waterhouse was lauded by civil rights groups and commentators as
a significant victory. For instance, the National Women'’s Law
Center said the decision “advanced the law and put amployers on
notice that they will have come explaining to deo,” and the New
York Times called it “a balanced, sensible judgment.” Our
moﬁitoring of cases since Price Waterhouse has shown that the
decision has worked very favorably for plaintiffs, Based on this

experience, we do not think overruling Price Waterhouse is

necessary or wise.

- 20 -
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The proponents of S. 1745 seem to recognize implieitly the

fundamental soundness of the Price Waterhouse decision and the

inherent deficiency of their own approach. In a curious twist,
S. 1745 provides that, where an employer can demonstrate lack of
causation, the employer may still be liable to the plaintiff’sg
lawyer for attornay fees, but the plaintiff herself cannot be
awarded a single dime. Thus, the only true beneficiaries of this
provision would be the plaintiffs’ attorneys, who would still be
entitled to an award of attorney fees, even where the defendant
employer’s actions were justified and lawful. Consecuently, this
provision will encourage lawyers to pursue “Price Waterhouse
claims” in every diserimination case in the hope that, whether or
not their clients recover, the 1awyef will. 8. 1745 thus creates
an incentive for otherwise untenable lawsuits where there are no

actual 'victim§” and no “winners” except the lawyers.

congress Should Live By Its Enactments

In his May 17, 1990, Rese Garden address, President Bush
said that ”Congress, with respect, should live by the sane
‘requirements it prescribes for others.# The E#ecutive branch,
like private employers and state and local govarnments, is
forbidden by law to discriminate on the basis of race, ¢olor,
religion, sex, or-natipnalerigin. The Congress, however, has
exempted itself from the law. As President Bush has noted, ”this

inconsistency should be remedied to give congressional employees

-— 21 — —
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and applicants the full protection of the law to send a strong
signal that it’s both the Executive branch and Congress that are
in this together. And the Congress should join the Executiva

branch in setting an example for these private employers.”

In addition to setting a helpful example, and providing
congressional employees with the same rights enjoyed by other
Americans, coverage under Title VII will provide the Congress
with the valuable experience of living under the same rules that
it imposes on other employers. This experience should prove
useful in encouraging the Congress to give prompt and serious
consideration to proposals for improving the law and in enabling
the Congress to resist ill-considered proposals -- like S. 1745
and the Kennedy-Hawkins bill that President Bush vetoed last year
-= that would-$hdermine the cause of civil rights and impose

completely unjustified burdens on the employers of this nation.

The insistence by Congress that it be exempted from the
civillRights Act of 1991 reinforces the concern that the changes
it would make go well beyond the stated purpose of restoring tha
law and well beyond any claim that its provisions are modest.
Congress apparently recognizes that the pressures it would impose
upon millions of employers would be immense. No employer should
be forced to operate under a statutory framework that Cengrass

itself fears.

- 22 =
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Pass tha Prasident’s Bill

We urge, therefore, the passage of S. 611, the President’s
bill. It remains the only bill that would effectively and fairly
protect the civil rights of working men and women. It would
overturn Patterson v. McLean Credit Union, 491 U.S. 164 (1989),
and Lorance v. ATE&T Technologies, Inc., 490 U.S. 900 (1989);

would allow awards of up to $150,000 in cases of on-thefjob
harassment} and, in disparate impact cases, would put tha burden
of proof on the employer and adopt the long-astablished and
proven definition of ”business necessity.” It also contains
provisions to authorize the awara of expert witness fees to
prevailing parties in Title VII actions: to extend the time for
filing Title VQI complaints against the federal government: to

- authorize awards of interest against the faderal government; to
extend Title VII’s protections to Congressional employees; and to
encourage alternative dispute resolution. At the same time,
however, the President’s bill would not encourage numerical
hiring, promote costly and endless litigation, or inhibit
American businessmen and businesswomen from hiring the best
qualified_and most productive workers they can, so that they can

compete effectively in an increasingly global economy.

The Administration also recognizes the fact that equal

- opportunity can never be a reality until there are decent
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Ay

schools, safe streets, and revitalized local economies.
Therefore, in addition to pxssage of the Prasident’s civil rights
bill, we seek Congressional ﬁction,to promote individual
opportunity on several fronts: educational choice and
flexibility; home-ownership opportunity; enterprise zones and

community opportunity areas:; and heightened anti-crime efforts.
concl.asion
Therefore, for the reasons stated above, if S. 1745 is
presented to the President in its present form, I and hisz othar
senior advisors will recommend that he veto it. Tha Office of
Management and Budget has advised that it has no objection to tha

submiasion of this report and that enactment of S. 1745 in itsa

present form w?uld not be in accord with the President’s program.

Sincerely,

William P. Barr
Acting Attorney General

- 24 -
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IN THE SENATE OF THE UNITED STATES

DANFORTH introduced the following bill; which was read twice and re-
ferred to the Committee on

A BILL

a.men‘a the Civil Rights Act of 1964 to strengthen and .
improve Federal civil rights laws, to provide for damages
in cases of intentional employment diserimination, to
clarify provisions regarding disparate impact actions, and
for other purposes.

Be 1t enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Civil Rights Aet of
19917,

SEC. 2. FINDINGS.

The Congress finds that—
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(1) additional remedies under Federal law are
needed to deter unlawful harassment and intentional
diserimination in the workplace; "

(2) the decision of the Supreme Court in Wards
Cove Packing Co. v. Atonio, 490 U.S. 642 (1989)
has weakened 't.he scope and effectiveness of Federal
civil rights protections; and

(3) legiélation is necessary to provide additional
protections against unlawful diserimination in em-
ployment.

SEC. 3. PURPOSES.
The purposes of this Act are—

v (1) to provide appropriate remedies for inten-
tional discrimination and unlawful harassment in the
workplace;

(2) to overrule the proof burdens and meaning
of business necessity.in Wards Cove Packing Co. v.
Alonto and to codify the proof burdens and the
meaning of business necessity used in Griggs v. Duke
Power Co., 401 U.S. 424 (1971);

(3) to confirm statutory authority and provide
statutory guidelines for the adjudication of disparate
impact suits under title VII of the Civil Rights Act
of 1964 (42 U.S.C. 2000e et seq.); and
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(4) to respond to recent decisions of the Su-
preme Court by expanding the scope of relevant civil
rights statutes in order to provide adequate protec-
tion to vietims of diserimination.
SEC. 4. PROHIBITION AGAINST ALL RACIAL DISCRIM]NA;
TION IN THE MG AND ENFORCEMENT OF
QONTRACTS.
Section 1977 of the Revised Statutes (42 U.S.C.
1981) is amended—
(1) by inserting “(a)”’ before ‘“‘All persons with-

in”

; and
(2) by adding at the end the following new sub-
sections:

z‘(b) For purposes of this section, the term ‘make and
enforce contracts’ includes the making, performance,
modification, and termination of contracts, and the enjoy-
ment of all benefits, privileges, terms, and conditions of
the contractual relationship.

“(e) The rights protected by this section are protect-
ed against impairment by nongovernmental diserimination
and impairment under color of State law.”.

SEC. 5. DAMAGES IN CASES OF INTENTIONAL DISCRIMINA.
TION.
The Revised Statutes are amended by inserting after

section 1977 (42 U.S.C. 1981) the following new section:
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“SEC. 1977A. DAMAGES IN CASES OF INTENTIONAL DIS-

CRIMINATION IN EMPLOYMENT.
“(a) RIGHT OF RECOVERY.—

“(1) CrviL RIGHTS.—In an action brought by a
complaining party under section 706 of the Civil
Rights Act of 1964 (42 U.S.C. 2000e-5) against a
respondent who intentionally engaged in an unlawful
employment practice prohibited under section 703 or

“104 of the Act (42 U.'S.C. 2000e-2 or 2000e-3),

and provided that the complaining party cannot re-
cover under section 1977 of the Revised Statutes
(42 U.S.C. 1981), the complaining party may recov-
eér compensatory and punitive damages as allowed in
s}lbsection (b), in addition to any relief authorized
by section 706(g) of the Civil Rights Act of 1964,
from the respondent.

“(2) D1saBmITY.—In an action brought by a
complaining party under the powers, remedies, and
procedures set forth in section 706 of the Civil
Rights Act of 1964 (as provided in seetion 107(a) of
the Americans with Disabilities Aet of 1990 (42
U.S.C. 12117(a))) against a respondent who inten-
tionally engaged in a practice that constitutes dis-
erimination under section 102 of the Act (42 U.S.C.
12112), other than discrimination described in para-
graph (3)(A) or (6) of subsection (b) of the section
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(except for practices .inter;lded to screen out individ-
uals with disabilities), against an individual, the
complaining party may recover compensatory and
punitive damages as allowed in subsection (b), in ad-
dition to any relief authorized by section 706(g) of
the Civil Rights Act of 1964, from the respondent.
“(3) REASONABLE ACCOMMODATION AND GOOD
FAITH EFFORT.—In cases where a diseriminatory
practice involves the provision of a reasonable ac-
commodation pursuant to section 102(b)(5) of the
Americans with Disabilities Act of 1990, damages
may not be awarded under this section where the
govered entity demonstrates good faith efforts, in
c%nsultation with the person with the disability who
has informed the covered entity that aceommodation
is needed, to identify and make a reasonable acecom-
modation that would provide such individual with an
equally effective opportunity and would not cause an

undue hardship on the operation of the business.

“(b) COMPENSATORY AND PUNITIVE DAMAGES.—
“(1). DETERMINATION OF PUNITIVE DAM-
AGES.—A complaining party may recover punitive
damages under this section if the complaining party
demonstrates that the respondent engaged in a dis-

eriminatory practice or diseriminatory practices with
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malice or with reckless indifference to the federally
protected rights of an aggrieved individual.

“(2) EXCLUSIONS FROM COMPENSATORY DAM.-
AGES.—Compensatory damages awarded under this
section shall not include backpay, interest on back-
pay, or any otl’xer type of relief authorized under sec-
tion 706(g) of the Civil Rights Act of 1964.

“(3) LDOTATIONS.—The sum of the amount of
compensatory damages awarded under this seetion
for future pecuniary losses, emotional pain, suffer-
ing, inconvenience, mental anguish, loss of enjoy-
ment of life, and other nonpecuniary losses, and the
fmount of punitive dAmages awarded under this sec-
tion, shall not exceed—

“(A) in the case of a respondent who has

100 or fewer employees in each of 20 or more

calendar weeks— in the current or preceding cal-

endar year, $50,000; |
“(B) in the case of a respondent who has
more than 100 and fewer than 501 employees
in each of 20 or more calendar weeks in the
current or preceding calendar year, $100,000;
and | -
“(C) in the case of a respondent who has

more than 500 employees in each of 20 or more
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calendar weeks in the current or preceding cal-

endar year, $300,000.

“4) CONSTRUCTION.—Nothing in this seetion
shall be construed to limit the scope of, or the relief
available under, section 1977 of the Revised Statutes
(42 U.8.C. 1981).

“(e) JURY TRIAL—If a complaining party seeks

compensatory or punitive damages under this section—

“(1) any party may demand a trial by jury; and
“(2) the court shall not inform the Jury of the
limitations described in subsection (b)(3).
“(d) DEFINITIONS.—As used in this section:
“(1) COMPLAINING PARTY.—The term ‘com-

plaining party’ means—

“(A) in the case of a person seeking to
bring an action under subsection (a)(1), a per-
son who may bring an action or proceeding
under title VII of the Civil Rights Aet of 1964
(42 U.8.C. 2000e et seq.); or

“(B) in the case of a person seeking to
bring an action under subsection (a)(2), a per-
son who may bring an action or proceeding
under title I of the Americans with Disabilities
Act of 1990 (42 U.S.C. 12101 et seq.).
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“(2) DISCRIMINATORY PRACTICE.—The term

‘discriminatory practice’ means a practice described

in paragraph (1) or (2) of subsection (a).

- SEC. 6. ATTORNEY'S FEES.

The last sentence of section 722 of the Revised Stat-
utes (42 U.S.C. 1988) is amended by inserting “, 19814”
after “1981”,

SEC. 7. DEFINITIONS.

Bection 701 of the Civil Rights Act of 1964 (42
U.8.C. 2000e) is amended by adding at the end the follow-
ing new subsections:

“(1) The term ‘complajning party’ means the Com-
missiq\n, the Attorney General, or a pérson who may bring
an action or proceeding under this title.

“(m) The term ‘demonstrates’ means meets the bur-
dens of production and persuasion.

“(n) The term ‘the employment in question’ means—

“(1) the performance of actual work activities
required by the employer for a job or class of jobs;
or

“(2) any behavior that is important to the job,
but may not comprise actual work activities.

“(0) The term “‘required by business necessity’

means—
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“(1) in the case of employment practices that
are used as qualification standards, employment
tests, or other selection criteria, the challenged prac-
tice must bear a manifest relationship to the employ-
ment in question; and
“(2) in-the case of employment practices not
described in paragraph (1), the challenged practice
must bear a manifest relationship to a legitimate
business objective of the employer.

“(p) The term ‘respondent’ means an employer, em-
ployment agency, labor organization, joiht labor-manage-
ment committee controlling apprenticeship or other train-
ing or retraining program, including an on-the-job train-
ing ;rogram, or Federal entity subject to section 717.”.
SEC. 8. BURDEN OF PROOF IN DISPARATE IMPACT CASES.

Section 703 of the Civil Rights Aet of 1964 (42
U.S.C. 2000e-2) is amended by adding at the end the fol-
lowing new subsection:

“(k)(1)(A) An unlawful employment practice based
on disparate impact is established under this title only if—

“(i) a complaining party demonstrates that a
particular employment practice or particular emploly-
ment practices (or decisionmaking process as de-

seribed in subparagraph (B)(i)) cause a disparate
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impact on the basis of race, color, religion, sex, or
national origin; and

“(ii)(I) the respondent fails to demonstrate thét ’
the practiee or practices are required by business ne-
cessity; or

“(I0). t.he' complaining party makes the demon-
stration described in subparagraph (C) with respect
to a different emﬁloyment practice and the respond-

‘ent refuses to adopt such alternative employment

practice.

“(B)(i) With respect to demonstrating that a particu-
lar employment practice or particular employment prac-
tices %ause a disparate impact as described in subsection
(A)(1), the complaining party shall demonstrate that each
particular employment practice causes, in whole or in sig-
nificant part, the disparate impact, except that if the com-
plaining party can demonstrate to the court that the ele-
ments of a respondent’s decisionmaking process are not
capable of separation for analysis, the decisionmaking
process may be analyzed as one employment practice.

“(ii) If the respondent demonstrates that a specific
employment practice does not cause, in whole or in signifi-
cant part, the disparate impact, the respondent shall not
be required to demonstrate that such practice is required

by business necessity.
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“(C) An employment practice that causes, in whole

or in significant part, a dispa.rgte impact that is demon-
strated to be required by business necessity shall be un-
lawful if the complaining party demonstrates that a differ-
ent available employment practice, which would have less
disparate impact and make a difference in the disparate
impact that is more than negligible, would serve the re-
spondént’s legitimate interests as well and the respondent
refuses to adopt such alternative employment practice.

“(2) A demonstration that an employmgnt practice
is required by business necessity may not be used as a
defense against a claim of intentional diserimination under
this title.

“}3) Notwithstanding any other provision of this titie,
a rule barring the employment of an individual who cur-
rently and knowingly uses or possesses a controlled sub-
stance, as defined in schedules I and I of section 102(6)
of the Controlled Substances Aet (21 U.8.C. 802(6)),
other than the use or possession of a drug taken under
the supervision of a licensed health care professional, or

any other use or possession authorized by the Controlled

Substances Act or any other provision of Federal law,

shall be considered an unlawful employment practice
under this title only if such rule is adopted or applied with
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an intent to discriminate because of race, color, religion,

sex, or national origin.”.

SEC. 9. PROHIBITION AGAINST DISCRIMINATORY USE Oi“ '
TEST SQORES.

Section 703 of the Civil Rights Act of 1964 (42
U.S.C. 2000e-2) (as amended by section 8) is further
amended by adding at the end the following new subsec-
tion:

(1) It shall be an unlawful employment practice for
a respondent, in connection with the selection or referral
of applicants or candidates for employment or promotion,
to adjust the scores of, use different cutoff scores for, or
othexiwise alter the results of, employment related tests on
the basis of race, color, religion, sex, or national origin.”.
SEC. 10. CLARIFYING PROHIBITION AGAINST IMPERMISSI-

BLE -CONSIDER.ATION OF RACE, COLOR, RELI-
GION, SEX, OR NATIONAL ORIGIN IN EMPLOY-
MENT PRACTICES.

(a) IN GENERAL.—Section 703 of the Civil Rights
Act of 1964 (42 U.S.C. 2000e-2) (as amended by sections
8 and 9) is further amended by adding at the end the
following new subsection:

“(m) Except as otherwise provided in this title, an
unlawful employment practice is established when the
complaining party demonstrates that race, color, religion,
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Sex, or national origin was a motivating factor for any em-
ployment practice, even though other factors also motivat-
ed the practice.”. | |

(b) ENFORCEMENT PROVISIONS.—Section 706(g) of
such Act (42 U.S.C. 2000e-5(g)) is amended—

(1) by designating the first through third sen-
tences as .paragraph (1); ,

(2) by designating the fourth sentence as para-
graph (2)(A) and indenting accordingly; and

(3) by adding at the end the following new sub-
paragraph:

“(B) On a claim in which an individual proves a viola-
tion under section 7 03(m) and a respondent demonstrates
that iihe respondent would have taken the same action in
the absence of the impermissible motivating faetor, the
court—

“(i) may grant declaratory relief, injunctive re-
lief (except as provided in elause (ii)), and attorney’s
fees and costs demonstrated to be directly attributa-
ble only to the pursuit of a clajm under this section;
and .

“(ii) shall not award damages or issue an order
requiring any admission, reinstatement, hiring, pro-
motion, or payment, described in subparagraph
(A).”.
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SEC. 11. FACILITATING PROMPT AND ORDERLY RESOLU-

TION OF CHALLENGES TO EMPLOYMENT

PRACTICES IMPLEMENTING LITIGATED OR

CONSENT JUDGMENTS OR ORDERS,

Section 703 of the Civil Rights Act of 1964 (42
U.S.C. 2000e-2) (4s amended by sections 8, 9, and 10
of this Act) is further amended by adding at the end the
following new subsection: ,

‘-‘(n)(i)(A) Notwithstanding any other provision of
law, and except as provided in paragraph (3), an employ-
ment practice that implements and is within the scope of
a litigated or consent judgment or order that resolves a
claim p_f employment discrimination under the Constitu-
tion or Federal civil rights laws may not be challenged
under the circumstances deseribed in subparagraph (B).

“(B) A practice deseribed in 'subpara.graph (A) may
not be challenged in a claim under the Constitution or
Federal civil rights laws—

“(i) by a person who, prior to the entry of the
Jjudgment or order described in subparagraph (A),
had—

“(I) actual notice of the proposed judg-
ment or order sufficient to apprise such person
that such judgmént or order might adversely af-
feet the interests and legal rights of such per-
son and that an opportunity was available to
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Present objections to such judgment or order by
a future date certain; and . |
“(II) a reasonable opportunity to present
objections to such judgment or order; or
“(ii) by a person whose interests were adequate-
ly represented by another person who had Previously
challenged the judgment or order on the same legal
grounds and with a similar factual situation, unless
there has been an intervening change in law or fact.

“(2) Nothing in this subsection shall be construed

to—

“(A) alter the standards for intervention under
Tule 24 of the Federal Rules of Civil Procedure or
;pply to the rights of parties who have sucecessfully
intervened pursuant to such rule in the proceeding
in which the parties intervened;

“(B) apply to the rights of parties to the action
in which a litigated or consent Jjudgment or order
was entered, or of members of a class represented or
sought to be represented in such action, or of mem-
bers of a group on whose behalf relief was sought in
such action by the Federal Government; ,

“(C) prevent challenges to a litigated or consent
Judgment or order on the ground that such judg-

ment or order was obtained through collusion or
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fraud, or is transparently invalid or was entered by
a court lacking subject mattér Jjurisdiction; or
“(D) authorize or permit the denial to any per; '
son of the due process of law required by the Consti-
tution.

“(3) Any actio'n not precluded under this subsection
that challenges an employment consent judgment or order
described in paragraph (1) shall be brought in the court,
and if possible before the judge, that entered such. judg-
ment or order. Nothing in this subsection shall preclude .
a transfer of such action pursuant to section 1404 of title
28, United States Code.”.

SEC. '\12' PROTECTION OF EXTRATERRITORIAL EMPLOY-
MENT.

(a) DEFINITION OF EMPLOYEE.—Seection 701(f) of
the Civil Rights Act of 1964 (42 U.S.C. 2000e(f)) is
amended by adding at the end the following: “With respect
to employment in a foreign country, the term ‘employee’
includes an individual who is a citizen of the United
States.”.

(b) EXEMPTION.—Section 702 of the Civil Rights Act
of 1964 (42 U.S.C. 2000e-1) is amended—

(1) by inserting “(a)” after “SEC. 702.”, and
(2) by addiné at the end the following:
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“(b) It shall not be unlawful under section 703 or
704 for an employer (or a corporation controlled by an
employer), labor organization, employment agenecy, or .
joint management committee controlling apprenticeship or
other training or retraining (including on-the-job training
programs) to take any action otherwise prohibited by such
section, with respeet to an employee in a workplace in a
foreign country if compliance with. such section would
cause such employer (or such corporation), such organiza-
tion, such agency, or such committee to violate the law
of the foreign country in which such workplace is located.

“(e)(1) If an employer controls a corporation whose
place of incorporation is a foreign country, any practice
proh1b1ted by section 703 or 704 engaged in by such cor-
poration shall be presumed to be engaged in by such em-
ployer.

“(2) Sections 703 and 704 shall not apply with re-
spect to the foreign operations of an employer that is a
foreign person not controlled by an American employer.,

“(3) For purposes of this subsection, the determina-
tion of whether an employer controls a corporation shall
bebased on—

“(A) the interrelation of operations;

“(B) the common management;
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“(C) the centralized control of labor relations;

and
“(D) the common ownership or financial con-
trol, |
of the empioyer a.nd the mmoraﬁon.”.

(e) APPLICATI'ON OF AMENDMENTS.—The amend-
ments made by this section shall not apply with respect
to conduet occurring before the date of the enactment of
this Act.

SEC. 18. EDUCATION AND OUTREACH.

Section 705(h) of the Civil Rights Act of 1964 (42

U.S.C. 2000e—4(h)) is amended—
(1) by inserting “(1)” after “(h)”; and
(2) by adding at the end the following new

X

paragraph:

“2) In exercising its powers under this title, the
Commission shall ca.n'y—out educational and outreach ac-
tivities (including dissemination of information in ia.n-
guages other than English) targeted to—

“(A) individuals who historically have been vie-
tims of employment discrimination and hat?e not
been equitably served by the Commission; and

“(B) individuals on whose behalf the Commis-
sion has authority to enforce any other law prohibit-

ing employment discrimination,
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concerning rights and obligations under this title or such
law, as the case may be.”.
SEC. 14. EXPANSION OF RIGHT TO CHALLENGE DISCRIMI-
NATORY SENIORITY SYSTEMS.

Section 706(e) of the Civil Rights Act of 1964 (42
U.S.C. 2000e-5(e)) is amended—

(1) by inserting “(1)” before “A charge under
this section”; and

(2) by adding at the end the following new
paragraph:

“(2) For purposes of this section, an unlawful em-
ployment practice oceurs, with respect to a seniority sys-
tem that has been adopted for an intentionally diserimina-
toryipurpose in violation of this title (whether or not that
diseriminatory purpose is apparent on the face of the se-
niority provision), when the seniority system is adopted,
when an individual becomes subject to the senierity sys-
tem, or when a person aggrieved is injured by the applica-
tion of the seniority system or provision of the system.”.
SEC. 15. AUTHORIZING AWARD OF EXPERT FEES.

Section 706(k) of thg Civil Rights Act of 1964 (42
U.S.C. 2000e-5(k)) is amended by inserting “(including
expert fees)” after “attorney’s fee”. |
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SEC. 16. PROVIDING FOR INTEREST AND EXTENDING THE

STATUTE OF LIMITATIONS IN ACTIONS
AGAINST THE FEDERAL GOVERNMENT.
Section 717 of the Civil Rights Act of 1964 (42
U.S.C. 2000e-16) is amended— |

(1) in.sub'section (c), by striking “thirty days”
and inserting ‘“90 days’’; and.

(2) in subsection (d), by inserting before the pe-
riod “, and the same interest to compensate for
delay in payment shall be available as in cases in-
volving nonpublic parties.”.

12 SEC. 17. NOTICE OF LIMITATIONS PERIOD UNDER THE AGE
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DISCRIMINATION IN EMPLOYMENT ACT OF
1967,
Section 7(e) of the Age Discrimination in Employ-
ment Act of 1967 (29 U.S.C. 626(e)) is amended—
(1) by striking paragraph (2);
(2) by striking the paragraph designation in
paragraph (1);
(3) by striking “Sections 6 and” and inserting
“Section”’; and
(4) by adding at the end the following:
“If a charge filed with the Commission under this At is
dismissed or the proceedings of the Commission are other-
wise terminated by the Commission, the Commission shall

notify the person aggrieved. A civil action may be brought
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under this section by a person defined in section 11(a)

against the respondent named in the charge within 90
days after the date of the receipt of such notice.”.
- SEC. 18. LAWFUL COURT-ORDERED REMEDIES, AFFIRMA.-
TIVE ACTION, AND CONCILIATION AGREE-
MENTS NOT AFFECTED.
Nothing in the amendments made by this Aect shall
‘be construed to affect court-ordered remedies, affirmative
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action, or conciliation agreements, that are in aceordanece
with the law.
SEC. 19. COVERAGE OF CONGRESS AND THE AGENCIES OF

bt ek
N = O

. THE LEGISLATIVE BRANCH.

(o
W

() COVERAGE OF THE SENATE.—

X

14 - (1) COMMITMENT TO RULE XLI.—The Senate
15 reaffirms its commitment to Rule XLII of the

16 Standing Rules of the Senate, which provides as fol-

17 lows:

18 “No Member, officer, or employee of the Senate shall,
19 with respect to employment by the Senate or any office
20 thereof—

21 “(a) fail or refuse to hire an individual;

22 “(b) discharge an individual; or

23 “(e) otherwise discriminate against an individ-
24 ual with respect to promotion, compensation, or

25 terms, conditions, or privileges of employment,
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1 on the basis of such individual’s race, color, religion, sex,

2 national origin, age, or state of physical handicap.”. |
3 (2) APPLICATION TO SENATE EMPLOYMENT.—
The rights and protections provided pursuant to this
Act, the Civil Rights Act of 1964, the Americans
with Disabilities Act of 1990, the Age Discrimina-
tion in Employment Act of 1967, and the Rehabili-
tation Act of 1973 shall apply . with respect to em-
ployment by the United States Senate.

O 00 N O W A

10 (3) INVESTIGATION AND ADJU'DICA'TION_ OF
11 CLAIMS.—All claims ra.is§d by any individual with
12 respect to Senate emplo;z;x;aht, pursuant to the Acts
13 {_eferred to in paragraph (2), shall be investigated
14 and adjudicated by the Select Committee on Ethies,
15 pursuant to Senate Resolution 338, Eighty-eighth
16 Congress, as amended, or such other entity as the
17 Senate may designate.

18 (4) RIGHTS OF EMPLOYEES.—The Committee
19 on Rules and Administration shall ensure that Sen-
20 ate employees are informed of their rights under the
21 - Aects referred to in paragraph (2).

22 . (5) APPLICABLE REMEDIES.—When assigning
23 remedies to individuals found to have a valid claim
24 under the Aects referred to in paragraph (2), the Se-
25 lect Committee on Ethies, or such other entity as
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(7) EXERCISE OF RULEMAKING POWER.—Not-

withstanding any other provision of law, enforcement
and adjudication of the rights and protections re-
ferred to in paragraphs (2) and (6)(A) shall be with-
in the exclusive jurisdiction of the United States
Senate. The p;'ovisions of paragraphs (1), (3), (4),
(5), (6)(B), and (6)(C) are enacted by the Senate as
an exercise of the rulemaking power of the Senate,
with full recognition of the right of the Senate to
change its rules, in the same manner, and to. the
same extent, as in the case of any other rule of the
Senate.

(1%) COVERAGE OF THE HOUSE OF REPRESENTA-

TIVES.—

(1) IN GENERAL.—Notwithstanding any provi-
sion of title VII of the Civil Rights Act of 1964 (42
U.8.C. 2000e et seq.) or of other law; the purposes
of such title shall, subject to paragraph (2), apply in
their entirety to the House of Representatives.

(2) EMPLOYMENT IN THE HOUSE.—

(A) APPLICATION.—The rights and protec-
tions under title VII of the Civil Rights Aet of
1964 (42 U.S.C. 2000e et seq.) shall, subject to
subparagraph (B), apply with respect to any

employee in an employment position in the
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House of Representatives and any employing

| authority of the House of Representatives.

(B) ADMINISTRATION.—

(i) IN GENERAL.—In the administra-
tion of this paragraph, the remedies and
procedures made applicable pursuant to
the resolution described in clause (ii) shall
apply exclusively.

(ii) RESOLUTION.—The resolution re-
ferred to in clause (i) is the Fair Employ-
ment Practices Resolution (House Resolu-

. tion 558 of the One Hundredth Congress,
as agreed to October 4, 1988), as ineorpo-
rated into the Rules of the House of Rep-
resentatives of the One Hundred Seecond
Congress as Rule LI, or any other provi-
sion that continues in effect the provisions
of such resolution.

(C) EXERCISE OF RULEMAKING POWER.—
The provisions of subparagraph (B) are enacted
by the House of Representatives as an exercise
of the rulemaking power of the House of Repre-
sentatives, with full recognition of the right of

the House to ché.nge its rules, in the same man-
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ner, and to the same extent as in the case of

any other rule of the House.

(c) INSTRUMENTALITIES OF CONGRESS.—

(1) IN GENERAL.—The rights and protections
under this Act and title VII of the Civil Rights Act
of 1964 (42 U.S.C. 2000e et seq.) shall, subject to
paragraph (2), apply with respect to the econduet of

- each instrumentality of the Congress.

(2) ESTABLISHMENT OF REMEDIES AND PRO-
CEDURES BY INSTRUMENTALITIES.—The chief offi-
cial of each instrumentality of the Congress shall es-
tablish remedies and procedures to be utilized with
respect to the rights and protections provided pursu-
a;t to paragraph (1). Such remedies and procedures
shall apply exclusively.

(3) REPORT TO CONGRESS.—The chief official
of each instrumentality of the Congress shall, after
establishing remedies and procedures for purposes of
paragraph (2), submit to the Congres's a report de-
seribing the remedies and procedures. |

(4) DEFINITION OF INSTRUMENTALITIES.—For
purposes of this section, instrumentalities of the
Congress include the following: the Architect of the
Capitol, the Congressional Budget Office, the Gener-

- al Accounting Office, the Government Printing Of-
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fice, the Office of Technology Assessment, and the
United States Botanic Garden. o
(5) CONSTRUCTION.—Nothing in this seetion
shall alter the enforcement procedures for individ-
uals protected under seetion 717 of title VII for the

Givil Rights Act of 1964 (42 U.8.C. 2000e-16).

SEC. 20. ALTERNATIVE MEANS OF DISPUTE RESOLUTION.

Where appropriate and to the extent authorized by
law, the use of alternative means of dispute resolution, in-
cluding settlement negotiations, conciliation, facilitation,
mediation, factfinding, minitrials, and arbitration, is en-
couraged to resolve disputes arising under the Acts or pro-
visions of Federal law amended by this Aect.

SEC. §l. SEVERABILITY.

If any provision of this Act, or an amendment made
by this Aect, or the application of such provision to a.ny
person or cireumstances is held to be invalid, the remain-
der of this Act and the amendments made by this Act,
and the application of such provision to other persons and
cirecumstances, shall not be affected.

SEC. 22. EFFECTIVE DATE.

Except as otherwise specifically provided, this Act

and the amendments made by this Act shall take effect

upon enactment.



