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"Civil Rights Act of 1991."

Signing Statement

Today, I am pleased to sign S. 1745, the "Civil Rights Act
of 1991." 'This historic legislation st;éngthens.our employment
discrimination laws without fostering quotas or creating

incentives for frivolous litigation.

Employment discrimination law should seek to prevent
improper conduct and foster the speedy resolution of conflicts.
This Act, a bipartisan consensus, reflects a balance of thé

“goals of ridding the workplace of discrimination on the basis
of race, CO;or, sex, religion, national origip or disability,
ensur;ng that employers4can hire on the basis of merit and
abilities without the fear of unwarranted litigation, and

ensuring that aggrieved parties have effective remedies.

Much of the 1on§ effort to build the consensus behind this
bill focused on only a few provisions. But most of the Act's
major provisions have never been the subject of serious
disagreement. I have long advocated revision of the statute of
limitations for'challenges to discriminatory seniority systems;
expansion of thé statutory prohibition agaipst racial
discrimination in connection with employment contracts; and the
creation of meaningful monetéry remedies fér all forms Of‘
workpléce haraésment brohibited by Title VII of the Civil

Rights Act of 1964. Similarly, my Administration has loﬁg



-
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- concurred in proposed changes to authorize expert witness fees
in Title VII caées; to extend the statute of limitations and -
authorize thé award of interest against the U.S. Government;
and to cure teghniéal defects with respect to providing notice
of the statute of limitations under the Age Discriﬁination in
Emplbyment Act of 1967. I am héppy fo note that each of these

issues is addressed in the Act that today becomes law.

Perhaps the most difficult issue on which to find a
consensus was the treatment to be givén cases alleging
"disparate impact.# Disparate impact cases arise from
employment practices that tend.to screen out employees from an
employer's workforce on the basis of race, sex or other
impermissible criteria even though the employer did not intend
to discriminate. Because employers can insulate themselves
from such lawsuits by making sure that their numbers come out
"right," it is critically important that employers believe that
their employment practices can be defended and hiring by the
numbers is not necessary. Indeed, gdch hiring turns the law on
its head by encouraging employers to méke décisions using the

very criteria that the law prohibits.

Until now, the law of disparate impact has been developed
by the Supreme Court in a series of cases stretching from the

1971‘G;;ggs.decision to the Watson and Wards Cove decisions in-

1988 and 1989. 1In opinions by Justices Sandra Day O'Connor and

Byron White, the Court has explained the safeguards against



‘safeguards against unfair application of disparate impact law

DRAFT

quotas and preferential treatment that have been included in

the jurisprudence of disparate impact. S. 1745 codifies this

theory of discrimination, while indluding'a compromise
provision that overrules Wards Cove by'shifting.to~the employer
the burden of persuasion on the "business necessity" defense.
This change in the burden of proof, combined with the inherent
tendencies of this kind of legal analysis, means it is

especially important to ensure that .all the legislation's other

are carefully observed. These highly technical matters are
addressed in detail in the analyses of S. 1745 placed in the
legislative reeord by Senatot Dole on behalf of himself and
several other Senators and of the Administration; See 137
Cong. Rec. S15472-S15478 (daily ed. October 30, 1991); 137
Cong. Rec. S15953 (daily ed. November 5, 1991). ThevExecutive
Branch will refer to this history for guidance in matters
related to disparate impact and the other issues addressed in

the documents.

Among the other provisions of the bill that generated

1engthy debate were the issues of monetary damages for unlawful

. discrimination under Title VII and the Americans with

Disabilities Act through incorpofatién punitive damages, and

ejury trials. S. 1745 adopts a compromise under which "caps"

have been placed on the amount that Juries may -award in such
cases. The adoption of these limits is troublesome to some

insofar as it creates questions of equal treatment and

1



troublesome to others because the caps are viewed as being toé
high. But eﬁpléyment discrimination c;ses are unique. They
strike at the very ability of a person to be an independent and
contributing member of society and revolve around ongoing
relationships. For that reason, they cannot be modeled on tort
law. Employment discrimination law should promote prevention
of unlawful practices, conciliation, anq prompt and fair B
resolution. Unlimited damages undermines these'goals.‘ Both

parties have incentives to fight on rather than resolve their

~dispute.

Yet, despite the "caps," introducing remedies of this kind
into the law of employment relations may lead to é variety of
undesirable collateral*effecfs, including reliance on
litigation in circumstances where other forms of dispute
resolution would be more appropriate. qutunately; section 118
of the Act ehcourages voluntary agreemehts between employers
and employees to rely on alternative mechanisms such as
mediation and arbitration. This provision is among the most
valuable in the Act because of the important contribution that
voluntary private arrangements can make in consérving the
scarce resources of the Federal judiciary and in resolving

employment disputes promptly and more amicably.

Whether or not S. 1745 produces an undesirable increase in
employment-related litigation, however, there can be no doubt

that unlawful discrimination will now expose American employers
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to more substantial sanctions than they have faced before. As
we have properly armed complaining parties with powerful new
legal tools, so must we redouble our efforts-to educate
employers and employees of the evil ofgemployment
discrimination and ensure that government plays a positive role
in this effort, not a negative one throughsindifference or by

creating inappropriate incentives.

Finally, although I am pleased that Congress has applied
the substance of this Act to both Houses, I would have
preferred that the bill provide the same right to a day in

court for congressional employees as other employées enjoy.

Since the Civil Rights Act was enacted in 1964, our Nation
has made great progress toward the elimination of employment
aiscrimination. I hope and expect that this legislation will
carry that progress further. Eben if such discrimination were
eliminated, however, we would have much Qork to do to advance
the American dream of equal opportunity for ali, Achieving
that dream will ;eqdire bold action and‘unmatched cooperation
to feform our education system, reélaiﬁ our inner cities from
vioience~and drugs, sfimulaté_job creation and economic gfbwth
and to nurture the American spirit of service to othefs. My

Administration is strongly committed to action in all these

. areas ahq I look forward to continuing the effort we celebrate

here today.
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Signing Statement -~ "Civil Rights Act of 1991."
K |

Today, I am pleased to sign S. 1745, the "Civil Rights Act
of 1991." This historic legislation strengthens our employment
discrimination laws without fostering quotas or creating

incentives for frivolous litigationf

Employment discrimination law should seek to prevent
improper conduct and foster the speedy resolution of conflicts.
This Act, a bipartisan consensus, reflects a balance of the
goals of ridding the workplace of discrimination on the basis
of race, color, sex, religion, national origin or disability,
ensuring that employers can hire on the basis of merit and
abilities without the fear of unwarranted litigation, and

ensuring that aggrieved parties have effective remedies.

Much of the long effort to build the consensus behind this
bill focused on only a few provisions. But most of the Act's
major provisions have never been the subject of serious
disagreement. I have long advocéted revision of the statute of
limitations for challenges to discriminatory seniority systems;
expansion of the statutory prohibition against racial
discrimination in connection with gmployment contracts; and the
creation of meaningful monetary remedies for all forms of
workplace harassment prohibited by Title VII of the Civil
Rights Act of 1964. Similarly, my Administration has long

concurred in proposed changes to authorize expert witness fees




in Title VII cases; to extend the statute of limitations and

authorize the award of interest against the U.S. Government;

and to cure technical defects with respect to providing notice
of thé statute of limitations under the Age-Discrimination in
Employment Act of 1967. I am happy to note that each of these

issues is addressed in the Act that today becomes law.

Perhaps the most difficult issue on which to find a i
consensus was the treatment to be given cases alleging
"disparate impact." Disparate impact cases arisé from
employment practices that tend to screen out employees from an
employer's workforce on the basis of race, sex or other
impermissible criteria even though the employer did not intend
to discriminafe. Because employers can insulate themselves
from such lawsuits by making sure that their numbers come out
"right," it is critically important that employers believe that

their employment practices can be defended and hiring by the

numbers is not necessary. Indeed, such hiring turns the law on

its head by encouraging employers to make decisions using the

very criteria that the law prohibits.

Until now, the law of disparate impact has been developed
A
by the Supreme Court in a series of cases stretching Eggg the

1971 Griggs decision to the Watson and Wards Cove decisions in

1988 and 1989. S. 1745 codifies the theory of disparate impact

developed in this line of cases, while overruling Wards Cove in

part to reflect congressional intent. Once a prima facie case



has been established by the plaintiff, the Act shifts the

burden of proof to the employer to demonstrate that the

practice in question is job related and justified by business

necessity.
\39%} The Act also makes clear that the plaintiff must identify
&\iy, the particular employment practice thaf resulted in the
g :
wtyr< disparate impact. Because of the shift in the burden of proof, i

o

it would be unfair and unworkable to make a defendant defend
every employment practice, even those that plaintiff knows are
not responsible for any disparity. . Yet, there may be cases in

which certain employment practices are so interwoven that they

cannot be separated. In those cases, the Act provides that the

plaintiff may treat the inseparable practices as one.

Because of the complexity of these cases and the
possibility that employers, to avoid litigation, may engage in
the very behavior éought to be avoided, it is extremely
important that the statute be properly interpreted. The
agreement reached in the Senate, and ratified by the House, was
carefully crafted and_addresséd many technical aspects of the
application 6f the Act's 1anguage.*;Legi§lative history
reflecting this agreement was entered in the legislative record-
by Senator Dole on behalf of himself ahd several other Senators
and the Administration. See 137 Cdng. Rec. S15953 (daily ed.
Nov. 5, 1991). It is vitally important to guide employers,

employees, government and the courts in the enforcement of the



Act. The Executive branch will refer to this history for
guidance in matters related to disparate impact and the other

issues addressed in the documents.

.Among-the other provisions of the bill that generated
lengthy . debate were the issues of monetary damagés for unlawful
discrimination under Title VII and the Americans with
Disabilities Act. through incorporation,‘punitiﬁe damages, and
jury trials. S. 1745 adopts a compromise under which "caps"
have been placed on the amount that juries may award in such
cases. The adopfion of these'limits is troublesome to some
insofar as it creates questions of equal treatment and
troublesome to others because the caps are viewed as being too
high. But employment discrimination cases are unique. They
strike at the very ability of a persoﬁ to be anyindependent and
contributing member of society and revolve around ongoing
relationships. For that reason, they cannof be modeled on tort
law. Employment discrimination law should promote prevention
of unlawful practices, conciliation, and prompt and fair
resolution. Unlimited damages undermines these Qoals. Both
parties have incentives to fight on rather than resolve their

dispute.

Yet, despite the "caps," introducing remedies of this kind
into the law of employment relations may lead to a variety of
undesirable collateral effects,  including reliance on

litigation in circumstances where other forms of dispute



resolution would be more appropriate. Fortunately, section 118
of the Act encourages voluntary agreements between employers

and employees to rely on alternative mechanisms such'as

mediation and arbitration. This provision is among the most

valuable in the Act because oézthe important contribution that
a

voluntary private arrangements can make in conserving the scaﬂ?

resources of the Federal judiciary and in resolving employment

disputes promptly and more amicably.

Whether or not S. 1745 produces an undesirable increase in

~ employment-related litigation, however, there can be no doubt

that unlawful discrimination will now expose American employers
to more substantial sanctions than they have faced beforéi As
we have properly armed complaining parties with pOWerful new
legal tools, so must we redoublé our efforts to educate
employers and employees of the evil of employment
discrimination and ensure that government plays a positive role
in this effort, not a negative one through indifference or by

creating inappropriate incentives.

Finally, although I am pleased that Congress has applied
the substance of this Act to both Houses, I would have
preferred that the bill provide the same right to a day in

court for congressional employees as other émployees enjoy.

Sinééffhe Civil Rights Act was enacted in 1964, our Nation

has made great progress toward the elimination of employment



discrimination. I hope and expect that this legislation will

carry that progress further. Even if such discrimination were
eiiminated; however, we would have much work to do to advance

the American dream of equal opportunity for all. Achieving

that dream will require bold action and unmatched cooperation

to reform our education system, reclaim our inner cities from
violence and drugs, stimulate job creation and economic groﬁth

and to nurture the American spirit of service to others. My o
Administration is strongly committed to action in all these

areas and I look forwar??gontinuing the effort we celeb;até

here today.
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THE WHITE HOUSE
WASHINGTON

November 20, 1991

MEMORANDUM FOR C. BOYDEN GRAY

_ FROM: ROGER B. PORTER A%/

, SUBJECT: Signing Statement - S. 1745, "Civil Rights Act
. of 1991i" )

I have reviewed the proposed signing statement for S.
1745, the Civil Rights Act of 1991. I am concernad about the
first paragraph on page 3 and recommend deleting the last two
sentences.

These sentences could be read as a challenge to the

- Executive Order on Affirmative Action. We may wish to do this,
but I question why we would want to do it in this context.

. Rather than focusing on conciliation with respect to civil
rights and the signing of a bill that will not cause guotas,
the press coverage will almost certainly be on this
Presidential directive.

Moreover, to be consistent with the thrust of this

. paragraph, the Administration would be expected to send
legislation to the Hill to eliminate the section 8(a) set-
aside program under the Small Business Administration. This
would be a highly charged action and one that should not be
undertaken lightly. Yet under the language of the signing
statement, I do not see how the President could propose
otherwise. . -

This is not a question of what the we ultimately may want
to achieve in substance. It is a question of what civil rights
story will appear on the front page of the Washington Post and
- New York Times on Friday. For these reasons, I recommend :
deleting these sentences from the signing statement.

cc: Phillip Brady
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_ Today I am pleased to sign S. 1745, the “ecivil Rights Act of
1991." This historic legislation strengthens the barriers and
sanctions against employment discrimination without fostering
~quotas or creating unacceptably strong incentives for needless
litigation. ,

Most of this Act's major provisions have been the subject of
a strong bipartisan consensus. Along with most members of the
Congress, for example, I have long advocated revision of the
statute of limitations for challenges to discriminatory seniority
systems; expansion of the statutory prohibition against racial
discrimination in connection with employment contracts; and the
creation of meaningful monetary remedies for all forms of :
workplace harassment outlawed under Title VII of the Civil Rights.
Act of 1964. Similarly, my Administration has long concurred in
proposed changes to authorize expert witness fees in Title VIT
cases; to extend the statute of limitations and authorize the
award of interest against the U.S. Government; and to cure
technical defects with respect to providing notice of the statute.
of limitations under the Age Discrimination in Employment Act of
1967. I am happy to note that every one of these issues is
addressed in the Act that becomes law today.

It is regrettable that enactment of these worthwhile
measures has been substantially delayed by controversies over
other proposals., §S. 1745 resolves the most significant of these
controversies, involving the law of "disparate impact," with
provisions designed to avoid creating incentives for employers to
adopt quotas or unfair preferences. It is extremely important
that the statute be properly interpreted -- by Executive branch
officials, by the courts, and by America's employers =-- so that

no incentives to engage in such illegal conduct are created.

As is by now well-known, "disparate impact" cases arise from
employment practices that lead to statistical disparities in an
employer's workforce even when the employer did not intend to
discriminate on the basis of race, sex, or other impermissible
criteria. Because employers can insulate themselves from such
lawsuits by making sure that their numbers come out "right," such
an- approach to discrimination inherently has some tendency to
turn the law on its head by encouraging employers to make
decisions based on the very criteria that the law declares
unlawfulr

Until now, the law of disparate impact has been developed by
the Supreme Court in a series of cases stretching from the Griggs
decision in 1971 to the Watson and Wards Cove decisions in 1988
and 1989. 1In opinions by Justices Sandra Day O'Connor and Byron
White, the Court has explained the safeguards against quotas and
preferential treatment that have been included in the
jurisprudence of disparate impact. 8. 1745 codifies this theory
of discrimination, while including a compromise provision that

1



overrules Wards Cove by shifting to the employer the burden of
persuasion on the "business necessity" defense. This change in
the burden of proof, combined with the inherent tendencies of
. this kind of legal analysis, means it is especially important to
‘ensure that all the legislation's other safequards against unfair
application of disparate impact law are carefully observed.
These highly technical matters are addressed in detail in the
analyses of S. 1745 placed in the legislative record by Senator
Dole on behalf of himself and several other Senators and of the
Administration. See 137 Cong. Rec. S15472-S15478 (daily ed. oOct.
30, 1991); 137 Cong. Rec. S15953 (daily ed. Nov. 5, 1991). I
direct that these documents be treated as authoritative
. interpretive guidance by all officials in the Executive branch
with respect to the law of disparate impact as well as the other.
matters covered in the documents.

The codification of disparate impact theory also requires
that Executive branch agencies immediately terminate all
regulations, rules, and programs of whatever nature that may be
inconsistent with the new law or with the principle of
discouraging quotas and unfair preferences. So-called "race
norming" of the General Aptitude Test Battery, for example, is
plainly forbidden by section 106 of the new Act. The Uniform
Guidelines on Employee Selection Procedures, which, among other
problems, permit and even encourage conduct that is illegal under
Title VII and embody an approach to disparate impact analysis not
adopted in S. 1745, are also to be terminated as soon as is
legally feasible; the relevant Federal agencies will begin work
on new guidelines, established under section 105 and other
provisions of the Act, designed to protect fully against the
risks of quota hiring and other unfair preferences.

Another important source of the controversy that delayed
‘enactment of this legislation was a proposal to authorize jury
trials and punitive damages in cases arising under Title VII. s.
1745 adopts a compromise under which "caps" have been placed on
the amount that juries may award in such cases. The adoption of
these limits on jury awards sets an important precedent, and I
hope to see this model followed as part of an initiative to
reform the Nation's tort systen.

Despite the "caps," introducing remedies of this kind into
the law of employment relations may lead to a variety of ,
‘'undesirable collateral effects, including reliance on litigation
in circumstances where other forms of dispute resolution would be
more appropriate. Fortunately, section 118 of the Act encourages
voluntary agreements between employers and employees to rely on
alternative mechanisms such as mediation and arbitration. This
provision is among the most valuable in the Act because of the
important contribution that voluntary private arrangements can
make in the effort to conserve the scarce resources of the:
Federal judiciary for those matters as to which no alternative
forum would be possible or appropriate.



Whether or not S. 1745 produces an undesirable increase in
employment-related litigation, there can be no doubt that
unlawful discrimination’will now expose American employers to
much more substantial sanctions than they have ever faced before.
. When we arm complaining parties with these powerful new legal
weapons, we must simultaneously redouble our efforts to ensure
that the Government does not inadvertently induce any employer to
violate the laws to which these sanctions are attached. h S
therefore direct the heads of all Federal departments and
agencies to conduct an immediate review of their equal
opportunity in employment programs. Any regulation, rule,
enforcement practice, or other aspect of these programs that
mandates, encourages, or otherwise involves the use of quotas,

- preferences, set-asides, or other similar devices, on the basis
of race, color, religion, sex, or national origin, is to be

~  terminated as soon as is legally feasible.

Finally, I must note my keen disappointment that the
Congress has once again failed to subject itself to the same
civil rights laws that it writes for others. Congressional
employees, for example, are still not granted access to the same
impartial judicial forums enjoyed by other Americans. Instead,
employees of the House of Representatives have no access to the
courts at all. Under Title III of S. 1745, Senate employees must
have their claims of discrimination adjudicated under internal
Senate procedures, with ne jury trials or punitive damages and
only the most limited form of judicial review. Moreover, certain
provisions in Title III, involving particularly requirements that
courts defer to the findings of fact of ' a congressional body, as
well as some of the measures affecting individuals in the
Executive branch and State governments, raise serious
constitutional questions. Because of these constitutional
issues, it is quite possible that Title III will never fully ,
provide even the very limited legal rights for Senate employees
that it purports to create.

Since the Civil Rights Act was enacted in 1964, our Nation
has made great progress toward the elimination of employment
discrimination. I hope and expect that this legislation will
carry that progress further. Even if such discrimination were
totally eliminated, however, we would not have done enough to
advance the American dream of equal opportunity for all.
Achieving that dream will require bold action to reform our
educational system, to reclaim our inner cities from violence and
drugs, to stimulate job creation and economic growth, and to
nurture the American genius for voluntary community service. My
Administration is strongly committed to action in all these
areas, and I look forward to new accomplishments in the months
ahead. '



Signing Statement - S. 1745, "Civil Rights Act of 1991."

Today I am pleased to sign S. 1745, the "Civil Rights Act of
1991." This historic legislation strengthens the barriers and
sanctions against employment discrimination without fostering
quotas or creating unacceptably strong incentives for needless
litigation.

Most of this Act's major provisions have been the subject of
a strong bipartisan consensus. Along with most members of the
Congress, for example, I have long advocated revision of the
statute of limitations for challenges to discriminatory seniority
systems; expansion of the statutory prohibition against racial
discrimination in connection with employment contracts; and the
creation of meaningful monetary remedies for all forms of '
workplace harassment outlawed under Title VII of the Civil Rights
Act of 1964. sSimilarly, my Administration has long concurred in
proposed changes to authorize expert witness fees in Title VII
cases; to extend the statute of limitations and authorize the
award of interest against the U.S. Government; and to cure
technical defects with respect to providing notice of the statute
of limitations under the Age Discrimination in Employment Act of
1967. I am happy to note that every one of these issues is
addressed in the Act that becomes law today.

C_It is regrettable that enactment of these worthwhile ‘
measures has been substantially delayed by controversies over /thnJGT
other proposals.'js; 1745 resolves the most significant of these oL
controversies, inVolving the law of "disparate impact," with
provisions designed to avoid creating incentives for employers to
adopt quotas or unfair preferences. It is extremely important
that the statute be properly interpreted -- by Executive branch
officials, by the courts, and by America's employers -- so that
no incentives to engage in such illegal conduct are created.

—

As is by now well-known, "disparate impact" cases arise from
‘employment practices that lead to statistical disparities in an
employer's workforce even when the employer did not intend to .
discriminate on the basis of race, sex, or other impermissible </
criteria. Because employers can insulate themselves from such
lawsuits by making sure that their numbers come out "right," such \
an approach to discrimination inherently has some tendency to \
turn the law on its head by encouraging employers to make )
decisions based on the very criteria that the law declares
unlawful.

Until now, the law of disparate impact has been developed by
the Supreme Court in a series of cases stretching from the Griggs
decision in 1971 to the Watson and Wards Cove decisions in 1988
and 1989. In opinions by Justices Sandra Day O'Connor and Byron
White, the Court has explained the safeguards against quotas and
preferential treatment that have been included in the
jurisprudence of disparate impact. S. 1745 codifies this theory
- of discrimination, while including a compromise provision that

1



overrules Wards Cove by shifting to the employer the burden of
persuasion on the "business necessity" defense. This change in
the burden of proof, combined with the inherent tendencies of
this kind of legal analysis, means it is especially important to
ensure that all the legislation's other safeguards against unfair
application of disparate impact law are carefully observed.
These highly technical matters are addressed in detail in the
analyses of S. 1745 placed in the legislative record by Senator
Dole on behalf of himself and several other Senators and of the
Administration. See 137 Cong. Rec. S15472-S15478 (daily ed. oOct.
30, 1991); 137 Cong. Rec. S15953 (daily ed. Nov. 5, 1991). I
direct that these documents be treated as authoritative
interpretive guidance by all officials in the Executive branch
with respect to the law of disparate impact as well as the other.
matters covered in the documents.

-

The codification of disparate impact theory also requires
that Executive branch agencies immediately terminate all
regulations, rules, and programs of whatever nature that may be
inconsistent with the new law or with the principle of
discouraging quotas and unfair preferences. So-called "race T?
norming" of the General Aptitude Test Battery, for example, is ¢
plainly forbidden by section 106 of the new Act. The Uniform
Guidelines on Employee Selection Procedures, which, among other
problems, permit and even encourage conduct that is illegal under

. Title VII and embody an approach to disparate impact analysis not

adopted in S. 1745, are also to be terminated as soon as is
legally feasible; the relevant Federal agencies will begin work
on new guidelines, established under section 105 and other
provisions of the Act, designed to protect fully against the
risks of quota hiring and other unfair preferences.

Another important source of the controversy that delayed S
enactment of this legislation was a proposal to authorize jury * N
trials and punitive damages in cases arising under Title VII. s.S““h
1745 adopts a compromise under which "caps" have been placed on
the amount that juries may award in such cases. The adoption of
these limits on jury awards sets an important precedent, and I

- hope to see this model followed as part of an initiative to

reform the Nation's tort system.

Despite the "caps," introducing remedies of this kind into
the law of employment relations may lead to a variety of
undesirable collateral effects, including reliance on litigation
in circumstances where other forms of dispute resolution would be
more appropriate. Fortunately, section 118 of the Act encourages
voluntary agreements between employers and employees to rely on
alternative mechanisms such as mediation and arbitration. This
provision is among the most valuable in the Act because of the
important contribution that voluntary private arrangements can
make in the effort to conserve the scarce resources of the
Federal judiciary for those matters as to which no alternative
forum would be possible or appropriate.
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Whether or not S. 1745 produces an undesirable increase in
employment-related litigation, there can be no doubt that .
unlawful discrimination will now expose American employers to
much more substantial sanctions than they have ever faced before.
When we arm complaining parties with these powerful new legal
weapons, we must simultaneously redouble our efforts to ensure
that the Government does not inadvertently induce any employer to
violate the laws to which these sanctions are attached. I
therefore direct the heads of all Federal departments and
agencies to conduct an immediate review of their equal
opportunity in employment programs. Any regulation, rule,
enforcement practice, or other aspect of these programs that
mandates, encourages, or otherwise involves the use of quotas,
preferences, set-asides, or other similar devices, on the basis
of race, color, religion, sex, or national origin, is to be
terminated as soon as is legally feasible.

Finally, I must note my keen disappointment that the
Congress has once again failed to subject itself to the same
civil rights laws that it writes for others. Congressional
employees, for example, are still not granted access to the same
impartial judicial forums enjoyed by other Americans. Instead,
employees of the House of Representatives have no access to the
courts at all. Under Title III of S. 1745, Senate employees must
have their claims of discrimination adjudicated under internal
Senate procedures, with no jury trials or punitive damages and
only the most limited form of judicial review. Moreover, certain
provisions in Title III, involving particularly requirements that
courts defer to the findings of fact of a congressional body, as
well as some of the measures affecting individuals in the
Executive branch and State governments, raise serious
constitutional questions. Because of these constitutional
issues, it is quite possible that Title III will never fully
provide even the very limited legal rights for Senate employees
that it purports to create. :

Since the Civil Rights Act was enacted in 1964, our Nation
has made great progress toward the elimination of employment
discrimination. I hope and expect that this legislation will -
carry that progress further. Even if such discrimination were
totally eliminated, however, we would not have done enough to
advance the American dream of equal opportunity for all.
Achieving that dream will require bold action to reform our
educational system, to reclaim our inner cities from violence and
drugs, to stimulate job creation and economic growth, and to
nurture the American genius for voluntary community service. My
Administration is strongly committed to action in all these
areas, and I look forward to new accomplishments in the months
ahead.
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U.S, EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, DC 20507

0CT 30 199

Office of
the Chairman

The Honorable John C. Danforth
United States Senate

24% Russell Senate Building
washington, D.C. 20510

Dear Jack:

For the reasonsg explained below, an amendment is needed to the
portion of Section 5 of 5.1745 identified as §1977A(b)(3)(A). As
you know, Section 5 provides that a Title VII complainant is
entitled to compensatory and punitive damages against a respondent
who intentionally engaged in an unlawful employment practice. The
limitations on damages provision, subsection (b)(3), places a cap
on the arount of punitive and speculative compensatory damages that
¢an be awarded against respondents. That cap is based on
Respondent's size with the smallest respondents, of course, being
subject to the least damages. The group subject to the smallest
($50,000) cap is defined, in subsection (b)(3)(A), as respondents
who have "16 = 100 employees." This definition appears to contain
a technical error.

Title VII applies, to employers who have fifteen or more
employees for each working day in each of twenty or more calendar
weeks in the current or preceding calendar vear. While Title VII
applies to employers who have exactly fifteen employees, the new
Bill's limitations on damages provision does not apply to them.
Thus, the bill appears to say that employers of exactly 15
employees are subject to unlimited damages.

Similarly, Title VIT also applies to employment agencies and
-to labor organizations. Those entities are covered by Title VII
without respect to their own size if, for example, they deal with
Title VII covered employers. Thus, under the current bill, very
small employment agencies and laber organizations, like employers
of fifteen employees, appear to be subject to unlimited damages.
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The Honorable John C. Danforth
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Accordingly, we recommend that subsection (A) be amended to
provide that:

in the case of a respondent who has 100 or
fewer employees in each of 20 or more calendar
weeks in the current or preceding calendar
year, $50,000.

Sincerely,

VR

Evan J. Kemp, Jr.
Chairman

¢¢: The Honorable William P. Barr
The Honorable Robert J. Dole
The Honorable John R. Dunne
The Honorable C. Boyden Gray
The Honorakle Nelson ILund
The Honorable George J. Mitchell
The Honorable John Sununu

——_— Y o —



L FoR REPUBLIAN CAucuc AT |PN

TALKING POINTS ON CIVIL RIGHTS COMPROMISE

-- This is a fair civil rights bill that I can support. I think
we as Republicans owe a great deal to the President, Senator
Danforth, and Senator Dole.

-~ We have come a long way during the year and one half we have
debated this legislation. In fact, only five months ago, the
House overwelmingly passed H.R. 1, a terrible bill, miles to the
left of the compromise reached last night.

. == I'd say the principal issue for many of us has long been the
effort by proponents to overturn the Wards Cove case dealing with
the standards and requirements for disparate impact cases under

.-Title VII. .In my view, the qompromisefworked out yesterday .
‘alleviates the principal concerns in this area. The concept of
"business necessity" is relatively straightforward. No
definition of the term is included in the bill. But the
legislative history clearly preserves caselaw that provides
flexibility to employers and will not compel employers to hire by
the numbers to avoid lawsuits. Further, the issue of
"particularity" (involving the extent to which plaintiffs can
blanketly challenge groups of employment practicesas opposed to
specific ones) is in my view resolved in the President’s favor.

-- The issue of expanding damages under Title VII (and allowing
compensatory and punitive damages under that statute for the
first time) was the second major area of contention. As you all
know, we had the business community coming unglued over this
issue. Moreover, I don not think any of us in this room wanted
to create a litigation boom under Title VII. On the other side,
we faced a forceful case for parity for women with minorities who
have long had unlimited damages and jury trials available to them
under Section 1981. The compromise last night caps such damages
and permits jury trials. It will likely make neither side
completely happy, but it is the best deal that could be reéached
under these circumstances.

(The actual caps are similar to the Danforth bill. However, we
have gone for the Danforth three tier system based on the size of
the business, to a four tier system ranging from $50,000 to
$300,000).

-~ There were, of course, other details worked out. Martin v.
Wilks, a decision I felt strongly about preserving, has been

————overturned; but-at-least not in-the wholesale manner-of-earlier
versions of this legislation. (I am hopeful the Supreme Court
will throw this provision out as unconstitutional. That is one
reason I have focused more of my attention of Wards Cove).

-- We started with legislation last year which was a grab bag
for the legal profession. A number of provisions overturning
cases which rein in lawyers have been dropped.
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U.S. Chamber of Commerce @ @ PY
LEGISLATIVE AND PUBLIC AFFAIRS

1615 H Streat, N.W, Washington, D.C. 20062 202/463-5406 Fax 202/463-3173

October 23, 1991

Donald J, Kroes
Vice President

MEMBERS OF THE UNITED STATES SENATE:

The U.S. Senate is considering S. 1745, a "civil rights" bill promoted by Senator John
Danforth (R-MO). This proposal would harm the cause of true civil rights by drastically
revising current civil rights laws to encourage litigation against employers, thus fostering hiring
and promotion by the numbers - i.c., by a quota system. It should also be noted that S. 1745
does not address the issue of harassment whereas the President’s civil rights bill, S. 611,
specifically addresses sexual harassment and provides additional monetary relief to victims of
unlawful harassment.

Since the June House vote, Senator Danforth has been trying to find a way to modify
the H.R. 1 approach to make it acceptable to a larger majority of legislators and the President.
Despite Senator Danforth’s admirable efforts to forge a compromise on this difficult issue, all
his proposals, including S. 1745, share a basic weakness -- their roots lie in the
counterproductive provisions of HR. 1. The latest Danforth proposal, S. 1745, has the
following fundamental deficiencies:

» Jury trials would be availabie. Punitive and compensatory damages of up to $300,000
(depending on the size of the compaity) could be awarded to each plaintiff, plus attorney’s fees.
Medical malpractice cases have shown what happens when such options are offered to juries:
they tend to view the damages limits as "foors" or as legally recommended amounts to be

awarded in every trial.

o It would allow plaintiffs to allege in a general way that all or some of an employer’s
hiring or promotion practices produced a discriminatory result, placing the burden of proof on
the employer to justify its practices. This turns "innocent until proven guilty” on its head, and
violates the basic tenet of American jurisprudence that the plaintiff must show not only that a
harm was suffered, but also what in particular caused the harm.

o In trying to find a compromise in a technical (but critical) area known as the
"business necessity" issue, Danforth’s proposal would prevent employers from trying to learn
virtually anything about a prospective employee’s background which is not clearly,
demonstrably, and directly related to the duties associated with the position in question.
Employers would be prevented, for example, from requiring any information pertinent to a
prospective employee’s potential for advancement in the company (e.g., education or work
experience not directly related to the immediate position).

o A last attempt to address the definition of "business necessity” by adopting language
from the Americans With Disabilities Act (ADA) fails to correct any problems. First, the

AT UE RN
s i
3 N

Join the U.S. Chamber. \’j

%\

ecause the fight gocs on.




U. 8. INOLTAFAX FAX PARGE B3

ADA does not contain a definition of "business necessity" so the definition cannot be
borrowed. Second, Title VII of the Civil Rights Act of 1964 and the ADA have fundamental
differences. Title VII asks employers to disregard minority status -- the ADA asks employers
to accommogdate disability status if necessary.

e It exempts from full protection employees of Congress and its instrumentalities.
Instead, the rights of these employees would be enforced by designated organs of Congress
such as the Senate Ethics Commitiee.

o It would result in employers, in order to avoid the threat of lawsuits, making hiring
and promotion decisions by a quota system based on race, gender, and religion. While this
legislation would not require guotas, quotas would be the cumulative result of its provisions.
Forced to choose between 1) hiring and promoting under a de facto quota system, and 2)
facing the prospect of extended, frequent, and expensive lawsuits, employers wiil opt for quotas
every time -- and understandably so.

The Danforth proposal makes it easier for employers to be sued and more difficult to
defend against a suit. The mere availability of compensatory and punitive damages would
encourage litigation, undermine EEOC conciliation efforts, embolden plaintiffs’ lawyers,
essentially force businesses to seek the advice of attorneys whenever 2 hiring or promotion
decision is made, and most importantly - would discourage seitlements and quick resolution
of disputes.

In short, Senator Danforth’s bill is too fundamentaily flawed to ever be truly improved.
This is why we support, instead, the President’s civil rights package, S. 611.

S. 611 would create new, equitable remedies for intentional harassment based on race,
sex, religion, color, national origin, or disability. Decisions on award amounts would be made
by a judge (as opposed to, under the Danforth proposal, all such decisions being made by
jury), and available equitable remedies would be capped at $156,000. S. 611 would require
plaintiffs to specify the employment practice they believe to be causing a disparate
employment impact, rather than allowing plaintiffs to allege simply that a "group of practices”
caused the impact.

Although S, 611 provides that once a plaintiff has shown that a practice has caused a
disparate impact, the employer must prove its innocence — the employer may do so by showing
that the particular employment practice in question is required by "business necessity" as
defined under the traditional legal method in use since 1971 (Griggs v. Duke Power), or by

showing the practice is-"manifestly related to the employment in question.”

Thank you for your consideration of our views.

Sincerely,

hrertit § fo

" Donald 0es
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FINAL COMPROMISE
(Amendments to §. 1745)
October 24, 1991
Purposes

On page 2, strike lines 18~22 and substitute the following:

"(2) to codify the concepts of "husiness hecessity" and "job
related" enunciated by the Supreme Court in Griggs v,

Duke Power Co., 401 U.8., 424 (1971), and in the other
Supreme Court decisions prior to Wards Cove Packing Co. v.
Atonio, 490 U.S. 642 (1989),

i

'Warg§<gove -~ Business Necessity/Cumulation/Alternative

Buginess Practice

On page 8, strike lines 17.24.

On page 9, strike lines 1-9.

On page 8, strike lines 19-24, on page 10, strike lines 1-20
and substitute the following:

"(k)(1)(A) An unlawful employment practice based on disparate
impact is established under this title only if --

(i) a complaining party demonstrates that a respondent uses a
particular employment practice that causes a disparate impact
on the basis of race, color, religion, sex, or national
origin and the respondent fails to demonstrate that the

challenged practice is iob related for the pogition in
question and consistent with business necegsity:; or ‘
(ii) the complaining party makes the demonst:ation described

employment practice. ~ _

(B) (i) With respect to demonstrating that a particular
employment practice causes a disparate impact as described in
subsection (A)(i), the complaining party shall demonstrate
that each particular challenged employment practice causes a
disparate impact, except that if the complaining party can
demonstrate to the court that the elements of a respondent’s
decision-making Process are not capable of separation for
analysis, the decision-making process may be analyzed as one

employment practice.

On page 10, line 22, strike the phrase ", in whole or in
significant part,". S

On page 11, strike lines 1-9 and substitute the following:
"(C) The demonstration referred to by subparagraph

(A)(ii) shall be in accordance with the law as it existed
on June 4, 1989, with respect to the concept ofl'alternative

oz
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concepts enunciated by the Supreme Court in Gr v,
Duke Power Co,, 401 U.S. 424 (1971), and in the other Supreme

Court decisions prior to Wards Cove v. Atonio, 490 U.S. 6492
(1989). e

PRI

T~ When a decigign:mak&ngwprOGEES”includes particular,

fuﬁEfIBﬁSIly-integrated practices which are components of the
Same criterion, standard, method of administration, or test,
guch as the height and welght requirements designed to
meéasure strength in Dothard v, Rawlinson, 433 u.s. 321
(1977, the particular, functionally4integrated practices may
be analyzed as one employment practice,

Expert Pees. add secticn authorizing expert fees in Section
1981 cases.

Dasmages. Technical changes pbertaining to apa coverage and
application to disparate impact caszes.

Revise caps on compensatory and punitive damages as follows:

Cap on Damages Size of Fmployer

$50,000 16-100 employees
$100,000 101-200 employees
$200,000 201-500 employees
$300,000 more than 500 employees

Page 2 -~ Final Compromise
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FINAL COMPROMISE
(Amendments to S. 1745)
October 24, 1991

Purposes
On page 2, strike lines 18-22 and substitute the following:

"(2) to codify the concepts of "business necessity" and "job.
related" enunciated by the Supreme Court in Griggs v.

Duke Power Co., 401 U.S. 424 (1971), and in the other
Supreme Court decisions prior to Wards Cove Packing Co. V.
Atonio, 490 U.S. 642 (1989).

Wards Cove -- Business Necessity/Cumulation/Alternative
Business Practice

On page 8, strike lines 17-24.

On page 9, strike lines 1-9.
On page'9, strike lines 19-24, on page 10, strike lines 1-20
and substitute the following:

"(k)(1)(A) An unlawful employment practice based on disparate
impact is established under this title only if --

(i) a complaining party demonstrates that a respondent uses a
particular employment practice that causes a disparate impact
on the basis of race, color, religion, sex, or national
origin and the respondent fails to demonstrate that the
challenged practice is job related for the position in
guestion and consistent with business necessity; or

(1i) the complaining party makes the demonstration described
in subparagraph (C) with respect to a different employment
practice and the respondent refuses to adopt such alternative
employment practice.

(B)(i) With respect to demonstrating that a particular
employment practice causes a disparate impact as described in
subsection (A)(i), the complaining party shall demonstrate
that each particular challenged employment practice causes a
disparate impact, except that if the complaining party can
demonstrate to the court that the elements of a respondent’s
decision-making process are not capable of separation for
analysis, the de0151on-mak1ng process may be analyzed as one
employment practice.

On page 10, line 22, strike the phrase ", in whole or in
significant part,".

On page 11, strike lines 1-9 and substitute the following:

- "(C) The demonstration referred to by subparagraph

(A)(ii) shall be in accordance with the law as it existed
on June 4, 1989, with respect to the concept of ’‘alternative



business practice’."”

Exclusive Legislative History. The terms "business
necessity" and "job related" are intended to reflect the
concepts enunciated by the Supreme Court in Griggs v.

Duke Power Co., 401 U.S. 424 (1971), and in the other Supreme
Court decisions prlor to Wards Cove v. Atonio, 490 U.S. 642
(1989).

When a decision-making process includes particular,
functionally-integrated practices which are components of the
same criterion, standard, method of administration, or test,

~such as the helght and weight requirements designed to

measure strength in Dothard v. Rawlinson, 433 U.S. 321
(1977), the particular, functionally-integrated practices may

- be analyzed as one employment practice.

Expert Fees. Add section authorizing expert fees in Section
1981 cases.

Damages. Technical changes pertaining to ADA coverage and
application to disparate impact cases.

Revise caps on compensatory and punitive damages as follows:

Cap on Damages Size of Employer
<

$50,000 | 16-100 employees
$100,000 101-200 employees
$200,000 201-500 employees

. $300,000 more than 500 employees'

Page 2 -~ Final Compromise
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NO. 866
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FINAL COMPROMISE
(Amendmentsg to §. 1745)
October 24, 1991
Purposes

On page 2, strike lines 18~22 and substitute the following:.

"(2) to codify the concepts of "business hecessity" and "job
related" enunciated by the Supreme Court in Griggs v.

Wards Cove -~ Business NecessitylcﬁmulationAAlternative
Business Practice

On page 8, strike lines 17.24,
On page 9, strike lines 1-9.

On page 9, strike lines 19-24, on page 10, strike lines 1-20
and substitute the following:

"(k)(1)(2) An unlawful employment practice based on disparate
impact is established under this title only if --

(i) a complaining party demonstrates that a respondent uses a
particular employment practice that causes a disparate impact
on the basis of race, color, religion, sex, or national
origin and the respondent failg to demonstrate that the
challenged practice is ijob related for the position in
vestion and consistent with business necessit ; or _

(ii) the complaining party makes the demonstration described
in subparagraph (C) with respect to a different employment
practice and the respondent refuses to adopt such alternative

employment practice causes a disparate impact as described in
subsection (A) (i), the complaining party shall demonstrate
that each particular challenged employment practice causes a
disparate impact, except that if the complaining party can
demonstrate to the court that the elements of a respondent'’s
decision-making brocess are not capable of separation for
analysis, the decision-making process may be analyzed as one
employment practice.

On page 10, line 22, strike the phrase ", in whole or in
significant part,".

On page 11, strike lines 1-9 and substitute the following:
"(C) The demonstration referred to by subparagraph

(A)(ii) shall be in accordance with the law as it existed
on June 4, 1989, with respect to the concept of ‘alternative

poz
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business practice’."

Exclusive Legislative Higtory. The terms "business
necesgity" and "job related" are intended to reflect the
congepts enunciated by the Supreme Court in V.

Duke Power Co., 401 U.S, 424 (1971), and in the other Supreme
Court decisions prior to Wards Cove v. Atonio, 490 U.S. 642

When a decision-making process includes particular,
functionally-integrated practices which are components of the
same criterion, standard, method of administration, or test,
such as the height and welght requirements designed to
méasure strength in Dothard v, Rawlin on, 433 U.8., 321
(1877), the particular, functionally-integrated practices may
be analyzed as one employment practice. '

Expert Feas. Add section authorizing expert fees in Section
1581 cases.

Damages. Technical changes bertaining to ADA coverage and
application to disparate impact cases.

Revise caps on compensatory and punitive damages as follows:

Cap on Damages Sige of Employer

$50,000 16-100 employees
$100,000 101-200 employees
$200, 000 201-500 employees
$300,000 rore than 500 employees

Page 2 -- Final Compromise
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NEWS YU.S. SENATOR FOR KANSAS

FROM: SENATE REPUBLICAN LEADER
FOR IMMEDIATE RELEASE CONTACT: WALT RIKER
OCTOBER 25, 1991 (202) 224-5358

NEARLY TWO YEARS AGO, WE BEGAN A ROUGH=-AND-TUMBLE JOURNEY
THROUGH THE THICKETS OF TITLE VII AND DISPARATE IMPACT LAW.

‘ AFTER ONE VETO, ONE ATTEMPTED VETQ OVERRIDE, SEVERAL FLOOR
VOTES, AND LOTS OF OVERHEATED RHETORIC, WE FINALLY END THIS
JOURNEY WITH A COMPROMISE.

. LAST NIGHT, SENATOR JACK DANFORTH, WHITE HOUSE CHIEF OF
STAFF JOHN SUNUNU, AND WHITE HOUSE COUNSEL BOYDEN GRAY PUT THE
FINISHING TOUCHES ON A COMPROMISE AGREEMENT THAT PRESIDENT BUSH
WILL ACCEPT,

THIS AGREEMENT WILL REMAIN FIRM IF NO POLITICALLY ATTRACTIVE
== BUT POLITICALLY UNACCEPTABLE -~ AMENDMENTS ARE ADOPTED,
PARTICULARLY AN AMENDMENT LIFTING THE CAPS ON DAMAGE AWARDS.

THE COMPROMISE IS NOT PERFECT. IT WILL NOT SATISFY
EVERYONE ., ,

THE CAPS ON DAMAGES MAY BE FATRLY REASONABLE -- TOO LOW FOR
80ME BUT & BIT TOO HIGH FOR OTHERS. ‘

THE LANGUAGE ON WARDS COVE MAY BE TOO BROAD TO SOME, OR TOO
NARROW TQ OTHERS.

BUT THAT’S THE NATURE OF A COMPROMISE, AND THAT'S THE BEST
WE CAN DO UNDER THE CIRCUMSTANCES. '

WHAT WE HAVE DONE IS PRODUCE AN AGREEMENT THAT -~ ONCE AND
FOR ALL -~ WILL UNTIE THE GORDION KNQT OF CIVIL RIGHTS -- AND
WITHOUT PRODUCING QUOTAS.

IT’'S OBVIOUS THAT MY REPUBLICAN COLLEAGUE FROM MISSOURI,
SENATOR DANFORTH, DESERVES OUR PRAISE FOR WORKING TIRELESSLY TO
GET WHERE WE ARE TODAY.

WITHOUT A DOUBT, SENATOR DANFORTH'S LEADERSHIP HAS BEEN THE
ENGINE DRIVING THE COMPROMISE EFFORT. THIS ENGINE HAS NOW COME
INTC THE STATYON. :

AND LET’S NOT FORGET PRESIDENT BUSH, WHO HAS TIME~AND~-TIME
AGAIN STATED THAT HE WAS PREPARED TO ACCEPT A FAIR AND
RESPONSIBLE CIVIL RIGHTS PROPOSAL. |

WELL, TODAY, WITH THIS AGREEMENT -- AN HISTORIC AGREEMENT ——
PRESIDENT BUSH HAS DELIVERED ON HIS PROMISE.

WE CAN HAVE A CIVIL RIGHTS ACT OF 1991.

THE TIME FOR DIVISIVENESS HAS ENDED, AND THE TIME FOR
HEALING HAS BEGUN.

##4



President's Bill

Authorizes a new monetary remedy for
harassment in the workplace on the
basis of race, sex, religion, or national
origin. No punitive damages.

Complaining party is required to use
employer's internal grievance procedure
(if any) before going to court.

$150,000 cap.

All cases to be tried by a judge, as in
current law, unless the Constitution
requires a jury for the liability phase of
the trial. Juries would never set the
amount of the award.

Special provisions creating incentives
for employers to (1) establish
compliance programs; (2) establish
internal grievance procedures; and (3)
take prompt corrective action in
response to harassment complaints.

Special provision authorizing courts to
issue an emergency order to put an
immediate halt to on-going harassment.

Congress is covered in the same
manner as the Executive branch.

Danforth Bill

Authorizes compensatory damages
(including pain and suffering), as well
as punitive damages, for virtually all
Title VII cases, including cases of
unintentional discrimination.

Plaintiff can by-pass the employer's
internal grievance procedures and go
straight to court.

No caps on past pecuniary losses (for
example, psychiatrist's fees). Caps on
other damages depending on firm size:

100 or fewer employees: $50,000.
101-500 employees: $100,000.
More than 500 employees:  $300,000.

Jury trials on demand. Juries would
both determine liability and set the
amount of the award.

No such provisions for ensuring that
employers have incentives to resolve
problems outside the courts.

No provision for emergency relief.

No legal rights for congressional
employees.



THE PRESIDENT'S CIVIL RIGHTS BILL
The President's bill -- S. 611 -- includes all the worthwhile measures
supported by a bipartisan consensus:
o Overturns the Patterson and Lorance decisions.

o Overturns the Wards Cove decision by shifting the burden of
proof to the employer in defending "business necessity."

o Creates new monetary remedies under Title VII with
meaningful caps.

o Authorizes expert witness fees in civil rights cases.

o Extends the statute of limitations and authorizes the award of
interest against the U.S. Government.

The President's bill uses the exact language of the Griggs holding
in defining "business necessity" -- "manifest relationship to the
‘employment in question."

The President's bill includes the exact "business necessity" language
from the 1979 Beazer opinion, which was accepted in the Wards
Cove dissent (written by the author of Beazer).

Any deviation from the exact language of the Supreme Court's pre-
Wards Cove holdings will inevitably raise the risks for employers
who do not have the "right' numbers. Years of litigation will be
needed to sort out the meaning of the new definition, and
employers who cannot endure that litigation will have to use quotas.

The President's bill will permit the President's educational reform
initiative to go forward unimpeded (see attached op-ed by Dr.
Chester Finn).

The President's bill preserves the right of victims of illegal quotas
to have their day in court and be treated like other civil rights
plaintiffs.

The President's bill will avoid a new litigation explosion and new
attorneys fees -- a lawyers' bonanza.



THE NEW YOR

By Chester E. Finn Jr.

. WASHINGTON
he Achilles’ heel of
education renewal Is
the lack of real-world
incentives for young
Americans 1o excel in

_ school. Creating such

Incentives without triggering charges

of discrimination is harder stiil.

Sure, it's important to get a diplo-
mAa. But among those who complete
high school, It matters little which
courses they take, how hard they
'study or what grades they earn.

The reason, sald the Commission
on the Skills of the American Work-_
force (n Its 1090 report, is that em-
ployers have come 10 see the diploma
as more a clue to character than lo.
learning. “They realized long ago,”
the commission tartly notes, “thst it
Is possible (o graduate from hi
school In this country and still
functionally flliterate."

An ever growing proportion of high

Chester E. Finn Jr., professor of edu-
cation at Vanderbilt University, (s
author of “We Must Take Charge:
Our Schoole and Our Future.* e was
an Assistant Secretary of Education
during the Reagan Administration.
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Education Reform vs. Civil Rights Agendas

Tough tests will aid
minority students.

school graduates now heads for col-
lege rather than the workplace. But
not more than 38 U.S. campuses reo-
ject mare applicants than they admit.
Most of our 3,400 degree-offering In-
stitutions welcome anyons with s

“heartbeat and a chockbook — and the

lstier may be walved if you quality
for tinanclel ald.

Open access {0 higher education is
& prized feature of American soclety.
.But what message does it send to the
J1th grader deciding whether to stay

. home on Tuesday night 1o reviss hiy

chomlatry lab report or go out and

. party with his friends? -

President Bush's sew education

stralegy, introduced last morith,

would change all this. Thie plan, devel-
oped by Secretary of Education La-
mar Alexander and a group of advis-
ers (mysel{ included), proposes to set
world-class standards In English,
math, sclence, history and geogra-
phy, and to accompany thess with
new natlonal tostd that colleges and

employers will use in their admis-
sions and hiring declsions.

When that day dawns, young people
will have Incentives to study. Admis-
sions and personnel offices will con-
fer real rewards on those who attaln

the new, higher standards in school

and will fevy unwelcome conse-
qQuences on those who don’t. In re-
sponse, millions of students will alter
thelr behavior. Americans, regard-
less of background, will take earning
serimisly because it will make a prac-
tical difference In thelr tives.

What happens in the meantime,
however, If those new standards and
tests yleld results that differ by gen-
der, race or ethnic group? Will any
college or employer dare to use them?

Federal law already makes it diff)-
cult for employers to require any
educational credentials or test scores
that have a “disparate Impact.”
Pending civil rights legisiation would

make thia harder stll). The Demo-’

crats’ bill requires employers to
prove that tests bear a “signiticant
relationship to successful perform-
ance of the Job.” Even the Adminle-
tration’s milder version expects any
education credentlals (o show a

“*“manifost relationship’ 10 the job.

How many personnel directors witl
be able to convince a Fedoral enforc-
er or judge that a young person’s

ce . e,
o s wme L U .
-

command of science and geography
Is germane (o the work of a forkiift
operator or receplionist? Yet so long
as employers are inhiblied from ex-
amining a candidate’s test scores,
“rationsl’ students will see no payolt
for buckling down to lsarn such subd-
jects. High marks won't matter.

Colleges could easity justify stiffer
academic prerequisites, But few
campuszs can afford to be persaick.
ety in their admisslons decisions —
and virtually all are determinedRo
enroll more minority students at sny
cost. Never mind that the soering
dropout rate among minority college
students Is a sign of the weak educa-
tional foundation that reformers :
to strengthen. ‘

A thoroughty revamped oduca
system would help end this paralysis,
Each year we would have millions
more young Americans schooled fep.
world standards as proved by teay

" by

results that are Il\dlnlln;uhh:’zl'g‘
race, gender or ethnicity.

Today, however, we face a CIM
sltuation in which few students gre,
apt to change their stufy habdits be-’
cause nelther employen: nor colleges!
reward academic achlevement.
Presldent \s urging tham 18 do sal Y1
anty that respond may be accusedwef
discriminating. ls that any way 1o
reach our national oducation goelsf( R

. . v s
R
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Sununu agreement with Kennedy last summer. Kennedy later
reneged.

Lloyd Cutler proposal to Boyden Gray. Bill Coleman accepted
this in a conversation with Sununu out at Andrews. Coleman
later reneged.

Vernon Jordan spoke with the President at Camp David, and
agreed to the earlier Sununu-Kennedy agreement. Jordan
later reneged on this at a meeting with Thornburgh and Gray.

Sununu agreemenf with Danforth this year. Danforth later
reneged.

President gave Danforth a written offer of language to solve
the "janitor problem." Rejected by Danforth without
explanation.

Danforth proposed to use 8 words from the ADA.
Administration (through Dole) agreed to put these 8 words in
the President's bill. Not accepted by Danforth.

Dole and Kassebaum made an offer to Danforth, which
Adnministration would have accepted. Rejected by Danforth
without explanation.

Domenici made a proposal to Danforth, which Administration
would have accepted. Rejected by Danforth. .



_ President's Bill .

: Authonzes a new monetary remedy for
harassment in the workplace on the

basis of race, sex, religion, or national

origin, No punitive d_amage_s

' Complaining party is 'requlred to use
-employer's internal grievance procedure
, (1f any) before gomg to court. ’

$150,000 cap.

-All' cases to be. tried by a judge, as in

_ " current law, unless the Constitution

" requires a jury for. the 11ab1hty phase of
the trial. Juries would never set the

' amount of the award

.. Special prov1510ns creatmg incentives

for. employers to (1) establish
comphance programs; (2) establish

~internal grievance procedures and (3)
.. take prompt corrective action in
,response to harassment complamts

[ Spec1a1 prov151on authorlzrng courts to
“issue an emergency order to put an
- 1mmed1ate halt to on-gomg harassment

 Danforth Bill

Authorizes compensatOry damages

"(mcludmg pain-and suffering), as well

as punitive damages, for virtually all

‘Title VII cases, including cases of

rr"’ tentronal d1scrlrmnat10n

Plaintiff can by-pass the employer's

internal grievance procedures and go
_strarght to court.

"'No caps on past pecumary losses (for

example, psychiatrist's fees). Caps on

: , other damages dependmg on firm 51ze:

. 100 or fewer employees $50,000.

101-500 employees: - $100;,000.-
More than 500 employees:  $300, 000.

Juty trials on demand. Juries would
both determine liability and set the
amount of the award. '

No such ‘provisions for ensuring that
employers have incentives to resolve

~ problems outside the courts.

" No provision for emergency relief.
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“Republican Senator Lashes At White House Criticism of Rights Bill(
TRy WILLIAM M. WELCH=

“fHssociated Press Writers

WASHINGTON (AF) _ Republican Sen. John Danforth, angered by the
Bush administration’s renewal of the guota charge against a civil
rights bill, said Wednesday that such " 'race politics’? hurts the
nation and his party.

"'This is not & guota issue.’? Danforith -said on-the Senate -
floor. "°1 am sorry that vet again this word “guota’ is being
bandied about wrongly as a way to try to characterize this
legislation.’?

The Missouri senator, the chief GOF sponsor of the pending civil
rights legislation, was reacting to a White House statement a day
earlier that used the word " 'guota’? to describe the rights bill.

*'1I had hoped to avoid a contentious battle on the floor of the
Senate, because I think race politics is not only bad for my
political party, I believe it's bad for the country,’? Danforth
told the Senate. ' “We have been unable to do that.'?

White House spockeswoman Judy Smith said President Bush’s
opposition to the bill had not been lessened by months of
negotiations and numerous changes by Danforth aimed at overcoming
the president’s objections. His latest change adopted languape Bush
had approved in & rights bill for the disabled that was enacted
last vyear.

Smith said that even with that change, the civil rights bill
TTwould drive employers to adopt guotas?? in hiring.

Repeating past administration coriticism of earlier versions of
the bill, Smith called the measure "'a lawyers' bonanza.’®

It would protect existing guotas from legal challenpe by
closing the courts to those who have been victimized by guotas and
consent decrees,'? she said.

Danforth adopted language from the Americans with Disabilities
Act in an attempt to solve a dispute over standards for employers
to use in defending themselves against charges of unintentional
discrimination for practices that have the effect of screening out
women and minorities in hiring.

He noted that Bush signed that bill "'in a Rose Garden ceremony
with much fanfare!?! last yvear.

The Americans with Disabilities RAct provides, among other
things, that selection criteria which have the effect of screening
out the disabled must be related to an ability of an employee to
perform the job,?? Danforth said. " "That is precisely the same
issue that will be before the Senate, maybe next week,'? on the
civil rights bill.

He said the issue boils down to whether " “the same standards
which apply to the disabled apply to blacks and women and Hispanics

cand other minorities.?®?

A leading Democratic supporter of civil rights legislation, Sen.
Edward M. Hennedy of Massachusetts, has endorsed Danforth®s latest

VeSS 10N

Danforth has said he hopes to attract encugh moderate Republican
senators to join Democrats in passing the measure with a two-thirds
majority capable of overriding Bush’s veto. Congress has never
gverridden a veto during Bush’s presidency.

The legislation is designed to negate & series of Supreme Court
rulings that have made it harder to win discrimination cases
against employers.

Bush last year vetoed & similar civil rights bill and the Senate
failed by one vote to override. A similar version passed the House
earlier this yvear, but supporters fell short of the two-thirds
majority needed to override.
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“Romania Miners Rampage in Bucharest, Set Fire to Government
Building(
“Eds: Leads with & graf to UPDATE with descriptions from scene,
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THE WHITE HOUSE
WASHINGTON

September 27, 1991

MEMORANDUM FOR JACQUELINE KENNEDY
OFFICE OF T CHIEF OF STAFF

FROM: NELSON LUN
ASSOCIATE SEL TO THE PRESIDENT
SUBJECT: Danforth Civil Rights Bill

Attached is a draft SAP (as submitted to OMB) on the Danforth
Civil Rights bill, along with several pages of talking points on
specific aspects of the bill.

Attachments

cc: C. Boyden Gray



DRAFT

DRAFT SAP - S. 1745, Civil Rights Act of 1991

If S. 1745 were presented to the President in its current form,
his senior advisors would recommend a veto. The bill suffers
from essentially the same major problems as H.R. 1, which was
passed by the House of Representatives this year, and last year's
Kennedy-Hawkins bill, which the President vetoed.

S. 1745 is a quota bill. The disparate impact provisions would
overturn two decades of Supreme Court precedent, replacing this
settled body of law with novel rules of litigation that will
drive employers to adopt quotas and other unfair preferences.
Employers who have not intentionally discriminated against
anyone, but whose bottom-line numbers are not "demographically
correct," will risk being dragged into lawsuits where the deck is
stacked in ways that make a succéssful defense almost impossible.

In addition to flawed provisions dealing with the prima facie
case and with "alternative employment practices,™ S. 1745 also
defines the "business necessity" defense much too narrowly. S.
1745, for example, would prevent employers from defending a host
of perfectly legitimate hiring and promotion criteria, including
educational standards that all of our students should be
encouraged to meet.

The bill's use of 8 words taken from the Americans with
Disabilities Act ("ADA") is a misleading gimmick. These 8 words
do not define "business necessity" either in the ADA (which uses
"business necessity" as an undefined term) or in S. 1745. Nor
does the use of these 8 words materially alter the definition in
S. 1745's predecessor bill (S. 1408). The same 8 words could be
inserted into the President's bill without changing its meaning,
yet the proponents of S. 1745 have not suggested that they would
accept the Administration bill if these 8 words were added to it.

S. 1745 is also a quota bill because it would close the courts to
those who have been victimized by quotas in consent decrees.

This provision is both manifestly unjust and constitutionally
suspect. It would, moreover, create new incentives for collusive
lawsuits in which employers would be encouraged to settle
complaints by one portion of their workforce by illegally
violating the rights of another group of employees.

Any new civil rights bill should include adequate provisions for
deterring harassment in the workplace, but it should not create a
lawyers' bonanza. §S. 1745 provides for jury trials and
compensatory damages in all Title VII cases, along with pun1t1ve
damages in some cases. (Damages would be made available in
disparate impact cases, which goes even beyond H.R. 1 and last
year's Kennedy-Hawkins bill.) These damages provisions would



DRAFT

transform Title VII from its original design, which emphasizes
conciliation and make-whole relief, into an entirely different
structure modeled on our Nation's tort system -- which is now
widely recognized to be in a state of crisis.

S. 1745 also continues the congressional pattern of exempting
itself from the civil rights laws. Although the bill includes
provisions that pretend to extend coverage to Congress, S. 1745
grants no judicially enforceable rights to congressional
employees.

The Administration's Proposal

The Administration's proposal, S. 611, would strengthen our
Nation's civil rights laws without creating powerful new
incentives for quota hiring. S. 611 also avoids subjecting
American businessmen and -women, and the victims of
discrimination, to endless and costly litigation.

Like S. 1745, the Administration bill would overturn the Lorance
and Patterson decisions; overturn Wards Cove by shifting the
burden of proof to the employer in defending "business
necessity"; authorize expert witness fees in civil rights cases;
and extend the statute of limitations and authorize the award of
interest against the U.S. Government. The Administration bill
would also make available new monetary remedies under Title VII,
with a $150,000 cap, for victims of harassment in the workplace,
and extend Title VII to apply to Congress.

In sum, the Administration bill achieves every legitimate goal of
S. 1745. These important new protections for American employees
should not be held hostage for S. 1745, which will produce quotas
and other forms of unfair preferential treatment,
disproportionately disadvantage small and medium-sized
businesses, and unduly enrich the plaintiffs' bar.



THE PRESIDENT'S CIVIL RIGHTS BILL

The President's bili -- S. 611 -- includes all the worthwhile measures
supported by a bipartisan consensus:

o Overturns the Patterson and Lorance decisions.

o Overturns the Wards Cove decision by shifting the burden of
~ proof to the employer in defending "business necessity."

o Creates new monetary remedies under Title VIl with |
meaningful caps. ‘

o  Authorizes expert witness fees in ci{ril rights cases.
o Extends the statute of limitations anld authorizes the award of
interest against the U.S. Governmeqt.
|
The President's bill uses the exact Iangu?ge of the Griggs holding
in defining "business necessity" -- "manifest relationship to the
employment in question." |

|
|

The President's bill includes the exact "b:usiness necessity" language
from the 1979 Beazer opinion, which was accepted in the Wards
Cove dissent (written by the author of Beazer).

|
Any deviation from the exact language of the Supreme Court's pre-
Wards Cove holdings will inevitably raise the risks for employers
who do not have the "right" numbers. Years of litigation will be
needed to sort out the meaning of the new definition, and
empioyers who cannot endure that litigation will have to use quotas.

The President's bill will permit the President's educational reform
initiative to go forward unimpeded (see attached op-ed by Dr.
Chester Finn). |

The President's bill preserves the right of victims of illegal quotas
to have their day in court and be treated like other civil rights
plaintiffs.

The President's bill will avoid a new litigation explosion and new
attorneys fees -- a lawyers' bonanza.



THE DANFORTH BILL DOES NOT "RESTORE" THE LAW

Proponents of H.R. 1 and the Danforth bill claim that they want only to "restore" the
law to what it was prior to some 1989 rulings by the Supreme Court. This is not
true.

Proponents of these bills are rewriting the law to institutionalize quotas and guarantee
full employment for lawyers. The Danforth bill differs from the President's bill on
four major issues -- in each case, the Danforth bill creates new law, not a restoration
of the law as it stood prior to the 1989 decisions.

0 With respect to Wards Cove, the Danforth bill (1) changes the definition of
"business necessity"; (2) eliminates the requirement that a plaintiff always
identify the particular employment practice being challenged; and (3) may bar
consideration of the expense of plaintiff's proposed alternative selection devices.

None of these three provisions "restores" prior Supreme Court law. Instead,
the Danforth bill stacks the deck against employers in ways that are supported
by no Supreme Court precedent -- and that will drive employers to adopt

. surreptitious quotas.

0 With respect to Martin v. Wilks, the Danforth bill places a unique burden on
certain civil rights plaintiffs. It would slam the courthouse door in the face of
those who want to challenge illegal quotas. This is both unconstitutional and
unfair. It has no basis in prior Supreme Court law.

0 With respect to the new compensatory and punitive damages provisions of the
Danforth bill, such remedies have never been available under Title VII of Civil
Rights Act of 1964. Congress itself made that decision over a quarter of a
century ago, and no Supreme Court decision -- in 1989 or any other year -- has
ever disturbed this settled principle.

0 With regard to Price Waterhouse v. Hopkins, the Danforth bill would overturn
a pro-plaintiff Supreme Court decision written by Justice Brennan, by creating a
brand new rule designed primarily for the benefit of lawyers.

0 When Justice Brennan's opinion was issued, the decision was hailed by
the NOW legal Defense Fund, National Women's Law Center, Women's
Legal Defense Fund, and the New York Times as a victory for plaintiffs.
Since that time, plaintiffs have prevailed over 70% of the time under
this decision.

o Only lawyers -- who are the true beneficiaries of the Danforth
provision -- could have the nerve to suggest that going far beyond
Justice Brennan has anything to do with "restoring" the law.



THE DANFORTH BILL IS A QUOTA BILL

The Danforth bill is a quota bill for the same reasons that last year's Kennedy-
Hawkins bill and this year's H.R. 1 were quota bills. First, it stacks the deck against
employers in disparate impact suits so that they have no choice but to adopt
surreptitious quotas. Second, it slams the courthouse door in the faces of those who
want to challenge illegal quotas.

Stacking the Deck

0 By making it almost impossible for employers to defend "bad numbers," the
Danforth bill creates enormous pressure for employers to avoid any selection
criterion that has a disparate impact. This bill will drive employers to meet a
quota for every racial, sexual, ethnic, and re11g10us classification. "Demographic
correctness,” not qualifications or ability, will determine who gets a job.

0 By eliminating the requirement that the plaintiff identify a particular
employment practice that caused any disparate impact, the Danforth bill
permits challenges to a group of practices that simply results in a bad "bottom
line," and imposes on employers the expense of proving the "business necessity"
of each practice, even though none of them caused a disparate impact.

0 The Danforth bill will force employers to defend, on narrow "job performance"

grounds, selection criteria that are perfectly legltlmate but not necessarily
related to how an individual performs the daily tasks of an entry level job.

0 The Danforth bill would allow courts to hold an employer liable for refusing to
use an alternative selection device with less disparate impact -- even though
that device may be prohibitively expensive.

- Slamming the Courthouse Door

0 Like Kennedy-Hawkins and H.R. 1, the Danforth bill overturns Martin v.
Wilks. In that case, the Supreme Court permitted a group of firefighters who
were not parties to a consent decree to challenge the promotion quotas
embedded in the decree. This decision simply reflects fundamental notions of
fairness and due process that apply to all other civil litigants: everyone is
entitled to his or her day in court.

0 Moreover, the only consent decrees that will ever be successfully challenged are
those that contain illegal preferences. Why should such decrees ever be
insulated from challenge?

0 The fact is, this provision is designed to disadvantage a specific class of civil
rights plamtlffs those who have been victimized by consent decrees
implementing quotas and unfair preferences.



WHY THE DANFORTH BILL IS A QUOTA BILL

Situation

At the mayor's request, a
fast food chain rejects
.dropouts below age 18 for
jobs during school hours.

A trucking company
promotes from within.
Dock workers (the pool for
future drivers) are not
allowed to have drunk
driving convictions.

The American Cancer
Society refuses to hire
cigarette smokers for any
job.

A state police force denies
employment to any
applicant with a criminal
conviction.

To reduce health insurance
costs, a mining company
refuses to hire those who
smoke on or off the job.

A lawyer hires law students
as interns so that she can
choose new lawyets based
on their performance as
interns.

None of these employers is
biased against women or
minorities. They want to
keep their policies without
being sued. How?

Danforth Bill

NO DEFENSE

NO DEFENSE

NO DEFENSE

NO DEFENSE

NO DEFENSE

NO DEFENSE

USE QUOTAS

S. 611
President's Bill

DEFENSIBLE POLICY

DEFENSIBLE POLICY

DEFENSIBLE POLICY
DEFENSIBLE POLICY
DEFENSIBLE POLICY

DEFENSIBLE POLICY

TREAT EVERYONE
THE SAME



THE DANFORTH BILL IS ANTI-EDUCATION

Under the Danforth bill, employers will risk ruinous lawsuits if they use educational
criteria when making h1rmg decisions. In defending agamst such lawsuits, employers will
have to prove their own innocence under a test that is much more difficult than anything
the Supreme Court has ever imposed.

Secretary of Education Lamar Alexander has warned that the Danforth proposal
threatens to undermine the educational reform efforts that are needed to salvage our

- failing schools.

0 Our young people are not bemg prepared to meet the demands of the 21st
century. Students will not stay in school and work hard at their studies unless
they are rewarded for the effort.-

0 The Danforth bill undermines incentives to get a good education. The bill
restricts employers ability to require skills and knowledge beyond what they can
prove in court is strictly needed for the initial job for which an individual is being
hired. The Danforth bill tells employers not to ask for high school diplomas or
transcripts for typical entry-level jobs.

0 This sends the wrong message to students and teachers alike. It says to students
that staying in school does not matter, because employers do not have the right to
know how well you did or even whether you graduated. It tells teachers that their
work is unimportant in the outside world.

Prominent union leader Albert Shanker agrees:

"[]nstead of downplaying achievement, we should be letting students know that
what they do in school will make a difference and that this will be true for all
students. And we should be sure that the new civil rights act will permit
employers to reward students who have done well. Anything else will teach
students the wrong lesson." (New York Times, March 24, 1991).

The U.S. military (which is not covered by Title VII) requires high school diplomas and
high test scores from all recruits. The military asks our young people to "Be All That
You Can Be," and Operation Desert Storm demonstrated the results. The Danforth bill
will encourage our kids to be the least they can be and still get away with it.

Foreign companies that compete with us economically routinely rely on the educational
records of prospective employees. Like our military, these foreign companies think it is
obvious why these records are so important. Under the Danforth bill, however, '
America's civilian employers will be threatened with lawsuits if they use these common
sense criteria in hiring.

If employers want to use common sense educational standards, the Danforth bill does
offer one surefire way to avoid legal 11ab111ty Use Quotas. If you hire by the numbers,
you can use whatever other hiring criteria you want, and you will never have to fear a
disparate impact lawsuit.



MARTIN v. WILKS SHOULD NOT BE OVERTURNED

Martin v. Wilks, 490 U.S. 755 (1989), permitted firefighters who had not been
parties to a consent decree to file a lawsuit alleging that they had been harmed
by the racial quotas in that decree.

The decision is a straightforward application of the fundamental rules of civil
procedure that govern all civil cases in the federal courts. The Court simply

said that civil rights cases are governed by the same rules that apply in other
cases, and that individuals who were not parties to a lawsuit cannot be bound
by the resolution of that lawsuit.

In other words, Wilks merely reaffirmed the bedrock principle that all
individuals are entitled to their day in court before they suffer harm at the
hands of the court.

Wilks involved white firefighters, but its underlying principle of procedural
fairness applies to everyone. It would, for instance, apply to blacks who might
be harmed by a decree favoring women, or women excluded by a decree
setting quotas for Hispanics.

Claims by some that Wilks threatens to upset legitimate expectations or induce
needless new litigation will not withstand scrutiny. Indeed, the Danforth bill's
use of vague and undefined new terminology (such as references to a person
whose interests were "adequately represented” by another person) may lead to
more unproductive litigation than would ever occur under the Wilks decision.

Critics have contended that scores of decrees would be overturned as a result
of Wilks. But two years after the decision not one reported decision has
thrown out a Title VII decree.

Adequate safeguards already exist to discourage frivolous or repetitive
challenges, such as the doctrines of res judicata, stare decisis, and law of the
case, as well as Rule 11 of the Federal Rules of Civil Procedure.

In all events, a consent decree. could be overturned because of Wilks only if it
were found by a court to violate a person's constitutional or civil rights. Why
should Congress seek to prevent challenges to such decrees? Why should
quota decrees be protected?
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THE DANFORTH BILL IS A LAWYERS' RELIEF ACT

Like H.R. 1 and last year's Kennedy-Hawkins bill, the Danforth bill is a dream-come-
true for the plaintiffs' bar. It will radically rewrite Title VII of the Civil Rights Act
of 1964, turning it into a tort-style litigation machine. And it contains a special
provision designed so that plaintiffs' lawyers will get paid in cases in which the
plaintiff herself does not get a cent.

Litigation Machine

o Like H.R. 1, the Danforth bill will, for the first time, authorize
compensatory and punitive damages in Title VII cases. It specifically contemplates
awards for "emotional pain, suffering, inconvenience, mental anguish, loss of enjoyment
of life, and other nonpecuniary losses," as well as punitive damages.

o Like H.R. 1, the Danforth bill provides for these cases to be tried to a jury,
which will determine both liability and the amount of damages.

0 Moreover, as drafted the bill would even go beyond H.R. 1 and make these
damages available in disparate impact cases, where discriminatory intent was not
shown.

o All of this is radical and new. Damages have never before been awarded
under Title VII, a statute that has worked well for over a quarter of a century.

0 Yet the Danforth bill would toss it out, and substitute instead the same tort-
style model that has made medical malpractice litigation a nightmare.

{

Lawyers' Gold Mine

o Like H.R. 1, the Danforth bill contains another provision included at the
demand of the plaintiffs' bar. It overturns the Supreme Court's decision in Price
Waterhouse v. Hopkins, a victory for plaintiffs that was written by Justice Brennan.

0 The reason? To guarantee that the lawyer will receive his attorney fees,
even if the employer's actions did not cause any harm to the plamtlff and the plaintiff
receives no relief.

o Under the Danforth bill, incentives are created for a whole new ciass of
litigation in which there is no prospect of relief for any plaintiff and in which the
litigation is conducted solely to generate attorney fees for the lawyers.

X ¥ * *

There is already too much litigation and too many lawyers. America doesn't need the
Danforth "lawyers' relief bill."



DAMAGES

In 1964, Congress carefully considered what remedies should be available for a
violation of Title VII. The decision was that reinstatement and back pay would
best serve to remedy discrimination quickly and efficiently. .

This "make whole" relief -- which restores victims of discrimination to their
rightful places in the economy and minimizes conflicts between employers and
employees -- was modeled after other labor statutes, particularly the National
Labor Relations Act, none of which authorizes damage awards.

The past 27 years have shown the wisdom of the choice Congress made. Title
VII has proven tremendously effective in transforming the workplace and
fighting discrimination.

Like H.R. 1 and last year's Kennedy-Hawkins bill, the Danforth proposal
radically alters the remedial focus of Title VII by authorizing awards of
compensatory damages (including pain and suffering), punitive damages, and
jury trials. :

The Danforth bill even goes beyond H.R. 1 and Kennedy-Hawkins by
authorizing damages in disparate impact cases, where no discriminatory intent
has been shown.

Damage awards will encourage litigation and discourage conciliation as
plaintiffs and their attorneys roll the dice in hopes of hitting a jackpot verdict.
This process will distract the parties from the productive quest to get the
victims of dlscrlmmatlon into their rightful places in the workforce.

Litigation will bog down and become a source of new and costly uncertainties
for plaintiffs and defendants alike. This is inevitable as claims for pain and
suffering, as well as for punitive damages, become staples of Title VII
litigation. Sadly, many plaintiffs who could have gotten a job and back pay
quickly will wait years for their cases to be resolved and many will end up with
nothing.

As the Washington Post said: "Punitive damages are a form of Russian
Roulette whose availability, not just in [civil rights] but other proceedings
should be narrowed, not il_lcreased." (Washington Post, April 26, 1991, p. A22.)

The model adopted by the Danforth bill, like that in Kennedy-Hawkins, is the
medical malpractice system, which is widely acknowledged to be in a state of
crisis because it is unpredictable, expensive, and slow.

By increasing the unpredictability of dlsparate impact cases, as well as of
disparate treatment cases in which statistics often play a significant evidentiary
role, the Danforth damages provisions will increase the pressure on employers
to adopt hiring and promotion guotas.



PRICE WATERHOUSE SHOULD NOT BE OVERTURNED

Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), held that when a Title VII
plaintiff proves that a discriminatory motive was a substantial factor in an
employment decision, the burden shifts to the employer to persuade the court
that the same decision would have been made in the absence of any
discriminatory motive.

This decision, in which the plurality opinion was authored by Justice Brennan,
is favorable to plaintiffs. It alters the traditional rule in civil litigation that the
burden of proof rests with the plaintiff throughout a case. The decision places
a substantial burden of proof on employers if they are to escape liability under
Title VIL

At the time it was issued, the Court's decision was hailed by liberal
commentators and lobbyists as a major victory.

-- Marcia Greenberger of the National Women's Law Center said that
Price Waterhouse "has advanced the law and put employers on notice
that they will have some explaining to do." (BNA, Daily Report for
Executives, May 3, 1989.)

- Sarah Burns of NOW Legal Defense Fund called the decision an
important victory for women's rights. (Associated Press, May 2, 1989,
PM cycle, Byline: James H. Rubin.)

-- Judith Winston of the Women's Legal Defense Fund put the decision
"in the win category." (Associated Press, May 2, 1989, PM cycle, Byline:
James H. Rubin.)

-- The New York Times called Price Waterhouse "a balanced, sensible
judgement" that made it easier for victims of employment discrimination
to have their cases heard. (New York Times, May 6, 1989, p. 26.)

The Department of Justice has found that plaintiffs have won over 70% of the
reported Title VII decisions since 1989 in which Price Waterhouse played a
significant role.

Provisions in the Danforth bill that overrule Justice Brennan's decision are
designed primarily to create new attorneys fee awards, even in cases where the
plaintiff does not receive a cent.

Under. the Danforth bill, incentives are created for a whole new class of
litigation in which there is no prospect of relief for any plaintiff and in which
the litigation is conducted solely to generate attorney fees for the lawyers.



THE WHITE HOUSE

Office of the Press Secretary
(New York, New York)

For Immediate Release ‘ September 24, 1991
STATEMENT BY THE PRESS SECRETARY

Administration officials have reviewed Senator Danforth's new
civil rights bill. Senator Danforth's tireless efforts on this
important matter are deeply appreciated, but regrettably have not
bridged the critical differences that have persisted throughout
the negotiations.

The new bill contains 8 words taken from the Americans with
Disabilities Act ("qualification standards, employment tests, or
other selection criteria"), but these 8 words do not state a rule
that courts can follow in deciding these cases.

The 8 words from the ADA do not change the meaning of the
definition of business necessity in Senator Danforth's previous
bill. They simply replace the phrase "employment practices that
are used as job qualifications or used to measure the ability to
perform the job." For more detail, see the attached analysis by
the Chairman of the EEOC.

The new bill does not solve the most serious problems with H.R. 1
(the bill passed by the House of Representatives this year) and
last year's Kennedy-Hawkins bill (which was vetoed by the
President). The new bill, like the previous bills, would drive
employers to adopt quotas by radically changing the law of
disparate impact; would protect existing quotas from legal
challenge by closing the courts to those who have been victimized
by quotas in consent decrees; and would transform civil rights
litigation into a lawyer's bonanza by creating a tort-style
system with juries awarding compensatory and punitive damages.

Although the 8 words from the ADA do not address these issues,
the Administration would be glad to include them in the
President's bill so that the definition of business necessity
- could read as follows:

"The term 'justified by business necessity'! means, in the
case of qualification standards, employment tests, or other
selection criteria, as well as any other employment
practice, that the challenged practice has a manifest
relationship to the employment in question or that the
respondent's legitimate employment goals are significantly
served by, even if they do not require, the challenged
practice." '

We hope the Congress will support the President's civil rights

bill, with or without the additional 8 words. We cannot support
Senator Danforth's bill.

## #



THE WHITE HOUSE

Office of the Press Secretary
(New York, New York)

For Immediate Release 7 September 24, 1991
STATEMENT BY THE PRESS SECRETARY

Administration officials have reviewed Senator Danforth's new
civil rights bill. Senator Danforth's tireless efforts on this
important matter are deeply appreciated, but regrettably have not
bridged the critical differences that have persisted throughout
the negotiations.

The new bill contains 8 words taken from the Americans with
Disabilities Act ("qualification standards, employment tests, or
other selection criteria"), but these 8 words do not state a rule
that courts can follow in deciding these cases.

The 8 words from the ADA do not change the meaning of the
definition of business necessity in Senator Danforth's previous
bill. They simply replace the phrase "employment practices that
are used as job qualifications or used to measure the ability to
perform the job." For more detail, see the attached analysis by
the Chairman of the EEOC.

The new bill does not solve the most serious problems with H.R. 1
" (the bill passed by the House of Representatives this year) and
last year's Kennedy-Hawkins bill (which was vetoed by the
President). The new bill, like the previous bills, would drive
employers to adopt quotas by radically changing the law of
disparate impact; would protect existing quotas from legal
challenge by closing the courts to those who have been victimized
by quotas in consent decrees; and would transform civil rights
litigation into a lawyer's bonanza by creating a tort-style
system with juries awarding compensatory and punitive damages.

Although the 8 words from the ADA do not address these issues,
- the Administration would be glad to include them in the
President's bill so that the definition of business necessity
could read as follows:

"The term 'justified by business necessity' means, in the
case of qualification standards, employment tests, or other
selection criteria, as well as any other employment
practice, that the challenged practice has a manifest
relationship to the employment in question or that the
respondent's legitimate employment goals are significantly
served by, even if they do not require, the challenged
practice." A

We hope the Congress will support the President's civil rights

bill, with or without the additional 8 words. We cannot support
Senator Danforth's bill.

## #



THE WHITE HOUSE

WASHINGTO\J : /

July 28, 1991

. pear Jack:

The meeting on Thursday was helpful to me, and I
- appreciate all the energy you’ve put into the
civil rights issue. A

as I understand it, you are worried that I would
allow what Griggs ruled out: the use of unjusti- =
fied educational requirements for menial jobs that -
are not tied to promotion pollc1es. The Attorney
General assures me that this is not allowed under
my bill, but, to nail it down, I’'ve asked for -some
'addltlonal language, which I am enclosing. .

’Ensuring:that Griggs is preserved is far better
‘than broadly legislating new rules that say-
employers cannot use educational standards in
hiring decisions except in limited circumstances.
I cannot ignore the advice of the Secretary of : .
Education, the Attorney General and the Chairman - g
of the EEOC that the other pending proposals will =
seriously, if not fatally, undermine the reform

and renewal of our educational system by

~discouraging employers from relying on educational

effort and achievement.

I understand that you have contacted Dick about S
some of the other outstanding issues, and I hope ' .
you can resolve them quickly so that I can 51gn a :

good blll this year.

Sincerely,
The Honorabie John C. Danforth

United States Senate
Washington, D.C. 20510



Leglslatlve History to Accompany
Section 3 of the Pres1dent's Civil Rights Bill (S. 611)

The definition of the term "justified by business necessity"
is meant to codify the meaning of business necessity as used in
Griggs v. Duke Power Co., 401 U.S. 424, 432 (1971), and
subsequent cases, including New York City Transit Authority v.
Beazer, 440 U.S. 568, 587 & n. 31 (1979). Such a definition was
reaffirmed even by the dissent in Wards Cove: "Griggs made it
clear that a neutral practice that operates to exclude minorities
is nevertheless lawful if its serves a valid business purpose."
See 109 S. Ct. at 2129 (1989) (Stevens, J., dlssentlng) (emphasis
added) .

The Supreme Court has consistently made clear that the
business necessity defense must permit employers to defend-

employment practices that they have adopted in the furtherance of

legitimate employment goals. At the same time, however, the
Court has never permitted the business necessity defense to
excuse arbitrary or whimsical employment criteria unrelated to
the demands of the employment or the employer's valid business
purposes. In Griggs itself, for example, the operator of a power
plant required applicants for jobs as coal handlers to have a
high school diploma and to register satisfactory scores on two
aptitude tests. The defendant had never tried to determine
whether such credentials were relevant in any way to work as a
coal.handler or to any other position in the company.

. In partlcular, the employer made no showing that, in order
to fulfill a genuine business need, its criteria took into
account capability for the next succeedlng position or related
future promotions. See 401 U.S. at 431-432. Where an employer
adopts educational credential requirements for a menial job
without giving any consideration to the relationship between such
requirements and the requirements of the job or any other valid
business objective (such as capability for promotlons), the
business necessity defense is unavailable under Griggs and under
“this bill as well.

St TR pde S




|
|
I
|

UNITED STATES DEPARTMENT OF EDUCATION
THE SECRETARY

JL 25 1991

The Honorable Orrin G. Hatch
United States Senate
washington, DC 20510-4402

Dear Senator Hatch:

Thank you for your recent letter requesting my views on the
effects S. 1408 could have on the national crusade for education
reform. I am deeply concerned about the possible effect that
S. 1408 could have on student motivation to stay in schoel and to
" work hard in school. Although the "business necessity" language

of the bill is ambiguous in some respects, it is my understanding

that employers would often have difficnity in defending the use
of legitimate educational criteria in making hiring decisions. I
have grave doubts about the wisdom of legislation that would
threaten employers with civil liability if they asked prospective
employees for a high school transcript or a diploma. To tell
employers not to consider such information when making hiring
decisions would undermine the importance of staying in school and
working hard in school. It would send precisely the wrong ,
message to students and teachers. It would say to students that
staying in school doesn't matter, because employers don't have
the right to know whether you graduated or whether you did well.
It would say to teachers that their work is unimportant in the
outside world. L A

'~ Virtually everyone who is concerned about the future of our
nation understands that our population is not sufficiently well
educated to meet the demands of the twenty-first century. Study
after study has shown that neither our young pecple--nor our
adult population=--has the level of knowledge and skills that will
be needed to succeed in a changing world. In order to change
this situation, we must improve our schools. In order to improve
our schools, we must enhance incentives for students to do well
"in school. We must send a message that attendance in school,
‘achievement in school, and graduation from school are important.
Our plans for improving the nation's educational system will be
Jecpardized by any legislation that inadvertently devalues

. schooling and depresses academic standards.

I am sure Congress is well aware that our national :

.. competitiveness depends on a better educated workforce. Because
- the global. economy is rapidly changing, workers must have the

skills to ‘adapt to new work requirements or otherwise they will

be left behind by change. Education is the key to equipping

workers to respond to change. Employers in many competing

400 MARYTAND AVE., SW. WASHINGTON, DL 20202-0100
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. work hard and finish school. .

‘page 2 - Lettsr to the Honorable Orrin G. Hatch

nations routinely examine the educational. credentials of -
prospective employees. ‘ : :

contrary to this global reality, S. 1408 appears to say that
employers will not be able to reguire entry-level employees to
have the skills and knowledge necessary to perform functions
other than those required by the exact job for which they are
being considered. In effect, the bill seems to require that -
employers hire as if every job is a changelass and dead-end job.

I hope that the Congress will not do.anything to remove or
andercut the ability of the labor market to reward students who

Tamar Alexander

l, Yass
PR S
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-séw..\ ‘ EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

' @ g | ~ WASHINGTON, D.C. 20507

JN 24 Isg)

OrricE orF .
THE CHAIRMAN

The Honorable John H., Sununu

Chief of the Staff to the President
Firat Ploor, West Wing *

The White House

Waghington, D.C. 20500

Dear Governor: »
As Chairman of the principal Federal agency charged with

implementing c¢ivil rights laws as .the apply to employment
discrimination, I am urging that the Administratien npot accept the

"business necessity" language proposed by Senator Danforth in his

letters to you of June 19 & 20, 199%91. “

The focus of- the Danforth "business necessity" langquage will, if
adopted, undermine the President's 000: - u on
Stratagy by making it extremely difficult for employers to show

- that use of educational credentials and objective measures of

academic achievement are legally defensible. The tragedy of the
Danforth proposal is that it would actually cause -disproportionate
haxm to minorities, while claiming the flag of civil rights,

In propcsing his latest definition.of "business necessity," Senator

Danforth quoted the following language from the 1971 Supreme Court

V. Duke Pouwer Co. decision:

.The Commission accordingly interprets 'professionally
developed ability test! to mean a test which fairly .
measures the knowledge or gkills required by the
particular job or class of jobs which the applicant
seeks, or which fairly affords the employer a chance to
pul r c ' 1 to pe a
1gb 8. (401 U.S. 433 n.9, emphasis in
Senator Danforth's letter). '

"My concern is that the Commission and the courts have so broadly

construed the meaning of Griggs that all selection procedures, not

~Just employment tests, must be shown to be a "business necessity"
if they adversely affect members of a class coversd by Title VII.
- The 1978 Guideld o e 1 o

a8, for
exanple, define the universe of affected practices as follows:

Section 2B: Employment decisions. These guidelines apply
to tests and other s t e B ic
« Employment



decisions include but are not 1limited to hiring,
promotion, demotion, membership (for example, in a labor
organization), referral, retention, and licensing and
certification, to the extent that 1licensing ‘and
cartification may be covered by Federal equal employment
opportunity law. Other selection decisions, such as
selection for training or transfer, may also be
considered employment decisions if they lead to any of
the decisions listed above (emphasis added).

The most sericus shortcoming of Senator Danforth's proposal ig its
focus on job performance in the "business necessity® definition.
While seemingly reasonable at first blush, Senator Danforth's focus
on job performance will make it extremely difficult, if not
impossible, for employers to show that use of educational
credentials and objective measures of academic achievement are
legally defensible.

The Danforth proposal may constrain an employer in unekpected ways.
Imagine the virtual impossibility of defending, for example, an
employer's use of a high school diploma or a liberal arts degree
in English or history in terms of how that knowledge directly
raelates to job performance for most entry-level positions. It
e¢imply can't be done. Furthermore, are undergraduate education
majors the only teaching candidates qualified to teach? The
Danforth proposal's focus means a school district in many cases

. would not be able to prefer candidates with advanced degrees

because the undergraduate education degree is the only "correct"
curriculum directly ©related to b e . The
Administration's bill, by centrast, would permit that same school
district to insist on candidates with advanced degrees and non-
education majors with degrees, for example, in BEnglish or history.

An additional unintended consequence of the Danforth's bill's focus
on job performance is that it will undermine the President's
c 003 a teqy. One of the strategic national

‘goals established by President Bush is that by the year 2000:

"(E)very school in America will ensure that all students
learn to use their minds well, so they may be prepared
for responsible citizenship, further learning, and
productive employment in our modern economy." ‘

Yot as Chestef Finn recently wroté in a m_ggm op-ed piece
(5/18/91) entitled "Educational Reform ve. Civil Rights Agendas,"

- realizing the President's educational- strategqy will nmean
challenging the status quo:

How many personnel directors will be able to convince a
Federal enforcer or judge that a young person's command
of science and geography is germane to the work of a
forklift operator or receptionist? Yet so long as
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employers are inhibited from exanining a candidate's test
gcores, ‘'rational! students will see no payoff for
buckling down to learn such subjects. High marks won't
matter. 7 : ' :

Challenging the status quo means reexamining Griggg in light of an
econonmy that is significantly more complex and demanding than is
suggested by the facts at jgsue in that power plant. The fact
gituation in Griggs revealed that Duke Power waived their high
gchool diploma requirement for initial assignment to manual labor -

positions but required the diploma for those wishing to transfer

to better paying indoor jobs. Duke Power used an alternative
requirement that instead of having a high schoel diploma, in order
to qualify for positions requiring more than a strong back, it was
necessary to attain the average score for high scliool graduates
nationwide on two professionally developed ability tests., As I am
gure by now you are aware, both the high school diploma and test
requirements adversely affected minorities and the xest, as they:

- say, is history.
The Supreme Court has held that an employer has. the burden to

defend the "business necessity" of any employment standard that
adversely affects mnembers of a class covered by Title VII.
Unreasonably narrow interpretations of "business necessity" by the
EEOC, the Labor Department, and some lower courts created terrible
legal risks for firms that required educational achievement of

‘their applicants. As a consequence of Grigas, given the expense

and uncertainty of Title VII litigation, many employers simply
abandoned requiring high school diplomas and checking transcripts

for any job. Furthermore, the Supreme Court in Griggs stated that:

n(I)t is unnecessary -to reach the question whether
testing requirements that take into account capability
for the next succeeding position or related future
promotion might be utilized upon a showing that such long
range requirements fulfill a genuine business need.®

We think that impreving this nation's competitiveness warrants
addressing tha promotability issue of "capability for the next
succeeding position® and the Administration's bill Qoes so. '

The unintenided consequence of Griggs bhas been to eliminate
employers' ability to reward learning. The resulting lack of
signals to students from employers that academic achievement counts
has meant that for the past two decades since the 1971 Grigas
decision, the most basic incentive for many students to take school
seriously has been missing. Now, more than a quarter of a century

_after the Civil Rights Act of 1964 was passed and in an

increasingly competitive multi-national narketplace, we find that
our economy is less dépendent on strong backs and i3 more dependent
on jobs requiring developed cognitive skills and abilities and the
capability to benefit from training for the next succeeding



position.

According to the Hudson Institute's 1988 report Qpportunity 2000,
more than half of all new jobs created over the next 20 years will
require some education beyond high school and almost a third will
be filled by college graduates (compared with only 22% of all
occupations today). Notwithstanding employers' ever increasing. -
dependence on individual competence in order to remain competitive,
students, parents and teachers will not be able to point to a
revard for learning if employers are for all practical purposes:
precluded  from e¢ven inquiring about degree status much 1less
rewarding academic achievement. = As the 8ecretary of Labor's
Commission on Workforce Quality and Labor market Efficiency has
recently urged: .

The business community should...show through their hiring
and promotion decisions that academic achievements will
be rewarded. : -

The need to encourage academic achievement by encouraging employers
to reward students who achieve academically will be met by the
Administration's definition of "business necessity" which is the -
same as the definition adopted by the Supreme Court. The Danforth
bill's ' definition of "business necessity," focusing on Job
performance, will in effect make use of educational credentials and
objective measures of academic achievement indefensible unless
quotas are also employed. .

For fifteen months, I've maintained that we would not have an
acceptable c¢ivil rights bill until we aired the philosophical
differenceas between the Administration (back to merit hiring) and
the civil rights community (proportional representation in the
workplace). Lawyers could not write a satisfactory bill until

v (e} 1 c e ted.

As you know, Governor, I was deeply involved in the early
negotiations on the Americans With Disabilities Act (ADA). The
White House and disability community had few differences on
sections concerning employnment, transportation, relay
comnunications for the deaf, or coverage of state and local
governments. The arsa of contention was public accommodations,
At that time; I told you the disability community wanted total
access: a "flat world" tomorrow. Because it was a question of
civil righta, the disability community did not believe there could
be a cost defense, You replied that it wasn't fair to placa a
financial burden on small businesses that had no government
contracts or received no federal money. : : '

You stated that the disability community's demand was not
reasonable and clearly against Republican Party philosophy.
Eventually both sides agreed to the "readily achievable" astandard
for existing public facilities to ensure mainstream opportunities



tor disabled people. The ADA negdtiations wvere exemplary in that
both sides thoroughly discussed areas of philosophical
disagreement. Had we not dona so, the ADA would never have becone

lavw.

prefully‘ the information I have ﬁroirided wvill encourage additional
candor about these dAiffering philosophies between the parties.
Unless the latest Danforth definition of "business necessity" is

- rejected, when employers realize that they will be unable to defend

use of educational credentials and objective measures of acadenmic
achievement under the Danforth bill, they will have little choice
but to revert to hiring by the numbers. For these reasons I urge
the Administration pnot agree to the Danforth compromise "business
necessity" language.

Best reijards '

Bvan J. Kemp, Jr.
Chairman
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Deay Governor:

As Chairman of the principal Federal agency charged with
implementing civil rights laws as .thei' apply to employment
discrimination, I am urging that the Administratien pot accept the
"business necessity" language proposed by Senator Danforth in his
letters to you of June 19 & 20, 1551. .

The focus of the Danforth "businaess necessity® language will, if
adopted, undermine the President's 000 u o
Strategy by making it extremely difficult for employers to show
that use of educational credentials and objective measures of
academic achievement are legally defensible. The tragedy of the
Danforth proposal ia that it would actually cause disproportionate
bharm to minorities, while claiming the flag of civil rights,

In proposing his latest definition of "businesgs necessity," Senator
Danforth quoted the following language from the 1971 Suprene Court

€riggg v. Duke Power Co. decision:

.The Commigsion accordingly interprets 'professionally
developed ability test' to mean a test which fairly .
measures the knowledge or skills required by the
particular job or class of jobs which the applicant
seeks, or which ta1r1¥ affords the employer a chance to
n ¢ to pe a
b8, (401 U.S. 433 n.9, emphasis in
Senator Danforth's letter).

My concern is that the Commission and the courts have so broadly
construed the meaning of Griggs that all selection procedures, not
Just employment tests, must be shown to be a "businessg necessgity®
if they adversely affect members of a clasa coversd by Title VII,
The 1978 Gui i e 1 [ a, for
example, define the universe of affected practices as follows:

SQétion 2B: Employment decisions. These guidelines apply
to tests and other t 8 c
« Enmployment



decisions include but are not 1limited to hiring,
promotion, demotion, membership itor example, in a labor
or.ganization) » referral, retention, and 1licensing and
certification, to the extent that licensing ‘and
certification may be covered by Federal equal employment
opportunity law. Other selection decisions, such as
selection for training or transfer, may also ba
considered employment decisions if they lead to any of
the decisions 1isted above (amphasis added).

The most seriocus shortcoming of Senator Danforth's proposal is its

focus on in the "business necessity" definition.
While seemingly reasonable at first blush, Senator Danforth's focus
on will make it extremely difficult, if not

impossible, for employers to show that use of educational
cradentials and objective measures of academic achievement are
legally defensible. :

The Danforth proposal may constrain an employer in unexpected ways.
Imagine the virtual impossibility of defending, for example, an
employer's use of a high school diploma or a liberal arts degree
in English or history in terms of how that knowledge directly
relates to job performance for most entry-level positions. It
eimply can’'t be dcne. Furthermore, are undergraduate education
majors the only teaching candidates qualified to teach? The
Danforth proposal's focus means a school district in many cases
. would not be able to prefer candidates with advanced degrees

because the undergraduate education degree is the only "correct"

curriculum diractly related to b e . The
Administration's bill, by contrast, weuld permit that same school
district to insist on candidates with advanced degrees and non-
education majors with degrees, for example, in Bnglish or history.

An additional unintended consequence of the Danforth's bill's focus
on job performance is that it will ‘undermine the President's

c 00 a tegy. One of the strategic national
goals established by President Bush is that by the year 2000:

"(E)very school in America will ensura that all students
learn to use their minds well, so they may be prepared
for responsibie citizenship, further learning, and
productive employment in our modern economy.,

Yot ag Chester Finn recently wrote in a New Y op-ed plece
(5/18/91) entitled "Educational Reform vs. Civil Rights Agendas,"
realizing the Pregsident's educational strategy will mean
challenging the gtatus quos '

How many personnel directors will be able to convince a
Federal enforcer or judge that a young person's command
of science and geography is germane to the work of a
forklift operator or receptionist? Yet go long as
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employers are inhibited from examining a candidate's test
scores, 'rational' students will see no payoff for
buckling down to learn such subjects. High marks won't
natter. ' '

challenging the status quo means reexamining Griggg in light of an
econony that is significantly more complex and demanding than is
suggested by the facts at issue in that power plant. The fact
gituation in Griggs revealed that Duke Power waived their high
school diploma requirement for initial assignment to manual labor
positions but required the diploma for those wishing to transfer
to better paying indoor jobs. Duke Power used an alternative
requirement that instead of having a high school diploma, in order
to qualify for positions requiring more than a strong back, it was
necessary to attain the average score for high sclicol graduates
nationwide on two professionally developed ability tests. As I am
gure by now you are aware, both the high school diploma and test
requirements adversely affected minorities and the rest, as they
say, is history. :

The Supreme Court has held that an employer has. the burden to
defend the "business necessity" of any employment standard that
adversely affects members of a olass covered by Title VII.
Unreasonably narrow interpretations of "business necessity® by the
EEOC, the Labor Department, and some lower courts created terrible
legal risks for firms that required educational achievement of
their applicants. As a consequence of Griggs, given the expense
and uncertainty of Title VII litigation, many employers simply
abandoned requiring high school diplomas and checking transcripts
for any job. Furthermore, the Supreme Court in Griggs stated that:

n(I)t is unnecessary -te reach the question whether
testing requirements that take into account capability
for the next succeeding position or related future
pronmotion might be utilized upon a showing that such long
range requirements fulfill a genuine business need."

We think that impreving this nation's competitiveness warrants
addressing the premotability issue of "capability for the next
succeeding position™ and the Administration's bill does so.

" The unintended consequence of Griggms has been to eliminate

employers' ability to reward learning. The resulting lack of
signals to students from employers that academic achievement counts
has meant that for the past two decades since the 1971 Griags
decision, the most basic incentive for many students to take school
seriously has been missing. Now, more than a quarter of a century
after the Civil Rights Act of 1564 was passed and in an
increasingly competitive multi-national marketplace, we f£ind that
our econony is less dépendent on strong backs and is mors dependent
on jobs requiring developed cognitive skills and abilities and the
capability to benefit from training for the next succeeding



pesition.

According to the Hudson Institute's 1988 report Qpportunity 2000,
more than half of all new jobs created over the next 20 years will
requira some education beyond high school and almost a third will
be filled by college graduates (compared with only 22% of all
occupations today). Notwithatanding employers' ever increasing.
depandence on individual competence in order to remain competitive,
students, parents and teachers will not be able to point to a
revard for learning if employers are for all practical purposes
precluded from even inquiring about degree status much less
rewarding academic achievement. As the Secretary of Labor's
Commission on Workforce Quality and Labor market Efficiency has
recently urged: .

The business community should...shew through their hiring
and promotion decisions that academic achievements will
be rewarded. "

The need to encourage academic achievement by encouraging employers
to reward students whe achieve academically will be met by the
Administration's definition of "business necesgity"” which is the -
samg as the definition adopted by the Supreme Court. The Danforth
bill's definition of "business necessity," focusing on
pexformance, will in effect make use of educational credentials and
objective measures of academic achievement indefensible unless
quotas are also employed. :

For fifteen months, I've maintained that we would not have an

acceptable c¢ivil rights bill until we aired the philosophical

differences hetween the Administration (back to merit hiring) and

the civil rights community (proportional representation in the
O (]

workplace).
these very real philosophical differences were openly confronted.

As you know, Governor, I was deeply involved in the early
negotiations on the Americans With Disabilities aAct (ADA). The
White House and disability community had few differences on
sections concerning employment, transportation, relay
communications for the deaf, or coverage of state and local
governments. The area of contention was public accommodations,
At that time, I told you the disability community wanted total
access: a "flat world" tomorrow. Because it was a question of
civil rights, the disability community did not believe there could
be a cost defense. You replied that it wasn't fair to place a
financial burden on small businesses that had no government
contracts or received no federal money. - :

You stated that the disability community's demand was not
reasonable and clearly against Republican Party philosophy.
Eventually both sides agreed to the "readily achievable® standard
for existing public facilities to ensure mainstream opportunities



for disabled people. The ADA negotiations were exemplary in that
both sides thoroughly discussed areas of philoscphical
disagreement. Had we not done so, the ADA would never have beconme

law.

Hopefully the information I have provided will ancourage additional
candor about these differing philosophies between the parties.
Unless the latest Danforth definition of "business necessity" is
rejected, when employers realize that they will be unable to defend
use of educational credentials and objective measures of acadenmic
achievement under the Danforth bill, they will have little choice
but to revert to hiring by the numbers. For these reasons I urge
the Administration not agree to the Danforth compromise "business
necessity" language.

Best regards,

o

Evan J. Kenmp, Jr.
Chairman



THE WHITE HOUSE

WASHINGTON

July 28, 1991

pear Jacks:

The meeting on Thursday was helpful to me, and I
appreciate all the energy you’ve put into the
civil rights issue.

as I understand it, you are worried that I would
allow what Griggs ruled out: the use of unjusti- *
fied educational requirements for menial jobs that
are not tied to promotion policies. The Attorney
General assures me that this is not allowed under
bill, but, to nail it down, I’'ve asked for .some
‘additional language, which I .am enclosing.

Ensuring that Griggs is preserved is far better
than broadly legislating new rules that say
employers cannot use educational standards in
hiring decisions except in limited circumstances.
I cannot ignore the advice of the Secretary of
Bducation, the Attorney General and the Chairman
of the EEOC that the other pending proposals will
seriously, if not fatally, undermine the reform
and renewal of our educational system by
discouraging employers from relying on educational
effort and achievement.

I understand that you have contacted Dick about
some of the other outstanding issues, and I hope
you can resolve them quickly so that I can sign a
good bill this year.

Sincerely,

oA

The Honorable John C. Danfort
United States Senate ,
Washington, D.C. 20510




Legislative History to Accompany

Section 3 of the President's Civil Rights Bill (S. 611)

The definition of the term "justified by business necessity"
is meant to codify the meaning of business necessity as used in
Griggs v. Duke Power Co., 401 U.S. 424, 432 (1971), and
subsequent cases, including New York City Transit Authority v.
Beazer, 440 U.S. 568, 587 & n. 31 (1979). Such a definition was
reaffirmed even by the dissent in Wards Cove: "Griggs made it
clear that a neutral practice that operates to exclude minorities
is nevertheless lawful if its serves a valid business purpose."
See 109 S. Ct. at 2129 (1989) (Stevens, J., dissenting) (emphasis
added) .

The Supreme Court has consistently made clear that the
business necessity defense must permit employers to defend
employment practices that they have adopted in the furtherance of
legitimate employment goals. At the same time, however, the
Court has never permitted the business necessity defense to
excuse arbitrary or whimsical employment criteria unrelated to
the demands of the employment or the employer's valid business
purposes. In Griggs itself, for example, the operator of a power
plant required applicants for jobs as coal handlers to have a
high school diploma and to register satisfactory scores on two
aptitude tests. The defendant had never tried to determine
whether such credentials were relevant in any way to work as a
coal handler or to any other position in the company.

In particular, the employer made no showing that, in order
to fulfill a genuine business need, its criteria took into
account capability for the next succeeding position or related
future promotions. See 401 U.S. at 431-432. Where an employer
adopts educational credential requirements for a menial job
without giving any consideration to the relationship between such
- requirements and the requirements of the job or any other valid

business objective (such as capability for promotions), the
business necessity defense is unavailable under Griggs and under
this ‘bill as well.



UNITED STATES DEPARTMENT OF EDUCATION
THE SECRETARY

JL 25 ig9l

The Honorable Orrin G. Hatch
United States Senate

washingten, DC 20510-4402

Dear Senator Hatch:

Thank you for your recent letter requesting my views on the
effects S. 1408 could have on the natiocnal crusade for education
reform. I am deeply concerned about tha possible effect that
S. 1408 could have on student motivation to stay in school and to
work hard in school. Although the "businass necessity® langquage
of the bill is ambiguous in some raspacts, it is my understanding
that employers would often have difficulty in defending the use
of legitimate educational critaria in making hiring decisions. T
have grave doubts about the wisdom of legislation that would _
threaten employers with civil liability if ‘they asked prospective
employees for a high school transcript or a diploma. To tell
employers not to consider such information when making hiring
decisions would undermine the importance of staying in school and
working hard in school. It would send Precisely the wrong
messagae to students and teachers. It would say to stundents that
staying in school doesn't matter, because employers don't have

educated to meet the demands of the twanty-first century. Study
after study has shown that neither our young people~-nor our
adult population--has the level of knowledge and skills that will
bae needed to succeed in a changing world. 'In order to change
this situation, ve must improve our schools. In order to improve
our schools, we must enhance incentives for students to do wall
in school. We must send a message that attendance in school,
achievement in school, and graduation from school are important.
Our plans for improving the nation's educational system will be
Jecpardized by any legislation that inadvartently devalues '
schooling and depresses academic standards.

I am sure Congress is well aware that ocur national .
competitiveness depends on a better educated workforce. Because
tha global economy is rapidly changing, workers must have the
skills to ‘adapt to new work requirements or otherwise thay will
ba left behind by change. Education is the key to equipping
workers to respond to change. Employars in many compating

400 MARYLAND AVE, SW. WASHINGTON, D.l‘. 202020100
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pations routinely examine the educational credentials of

prospective erployees. :

contrary to this global reality, S. 1408 appaears to say that
amployers will not be able to require entry-leval employees to
have the skills and knowledge necsssary to perform functions
other than those required by the exact job for which they are
being considered. In effact, the bill seems to require that
employers hire as if avery job is a changelass and dead-end job.

I hope that the Congrass will not do.anything to remove or
andercut the ability of the labor market to reward students who
work hard and finish school. . _ )

Tamayry Alexander -



UNITED STATES SENATE
WASHINGTON, D. C.

JOHN C. DANFORTH
MissouRri

June 27, 1991

Honorable John Sununu

Chief of Staff to the President
The White House

Washington, D. C. 20500

Dear John:

I am enclosing a copy of the
legislation that will be introduced
today, together with a draft showing how
it compares to the legislation as
originally introduced.

I have enjoyed working with you on
this and look forward to continuing to
work with you in the future.

Sincerely,

Enclosures

THE CHIEF of STAFF
has seen
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S.
To strengthen and improve Federal civil rights laws,
and for other purposes.

IN THE SENATE OF THE UNITED STATES
JUNE __, 1991

A BILL

To strengthen and improve Federal civil rights laws, and for other
purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the "Civil Rights Restoration Act of
1991".

SEC. 2. FINDING AND PURPOSE.

(a) FINDING.--Congress finds that legislation is necessary to
provide additional protections against unlawful discrimination in
employment.

(b) PURPOSE.--The purpose of this Act is to respond to recent
decisions of the Supreme Court by expanding the scope of relevant
civil rights statutes in order to provide adequate protection to
victims of discrimination.

SEC. 3. PROHIBITION AGAINST ALL RACIAL DISCRIMINATION IN THE MAKING
AND ENFORCEMENT OF CONTRACTS.
Section 1977 of the Revised Statutes (42 U.S.C. 1981) is
amended--
(1) by inserting "(a)" before "All persons within"; and
(2) by adding at the end the following new subsections:
"(b) For purposes of this section, the term ‘make and enforce
contracts’ includes the making, performance, modification, and
termination of contracts, and the enjoyment of all benefits,
privileges, terms, and conditions of the <entxraets

The rights protected by this section are protected
against impairment by nongovernmental discrimination and impairment
under color of State law.".

SEC. 4. CLARIFYING PROHIBITION AGAINST IMPERMISSIBLE CONSIDERATION
OF RACE, COLOR, RELIGION, SEX, OR NATIONAIL ORIGIN IN EMPLOYMENT
PRACTICES.

(a) IN GENERAL.--Section 703 of the Civil Rights Act of 1964
(42 U.S.C. 2000e--2) is amended by adding at the end the following



new subsection:
"(k) Except as otherwise provided in this title, an unlawful
employment practice -is established when the complaining party
demonstrates that race, color, religion, sex, or national origin
was a motivating factor for any employment practice, even though
other factors also motivated the practice.".
(b) ENFORCEMENT PROVISIONS.--Section 706(g) of such Act (42
U.S.C. 2000e--5(g)) is amended--
(1) by designating the first through third sentences as
paragraph (1);
(2) by designating the fourth sentence as paragraph
(2)(2); and
(3) by adding at the end the following new subparagraph:
"(B) ] Ia—a—ease where an individual proves a
violation u on 703(k) and a respondent demonstrates that
the respondent would h he absence of
3 the court--

""(1i1l) shall not award damages or issue an order requiring
any admission, reinstatement, hiring, promotion, or payment,
described in subparagraph (A)."

SEC. 5. FACILITATING PROMPT AND ORDERLY RESOLUTION OF CHALLENGES TO
EMPLOYMENT PRACTICES IMPLEMENTING LITIGATED OR CONSENT JUDGMENTS OR
ORDERS.

Section 703 of the Civil Rights Act of 1964 (42 U.S.C.
2000e-2) (as amended by section 4 of this Act) is further amended
by adding at the end the following new subsection:

"(l)(1l)(A) Notwithstanding any other provision of law, and
except as provided in paragraph (3), an employment practice that
implements and is within the scope of a litigated or consent
judgment or order that—

Liy—was—entered—earlier than—the date of the enaectment
ofthis—-subseckiont—and

Lii) resolves a claim of employment discrimination under
the Constitution or Federal civil rights laws may not be challenged
under the circumstances described in subparagraph (B).

"(B) A practice described in subparagraph (A) may not be
challenged in a claim under the Constitution or Federal civil
rights laws--

"(i) by a person who, prior to the entry of the judgment
or order described in subparagraph (A), had--

"(I) actual notice of the proposed judgment or order
nt to apprise such perso h judgment or order might
£ ¥ affect the interests § of such person and
that ‘opportunity was availab. objections to such
judgment or order and

ffi




"(II) a reasonable opportunity to present objections
to such judgment or order; or ;
"(ii) by a person whose interests were adequately
represented by another person who
judgment or order -pxi

L4433 Nothing in this subsection shall be construed to--

"(A) alter the standards for intervention under rule 24
of the Federal Rules of Civil Procedure or apply to the rights of
parties who have successully intervened pursuant to such rule in
the proceeding in which the parties intervened;

"(B) apply to the rights of parties to the action in
which the litigated or consent judgment or order was entered, or of
members of a class represented or sought to be represented in such
action, or of members of a group on whose behalf relief was sought
in such action by the Federal Government;



"(C) prevent challenges to a 1litigated or consent
judgment or order on the ground that such judgment or order was
obtained through collusion or fraud, or is transparently invalid or
was entered by a court lacking subject matter jurisdiction; or

"(D) authorize or permit the denial to any person of the
due process of law required by the Constitution.

L4y Any action not precluded under this subsection that:
challenges an employment consent judgment or order described in
paragraph (1) ex—{2} shall be brought in the court, and if possible
before the judge, that entered such judgment or order. Nothing in
this subsection shall preclude a transfer of such action pursuant
to section 1404 of title 28, United States Code.’’.

SEC. 6. DEFINITIONS.

Section 701 of the Civil Rights Act of 1964 (42 U.S.C. 2000e)
is amended by adding at the end the following new subsections:

"(1) The term ‘complaining party’ means the Commission, the
Attorney General, or a person who may bring an action or proceeding
under this title.

"(m) The term ‘demonstrates’ means.to meets the burden of
production and persuasion. _

"(n) The term ‘respondent’ means an employer, employment
agency, labor organization, Jjoint labor-management committee
controlling apprenticeship or other training or retraining program,
including an on-the-job training program, or Federal entity exrhead

of—aFederalentity subject to section 717.".

SEC. 7. EXPANSION OF RIGHT TO CHALLENGE DISCRIMINATORY SENIORITY
SYSTEMS.
Section 706(e) of the Civil Rights Act of 1964 (42 U.S.C.
2000e--5(e)) is amended--
(1) by inserting "(1)" before "A charge under this
section"; and
(2) by adding at the end the following new paragraph:
"(2) For purposes of this section, an alleged unlawful
employment practice occurs j}
"(A)—when a senlorlty”system is adopted, whem an individual
becomes subject to a seniority system, or whea a person aggrieved
is injured by the application of a seniority system or provision of
the system; and
"(B) +£ the system *s—aééegeé—%e—have-been adopted for an
intentionally discriminatory purpose, in violation of this title,
whether or not that discriminatory purpose is apparent on the face
of the seniority provision.".

SEC. 8. AUTHORIZING AWARD OF EXPERT FEES.

Section 706(k) of the Civil Rights Act of 1964 (42 U.S.C.
2000e-5(k)) is amended by inserting " (including expert fees)" after
"attorney’'s fee".



SEC. 9. PROVIDING FOR INTEREST AND EXTENDING THE STATUTE OF
LIMITATIONS IN ACTIONS AGAINST THE FEDERAL GOVERNMENT.
Section 717 of the Civil Rights Act of 1964 (42

12 U.s.C. 2000e-16) is amended--

(1) in subsection (c), by striking "thirty days" and
inserting "90 days"; and

(2) in subsection (d), by inserting before the period ",
and the same interest to compensate for delay in payment shall be
available as in cases involving nonpublic parties.".

SEC. 10. NOTICE OF LIMITATIONS PERIOD UNDER THE AGE DISCRIMINATION
IN EMPLOYMENT ACT OF 1967.

Section 7(e)(2) of the Age Discrimination in Employment Act of
1967 (29 U.S.C. 626(e)(2)) is amended to read as follows:

"(2) If a charge filed with the Commission is dismissed or the
proceedings of the Commission are otherwise terminated by the
Commission, the Commission shall notify the individual referred to
in subsection (d). The individual may bring an action against the
respondent named in the charge not earlier than 60 days after the
date on which the charge was timely filed and not later than 90
days after the date of the receipt of the notice.".




SEC. . COVERAGE OF CONGRESS AND THE AGENCIES OF THE
LEGISLATIVE BRANCH.
(a) COVERAGE OF THE SENATE.--

(1) APPLICATION TO SENATE EMPLOYMENT.-- The rights and
protections provided pursuant to section 1977 of the Revised
Statutes (42 U.S.C. 1981), and the amendments made by this Act,
subject to paragraphs (2) through (5), apply with respect to any
employee in an employment position in the Senate and any employing
authority of the Senate.

(2) INVESTIGATION AND ADJUDICATION OF CLAIMS.~-All claims
raised by any individual with respect to Senate employment pursuant
to the provisions described in paragraph (1) shall be investigated
and adjudicated by the Select Committee on Ethics, pursuant to S.
Res. 338, 88th Congress, as amended, or such other entity as the
Senate may designate.

(3) RIGHTS OF EMPLOYEES.--The Committee on Rules and
Administration shall ensure that Senate employees are informed of
their rights under the provisions described in paragraph (1).

(4) APPLICABLE REMEDIES.-~~When assigning remedies to
individuals found to have a valid claim under the provisions
described in paragraph (1), the Select Committee on Ethics, or such



other entity as the Senate may designate, shall to the extent
practicable apply the same remedies ’appllcable to all other
employees covered by the provisions described in paragraph (1).
Such remedies shall apply exclusively.

(5) EXERCISE OF RULEMAKING POWER.--Notwithstanding any
other provision of law, enforcement and adjudication of the rights
and protections referred to in paragraph (1) shall be within the
exclusive jurisdiction of ‘the United States Senate. The provisions
of. paragraphs (2), (3), and (4) are enacted by the Senate as an
exercise of the rulemaking power of the Senate, with full
recognition of the right of the Senate to change its rules, in the
same manner, and to the same extent, as in the case of any other
rule of the Senate.

(b) COVERAGE OF THE HOUSE OF REPRESENTATIVES.--

(1) IN GENERAL.--Notwithstanding any other provision of
law, the purposes of this Act shall, subject to paragraph (2),
apply with respect to any employee in an employment position in the
House of Representatives and any employing authority of the
House of Representatives.

(2) EMPLOYMENT IN THE HOUSE.--

(A) APPLICATION.~-~The rights and protections under
title VII of the Civil Rights Act of 1964 (42 U.S.C; 2000e et
seq.), the Age Discrimination in Employment Act of 1967 (42 U.S.C.
621 et seq.), section 1977 of the Revised Statutes, this Act, and
the amendments made by this Act shall, subject to subparagraph (D),
apply with respect to any employee in an employment position in the
House of Representatives and any employing authority of the House
of Representatives.

(B) ADMINISTRATION.--

. (i) IN GENERAL.--In the administration of this -
paragraph, the remedies and procedures made applicable pursuant to
the resolution described in clause (ii) shall apply exclusively.

(ii). RESOLUTION.--The resolution referred to
in clause (i) is House Resolution 15 of the One Hundred First
Congress, as agreed to January 3, 1989, or any other provision that
continues in effect the provisions of, or is a successor to, the
Fair Employment Practices Resolution (House Resolution 558 of the
One Hundredth Congress, as agreed to October 4, 1988).

(C) EXERCISE OF RULEMAKING POWER.--The provisions of
subparagraph (B) are enacted by the House of Representatives as an
exercise of the rulemaking power of the House of Representatives,
with full recognition of the right of the House to change its
rules, in the same manner, and to the same extent as in the case of
any other rule of the House.

(c) INSTRUMENTALITIES OF CONGRESS.--

(1) IN GENERAL.--The rights and protections under title
VII of the Civil Rights Act of 1964, the Age Discrimination in
Employment Act of 1967, section 1977 of the Revised Statutes, this
Act, and the amendments made by this Act, shall, subject to
paragraphs (2) and (5) apply with respect to any employee in an
employment position in an instrumentality of the Congress and any
chief official of such an instrumentality.

(2) ESTABLISHMENT OF REMEDIES AND PROCEDURES BY
INSTRUMENTALITIES.--The chief official of each instrumentality of



-y

the Congress shall establish remedies and procedures to be utilized
with respect to the rights and protections provided pursuant to
paragraph (l1). Such remedies and procedures shall apply
exclusively.

(3) REPORT TO CONGRESS.--The chief official of each
instrumentality of the Congress shall, after establishing remedies
and procedures for purposes of paragraph (2), submit to the
Congress a report describing the remedies and procedures.

(4) DEFINITION OF INSTRUMENTALITIES.--For purposes of
this section, instrumentalities of the Congress include the
Architect of the Capitol, the Congressional Budget Office, the
General Accounting Office, the Government Printing Office, the
Office of Technology Assessment, and the United States Botanic
Garden. . '

(5) CONSTRUCTION.-Nothing in this section shall alter the
enforcement procedures for individuals protected under section 717
of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16) or section 15
of the Age Discrimination in Employment Act of 1967 (42 U.S.C.
633a).

SEC. 2 . ALTERNATIVE MEANS OF DISPUTE RESOLUTION.

Where appropriate and to the extent authorized by law, the use
of alternative means of dispute resolution, including settlement
negotiations, conciliation, facilitation, mediation, factfinding,
mini-trials, and arbitration, is encouraged to resolve disputes
arising under the Acts amended by this Act.

SEC. 13 . EFFECTIVE DATE.
+a}—IN GENERAL.- i i ! : ;
Act and the amendments made by this Act shall take effect upon

enactment.

. SEVERABILITY.

If any provision of this Act, or an amendment made by this
Act, or the application of such provision to any person or
circumstances is held to be invalid, the remainder of this Act and
the amendments made by this Act, and the application of such
provision to other persons and circumstances, shall not be
affected.
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S.

To amend the Civil Rights Act of 1964 to clarify provisions
regarding disparate impact actions, and for other purposes.

IN THE SENATE OF THE UNITED STATES
JUNE __, 1991
A BILL

To amend the Civil Rights Act of 1964 to clarify provisions
regarding disparate impact actions, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE. : ’
This Act may be cited as the "Equal Employment Opportunity Act
of 1991".

SEC. 2. FINDING AND PURPOSES.

(a) FINDING.-Congress finds that the decision of the Supreme
Court in Wards Cove Packing Co. v. Atonio, 109 S. Ct. 2115 (1989)
has weakened the scope and effectiveness of Federal civil rights
protections.

(b) PURPOSES.-The purposes of this Act are--

utory authority and
guidelines for the adjudication of disparate impact suits
under title VII of the Civil Rights Act of 1964 (42 U.S.C. 2000e et
seq.). y

SEC. 3. BURDEN OF PROOF IN DISPARATE IMPACT CASES.
IN GENERAL.--Section 703 of the Civil Rights Act of 1964
(42 U.5.C. 2000e--2) is amended by adding at the end the following
new subsection: )
"(k)(1)(A) An unlawful employment practice based on disparate
impact is established under this title only if--

i+é+—a7eemp4a*n*ng—par%?—deg?ﬁstra%es—?ha%—a—pas%éeg&af







“+3)—A demonstration that an employment practice exr—greup—ef
i is required by business necessity may be

used as a defense enly against a claim

Notwithstanding any other provision of this title, a
rule barring the employment of an individual who currently and
knowingly uses or possesses an illegal drug as defined in schedules
I and II of section 102(6) of the Controlled Substances Act (21
U.S.C. 802(6)), other than the use or possession of a drug taken
under the supervision of a licensed health care professional, or
any other use or possession authorized by the Controlled Substances
Act or any other provision of Federal law, shall be considered an
unlawful employment practice under this title only if such rule is
adopted or applied with an intent to discriminate because of race,
color, religion, sex, or national origin.

- - . s -

SEC. 4. PROHIBITION AGAINST DISCRIMINATORY USE OF TEST SCORES.
Section 703 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-2) (as
amended by section 3) is further amended by adding at the end the
following new subsection:

"(l)4¥)r It shall be an unlawful employment practice for a
respondent, in connection with the selection or referral of
applicants or candidates for employment or promotion, to adjust the
scores of, use different cutoff scores for, or otherwise alter the
results of, employment related tests on the basis of race, color,



religion, sex or national origin.
"
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SEC. 5. DEFINITIONS.

IN GENERAL.-- Section 701 of the Civil Rights Act of 1964
(42 U.S.C. 2000e) is amended by adding at the end the following new
subsections:

"(l) The term ‘complaining party’ means the Commission, the
Attorney General, or a person who may bring an action or proceeding
under this title.

"(m) The term ‘demonstrates’ means meets the burdens of
production and persuasion.

(D) Fhe —temm——group—of —cmployment—practices: —means—a

means an employer, employment
agency, labor organization, joint labor-management committee
controlling apprenticeship or other training or retraining program,




including an on-the-job training program, or Federal entity ef head

of—aFedexral-entity subject to section 717.".

SEC. 6. COVERAGE OF CONGRESS AND THE AGENCIES OF THE LEGISLATIVE
BRANCH.
(a) COVERAGE OF THE SENATE.

(1) APPLICATION TO SENATE EMPLOYMENT.

The rights and protections provided pursuant to the amendments made
by this Act shall, subject to paragraphs (2) through (5), apply
with respect to any employee in an employment position in the
Senate and any employing authority of the Senate.

(2) INVESTIGATION AND ADJUDICATION OF CLAIMS.--All claims
raised by any individual with respect to Senate employment pursuant
to the provisions described in paragraph (1) shall be investigated
and adjudicated by the Select Committee on Ethics, pursuant to S.
Res. 338, 88th Congress, as amended, or such other entity as the
Senate may designate. _

(3) RIGHTS OF EMPLOYEES.--The Committee on Rules and
Administration shall ensure that Senate employee are informed of
their rights under the provisions described in Paragraph (1).

(4) APPLICABLE REMEDIES.--When assigning remedies to
individuals found to have a valid claim under the provisions
described in paragraph (1), the Select Committee on Ethics, or such
other entity as the Senate may designate, shall to the extent
practicable apply the same remedies applicable to all other
employees covered by the provisions described in paragraph (1).
Such remedies shall apply exclusively. ‘

(5) EXERCISE OF RULEMAKING POWER--Not withstanding any
other provision of law, enforcement and adjudication of the rights
and protections referred to in paragraph (1) shall be within the
exclusive jurisdiction of the United States Senate. The provisions
- of paragraphs (2), (3), and (4) are enacted by the Senate as an
exercise of the rulemaking power of the Senate, with full
recognition of the right of the Senate to change its rules, in the
same manner, and to the same extent, as in the case of any other
rule of the Senate.

(b) COVERAGE OF THE HOUSE OF REPRESENTATIVES--

(1) IN GENERAL--Notwithstanding any other provision of
law, the purposes of this Act shall, subject to paragraph (2),
apply with respect to any employee in an employment position in the
House of Representatives and any employing authority of the House
of Representatives.

(2) EMPLOYMENT IN THE HOUSE.--~

(A) APPLICATION.--The rights and protections under



i
>

title VII of the Civil Rights Act of 1964 (42 U.S.C. 2000e et seq.)
and the amendments made by this Act shall, subject to subparagraph
(B), apply with respect to any employee in an employment position
in the House of Representatives and any employing authority of the
House of Representatives.

(B) ADMINISTRATION.-- '

(i) IN GENERAL.--In the administration of this
paragraph, the remedies and procedures made applicable pursuant to
the resolution described in clause (ii) shall apply exclusively.

(ii) RESOLUTION.--The resolution referred to in
clause (i) is House Resolution 15 of the One Hundred First
Congress, as agreed to January 3, 1989, or any other provision that
continues in effect the provisions of, or is a successor to, the
Fair Employment Practices Resolution (House Resolution 558 of the
One Hundredth Congress, as agreed to October 4, 1988).

(C) EXERCISE OF RULEMAKING POWER.--
The provisions of subparagraph (B) are enacted by the House of
Representatives as an exercise of the rulemaking power of the House
of Representatives, with full recognition of the right of the House
to change its rules, in the same manner, and to the same extent as
in the case of any other rule of the House.
(c) INSTRUMENTALITIES OF CONGRESS.--

(1) IN GENERAL--The rights and protections under title
VII of the Civil Rights Act of 1964 and the amendments made by this
Act shall, subject to paragraphs (2) and (5), apply with respect to
any employee in an employment position in an instrumentality of the
Congress and any chief official of such an instrumentality.

(2) ESTABLISHMENT OF REMEDIES AND PROCEDURES BY
INSTRUMENTALITIES.--The chief official of each instrumentality of
the Congress shall establish remedies and procedures to be utilized
with respect to the rights and protections provided pursuant to
paragraph (1). Such remedies and procedures shall apply
exclusively. _

(3) REPORT TO CONGRESS.--The chief official of each
instrumentality of the Congress shall, after establishing remedies
and procedures for purposes of paragraph (2), submit to the
Congress a report describing the remedies and procedures.

(4) DEFINITION OF INSTRUMENTALITIES.--For purposes of
this section, instrumentalities of the Congress include the
Congressional Budget Office, the General Accounting Office, and the
Office of Technology Assessment.

(5) CONSTRUCTION.--Nothing in this section shall alter
the enforcement procedures for individuals protected under section
717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e--16).
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102D CONGRESS
lst SESSION

To provide for damages in cases of intentional employment
discrimination, and for other purposes.

IN THE SENATE OF THE UNITED STATES

June _ , 1991

A BILL

To provide for damages in cases of intentional employment
discrimination, and for other purposes.

BE IT ENACTED IN THE SENATE AND HOUSE OF REPRESENTATIVES OF
THE UNITED STATES OF AMERICA IN CONGRESS ASSEMBIED,

SECTION I. SHORT TITLE.

This Act may be cited as the "Civil Rights and Remedies Act of
1991."

SEC. 2. FINDING AND PURPOSE.

(a) FINDING.-- Congress finds that additional remedies under
Federal law are needed to deter unlawful harassment and
intentional discrimination in the workplace.

(b) PURPOSE.-- The purpose of this Act is to provide
appropriate remedies for intentional discrimination and unlawful
harassment in the workplace.

SEC. 3. DAMAGES IN CASES OF INTENTIONAL: DISCRIMINATION

The Revised Statutes are amended by inserting after section
1977 the following new section:

"SECTION 1977A DAMAGES IN CASES OF INTENTIONAL DISCRIMINATION IN
EMPLOYMENT.

"(a) RIGHT OF RECOVERY.--

"(1) CIVIL RIGHTS.-- In an action brought by a
complaining party under section 706 of the Civil Rights Act
of 1964 (42 USC 2000e-5(e)) against a respondent who
intentionally engaged in an unlawful employment practice
prohibited under section 703 § : of the Act (42 U.S.C.
2000e-2, : - - ' i i
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“+{A} may recover the compensatory damages
i i in subsection v ition to

any relief rized by section 706(g) of the Civil

Rights Act of 1964, from the respondentii:—and —

B y-may—request—thata—court impose—the—eguitable

fril 11 1  bod—3 : e g o) net tl
respondenrt——

"(2) DISABILITY. -- In an action brought by a
complaining party under the powers, remedies, and procedures
set forth in section 706 of the Civil Rights Act of 1964 (as
provided in section 107(a) of the Americans with
Disabilities Act of 1990 (42 U.S.C. 12117(a))) against a
respondent who intentionally engaged in a practice that
constitutes discrimination under section 102 of the Act (42
U.S.C. 12112), other than discrimination described in

A5 may r compensatory damages
desexibed | in subsection dition to
any relief d by section 706(g) of the Civil
Rights Act of 1964, from the respondentiis+—and—

[(B) Insert language reflecting that damages shall not
be available against respondents acting in good faith
who fail to make reasonable accomodation due to undue
hardship. ]

"(b) COMPENSATORY

(1) DE
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{A) the respondent engaged in a discriminatory
practice or discriminatory practices with malice
or with reckless indifference to the federally
protected rights of an aggrieved individual +—and

(2) EXCLUSIONS ¥
Compensatory damages awarded under this section shall not
include back pay, interest on back pay, or any other type of
relief authorized under section 706(g) of the Civil Rights
Act of 1964.

(3) LIMITATIONS.-- The
compensatory damages awarded

Jtln ; ] i- . . fOr

> amount of
, section against—a

emotional pain, suffering, inconvenience, mental anguish,
loss of enjoyment of life, and other nonpecuniary losses,

he case of a respondent who has mexre—than
employees in each of 20 or more calendar
current or preceding calendar year,

(B) in the cas
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4{d} JURY TRIAL.--

"(1) IN
compensatory
party may dem

If a complaining party seeks
amages under this section, any

by jury.

: ithe court shall not inform the
jury of the limitations described in subsection

(b)(3)-
"(e) DEFINITION.-As used in this section:

6
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“+42} COMPLAINING PARTY.-The term ‘complaining party’

means-—-

"(A) in the case of a person seeking to bring an
action under subsection (a)(l), a person who may bring
an action or proceeding under title VII of the Civil
Rights Act of 1964 (42 U.S.C. 2000e et seq.); or

"(B) in the case of a person seeking to bring an
action under subsection (a)(2), a person who may bring
an action or proceeding under title I of the Americans
with Disabilities Act of 1990 (42 U.S.C. 12101 et

seq.).

DISCRIMINATORY PRACTICE .-- The term
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4. ATTORNEYS’ FEES

The last sentence of Section 722 of the Revised Statutes (42

USC 1988) is amended by inserting ", 1981A" after "1981".

SEC. 5. COVERAGE OF CONGRESS AND THE AGENCIES OF THE LEGISLATIVE

BRANCH.
(a) COVERAGE OF THE SENATE.--

(1) APPLICATION TO SENATE EMPLOYMENT.-- The rights and
protections provided pursuant to the amendment made by this
Act shall, subject to paragraphs (2) through (5), apply with
respect to any employee in an employment position in the
Senate and any employing authority of the Senate.

(2) INVESTIGATION AND ADJUDICATION OF CLAIMS.-- All
claims raised by any individual with respect to Senate
employment pursuant to the provision described in paragraph
(1) shall be investigated and adjudicated by the Select
Committee on Ethics, pursuant to S. Res. 338, 88th Congress,
as amended, or such other entity as the Senate may
designate.

(3) RIGHTS OF EMPLOYEES.-- The Committee on Rules and
Administration shall ensure that Senate employees are
informed of their rights under the provisions described in
paragraph (1).

(4) APPLICABLE REMEDIES.-- When assigning remedies to
individuals found to have a valid claim under the provisions
described in paragraph (1), the Select Committee on Ethics,

8
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or such other entity as the Senate may designate, shall to
the extent practicable apply the same remedies applicable to
all other employees covered by the provisions described in
paragraph (1). Such remedies shall apply exclusively.

(5) EXERCISE OF RULEMAKING POWER.-- Notwithstanding any
other provision of law, enforcement and adjudication of the
rights and protections referred to in paragraph (1) shall be
within the exclusive jurisdiction of the United States
Senate. The provisions of paragraphs (2), (3), and (4) are
enacted by the Senate as an exercise of the rulemaking power
of the Senate, with full recognition of the right of the
senate to change its rules, in the same manner, and to the
same extent, and to the same extent, as in the case of any
other rule of the Senate.

(b) COVERAGE OF THE HOUSE OF REPRESENTATIVES.--

(1) IN GENERAL.- Notwithstanding any other provision of
law, the purposes of this Act shall, subject to paragraph
(2), apply with respect to any employee in an employment
position in the House of Representatives and any employing
authority of the House of Representatives.

(2) EMPLOYMENT IN THE HOUSE.--

(A) APPLICATION.-The rights and protections under
the amendment made by this Act shall, subject to
subparagraph (B), apply with respect to any employee in
an employment position in the House of Representatives
and any employing authority of the House of
Representatives.

(B) ADMINISTRATION.--

(i) IN GENERAL.-- In the administration of
this paragraph, the remedies and procedures made
applicable pursuant to the resolution described in
clause (ii) shall apply exclusively.

(ii) RESOLUTION.-~ The resolution referred to
in clause (i) is House Resolution 15 of the One
Hundred First Congress, as agreed to January 3,
1989, or any other provision that continues in
effect the provisions of, or is a successor to,
the Fair Employment Practices Resolution (House
Resolution 558 of the One Hundredth Congress, as
agreed to October 4, 1988).

(C) EXERCISE OF RULEMAKING POWER.~-- The provisions
of subparagraph (B) are enacted by the House of

9
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Representatives as an exercise of the rulemaking power
of the House of Representatives, with full recognition
of the right of the House to change its rules, in the
same manner, and to the same extent as in the case of
any other rule of the House.

(c) INSTRUMENTALITIES OF CONGRESS.--

(1) IN GENERAL.-- The rights and protections under the
amendment made by this Act, shall, subject to paragraph (2),
apply with respect to any employee in an employment position
in an instrumentality of the Congress and any chief official
of such an instrumentality.

(2) ESTABLISHMENT OF REMEDIES AND PROCEDURES BY
INSTRUMENTALITIES. -- The chief official of each
instrumentality of the Congress shall establish remedies and
procedures to be utilized with respect to the rights and
protections provided pursuant to paragraph (1). Such
remedies and procedures shall apply exclusively.

(3) REPORT TO CONGRESS. -- The chief official of each
instrumentality of the Congress shall, after establishing
remedies and procedures for purposes of paragraph (2),
submit to the Congress a report describing the remedies and
procedures.

(4) DEFINITION OF INSTRUMENTALITIES.-- For purposes of
this section, instrumentalities of the Congress include the
Architect of the Capitol, the Congressional Budget Office,
the General Accounting Office, the Government Printing
Office, the Office of Technology Assessment, and the United
States Botanic Garden.

6. SEVERABILITY

If any provision of this Act, or an amendment made by this
or the application of such provision to any person or

circumstances is held to be invalid, the remainder of this Act
and the amendments made by this Act, and the application of such
provision to other persons and circumstances, shall not be
affected.

10



1901 DRAFT

July 28,

Dear Jack,

The meeting on Thursday was helpful to me, and I appreciate all
the energy you've put into the civil rights issue.

As I understand it, you are worried that I would allow what
Griggs ruled out: the use of unjustified educational requirements
for menial jobs that are not tied to promotion policies. The
Attorney General assures me that this is not allowed under my
bill, but I've asked for some additional language to nail it
down. Enclosed is a legislative history proposal that I hope you
find satisfactory.

Clarifying that my bill preserves Griggs is better than trying to
make up a list that tells employers precisely how they are
allowed to use educational standards in hiring decisions.
Moreover, I cannot support a legal innovation that could
jeopardize, or even destroy, one of the key elements in our
educational reform program, which is so important to our future.
More detail is included in the enclosed Thornburgh, Kemp, and
Alexander letters.

I understand that you have contacted the Attorney General about
some of the other issues that remain. I look forward to getting
all the issues resolved so that I can sign a good, strong civil
rights bill this year. Thanks again for all your hard work.

Sincerely,

GB

HE CHEF of SN
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UNITED STATES DEPARTMENT OF EDUCATION

THE SECRETARY
JuL 25 89
The Honorable Orrin G. Hatch THE CHIEF of STAFF
United States Senate it Calkk of SIA
Washington, DC 20510-4402 has seen

Dear Senator Hatch:

Thank you for your recent letter requesting my views on the
effects §. 1408 could have on the national crusade for education
reform. I am deeply concerned about the possible effect that
S. 1408 could have on student motivation to stay in school and to
work hard in school. Although the "business necessity" language
vf the bill is ambigucus in some respects, it is my understanding
that employers would often have difficulty in defending the use
of legitimate educational criteria in making hiring decisions. I
have grave doubts about the wisdom of legislation that would
threaten employers with civil liability if they asked prospective
employees for a high school transcript or a diploma. To tell
employers not to consider such information when making hiring
decisions would undermine the importance of staying in school and
working hard in school. It would send precisely the wrong
nmessage to students and teachers. It would say to students that
staying in school doesn't matter, because employers don't have
the right to know whether ycu graduated or whether you did well.
It would say to teachers that their work is unimportant in the
outside world.

Virtually everyone who is concerned about the future of our
nation understands that our population is not sufficiently well
educated to meet the demands of the twenty-first century. Study
after study has shown that neither our young people-=-nor our
adult population--has the level of knowledge and skills that will
be needed to succeed in a changing world. In order to change
this situation, we must improve our schools. 1In order to improve
our schools, we must enhance incentives for students to do well
in school. We must send a message that attendance in school,
achievement in school, and graduation from school are important.
Cur plans for improving the nation's educational system will be
jecpardized by any legislation that inadvertently devalues
schooling and depresses academic standards.

I am sure Congress is well aware that our national
competitiveness depends on a better educated workforce. Because
the global economy is rapidly changing, workers must have the
skills to adapt to new work requirements or otherwise they will
be left behind by change. Education is the key to equipping
workers to respond to change. Employers in many competing

4TH] MARYLAND AV, W  WASHINOTON. DO 20207-0100
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Page 2 - Letter to the Honorable Orrin G. Hatch .

nations routinely examine the educational credentials of
prospective employees.

Contrary to this glecbal reality, S. 1408 appears to say that
employers will not be able to require entry-level employees to
have the skills and knowledge necessary to perform functions
other than those required by the exact job for which they are
being considered. 1In effect, the bill seems to require that
employers hire as if every job is a changeless and dead-end job.

I hope that the Cengress will not do anything to remove or

undercut the ability of the labor market to reward students who
work hard and finish schoel.

//Sincerely,

Lamar Alexander
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