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THE WHITE HOUSE
WASHINGTON
July 10, 1990

Dear Ted:

I very much appreciate your letter of June 29 on civil rights. I
too am grateful for the time you have spent with me and with
others in trying to develop an effective and fair civil rights
bill that would receive bipartisan support.

]
What has been frustrating to me in the process is the realization
that there may be common ground achievable on the principles of
what the bill should address, and how it should address thei.
Converting what may be general agreement to mutually agreeable
language has been very elusive.

During the process, I have had the feeling that at least part of
the problem was that the negotiations may have gotten into a ‘duel -

| over whose language to use. ‘Pride of authorship shouldn't be

allowed to stand in the way of agreement, and I thought I would
take one last crack at cutting through these difficulties.

The Administration's basic concern is that the bill as crafted
now, will, even if unintentionally, compel businesses to adopt
quota policies in hiring and promotion as the only or best
defense against the likelihood of legal action.

The key to a solution, I believe, is to use language directly
from Griggs, language that has become the basis of what we agree
was a functioning process at eliminating discrimination. The
Griggs decision and those Supreme Court decisions based on the
Griggs holdings have become an effective framework that we,
together, have agreed is well worth preserving.

‘Thus, I propose the following language to address the concerns we

have raised and the issues you have identified in our
discussions. » :

On the definition of business necessity, I think we can
accommodate your desires by including language from Griggs.
Rather than "substantially and demonstrably related to effective
job performance,"™ which is not a formulation that Griggs actually
uses, how about "has a manifest relationship to the employment in
question"? (This is on page 432 of the case.)

On "job performance plus" and related issues, consistent with
preserving Griggs and its framework, we must take account of the
very recent case (Watson in 1988) that for the first time




expanded disparate impact theory to cover subjective hiring
practices. The definition of business necessity must therefore
accommodate the special characteristics of such practices. It
should also permit employers to pursue business goals besides
those related to job performance per se. (This would address
issues such as the non-smoking criterion you have commented on.)

I think this could by accomplished with language that the Court
used back in 1979.  In New York Transit Authority v. Beazer, just
eight years after Griggs, in an opinion written by Justice
Stevens (author of the principal Wards Cove dissent), joined by
Chief Justice Burger (author of Griggs) and by Justice Blackmun
(who wrote the other dissent in Wards Cove), the Court upheld the
practice of excluding methadone users even from non-safety-
sensitive jobs with the Transit Authority, explaining that the
"legitimate employment goals of safety and eff1c1ency ... are'
significantly served by -- even if they do not require -- [the
employer's] rule."™ 440 U.S., page 587.

Merging the two sets of language together would produce the
following:

"The term 'justified by business necessity' means that
the challenged practice or group of practlces has a.
manifest relationship to the employment in questlon or
that the respondent's legitimate employment goals are
significantly served by -- even if they do not require
-- the challenged practice or group of practices."

This formulation codifies Griggs and its progeny, just as you
have urged.  In order for the formulation to be acceptable
however, we also would need to agree explicitly, and with a
record, that there would be no legislative history changing or
cloudlng its meaning. Instead, the legislative history should be
confined to the following:

"The definition of 'business necessity' is drawn from
Chief Justice Burger's opinion in Griggs v. Duke Power
Co., 401 U.S. 424, 432 (1971) and Justice Stevens!
opinion in_New York Transit Authority v. Beazer, 440
U.S. 568, 587 (1979). The definition is intended to
have the same meaning that the term 'business
nece551ty' has been given by the United States Supreme
Court in Griggs and its progeny.

Finally, I am still troubled by the proposed language on the
"group of employment practices" issue. I agree with you that if
a test is shown to produce a disparate impact, the employer
should have to justify the test; but that doesn't mean the
employer should have all of its practices subjected to judicial
scrutiny as a matter of course.

I have noted that you are concerned about a question that arose
in a case called S ;edge v. J.P. Stevens, where the defendant's



hiring process was basically a "black box" to the plaintiff
because the defendant had no articulable hiring standards. I'm
somewhat puzzled by the conclusions drawn from the case, since as
- I understand it, even after Wards Cove, the plaintiff won that
case under the rule reaffirmed in Wards Cove.

Basically, I continue to fear language that causes more problems
than it solves, or language with unintended consequences that
would stimulate a quota-based defensive position. The language
in your letter creates an exception that will swallow up the
basic rule and thus permit challenges to employers' hiring based
on their having the "wrong" demographic distribution. still,
consistent with our willingness to work out the differences, I
suggest legislative history specifically endorsing the result in
the Sledge case, along with our rewrite of your "“group of
practices" section to reduce that risk while permitting *
appropriate challenges to groups of practices that produce a
disparate impact. I attach both. These suggestions, along with
the new proposal on business necessity, would substantially”
alleviate our concerns about quotas in this part of the bill.

This is really as far as we can go on these points. Can't we
agree on this effort to base the language directly on Griggs and
Beazer as a way out of struggling with intended or unintended
impacts of new words? = - - R ' T S

If we can deal quickly with these issues so directly related to
our concerns on the quota implications and the potential for
quota practices that could result from your proposed bill, then I
am sure we can develop a way to handle the remaining issues.

Sincerely,

W

John H. Sununu

The Honorable Edward Kennedy
United States Senate
Washington, DC 20510
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should also permit employers to pursue business goals besides
those related to job performance per se. (This would address
issues such as the non-smoking criterion you have commented on.)

I think this could by accomplished with language that the Court
used back in 1979. 1In New York Transit Authority v. Beazer, just
eight years after Griggs, in an opinion written by Justice
Stevens (author of the principal Wards Cove dissent), joined by
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record, that there would be no legislative history changing or
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hiring process was basically a "black box" to the plaintiff

because the defendant had no articulable hiring standards. I'm

somewhat puzzled by the conclusions drawn from the case, since as

I understand it, even after Wards Cove, the plaintiff won that
case under the rule reaffirmed in Wards Cove. ‘
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than it solves, or language with unintended consequences that
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in your letter creates an exception that will swallow up the
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on their having the "wrong" demographic distribution. still,
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May 17, 1991 Frocuha Bhocer ,

The Honorable Neil Abercrombie

- United States House of Representatives

Washington, bDc 20515
RE: (Civil Rights Legislation

Dear Representative Abercrombie:

I understand various docunents representing potential
agreements between civil rights groups and the business community
are being circulated on -the Hill. To the extent that these
documents are perceived to reflect the outcome of recent discussions
between The Business Roundtable and civil rights groups, we would

emphasize that no definitive conclusions were reached in the
discussions.

We expect that there will be other such documents, and we do
not intend to comment on the specifics of each document other than
to reiterate a fundamental point. We agreed with the civil rights
groups that a kasic understanding had to be reached on all issues
before we could proceed with any specific issues. We did not reach
a .basic understanding on all of the issues, and, because the issues

are so interrelated, we cannot suppert piecemeal amendments to the
bill. '

We continue to believe the best wéy to lead to resolution of
the difficult issues invoived in this legislation would be passage
by the House of H.R. 1375 as an alternative to H.R. 1.

Sincerely,

See

Samuel L. Maury
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COMPROMISE FEATURES OF THE DEMOCRATIC SUBSTITUTE

Consensus was reached on a number of major issues by civil rights groups
and the business community before discussions were terminated. Many essential
points of concern which were identified are addressed in a substitute to be
offered during Floor consideration.

1. CAP ON DAMAGES --

whichever is qreater. as passed last Conaress.
H.R. 1 does not place a 1imit on the amount of damages.

2. BUSINESS NECESSITY -- A key disagreement about the legal standards to
apply in discrimination cases was resolved by compromise 1anguage that bridges
the diffaerence between the varfous formulations.

Mwmwﬂwﬂm
manner desianed to accommodate business concerns.

Thus, the term “required by businéss nacessity" means the practice or group
of practices must bear 2 substantial and manifest relationship to the
requirements for effective job performance. ‘ .

3. NO QUOTAS -- Language would make clear that ¢

A. DISPARATE IMPACT CASES -- New language spocifies that:

5. RELATIVE QUALIFICATIONS/ADDITIONAL QUALIFICATIUNS .- Néw Janguage makes
clear that: . o .

6. STATUTE OF LIMITATIONS: Lowered from two years in H.R. 1 to 18 months. .
7. COERCED WAIVER OF ATTORNEY’S FEES -- would sti11 be prohibited, but allows

ning Ly
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Ceihite House - Jemocratic Efferts on Civil Rights Bill(
_ TEds: Top 3 m e wlih White House comment, new Foley prediction

on veto-proof magorityi picks up Sth graf pvs, Fresidert Bush
vetoed. ¢
By WILLIAM M. WELCH=
~Asscaciated Fress Writers
WASHINGTON (AF) - The White House said today efforts by
congressional Demoecrats to softer their civil gzghts legislation
doesn’t alter Fresidernt Bush’s belief that the bill would prampt
emplayers to use quotas in hiring. _
White House spokesmarn Romarn Popadiuk said the Bush
administration continuwes to support its own less-sweeping civil
rights bill despite changes Demacrats have made iv their measure.
House leaders say they expect the full Huuse tn vote on civil
rights bills late next week.
House Speaker Tom Fuley said he expects the HMouse to pass the'
Democcrats? bill with a. tWU—thlrds, veto-proacf magority.
‘*The president is comm1ttedmt9 Sdgning & strong civil rights
bill rand he will not sign a dquéta bill. The president bas a bill iw
Foﬂgress and we thiwmk it is the best bill,'’ Fopadiuk said.
He said language in the Demccratic version strengthening 1t€
prohibiticorn on the use of hiring quotas would not be sufficient to
attract administration support forr the bill.
TtJust puttinmg in'a sentence does rniat charnge the effect of the
text,?’ he said.
Faley said orn Monday that the Demccrats! revised civil rights
bill wounld pass the House with as many votes as last year!s
versiaor, but a veto-proaof majority still appeared elusive. Taoday,
however, Foley said he expected Democrats to gairn a two—thirds,
veto—pracaf majgority iv the House. .
"'I decided to predict it, and if wromg I'11 take it back,'?
Foley said. ' '
Democrats continued private meetings to gauge support for their
latest version of job-discrimination legislation. The revisica,
made by House leaders in private after the bill cleared House
committees, incorporates major chanmpes aimed at purlling iw the
vates of wavering lawmakers — particularly scuthern Democrats.
President Bush vetoed the civil wights bill last year on grounds
it would require racial guotas, and the Serate sustairned the veto
by a single vote.
Huu%e floor action is scheduled for mext week, after Congress
returms from & Memorial Day recess.
The bill is aimed at making it easier to prove job
discrimination amd would expand the. ability of scme discrimination
victims to collect damages. It would effectively regate three
restyrictive Supreme Court rulivgs in 1389,
Rlthough a final copy of the revised version was not ready,
among its changes is the incorporation of & limit on punitive
damages ivn suits charging sexual harassment.
The limit - $15@,20@0 o an amcunt equal to compensatory damages,
whichever is higher - also was included in last year's vetced
measure but was left cut when the bill passed the House Judiciary
and Education and Labor committees in March.
Sume advocates of women®s rights have opposed inclusicn of that
cap, but Faley defended it as a pragmatic move.
'It?’s a matter of goimg as far as we. can under the
circumstances and making progress,?? he said. '‘We don’t achieve
everything at ocwnce.?
Other changes include larnguage estab115h1ng a legal standard for
Justifying hirimng practices that are fair cn their face but have
the effect of discriminating against a large class of pecple.
The new pravision would allow emplaoyers to gustify those
practices’ by showing they ''bear a substarntial armd manifest
relationship to the requirements for effective job performarnce. !
That language was_tentatively agreed_upon Aroprivate sessiens- : i
hetween civil rights advacates and representatives of the Business
Roundtable, a group of big corporaticons. Those talks were broken
off after the busiress leaders cited a lack of White House support
for their efforts.
5till anocther charmge in the Demacratf’ bill would prohibit
adjusting gob-placement test scores on account of race except wher
there is eviderce of bias in a test. : .
That change is an effort to head off an expected Republicam
attack on the practice kriown as °‘race-rnorming.’?! More than half
the states row use that method of scoring some job-placemernt test
scores. Under it, blacks and Hisparnics receive higher final scores
tharm whites and Asiarn—PAmericans wha achieve the same raw score.
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COMPROMISE FEATURES OF THE DEMOCRATIC SUBSTITUTE

Consensus was reached on a number of major issues by civil rights groups
and the business community before discussions were terminated. Many essential
points of concern which were jdentified are addressed in a substitute to be
offered during Floor consideration.

1. CAP ON DAMAGES --

The substituté would limit punitive damages in cases of intentional

e O ) e e et

discrimination _to_$150,000 or the amount of compensatory damages,
whichever is greater, as passed last Congress.

"H.R. 1 does not place a limit on the amount of damages.

2. BUSINESS NECESSITY -- A key disagreemént about the legal standards to
apply in discrimination cases was resolved by compromise language that bridges
the difference between the various formulations.

The néw operative words of the legal definition would be "substantial
and manifest relationship”. 1In addition, another key term,
"requirements for effective job performance", was also defined in a

liiILe s WGy o

manner designed to accommodate business concerns.

Thus, the term "required by business necessity" means the practice or group
of practices must bear a substantial and manifest relationship to the
requirements for effective job performance. :

3. NO QUOTAS -- Language would make clear that quotas in_employment practices
are not encouraged. required, "or permitted®.

4. DISPARATE IMPACT CASES -- New language specifies that:‘

-- Plaintiffs must challenge specific practices unless the court

- "determines, after discovery, that Taintiffs cannot identify specific
practices. A

-- Employers may defend against a challenge to a group of practices by
demonstrating that a "specific practice does not contribute in a

meaningful way" to the disparity.

5. RELATIVE QUALIFICATIONS/ADDITIONAL QUALIFICATIONS -- New language makes
clear that: :

--'Emg1oigrs*mav rely on relative qualifications or skills as the basis
for employment decisions.

-- _Employers have the right to determine the requirements for a job, as
long as they are job related.

6. STATUTE OF LIMITATIONS: Lowered from two years in H.R. 1 to 18 months.

7. COERCED WAIVER OF ATTORNEY’S FEES -- would still be prohibited, but allows
for negotiations of fees, including a voluntary waiver. Eliminates self-

‘enforcing provision opposed by business.

8. TESTING -- New_ age prohibits the adiustme oyment test scores
on the basis of race, color, sex, religion, or national origin, as well as the -
use of tests which are not valid and fair. In addition, it would permit an

employer to use alternative selection procedures.

9. RETROACTIVITY -- Precludes retroactive application of the legislation in
the absence of a finding of "manifest injustice" under existing Federal Rules -
of Procedure.

o



THE WHITE HOUSE
WASHINGTON

May 21, 1991

MEMORANDUM FOR GOVERNOR SUNUNU

FROM: C. BOYDEN GRAW\

SUBJECT: New Fact Sheet on the President's Civil Rights
Bill

Attached, as you requested, is a new fact sheet on the
President's civil rights bill.

Attachment



THE WHITE HOUSE

WASHINGTON

THE PRESIDENT'S CIVIL RIGHTS BILL

The President's bill -~ H.R. 1375 —~ includes all of the worthwhile
measures supported by a bipartisan consensus:

o Overturns the Patterson and Lorance decisions.

o Overturns the Wards Cove decision by shifting the burden of
proof to the employer in defending "business necessity."

o  Creates new monetary remedies under Title VII with

meaningful caps.

o  Authorizes expert witness fees in civil rights cases.

o Extends the statute of limitations in cases involving the U.S.
Government, and authorizes the award of interest against the
Government.

Only the President's bill uses the exact language from the holding
in Griggs in defining "business necessity* — "manifest relationship to
the employment in question."

Only the Presidents bill includes the exact "business necessity"
language taken from the 1979 Beazer opinion, which was accepted
in the Wards Cove dissent (written by the author of Beazer).

Any deviation from the exact language of the Supreme Court's pre-
Wards Cove holdings will inevitably raise the risks for employers
who do not have the "right' numbers ~ years of litigation will be
needed to sort out the meaning of the new definition and employers
who cannot endure that litigation will have to use quotas.

Only the President's bill will avoid creating new pressures on
employers to engage in “race norming." ’

Only the President's bill will permit the President's educational
reform initiative to go forward unimpeded (see attached op-ed by
Dr. Chester Finn).

Only the President's bill preserves the right of victims of illegal
quotas to have their day in court and to be treated like other civil
rights plaintiffs.

o) nly the President's bill will avoid a new litigation explosion and
new attorneys fees - a lawyers' bonanza. ~



THE NEW YORK TIMES OP-

ED SATURDAY, MAY 18, 199]

Education Reform vs. Civil Rj

By Chester E. Finn Jr.

, WASHINGTON
he Achilles’ heel of
education renewal is
the lack of real-world
Incentives for young
Americans to excel in
school. Creating such

incentives without triggering charges
of discrimination is harder still.

Sure, It's important to get a diplo-
ma. But among those who complete
high school, it matters little which
courses they take, how hard they
'study or what grades they earn.

The reason, said the Commission
on the Skills of the American Work-
force in its 1990 report, is that em-
ployers have come 10 see the diploma

as more a clue to character than to.

learning. “They realized long ago,”
the commission tartly notes, "that it
is possible to graduate from high
school in this
functionally illiterate. "

An ever growing proportion of high

Chester E. Finn Jr., professor of edu-
cation at Vanderbiit University, (s
author of “We Must Take Charge:
Our Schools and Our Future.” He was
an Assistant Secretary of Education
during the Reagan Administration.

country and stll be |

‘Tough tests will aid
minerity students,

school graduates now heads for col-
lege rather than the workplace. But
not more than 50 U.S. campuses re-
ject more applicants than they admit.
Most of our 3,400 degree-offering in-
stitutions welcome anyone with g
heartbeat and a checkbook — and the
latter may be waived if you qualify
for financial aid.

Open access to higher education is

'A prized feature of American society.

.But what measage does it send to the
11th grader deciding whether to stay

. home on Tuesday night to revise his

chemistry lab report or go out and
party with his friends? .
President Bush's new education

strategy, introduced last month, '

would change all thig, The plan, devel-
oped by Secretary of Education La-

" mar Alexander and a group of advis-

ers (myself included), proposes to set
worldclass standards in English,
math, science, history and geogra-
phy, and to acco pany these with
new national tests that colleges and

employers will ugse in their admis-
sions and hiring decisions.

When that day dawns, young people
will have incentives to study. Admis-
sions and personnel offices will con-
fer real rewards on those who attain

the new, higher standards in achool

“and will levy unwelcome conse-

quences on those who don't. In re-
sponse, millions of students wil) alter
their behavior. Americans, regard-
less of background, will take learning
seriously because it will make a prac-
tical difference in their lives,

What happens in the meantime,
however, if those new standards and
tests yield results that differ by gen-
der, race or ethnic group? Will any
college or employer dare to use them?

Federal law already makes it diffi.
cult for employers to require any
educational credentials or test scores
that have a “disparate impact.”
Pending civil righta legislation would

make this harder still. The Demo- -

crats’ bill requires employers to

" prove that tests bear g “significant

relationship to successful perform-
ance of the job.”” Even the Adminls-
tration’s milder version expects any
education credentials to show a
“manifest relationship’ to the job.
How many personnel directors wil)
be able to convince a Federal enforc-
er or judge that a young person’s

command of science and geography
is germane to the work of a forklift
operator or receptionist? Yet so long
as employers are inhibited from ex-
amining a candidate’s test scares,
“rational” students wil] see no payoff
for buckling down 10 learn such sub- -
jects. High marks won'g matter.

Colleges could easily Justify stifter
academic prerequisites. But fow
campuses can afford to be persnick-
€ty in their admissions decisions —
and virtually all are determined™o -
enroll more minority students at any
cost. Never mind thai the soaring
dropout rate among minority college
students is a sign of the weak educa-.
tional foundation that reformers
to strengthen. /

A thoroughly revamped educa
system would help end this paralysis, .
Each year we would have millions
more young Americans schooled  rp,
world standards as proved by, tany
results that are mdlnlmaullh.blg,,w,‘
race, gender or ethnicity. '

Today, however, we face a CAM
situation In which few students gre,
2pt to change their study habits be-*
cause neither employer: nor colleges!
reward academic achlevement. The!
President is urging them to do s Yoo
any that respond may be accused.of!
discriminating. Is that any way (o
reach our national educatineg arede i m
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WASHINGTON

May 21, 1991
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FROM: C. BOYDEN GRA«jouL\

. SUBJECT: New Fact Sheet on the President's Civil Rights
Bill

Attached, as you requested, is a new fact sheet on the
President's civil rights bill.
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THE WHITE HOUSE
WASHINGTON

THE PRESIDENTS CIVIL RIGHTS BILL

The President's bill - H.R. 1375 —~ includes all of the worthwhiie
measures supported by a bipartisan consensus:

o  Overturns the Patterson and Lorance decisions.

o  Overturns the Wards Cove decision by shifting the burden of
proof to the employer in defending "business necessity."

o  Creates new monetary remedies under Title VII with

meaningful caps.

o Authorizes expert witness fees in civil rights cases.

o Extends the statute of limitations in cases involving the U.S.
Government, and authorizes the award of interest against the
Government.

Only the President's bill uses the exact language from the holding
in Griggs in defining "business necessity” — “manifest relationship to
‘the employment in question.

Only the President's bill includes the exact "business necessity"
language taken from the 1979 Beazer opinion, which was accepted
in the Wards Cove dissent (written by the author of Beazer).

Any deviation from the exact language of the Supreme Court's pre-
Wards Cove holdings will inevitably raise the risks for employers
who do not have the "right' numbers — years of litigation will be
‘needed to sort out the meaning of the new definition and employers
who cannot endure that litigation will have to use quotas. .

Only the President's bill will avoid creating new pressures on
employers to engage in “race norming."

Only the President's bill will permit the Presidenfs educational
reform initiative to go forward unimpeded (see attached op-ed by
Dr. Chester Finn). |

Only the Presidents. bill preserves the right of victims of .illegal
quotas to have their day in court and to be treated like other civil
rights plaintiffs.

Only the President's bill will avoid a new litigation explosion and
new attorneys fees — a lawyers' bonanza.
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By Chester E. Finn Jr.

WASHINGTON
he Achilles’ heel of
education renewa) is
the lack of real-world
incentives for young
Americans to excel in
school. Creating such

Incentives without triggering charges
of discrimination is harder still,

Sure, it's important to get a diplo-
ma. But among those who complete
high school, it matters little which
courses they take, how hard they
'study or what grades they earn.

The reason, said the Commission
on the Skills of the American Work-
force in its 1890 report, is that em-
ployers have come to see the diploma
as more a clue to character than to.
learning. “They realized long ago,”
the commission tartly notes, *“‘that it
is possible to graduate from high.
school In
functionally illiterate."

An ever growing proportion of high

Chester E. Finn Jr, professor of edu-
cation at Vanderbilt University, (s
author of “We Must Take Charge:
Our Schools and Our Future.” He was
an Assistant Secretary of Education
during the Reagan Administration,

—

this country and still be

Tough tests will aid
minerity students,

school graduates now heads for col-
lege rather than the workplace. But
not more than 50 U.S. campuses re-
ject more applicants than they admit.
Most of our 3,400 degree-offering in-
stitutions welcome anyone with a
heartbeat and a checkbook — and the
latter may be waived if you qualify
for financial atd.

Open access to higher education is

"A prizod feature of American soclety.
.But what message does it send 10 the

11th grader deciding whether to stay

. home on Tuesday night to revise his

chemistry lab report or go out and
party with his friends? .
President Bush's new education

‘strategy, Introduced last month,

would change all this. The plan, devel-
oped by Secretary of Education La-
mar Alexander and a group of advis-
ers (myself included), proposes to set
world-class standards in English,
math, science, history and geogra-
phy, and to acco pany these with
new national testd that colleges and

employers will use in their admis-
slons and hiring decisions,
When that day dawns, young people

. will have incentives to study. Admis-

sions and personnel offices will con-
fer real rewards on those who attain
the new, higher standards in school

“and will levy unwelcome conge-
quences on those who don’t. In re- .

sponse, millions of students wil] aiter
their behavior. Americans, regaid-
less of background, will take learning
seriously because it will make a prac-
tical difference in their lives,

What happens in the meantime,
however, if those new standards and
tests yield results that differ by gen-
der, race or ethnic group? Will any
college or employer dare to use them?

Federal law already makes it diffi-
cult for employers to require any
educational credentials or test scores
that have a “disparate impact.”
Pending civil rights legislation would

make this harder still. The Demo-
. crats’ bill requires employers to
" prove that tests bear g “significant

relationship to successful perform-
ance of the job.”" Even the Adminis-
tration’s milder version expects any
education credentials to show a
“manifest relationship” to the job,
How many personnel directors will
be able to convince a Federal enforc-
er or judge that a young .person’s

command of science and geography
is germane to the work of a forklife
operator or receptionist? Yet so long
as employers are inhibited from ex-
amining a candidate's test scares,
‘““rational” students will see no payoff
for buckling down 10 learn such sub-
jects. High marks won't matter.

Colleges could easily justify stiffer -
academic prerequisites. But few
campuses can afford to be persnick-
ety in their admissions decisions —
and virtuslly ail are determined®o '
enroll more minority students at any
cost. Never mind thai the soaring
dropout rate among minority college
students is a sign of the weak educa.
tional foundation that reformers i
to strengthen. /

A thoroughly revamped educa
system would help end this paralysis,
Each year we would have millions
more young Americans schooled, tgp.
world standards as proved by  lestp
results that are Mllunauuhablg_,py,‘
race, gender or ethnicity. o

Today, however, we face a CAM .
situation in which few siudents firg,
apt to change their study habits be-
cause neither employer:: nor colleges!
reward academic achievement. The)
President is urging them to do s 'Vt
any that respond may be accused:of!
discriminating. Is that any. way to
reach our national education soals®R



THE WHITE HOUSE
WASHINGTON

May 21, 1991

MEMORANDUM FOR GOVERNOR SUNUNU

FROM: C. BOYDEN GRAﬁcoW’\

SUBJECT: New Fact Sheet on the President's Civil Rights
Bill

Attached, as you requested, is a new fact sheet on the
President's civil rights bill.

Attachment



THE WHITE HOUSE
WASHINGTON

THE PRESIDENTS CIVIL RIGHTS BILL

The Presidents bill - H.R. 1375 - includes all of the worthwhile
measures supported by a bipartisan consensus:

o Overturns the Patterson and Lorance decisions.

o Overturns the Wards Cove decision by shifting the burden of
proof to the employer in defending "business necessity."

o  Creates new monetary remedies. under Title VII with

meaningful caps.

o  Authorizes expert witness fees in civil rights cases.

o Extends the statute of limitations in cases involving the U.S.
Government, and authorizes the award of interest against the
Government.

Only the President's bill uses the exact language from the holding
in Griggs in defining "business necessity” — "manifest relationship to
the employment in question."

Only the President's bill includes the exact "business necessity"
language taken from the 1979 Beazer opinion, which was accepted
in the Wards Cove dissent (written by the author of Beazer).

Any deviation from the exact language of the Supreme Court's pre-
Wards Cove holdings will inevitably raise the risks for employers
who do not have the *right' numbers — years of litigation will be
needed to sort out the meaning of the new definition and employers
who cannot endure that litigation will have to use quotas.

Only the President's bill will avoid creating new pressurés on
employers to engage in "race norming."

Only the President's bill will permit the President's educational

reform initiative to go forward unimpeded (see attached op-ed by
Dr. Chester Finn).

Only the President's bill preserves the right of victims of illegal

quotas to have their day in court and to be treated like other civil
rights plaintiffs.

o Only the Presidents bill will avoid a new litigation explosion and
new attorneys fees ~ a lawyers' bonanza.
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Education Reform vs. Civil Rj

By Chester E. Finn Jr.

WASHINGTON
he Achilles’ heel of
education renewal is
the lack of real-world
incentives for young
Americans (o excel in
school. Creating such

Incentives without triggering charges
of discrimination is harder stjli,

Sure, it's important to get a diplo-
ma. But among those who complete
high school, it matters little which
courses they take, how hard they
'study or what grades they earn.

The reason, said the Commission
on the Skills of the American Work-
force in its 1990 report, is that em-
ployers have come to see the diploma

&s more a clue to character than to.

learning. “They realized long ago,”
the commission tartly notes, “that it
Is possible to graduate from high-
school in this country and
functionally illiterate."

An ever growing proportion of high

Chester E. Finn Jr., professor of edu-
cation at Vanderbilt University, (s
author of “We Must Take Charge:
Our Schools and Our Future.” He was
an Assistant Secretary of Education
during the Reagan Admintstration,

still be .

Tough tests will aid
minerity students.

school graduates now heads for col-
lege rather than the workplace. But
not more than 50 U.S, campuses re-
ject more applicants than they admit.
Most of our 3,400 degree-offering in-
stitutions welcome anyone with a
heartbeat and a checkbook — and the
latter may be waived if you qualify
for financial aid.

Open access 1o higher education is
'A prized feature of American society.
.But what message does it send to the

11th grader deciding whether to stay

- home on Tuesday night to revise his

chemistry lab report or go out and
party with his friends? .

President Bush’'s new education
strategy, introduced Iast monith,
would change al) this. Thie plan, devel-
oped by Secretary of Education La-
mar Alexander and a group of advis-
ers (myself included), proposes (o set
world-class standards in English,
math, science, history and geogra-
phy, and to acco pany these with
New national testd that colleges and

employers will use In their admis-
sions and hiring decisions.

When that day dawns, young people
will have incentives to study. Admis-
sions and personnel offices will con-
fer real rewards on those who attain
the new, higher standards in schoo)

- and will levy unweicome conse-

quences on those who don’t. In re-
Sponse, millions of students will alter
their behavior. Americans, regard-
less of background, will take learning
seriously because it will make a prac-
tical difference in their lives,

What happens in the meantime,
however, if those new standards and
tests yield results that differ by gen-
der, race or ethnic group? will any
college or employer dare to use them?

Federal law already makes it diff}-
cult for employers to require any
educational credentials or test scores
that have a “disparate impact.”
Pending civil rights legislation would

make this harder still. The Demo-
. crats’ bill requires employers to
" prove that tests bear a

‘“’significant
relationship to successful perform-
ance of the job.” Even the Adminis-
tration’s milder version expects any
education credentials (o show a
‘“manifest relationship’’ to the job.
How many personnel directors will
be able to convince a Federal enforc-
er or judge that a young person's

ghts Agendas

command of science and geography
is germane (o the work of a forklift
operator or receptionist? Yet so long
as employers are inhibited from ex-
amining a candidate's test scares,
“‘rational” students will see no payoff
for buckling down to learn such sub-
jects. High marks won't matter.

Colleges couid casily justify stiffer
academic prerequisites. But few
campuses can afford to be persnick-
ety in their admissions decisions —
and virtually all are determined™o
enroll more minority students at any
cost. Never mind .thai the soa
dropout rate among minority coliege
students is a sign of the weak educa-
tional foundation that reformers -
to strengthen. /

A thoroughly revamped eduea
system would help end this paralysis,
Each year we would have millions
more young Americans schooled , fgp,
world standards as proved by, iest
results that are lndmllmullhnblg,,py,'
race, gender or ethnicity. )

Today, however, we face a CQM
sltuation in which few students fire,
&pt to change thelr stuly habits be-
cause neither employen: nor colleges!
reward academic achievement. Thel
President is urging them to do se Yoo
any that respond may be accused.oft
discriminating. Is that any way to
reach our nationat education moalae
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SUBJECT: New Fact Sheet on the President's Civil Rights
Bill

Attached, as you requested, is a new fact sheet on the
President's civil rights bill.

Attachment



THE WHITE HOUSE
WASHINGTON

THE PRESIDENT'S CIVIL RIGHTS BILL

The President's bill - H.R. 1375 - includes all of the worthwhile
measures supported by a bipartisan consensus:

o Overturns the Patterson and Lorance decisions.

o Overturns the Wards Cove decision by shifting the burden of
proof to the employer in defending "business necessity."

o  Creates new monetary remedies under Title VII with

meaningful caps.

o  Authorizes expert witness fees in civil rights cases.

o  Extends the statute of limitations in cases involving the U.S.
Government, and authorizes the award of interest against the
Government.

Only the President's bill uses the exact language from the holding
in Griggs in defining “business necessity" — "manifest relationship to
the employment in question."

Only the President's bill includes the exact "business necessity"
language taken from the 1979 Beazer opinion, which was accepted
in the Wards Cove dissent (written by the author of Beazer).

o Any deviation from the exact language of the Supreme Court's pre-

Wards Cove holdings will inevitably raise the risks for employers
who do not have the “right' numbers - years of litigation will be
needed to sort out the meaning of the new definition and employers
who'cannot endure that litigation will have to use quotas.

Only the PreSident's bill will avoid creating new pressures on
employers to engage in “race norming."

Only the President's bill will permit the President's educational
reform initiative to go forward unimpeded (see attached op-ed by
Dr. Chester Finn).

Only the President's bill preserves the right of victims of illegal
quotas to have their day in court and to be treated like other civil
rights plaintiffs. .

Only the President's bill will avoid a new litigation explosion and
new attorneys fees - a lawyers' bonanza.
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WASHINGTON
he Achilles’ heel of
education renewal is
the lack of real-world
incentives for young
Americans (o excel in
school. Creating such

Incentives without triggering charges
of discrimination is harder sull.

Sure, it’s important 1o get a diplo-
mA. But among those who complete
high school, it matters little which
courses they take, how hard they
:study or what grades they earn.

The reason, said the Commissicn
on the Skills of the American Work-‘
force in its 1090 report, is that em-
ployers have come to see the diploma

a8 more a clue to character than to.

learning. “They realized long ago,”
the commission tartly notes, *“that it
is possible to graduate from high.
school in
functionally illiterate."

An ever growing proportion of high

Chester E. Finn Jr., professor of edu-
cation at Vanderbilt University, ig
author of “We Must Take Charge:
Our Schools and Our Future.* He was
an Assistant Secretary of Education

during the Reagan Administration.

this country and still be .
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Tough tests will aid
minerity students,

school graduates now heads for col-
lege rather than the workplace. But
not more than 59 U.S. campuses re-
Ject more applicants than they admit.
Most of our 3,400 degree-offering in-
stitutions welcome anyone with a
heartbeat and a checkbook — and the
latter may be waived if you qualify
for financial aid.
Open access to higher education is
'8 prized feature of American soclety.
.But what message does it send to the
11th grader deciding whether to stay
- home on Tuesday night to revisa his
chemistry lab rt or go out and
party with his friends? .

President Bush’s new education
strategy, introduced
would change all thig. The plan, devel.
oped by Secretary of Education La-
mar Alexander and a group of advis-
ers (myself included), proposes to set
world-class standards in English,
math, sclence, history and geogra-
phy, and to accompany these with
hew natlonal testd that colleges and

last mornith, '

employers will use in their
sions and hiring decisjons,
When that day dawns, young people
will have incentives to study. Admis-
sions and personnel offices will con-
fer real rewards on those who attain
the new, higher standards in school

admis-

“and will levy unwelcome conse-

quences on those who don't. in re-
sponse, milllons of students will alter
their behavior. Americans, regard-
less of background, wiil take learning
sericusly because it will make aprac-

tical difference in their lives,

What happens in the meantime,
however, if those new standards and
tests yield results that differ by gen-

der, race or ethnic group? Will any

college or employer dare to use them?

Federal law already makes it diff}-
cult for employers to require any
educational credentials or test scores
that have a ““disparate Impact.”
Pending civil rights legisiation would
make this harder
crats’ bill requires employers to

' prove that tests bear a “significant

relationship to successful perform-
ance of the job.” Even the Adminis-
tration’s milder version expects any
education credentials to show a
‘‘manifest relationship™ to the job.
How many personnel directors will
be able to convince a Federal enforc-
er or judge that a young person’s

still. The Demo- '

command of science and geography
is germane to the work of a forklift-

operator or receptionist? Yet so long

as employers are inhibited from ex-

amining a candidate’s test scares,

*‘rational” students will see no payoff

for buckling down to learn such sub-

jects. High marks won't matter.

Colleges could easily Justity stiffer
academic prerequisites. But few
campuses can afford 10 be persnick-
ety in their admissions decisiong —
and virtually all are determined™o °
enroll more minority students at any
cost. Never mind thai the soaring
dropout rate among minority college
Students is a sign of the weak educa.
tional foundation that reformers :
to strengthen. /

A thoroughly revamped educa
system would help end this paralysis,
Each year we would have millions
more young Americans schooled  rep,
world standards as proved by, teas
results that are mdllllncullhablg,,yy,‘
race, gender or ethnicity. ’

Today, however, we face a c-wh-zz,
situation in which few students dre,
apt (o change their study habits be
cause neither employer: nor colleges!
reward academic achievement,' Thel
President is urging them to do s Yoo
any that respond may be accused.ofl
discriminating. Is that any way to
reach our national aducation e e/
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May 28, 1991

Mr. R.P. O'Connell

Division Manager, Public Relations
AT&T

295 N. Maple Ave #2353G3
Basking Ridge, NJ 07920

Dear Mr. O'Connell:

Thank you for your letter of May 16th, which I assume is in response to my letter of
April 15 to Mr. Allen.

Not to prolong the debate unnecessarily, I do nonetheless think it important to emphasize
two points which your letter "glides" by, since these are fundamental to the reaction which
AT&T's actions in this matter engendered. '

« AT&T, BRT and other large business entities need to understand that small
business is fully capable and desirous of speaking for itself. We do not wish
others to represent us, let alone without consultation with us.

+ By negotiating in secret while remaining a member of the prime coalition opposing
the so-called civil rights bill, AT&T's representatives breached both the etiquette and
ethics of coalition participation in a most egregious manner. Individual participants in
a coalition are free, obviously, to pursue their own self-interest at all imes. But,
there are rules by which such relationships are conducted in this town, and AT&T
violated them.

I sincerely hope that Mr. Allen, you, and others involved do not really believe the "spin”
which your letter attempts to place on this matter.

Blaming the media in this matter does not wash. They did, in fact, "get it right.” They did
not create the story; they reported it. The entire town well understood what was happening
prior to the articles to which I surmise your letter refers.

Sincerely,
Dirk Van Dongen
President
bee:  The Honorable Nick Calio
cc: NAW Board of Directors The Honorable Bobbi Kilberg
The Honorable William Kristol
DVDjjg ’ Mr. Sam Maury
Mr. John Motley
Mr. Jeff Vogt

NATIONAL ASSOCIATION OF WHOLESALER-DISTRIBUTORS
1725 K Street, N.W. « Suite 710 « Washington, D.C. 20006 « 202/872-0885 « FAX: 202/785-0586
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R. P. O'Connell Room 2353G3

Division Manager 295 N. Maple Avenue

Public Relations Basking Ridge, NJ 07920
201 221-5102

May 16, 1991

Mr. Dirk Van Dongen

National Association of Wholesaler-Distributors
1725 K Street, N.W., Suite 710

Washington, DC 20006

Dear Mr. Van Dongen:

All of us at AT&T deeply regret the inaccurate and unfair way
our chairman's role in the current debate on civil rights has
been characterized in many recent media reports.

Like you, AT&T has been and is opposed to any legislation that
would impose a de facto quota requirement for hiring or
promoting. At the same time, we recognize that some
legislation is needed to insure that women and minorities are
fully in the mainstream of our business -- an essential
ingredient, we believe, for AT&T to compete successfully in an
increasingly global economy and in an increasingly diverse
society.

That is precisely why Mr. Allen accepted the request to head a
Business Roundtable group in meetings with several key civil
righte leaders -- an initiative of the civil rights community,
not the Roundtable. Their goal was to candidly discuss all
views on the key issues and attempt to find areas of
agreement. At no time has the Roundtable presumed to speak
for all business. The intent was simply to seek out points of
consensus and offer the results of the talks to others -- in
government, in small business and in the civil rights
community -- for their consideration.

Those meetings produced some consensus on critical matters --
including a potential framework for resolving the quota
question. They did not produce agreement on other issues,
including damages. _ -

As you know, the talks have been suspended. Parties on all
sides of the issue made it clear that the results of the
discussions would not be useful in advancing the debate. The
Roundtable, consequently, has withdrawn to the sidelines, and



il

will remain there until there is a clear bi-partisan
indication that continuing talks would be helpful to the
legislative process. In the meantime, the issue will
obviously continue to be debated in Congress.

It remains probable that some form of civil rights legislation
will be enacted regardless of the suspension of Roundtable
talks. But we continue to believe that a reasonable
compromise would be in the best interest of American

business.

Thank you for allowing me to give you this brief overview.

Sincerely,

e

R. P. 0'Connell
Division Manager
Public Relations
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200 Park Avenus

New Yark, New York 10186

(212) 632:3370 FAX (212 882-0194
Drew Lewis
Ci

: ' Wiltiam L. Lurie
heltman ‘ Presigont ]
James T. Lynn : _ : Richard W. Anthony
Cochaltman .

Execulive Direclor-Public Information
i ! : ‘ ~ Richard F. Kibben
giz?jﬂ? ' RObmson n : ’ . Exscutiva Director-Construction

Washington
1615 L Street, NW,
- Washington, D.C. 20038
(202) 5721260 FAX (202) 456-3509

Samum}‘Mawy ,
Ui roct —
Hay 17’ 1591 Exscutiva Dirgetor

The Honorable Neil Abercrombie

United sStates House of Representatives
Washington, pc 20515

RE: (Civil Richts Legislation

Dear Representative Abercronbie:

I urderstand varicus documents representing potential :
agreements between civil rights groups and the business community
are being circulated on the Hill. To the extent that these
documents are bPerceived to reflect the outcome of
between The Business Roundtabls and civil

emphasize that ne definitive conclusions

discussions.

recent discussiocns
rights groups, we would
were reached in the

We expect that there will be other suc

not intend to comment on the specifics of each document other than
to reiterate a fundamental point. We agreed with the civil rights
garceups that a kasic understanding nad to be reacheqd on all issues
bafore we cculg Procsed with any specific issues. We did not reach

a basic understanding on all of the issues, ang, because the issues
are so interrelated, W& cannot sugppcrt piecemeal amendments to the
bill,

2 documents, and we do

We continue to believe the best wa
the difficult issues invoived in this 1
by the House cf H.R.

Y to lead to resolution of

egislaticn would be passage
1375 as an alternative to H.R. 1.

Sincerely,
fC\M

Samuel L. Maury

T T i+ s BT VT S T L Y m kT e 1
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R. P. O'Connell i Room 2353G3

Division Manager 295 N. Maple Avenue

Public Relations Basking Ridge, NJ 07920
201 221-5102

° May 16, 1991

Mr. Dirk Van Dongen

President

National Association of Wholesaler-Distributors
1725 K Street, N.W., Suite 710

Washington, DC 20006

Dear Mr. Van Dongen:

All of us at AT&T deeply regret the inaccurate and unfair way
our chairman's role in the current debate on civil rights has
been characterized in many recent media reports.

Like you, AT&T has been and is opposed to any legislation that
would impose a de facto quota requirement for hiring or
promoting. At the same time, we recognize that some
legislation is needed to insure that women and minorities are
fully in the mainstream of our business -- an essential
ingredient, we believe, for AT&T to compete successfully in an
increasingly global economy and in an increasingly diverse
society. ‘

That is precisely why Mr. Allen accepted the request to head a
Business Roundtable group in meetings with several key civil

_rights leaders -- an initiative of the civil rights community,

not the Roundtable. Their goal was to candidly discuss all
views on the key issues and attempt to find areas of
agreement. At no time has the Roundtable presumed to speak
for all business. The intent was simply to seek out points of
consensus and offer the results of the talks to others -- in
government, in small business and in the civil rights
community -- for their consideration.

Those meetings produced some consensus on critical matters --
including a potential framework for resolving the quota
question. They did not produce agreement on other issues,
including damages. ) -

As you know, the talks have been suspended. Parties on all
sides of the issue made it clear that the results of the
discussions would not be useful in advancing the debate. The
Roundtable, consequently, has withdrawn to the sidelines, and



will remain there until there is a clear bi-partisan
indication that continuing talks would be helpful to the
legislative process. In the meantime, the issue will
obviously continue to be debated in Congress.

It remains probable that some form of civil rights legislation
will be enacted regardless of the suspension of Roundtable
talks. But we continue to believe that a reasonable
compromise would be in the best interest of American

business.

Thank you for allowing me to give you this brief overview.

Sincerely,

R. P. 0'Connell
Division Manager
Public Relations
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Deputy Assistant to the President and
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CIVIL RIGHTS ACT COMPARISON

i (March 6, 1991)
| H.R. 1 , o .
—~ Section (as introduced) Adminjstration Bill alce Comments
Wards Cove Defines "business Defines "business Same as Administration . —H.R. 1 definition
nece551ty" (two-pronged) necessity" unprecedented: first
prong language from
o Selection practices. o having a manifest Griags but not holding,

bear a 51gn1f1cant
relationship to
successful performance
of the job

Non—selection practices:

have a significant
relationship to a
significant business
objective of the
empldyer

Shiftslburden of proof to

relationship to the
employment 1in question
or legitimate employ-
ment goals are
significantly served
by, even if they do not
require, the challenged
practice

Also shifts burden of
proof to employer when

Also shifts burden of
proof to employer when.

never used in other
Supreme Court decisions;
Administration bill and
Michel/LaFalce from 1979
Beazer case, also in
Wards Cove

H.R. 1, Administration
bill and Michel/LaFalce

employer to Justify
practice when disparate
impact :is established

disparate impact is
established

all reverse Wards Cove on

disparate impact is
this issue

established

Administration bill would

Allows grouping of
preserve long standing

practices, but plaintiff
must show that each case law requiring
practice grouped identification of
contributed to the gecific practice by
disparate impact : plaintiff

‘H.R. 1 creates new rule
on this issue

Does not allo& grouping

'Allows‘grouping of
of practices

practices without
requiring plaintiff to
identify specific
practices within the group
which caused the impact

No similar provision;
would, therefore, retain
case law which is
reflected in
Administration bill

Per se violation only
when alternative
employment practice is
comparable in cost and
effectiveness to that
causing disparate impact
and employer still
refuses to adopt it

Per se(v1olation of Title
VII when an alternative

- employnient practice exists
which cdoes not have a
disparate impact

|
|

P
ENE




Civil Rights Act Comparison--Page 2

oy

Section |

'; H.R. 1
{as introduced)

Administration Bill

Michel/LaFalce

Comments

Price

Existence of statistical
imbalance does not prove
disparate impact

Drug use rules are only
unlawful when adopted for
intentionally
discriminatory purposes

Overturns Supreme Court
decision by Justice
Brennan

o Establishes a cause of
action when
dlscrlmlnatory motive
was a contrlbutlng
factor in decision; if
employer proves he/she

would have made the same

decision anyway, he/she
is Stlll liable for
punltlve and
compensatory damages

!

|

Imposes broad limitation
on ap111ty to challenge
consent decrees

No similar provision

No similar provision

Y

No provision

Codifies Supreme Court
decision allowing
challenges to consent
decrees according to
Federal Rules of Civil
Procedure (must join a
party to the original
suit to prevent challenge
by ‘that party)

Same as H.R. 1
Same as H.R. 1

Overturns Supreme Court
decision

o Establishes a cause of
action when
discriminatory motive
was a major
contributing factor in
declsion

o Allows up to $100,000
damages even where
employer shows he/she
would have made the
same decision
regardless of improper
bias

Imposes narrow limitation
on ability to challenge
consent decrees; only
appllcants or employers
with actual notice that
the proceedings would
likely effect their
interests and who have
reasonable opportunity to
challenge would be barred

Provision is irrelevant,
merely codifies existing
rule that workforce
comparisons must be
between relevant labor
pools

Exclusion from impact

analysis is necessary
under H.R. 1 because of
the onerous nature of the
business necessity
definition

Administration bill would
leave case law intact,
i.e., no cause of action
in "mixed motive" cases
if the employer can prove
he/she would have made
the same decision ,
regardless of improper
bias. DOJ study shows
few employers win these
cases.

These cases typically
involve reverse .
discrimination issues.
Wilkes simply held that
victims of such
discrimination should be
allowed to challenge such
decrees to determine if
they were properly
issued, unless they were
partles to the original
case
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Civil Rights Act Compaﬁison--Page 3

H.R. 1
Section . (as_introduced) Administration Bill Michel/LaFalce Comments
Lorance Overturns Supreme Court overturns Supreme Court ‘Overturns Supreme Court H.R. 1 goes further than
decision : decision decision ' overturning case, but
there are few issues here
o Statute of limitations o Same o Same
begins to run when the
violation occurred or
when it applies to the
plaintiff .
Patterson Overturns Supreme Court Overturns Supreme Court Overturns Supreme Court No issues except that
decision ’ decision decision proponents of H.R. 1
t ' : claim that -
o Restores expansive o Same o Same Administration’s reversal
reading of Section 1981 of Patterson is
to prohibit inconsistent with refusal -
discrimination in all to amend Title VII to
aspects of a contract, include punitive and
i.e., covers all aspects compensatory damages
of employment ,
Damages Allows unlimited punitive Retains existing Title Allows "equitable" remedy

and compensatory damages
for intentional
discrinination (punitive
where there is malice or
reckless or callous
indifference to "Federally

" protected rights of

others")

o -Jury trials

VII remedies with the
addition of a new remedy
for harassment

o Employee must use
enployer’s procedures
first

o Allows immediate.
injunctive relief

o Allows $150,000 remedy,'

trial before a judge,

but if courts find that.

the 7th Amendment
requires juries to hear
the issue of liability,
the judge will still
determine the damages

for intentional
discrimination, capped at
$100,000 where no back
pay is available

o Allows immediate
injunctive relief

o Drafted to attempt to
preclude jury trials



Civil Rights Act Comparison--Page 4

Section

H.R. 1
(as introduced)

Administration Bill

Miche aFalce

. Comments

Attorney and
Expert
Witness Fees

Cases
Against

Anti-Quota
Language

Prohibits waiver of
attorneys’ fees as part of
settlement, reversing Jeff
D. '

Allows recovery of expert
witness-fees and other
litigation expenses,
reversing Crawford
Fittings

Allows prevailing party in
a consent challenge to
collect attorneys’ fees
from original losing
party, new challenger or
both, reversing Zipes

Allows recovery of
attorneys’ fees for time
spent after rejection of
settlement offer, even
though amount ultimately
won 1s less than such
offer, reversing Marek

Extends the statute of
limitations in cases

against the Fed’l Gov’t
from 30 days to 90 days

States that nothing in
this Act shall be
construed to encourage or
require an employer to
adopt quotas, provided
that current court-ordered
remedies are not affected

No similar provision

Allows recovery of expert
witness fees of up to
$300 per day

No similar provision

No similar provision

Same as H.R. 1

No similar provision

No similar provision

Same as H.R. 1 onh witness

fees

No similar provision

No similar provision

No similar provision

No similar provision

H.R. 1, in one fell
SWoop, reverses 4 Supreme
Court decisions to
effectively expand
grounds for recovery of
attorneys’ fees

No issues

Pure fig leaf, provision
does nothing



Civil Rights Act COmparison--Page 5

0

Section

H.R. 1
(as introduced)

Administration Bill

Michel/l.aFalce

Comments

- Coverage of
Congress

Alternative

Dispute
Resolution

Amendnent to -

ADEA

Severabilit

Effective

. Dates

Applies these amendments
to Congress

No private cause of action

Encourages use of
alternative dispute
resolution

Amends Age Discrimination
in Employment Act to allow
2-year statute of
limitations and other
changes to reflect those
made to Title VII.

Adds "right to sue" notice

Should any part of the Act
be invalid, the rest is
not affected.

Applies amendments
retroactively to the dates
of the original cases
overturned by the
legislation

Applies these amendments
to Congress (broader
language, also
encompasses offices such
as GAO, OTA, etc.)

Provides for private
cause of action

Encourages use of
alternative dispute

"resolution, including

binding arbitration,
where knowing and
voluntary

No similar provision

No similar provision

Same provision

Applies to factual

situations occuring after

date of enactment;
purely prospective

Applies these amendments
to Congress

No private cause of
action

No similar provision

No similar provision

No similar provision

Same provision

Same as Administration

Administration bill
subject to interpretation
that employee could be
asked to sign agreement

‘as term and condition of

enployment;
problem

potential



SECTION-BY-SECTION ANALYSIS

SECTION 1. SHORT TITLE

The legislation may be cited as the "Civil Rights Act of
1991." .

SECTION 2. FINDINGS AND PURPOSE

The Congress finds that this legislation is necessary to
provide additional protections and remedies against unlawful
discrimination in employment. The purpose of this Act is to
strengthen existing protections and remedies in order to deter
discrimination more effectively and provide meaningful relief
for victims of discrimination.

SECTION 3. DEFINITIONS
Section 3 adds definitions to those already in Title_VII.

The definition of "demonstrates" requires that a party bear
the burden of production and persuasion when the statute requires
that he or she "demonstrate" a fact.

The definition of the term "justified by business necessity"
is meant to codify the meaning of business necessity as used in
Griggs v. Duke Power Co., 401 U.S. 424, 432 (1971), and
subsequent cases including New York City Transit Authority v.
Beazer, 440 U.S. 568, 587 n. 31 (1979). Such a definition was
reaffirmed by the Court in Wards Cove Packing Co., Inc. V.
Atonio, 109 S. Ct. 2115, 2125-2126 (1989). Even the dissent in
Wards Cove acknowledged that "Griggs made it clear that a neutral
practice that operates to exclude minorities is nevertheless
lawful if its serves a valid business purpose." See 109 S. Ct.,
at 2129 (Stevens, J., dissenting) (emphasis added).

The terms "complaining party" and "respondent" are defined
to include those persons and entities listed in the Act. The
definition of the term "harass" is explained in the analysis of
Section 8 below.



SECTION 4. DISPARATE IMPACT CLAIMS

In Griggs v. Duke Power Co., 401 U.S. 424 (1971), the
Supreme Court ruled that Title VII of the Civil Rights Act of
1964 prohibits hiring and promotion practices that
unintentionally but disproportionately exclude persons of a
particular race, color, religion, sex, or national origin unless
these practices are justified by "business necessity." Law suits
challenging such practices are called "disparate impact" cases,

"in contrast to "disparate treatment" cases brought to challenge

intentional discrimination.

In a series of cases decided in subsequent years, the
Supreme Court refined and clarified the doctrine of disparate
impact. 1In 1988, the Court greatly expanded the scope of the
doctrine's coverage by applying it to subjective hiring and
promotion practices (the Court had previously applied it only in
cases involving objective criteria such as diploma requirements
and height-and-weight requirements). Justice O'Connor took this
occasion to explain with great care both the reasons for the
expansion and the need to be clear about the evidentiary
standards that would operate to prevent the expansion of’
disparate impact doctrine from leading to quotas. In the course
of her discussion, she pointed out:

"[T]lhe inevitable focus on statistics in disparate impact
cases could put undue pressure on employers to adopt
inappropriate prophylactic measures. . . . [E]xtending
disparate impact analysis to subjective employment practices
has the potential to create a Hobson's choice for employers
and thus to lead in practice to perverse results. If quotas
and preferential treatment become the only cost-effective
means of avoiding expensive litigation and potentially
catastrophic liability, such measures will be widely
adopted. The prudent employer will be careful to ensure
that its programs are discussed in euphemistic terms, but
will be equally careful to ensure that the quotas are met."
Watson v. Fort Worth Bank & Trust Co., 108 S. Ct. 2777,
2787-2788 (1988) (plurality opinion). _

The following year, in Wards Cove Packing Co. v. Atonio, 109
S. ct. 2115, 2126 (1989), the Court considered whether the
plaintiff or the defendant had the burden of proof on the issue
of business necessity. Resolving an ambiguity in the prior law,
the Court placed the burden on the plaintiff. .

Under this Act, a complaining party makes out a prima facie
case of disparate impact when he or she identifies a particular
employment practice and demonstrates that the practice has caused
a disparate impact on the basis of race, color, religion, sex,
or national origin. The burden of proof then shifts to the
respondent to demonstrate that the practice is justified by

2



business necessity. It is then open to the complaining party to
rebut that defense by demonstrating the availability of an
alternative employment practice, .comparable in cost and equally
effective in measuring job performance or achieving the
respondent's legitimate employment goals, that will reduce the
disparate impact, and that the respondent refuses to adopt such
alternative.

The burden-of-proof issue that Wards Cove resolved in favor
of defendants is resolved by this Act in favor of plaintiffs.
Wards Cove is thereby overruled. On all other issues, this Act
leaves existing law undisturbed.

As Justice O'Connor emphasized in her Watson opinion, the
use of disparate impact analysis creates a very real risk that
Title VII will lead to the use of quotas. Indeed, there is
evidence that the adoption of disparate impact analysis by the
courts has led to the use of quotas, although the extent of this
phenomenon is for obvious reasons not measurable. See, e.q.,
Hearings on H.R. 1, "Civil Rights Act of 1991," before the
Subcommittee on Civil and Constitutional Rights of the Committee
on the Judiciary, U.S. House of Representatives, 1024 Cong., 1lst
Sess., February 7, 1991 (testimony of Assistant Attorney General
John R. Dunne); Hearings on S. 2104, "Civil Rights Act of 1990,"
before the Committee on Labor and Human Resources, U.S. Senate,
101st Cong., 2d Sess., February 23, 1990 (testimony of Professor
Charles Fried); Joint Hearings on H.R. 4000, "Civil Rights Act of
1990," before the Committee on Education and Labor and the
Subcommittee on Civil and Constitutional Rights of the Committee
on the Judiciary, U.S. House of Representatives, 10l1st Cong., 2d
Sess., March 20, 1990, vol. 2, pp. 516, 625, 633 (testimony of
Glen D. Nager, Esq.); Fortune, March 13, 1989, at 87-88
(reporting a poll of 202 CEOs of Fortune 500 and Service 500
companies, in which 18% of the CEOs admitted that their companies
have "specific quotas for hiring and promoting"). The use of
quotas, however, represents a perversion of Title VII and of
disparate impact law. As the Court noted in Griggs, 401 U.S., at
431: "Discriminatory preference for any group, minority or
majority, is precisely and only what Congress has proscribed.®

Because of the serious dangers inherent in the use of
disparate impact analysis, any codification of a cause of action
under the disparate impact theory must include evidentiary
safeguards recognized in Justice O'Connor's Watson opinion and in
Justice White's opinion for the Court in Wards Cove. The
codification adopted in Sections 3 and 4 of this Act does so, and
it is vital that courts and employers construe this Act in a
manner that neither makes it possible to defend or justify the
use of employment quotas nor encourages their use.

If an ability test, for example, has a disparate impact and
the test is not justified by business necessity as defined in
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Section 3 of this Act, the test should not be used. If business
necessity can be shown, then the disparate impact need not be
reduced or eliminated unless the complaining party demonstrates
the availability of an alternative employment practice as
required by Section 4 of this Act and the respondent refuses to
adopt such alternative. 1In neither event is an employer required
or permitted to adjust test scores, or to use different cut-offs
for members of different groups, or otherwise to use the test
scores in a discriminatory manner. Manipulating test results in
such a fashion is not an alternative employment practice of the
kind that an employer must adopt to avoid liability at the
surrebuttal phase of a disparate impact case. On the contrary,
such discrimination violates Title VII, whether practiced by an
employer, an employment agency, or any other "respondent" as
defined in Section 3 of this Act. Similarly, a discriminatory
practice could not be defended under Title VII on the ground that
the practice was necessary or useful in avoiding the possibility
of liability under the disparate impact theory. ¢Cf. Civil Rights -
Act of 1964, sec. 703(j), 42 U.S.C. 2000e-2(3).

It should be noted that in identifying the particular
employment practice alleged to cause disparate impact, it is not
intention of this Act to require the plaintiff to do the '
impossible in breaking down an employer's practices to the
greatest conceivable degree. Courts will be permitted to hold,
for example, that vesting complete hiring discretion in an
individual guided only by unknown subjective standards consti-
tutes a single particular employment practice susceptible to
challenge.-

This approach is consistent with Wards Cove, see 109 S. Ct.,
at 2125, and has been employed since Wards Cove in Sledge v. J.P.
Stevens & Co., 52 EPD para. 39,537 (E.D.N.C. Nov. 30, 1989). The
Sledge court alluded to the difficulty of "delving into the
workings of an employment decisionmaker's mind" and noted that
the defendant's personnel officers reported having no idea of the
basis on which they made their employment decisions. The court
held that "the identification by the plaintiffs of the
uncontrolled, subjective discretion of defendant's employing
officials as the source of the discrimination shown by plain-
tiff's statistics sufficed to satisfy the causation requirements
of Wards Cove." This Act contemplates that the use of such
uncontrolled and unexplained discretion is properly treated, as
it was in the Sledge case, as one employment practice that need
not be divided by the plaintiff into discrete sub-parts.

SECTION 5. FINALITY OF JUDGMENTS OR ORDERS
In Hansberry v. Lee, 311 U.S. 32, 40-41 (1940) (citations

omitted), the Supreme Court held:
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It is a principle of general application in Anglo-
American jurlsprudence that one is not bound by a
judgment in personam in which he is not designated as a
party or to which he has not been made a party by
service of process. . . . A judgment rendered in such
circumstances is not entitled to the full faith and
credit which the Constitution and statutes of the
United States . . . prescrlbe, « « » and judicial
action enforcing it against the person or property of
the absent party is not that due process which the
Fifth and Fourteenth Amendments require.

In Hansberry, Carl Hansberry and his family, who were black,

_ were seeking to challenge a racial covenant prohibiting the sale

of land to blacks. One of the owners who wanted the covenant
enforced argued that the Hansberrys could not litigate the
validity of the covenant because that question had previously
been adjudicated, and the covenant sustained, in an earlier
lawsuit, although the Hansberrys were not parties in that
lawsuit. The Illinois court had ruled that the Hansberrys'
challenge was barred, but the Supreme Court found that this
ruling violated due process and allowed the challenge.

In Martin v. Wilks, 109 S. Ct. 2180 (1989), the Court
confronted a similar argument. That case involved a claim by
Robert Wilks and other white fire fighters that the City of
Birmingham had discriminated against them by refusing to promote
them because of their race. The City argued that their challenge
was barred because the City's promotion process had been
sanctioned in a consent decree entered in an earlier case between
the City and a class of black plaintiffs, of which Wilks and the
white fire fighters were aware, but in which they were not
parties. The Court rejected this argument. Instead, it
concluded that the Federal Rules of Civil Procedure required that.
persons seeking to bind outsiders to the results of litigation
have a duty to join them as parties, see Fed. R. Civ. P. 19,
unless the court certified a class of defendants adequately
represented by a named defendant, see Fed. R. Civ. P. 23. The
Court specifically rejected the defendants' argument that a
different rule should obtain in civil rights litigation.

This Section codifies that holding. Had the rule advocated
by the City of Birmingham in Wilks been adopted in Hansberry, one
judicial decree in one case between one plaintiff and one
defendant would have prevented an attack on the racial covenant
by anyone who had ever heard of the original case. That is not

.how the Federal Rules of Civil Procedure operate. And there is

no reason why a different rule should be devised to prevent civil
rights plaintiffs, as opposed to persons bringing all other kinds
of cases, from bringing suit.



SECTION 6. PROHIBITION AGAINST RACIAL
DISCRIMINATION IN THE MAKING AND
PERFORMANCE OF CONTRACTS

Under 42 U.S.C. 1981, persons of all races have the same
right "to make and enforce contracts." In Patterson v. McLean
Credit Union, 109 S. Ct. 2363 (1989), the Supreme Court held:
"The most obvious feature of the provision is the restriction of
its scope to forbidding discrimination in the 'mak[ing] and
enforce[ment]' of contracts alone. Where an alleged act of
discrimination does not involve the impairment of one of these
specific rights, [sec.] 1981 provides no relief."

As written, therefore, section 1981 provides insufficient
protection against racial discrimination in the context of
contracts. In particular, it provides no relief for
discrimination in the performance of contracts (as contrasted
with the making and enforcement of contracts). Section 1981, as_
amended by this Act, will provide a remedy for individuals who

are subjected to discriminatory performance ir employment
contracts (throu acial harassment..for example) or are
dismissed or denied promotions._because of race. In addition, the
discriminatory infringement of contractual rights that do not

involve employment will be made actionable under section 1981.
This will, for example, create a remedy for a black child who is
admitted to a private school as required pursuant to section
1981, but is then subjected to discriminatory treatment in the
performance of the contract once he or she is attending the
school.

In addition to overruling the Patterson decision, this
Section of the Act codifies the holding of Runyon v. McCrary,
427 U.S. 160 (1976), under which section 1981 prohibits private,
as well as governmental, discrimination.

SECTION 7. EXPANSION OF RIGHT TO CHALLENGE
DISCRIMINATORY SENIORITY SYSTEMS

Section 7 overrules the holding in Lorance. w. ATS&T
Technologies, Inc., 109 S. Ct. 2261 (1989), in_which female

employees challenged a seniority system pursuant to Title VII,
mm%m s..adopted with an jntent to discriminate.
against women. Although the system was facially nondiscrimina-

tory and treated all similarly situated employees alike, it
‘produced demotions for the plaintiffs, who claimed that the
employer had adopted the seniority system with the intention of
altering their contractual rights. The Supreme Court held that
the claim was barred by Title VII's requirement that a charge
must be filed within 180 days (or 300 days if the matter can be
referred to a state agency) after the alleged discrimination
occurred.




The Court held that the time for plaintiffs to file their
complaint began to run when the employer adopted the allegedly
discriminatory seniority system, since it was the adoption of
the system with a discriminatory purpose that allegedly violated
their rights. According to the Court, that was the point at
which plaintiffs suffered the diminution in employment status
about which they complained.

The rule adopted by the Court is contrary to the position
that had been taken by the Department of Justice and the EEOC.
It shields existing seniority systems from legitimate
discrimination claims. The discriminatory reasons for adoption
of a seniority system may become apparent only when the system is
finally applied to affect the employment status of the employees
that it covers. At that time, the controversy between an
employer and an employee can be focused more sharply.

In addition, a rule that limits challenges to the period
immediately following adoption of a seniority system will promote
unnecessary, as well as unfocused, litigation. Employees will be
forced either to challenge the system before they have suffered
harm or to remain forever silent. Given such a choice, employees
who are unlikely ever to suffer harm from the seniority system
may nonetheless feel that they must file a charge as a
precautionary measure -- an-especially difficult choice since
they may be understandably reluctant to initiate a lawsuit
against an employer if they do-not have to.

Finally, the Lorance rule will prevent employees who are
hired more than 180 (or 300) days after adoption of a seniority
system from ever challenging the adverse consequences of that
system, regardless of how severe they may be. Such a rule fails
to protect sufficiently the 1mportant interest in eliminating
employment discrimination that is embodied in Title VII.

Likewise, a rule that an employee may sue only within
180 (or 300) days after becoming subject to a seniority system
would be unfair to both employers and employees. The rule fails
to protect seniority systems from delayed challenge, since so
long as employees are being hired someone will be able to sue.
And, while this rule would give every employee a theoretical
opportunity to challenge a discriminatory seniority system, it
would do so, in most instances, before the challenge was
sufficiently focused and before it was clear that a challenge was
necessary. Flnally, most employees would be reluctant to begin
their jobs by suing their employers.

This change in the law, therefore, is warranted. Indeed, it
is necessary to safeguard the same principles upheld by the
Supreme Court in Martin v. Wilks, 109 S. Ct. 2180 (1989), which



guarantees civil rlghts complainants a fair opportunity to
present their claims in court.

SECTION 8. PROVIDING FOR ADDITIONAL REMEDIES FOR
HARASSMENT IN THE WORKPLACE BECAUSE OF RACE,
COLOR, RELIGION, SEX, OR NATIONAL ORIGIN

This provision is designed to redress an anomaly in current
law. Title VII prohibits discrimination in employment, but
provides inadequate remedies for harassment in the workplace,
including sexual harassment, which the Supreme Court has
recognized as actionable under Title VII. See, e.g., Meritor
Savings Bank, FSB v. Vinson, 477 U.S. 57 (1986). Such harassment
frequently will not be so intolerable that an employee subjected
to it immediately leaves. In such circumstances, the only remedy
the victim of harassment can obtain under Title VII's remedial
scheme as currently drafted is declaratory and injunctive relief
against continuation of the harassment.

Such a rule is plainly inequitable. It effectively tells
employers that the only consequence of creating an environment so
hostile to an employee that he or she is forced to sue to obtain
relief is a directive to refrain in the future. This defect must
be corrected.

At the same time, Title VII's existing framework, with its
emphasis on conciliation and mediation, :has served the country
well for more than a quarter of a century as a tool for
combatting discrimination. It would be most unwise to jettison
or rewrite this basic statute in favor of a tort-style .approach
including compensatory and punitive damages at a time when our
tort system is widely recognized to be in crisis. President Bush
has made it clear that our civil rights laws "should not be
turned into some lawyer's bonanza, encouraging litigation at the
expense of conciliation, mediation, or settlement."

Section 8 is designed to meet both of these concerns. It
Creates a new remed_ for on-the-]ob harassmen1, allowing courts
Ln.g- declarai:or,y..and

color, religion, sex, or natiéna

brlgln.

The new remedy created by this Section is capped at
$150,000. Courts are directed to make a monetary award when an
additional equitable remedy is justified by the equities, is
consistent with the purposes Title VII, and is in the public
interest. In weighing the equities and determining the amount of
any award, courts are instructed to consider the nature of
compliance programs implemented by the employer; the nature of
the employer's complaint procedures, if any, used to resolve
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claims of harassment; whether the employer took prompt and
effective remedial action upon learning of the harassment; the
employer's size and the effect of the award on its economic
viability (so that the maximum award would be available only
against very large and financially secure employers); whether the
harassment was willful or egregious; and the need, if any, to
provide restitution for the complaining party.

This Section allows a court to make a monetary award "up to
but not exceeding a total of $150,000." This language is
intended to make clear that where there are several related
incidents that could arguably be subdivided into distinct
unlawful employment practlces, the award that can be obtained
under this new provision for all of them combined is limited to
$150,000. Otherwise, plaintiffs and their lawyers will have
incentives to spend resources on hair-splitting litigation over
how many unlawful employment practices have occurred. $150,000
is a large enough amount to be an adequate and effective remedy
for the type of conduct sought to be prevented, and no good
purpose would be served by encouraging lawyers to use their
inventiveness to circumvent the limitation of $150,000.

The substantive definition of harassment set out in Section
3 of this Act makes it an offense for an employer or its agents -
to harass any employee because of race, color, religion, sex, or
national origin. The term "harass" encompasses "the subjection
of an individual to conduct that creates a working environment
that would be found intimidating, hostile or offensive by a
reasonable person." The definition also explicitly defines
sexual harassment to include certain conduct involving unwelcome
sexual advances. The definition is intended to codify current
law as stated by the Supreme Court. See Meritor Savings Bank,
supra, 477 U.S., at 66 ("Since the Guidelines were issued, courts
have uniformly held, and we agree, that a plaintiff may establish
a violation of Title VII by proving that discrimination based on
sex has created a hostile or abusive work environment.").

The new provisions of Title VII established in this Section
are designed to deter and provide restitution for harassment, and
to encourage employers to adopt meaningful complaint procedures
to redress harassment and to encourage employees to use thenmn.
The employer will not be found liable if the complaining party
failed to avail himself or herself of an effective complaint
procedure. In determining the appropriate remedy, moreover,
courts will consider whether an employer took prompt and
effective remedial action. The effect of these requirements
will be to encourage preventive measures and prompt remedial
action by employers and to minimize litigation, thus maximizing
the speed and efficacy of relief.

This provision of the Act protects employers from liability
only when they have established a procedure "for resolving
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complaints of harassment in an effective fashion within a period
not exceeding 90 days." Procedures under which victims of
harassment are required to seek relief from the same supervisor
who has engaged in the harassing conduct, or under which victims
would otherwise reasonably expect their complaints to result in
retaliation against them rather than in a fair investigation and
effective resolution of their complaint, will not insulate the
employer from liability. The new provisions of Title VII allow
an employee, moreover, to petition a court for emergency relief,
and they provide that the continued suffering of harassment shall
be assumed to be sufficient irreparable harm to warrant judicial
relief, whether or not the employee has fully exhausted a
complaint procedure, so long as the employee has initiated a

‘complaint.

This Section includes a provision reaffirming that Congress
intends all issues to be decided by judges, as has always been
the case under Title VII. Such a provision is important in
avoiding the creation of an inefficient tort-style litigation
system that is foreign to the purposes of employment law.

Because the courts have relatively limited experience with
harassment cases, because particular cases will undoubtedly raise
issues requiring clarification, and because employers therefore
require the information contained in written judicial opinions to
assist them in conforming their conduct with the law, it is
particularly important to avoid a profusion of unexplained and
inconsistent jury verdicts if possible.

Because the monetary relief authorized in these amendments
to Title VII is characterized as equitable, the courts should
find that bench trials are consistent with the Seventh Amendment.
Because the question of constitutionality is not free from doubt,
however, this Section also provides that should a court hold that
a jury trial with respect to issues of liability is
constitutionally required, it may empanel a jury to hear those
issues and no others. This ensures that the additional relief
this scheme makes available will not become a dead letter should
the courts conclude that the Seventh Amendment requires a jury
trial on liability. See Tull v. United States, 107 S. Ct. 1831
(1987).

SECTION 9. ALLOWING THE AWARD OF EXPERT FEES

Section 9 authorizes the recovery of expert witness fees (up
to but not exceeding $300 per day) by prevailing parties
according to the same standards that govern awards of attorney
fees under Title VII. Cf. Crawford Fitting Co. v. J.T. Gibbons,
Inc., 482 U.S. 437 (1987). The provision is intended to allow
recovery for work done in preparation for trial as well as after
trial has begun, with the cap applying to each witness.
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SECTION 10. PROVIDING ‘FOR INTEREST AND EXTENDING THE
STATUTE OF LIMITATIONS, IN ACTIONS AGAINST
THE FEDERAL GOVERNMENT

Section 10 extends the period for filing a complaint against
the Federal government pursuant to Title VII from 30 days to 90
days. It also authorizes the payment of interest to compensate
for delay in the payment of a judgment according to the same
rules that govern such payments in actions against private
parties.

SECTION 11. PROVIDING CIVIL RIGHTS PROTECTIONS TO
CONGRESSIONAL EMPLOYEES

Section 11 extends the protections of Title VII to
congressional employees on the same basis that they extend to
Executive branch employees. The Executive branch, like private
employers and state and local governments, is forbidden by law to
discriminate on the basis of race, color, religion, sex, or
national origin. The Congress, however, has exempted itself from
the law. President Bush has stated that Congress "should live by
the same requirements it prescribes for others" and that Congress
"should join the Executive branch in setting an example for these
private employers."

In addition to setting a helpful example, and providing
congressional employees with the same rights enjoyed by other
Americans, coverage under Title VII will provide the Congress
with the valuable experience of living under the same rules that
it imposes on other employers. This experience should prove
useful in encouraging the Congress to give prompt and serious
consideration to proposals for improving the law and in enabling
the Congress to resist ill-considered proposals -- like the bill
that President Bush vetoed on October 22, 1990 -- that would
- undermine the cause of civil rights and impose completely
unjustified burdens on the employers of this nation.

It should be emphasized that this Section allows the
Congress to create its own internal mechanisms for enforcing
Title VII in the legislative branch. Like Executive branch
employees, congressional employees would retain the right to
judicial relief, but the Executive branch would have absolutely
no role in enforcing Title VII against the Congress. For that
reason, any objection to this Section on separation-of-powers
grounds would not be well-founded.
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SECTION 12. ALTERNATIVE MEANS OF DISPUTE RESOLUTION

This provision encourages the use of alternative means of
dispute resolution, including binding arbitration, where the
parties knowingly and voluntarily elect to use these methods.

In llght of the litigation crisis facing this country and
the increasing sophlstlcatlon and reliability of alternatives to

litigation, there is no reason to disfavor the use of such
forums.

SECTION 13. SEVERABILITY
Section 13 states that if a provision of this Act is found
invalid, that finding will not affect the remainder of the Act.
SECTION 14. EFFECTIVE DATE
Section 14 specifies that the Act and the amendments made by

the Act take effect upon enactment, and will not apply to cases
arising before the effective date of the Act. '

* % k % %
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A BILL

To amend the Civil Rights Act of 1964 to strengthen protections
against discrimination in employment, and for other

purposes.

Be it enacted by the Senate and House of Representatives of

the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Civil Rights Act of 1991".
SEC. 2. FINDINGS AND PURPOSES. -

(a) FINDINGS.--Congress finds that additional protections
and remedies under Federal law are needed to deter unlawful
discrimination.

(b) PURPOSE.--The purpose of this Act is to strengthen-
existing protections and remedies available under Federal civil
rights laws.

SEC. 3. DEFINITIONS.

Section 701 of the Civil Rights Act of 1964 (42 U.S.C.
2000e) is amended by adding at the end the following new
subsections:

"(1l) The term 'complaining party'’ means the Commission,
the Attorney General, or a person who may bring an action or

pfoceeding under this Title.
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"(m) The term 'demonstrates' means meets the burdens of
production and persuasion.

“(n) The term 'justified by business necessity' means
thét the challenged practice has a manifest relationship to
the emploYment in question or that the respondént's
legitimate employment goals are significantly served by,
even if they do not require, the challenged practice.

"(o) The term ‘respondent'’ means an employer,
employment agency, labor organization, joint labor-
management committee controlling apprenticeship or other
training or retraining programs, including on-the-job
training programs, or those Federal_éntities subject to thé
provisions of section 717 (or the heads thereof).

"(p) (1) The term 'harass' means, in cases involving
discrimination because of race, color, religion, sex, or
national origin, the subjection of an individual to conduct
that creates a working environment that would be found
intimidating, hostile or offensive by a reasonable person.

"(2) The term 'harass' also means, in casés involving
discrimination because of sex, (i) making the submission to
unwelcome sexual advances by an employer a term or condition
of employment of the individual; or (ii) using the rejection
of such advances as a basis for employment decisions
adversely affecting the individual; or (iii) making

unwelcome sexual advances that create a working environment
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that would be found intimidating, hostile or offensive by a
reasonable person.".
4. DISPARATE IMPACT CLAIMS.

Section 703 of the Civil Rights Act of 1964 (42 U.S.C.

2000e-2) is amended by adding at the end the following new

subsection:

SEC.

(k) PROOF OF UNLAWFUL EMPLOYMENT PRACTICES IN
DISPARATE IMPACT CASES.--Under this Title, an unlawful
employment practice based on disparate impact is established
only when a compiaining party demonstrates that a particular
employmentipractice causes a disparate impact on the basis
of race, color, religion, sex, or national origin, and the
respondent fails to demonstrate that such practice is
justified by business necessity; provided, however, that an
unlawful employment practice shall nonetheless be
established if the complaining party demonstrates the
availability of an alternative employment practice,
comparable in cost and equally effective in predicting job
performance or achieving the respondent's legitimate
employment gbals, that will reduce the disparate impact, and
the respondent refuses to adopt such alternative.".

5. FINALITY OF JUDGMENTS OR ORDERS.

For purposes of determining whether a litigated or consent

judgment or order resolving a claim of employment discrimination

because of race, color, religion, sex, national origin, or

disability shall bind only those individuals who were parties to
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the judgment or order, the Federal Rules of Civil Procedure shall
apply in the same mannef as they apply with respect to other
civil causes of action.
SEC. 6. PROHIBITION AGAINST RACIAL DISCRIMINATION IN THE

MAKING AND PERFORMANCE OF CONTRACTS.

Section 1977 of the Revised Statutes of the United States
(42 U.S.C. 1981) is amended--

(1) by inserting "(a)" before "All persons within"; and

(2) by adding at the end the following new subsections:

"(b) For purposes of this section, the right to 'make
and enforce contracts' shall include the making,
performance, modification aﬁd termination of contracts, and
the enjoyment of all benefits, privileges, terms and
cohditions of the contract.

"(c) The rights protected by this section are protected
against impairment by non-governmental discrimination as
well as against impairment under color of State law.".

SEC. 7. EXPANSION OF RIGHT TO CHALLENGE DISCRIMINATORY SENIORITY

SYSTEMS.

Subsection 706(e) of the Civil Rights Act of 1964 (42 U.S.C.
2000e-5(e)) is amended by adding at the end the following
sentence:

"For purposes of this section, an alleged unlawful

employment practice occurs when a seniority system is

adopted, when an individual becomes subject to a seniority

system, or when a person aggrieved is injured by the
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application of a seniority system, or provision thereof,
that is alleged to have been ad§pted for an intentionally
discriminatory éurpose, in violation of this Title, whether
or notvthat discriminatory purpose is apparent on the face
of the seniority provision.“.
SEC. 8. PROVIDING FOR ADDITIONAL REMEDIES FOR HARASSMENT IN THE
WORKPLACE BECAUSE OF RACE, COLOR, RELIGION, SEX, OR
NATIONAL ORIGIN.
(a) Subsection 703(a) of the Civil Rights Act of 1964 (42
U.S.C. 2000e-2(a)) is amended by deleting the period at the end

and inserting in lieu thereof "; or" and by adding at the end the

- following new paragraph:

"(3) to harass any employee or applicant for employment
because of that individual's race, color, religion, sex, or
national origin; provided, however, that no such unlawful
employment practice shall be found to have occurred if the
complaining.party failed to avail himself or herself of a
procedure, of which the complaining party was or should have
been aware, established by the employer for resolving
complaints of harassment in an effective fashion within a
period not exceeding 90 days."

(b) Section 706 of the Civil Rights Act of 1964 (42 U.S.C.
2000e-5) is amended by adding at the end the following new
subsecfions:

"(l) EMERGENCY RELIEF IN HARASSMENT CASES.--An employee

or other complaining party alleging a violation of section
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703 (a) (3) of this Title may petition the court for temporary
or prelimiﬁary relief. If the complaining party establishes
a substantial probability of success on the merits of such
harassment claim, the continued submission to the harassment
shall be deemed injury sufficiently irreparable to warrant
the entry of temporary or preliminary relief. A court
having jurisdiction over' a request for temporary or
preliminary relief pursuant to this paragraph shall assign
the case for hearing at the earliest practicable date and
cause such case to be expédited in every way practicable.

"(m) EQUITABLE MONETARY AWARDS IN HARASSMENT CASES.-- -

‘"(1) In ordering relief for a violation of section
703 (a) (3) of this Title, the court may, in addition to
ordering appropriate equitable relief under subsection (g)
of this section, exercise its equitable discretion to
require the employer to pay the complaining party an amount
up to but not exceeding a total of $150,000.00, if the court
finds that an additional equitable remedy beyond those
available under subsection (Q) of this section is justified
by the equities, is consisﬁent with the purposes of this
Title, and is in the bublic interest. In weighing the
equities and fixing the amount of any award under this
paragraph, the court shall give due consideration, along
with any other relevant equitable factorg, to (i) the nature
of compliance programs, if any, established by the employer

to ensure that unlawful harassment does not occur in the
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workplace; (ii) the nature of procedures, if any,
established by the employer for resolving complaints of
harassment in an effective fashion; (iii) whether the
employer took prompt and reasonable correctiveiaction upon
becoming aware of the conduct complained of; (iv) the
employer's size and the effect of the award on its economic
viability; (v) whether the harassment was willful or
egregious; and (vi) the need, if any, to provide restitution
for the complaining party.

"(2) All issues in cases arising under this Title,
including cases arising under section 703(a) (3) of this
Title, shall be heard and determined by a judge, as provided
in subsection (f) of this section. If, however, the court
holds that a monetary award pursuant to paragraph (1) of
this subsection is sought by the complaining party and that
such an award cannot conétitutionally be granted unless a
jury determines liability on one or more iséues with respect
to which such award is sought, a jury may be empaneled to
hear and determine such liability issues and no others. 1In
no case arising under this Title shall a jury consider,
recommend, or determine the amount of any monetary award
sought pursuant to paragraph (1) of this subsection."

(c) Subsection 706(e) of the Civil Rights Act of 1964 (42
U.S.C. 2000e-5(e)) (as amended by section 7 of this Act) is

further amended by adding at the end the following sentence:
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"For purposes of actions involving harassment under section

703 (a) (3) of this Title, the period of limitations

established under this subsection shall be tolled dufing the

time (not exceeding 90 days) that an employee avails himself
or herself of a procedure established by the employer for
resolving complaints of harassment."

SEC. 9. AtLOWING THE AWARD OF EXPERT FEES.

Section 706(k) of the /Civil Rights Act of 1964 (42 U.S.C.
2000e-5(k)) is amended by inserting "(including-reasonable expert
fees up to but not exceeding $300 per day)" after "attorney's
fee".

SEC. 10. PROVIDING FOR INTEREST, AND EXTENDING THE
STATUTE OF LIMITATIONS, IN ACTIONS AGAINST THE
FEDERAL GOVERNMENT.

Section 717 of the Civil Rights Act of 1964 (42 U.S.C.
2000e-16) is amended--

(1) in subsection 717(c), by striking out "thirty days" and
inserting in lieu thereof "ninety days"; and

(2) in subsection 717(d), by inserting before the period ",
and the same interest to compensate for delay in payment shall be
available as in cases involving non-public parties".

SEC. 11. PROViDING CIVIL RIGHTS PROTECTIONS TO CONGRESSIONAL

EMPLOYEES.

Section 717 of the Civil Rights Act of 1964 (42 U.S.C.
2000e~16) (as amended by section 10 of this Act) is further

amended--
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(1) in subsection 717(a), by striking "legislative and
judicial branches" and inserting in lieu thereof "judicial
branch".

(2)iin.subsection 717(a), by striking "in the Library of
Congress" and‘inserting in lieu fhereof:'

"in the Congress of the United States, or its Houses,

committees, offices or instrumentalities, or the offices of

any of its Members".

(3) in subsection 717(b), by striking the last sentence and
inserting in lieu thereof:

"With respect to the Congress of the United States, its

Houses, committees, offices, and inétrumentélities, and the

offices of its Members, authorities granted in this

subsection to the Commission shall be exercised in each

House of Congréss as determined by that House of Congress,

and in offices and instrumentalities not within a House of

Congress as determined by the Congress."

(4) in subsection 717(c), by inserting, after "Equal
Employment Opportunity Commission" each time it appears, ", or a
congressional entity exercising'the authorities of the Commission
pursuant to subsection (b) of this section,".

SEC. 12. ALTERNATIVE MEANS OF DISPUTE hESOLUTION.

Where knowingly and voluntarily agreed to by the parties,

reasonable alternative means of dispute resolution, inciuding

binding arbitration, shall be encouraged in place of the judicial
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resolution of disputes arising under this Act and the Acts
amended by this Act.
SEC. 13. SEVERABILITY.

If any provision of this Act, or an amendment made by this
Act, or the application of such provision or amendment to any
person or circumstances is held to be invalid, the remainder of
this Act and the amendments made by this Act, and the application
of such provisions of this Act to other persons and
circumstances, shall not be affected thereby.
SEC. 14. EFFECTIVE DATE.

This Act and the amendments made by this Act shall take
effect upon enactment. The amendments made-by this Act shall not

apply to any claim arising before the effective date of this Act.

* * %k % %
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FACT SEEET ON
ADMINISTRATION CIVIL RIGETS BILL

The Administration is committed to strengthening the strong
employment discrimination laws that now exist. These
improvements will operate to obliterate consideration of
factors such as race, religion, sex, or national origin from
employment decisions.

A major objective of the Administration is to ensure that
Federal law provides strong new remedies for harassment
based on race, sex, religion, or national origin. The
Administration proposes to create a new monetary remedy, up
to $150,000, for thase forms of discrimination.

In addition, the Administration proposes to extend 42 U.S.C.
1981 to outlaw racial discrimination in the performance of
contracts, overruling Patterson v. Mclean Credit Union, 109
S. Ct. 2363 (1989).

' The Administration also proposes legislation overturning the

Supreme Court’s decision in lorance v.
ing., 109 s. ct. 2261 (1989), which unfairly limits the time
£or challenging discriminatory seniority systenms. '

The administration also proposes to codify the *disparate
impact” cause of action for employment practices that
unintentionally exclude disproportionate numbers of certain
groups from some joba. This codifies Grigas v. Duke Power
€0., 401 U.S. 424 (1971). The Administration bill shifts
the burden of proof to the employer to justify practices
having a disparate impact under the rule of “business
necessity.” This overrules the contrary decision in Wards

Cove Packing Co, v. Atonio, 109 $. Ct. 2115, 2126 (1989).

In order to help curtail unnecessary litigation, the use of
alternative dispute resolution mechanisms will be
encouraged.

The time has come for Congress te¢ bring itself under the
same antidiscrimination requirements it presecribes for
others. This will promote both fair treatment for
congressional employees and a greater appreciation by
Congress of the consequences of new legislative initiatives.

Other improvements, including changes in certain provisions
affecting the statute of limitations and expert witness
faes, will also enhance the administration of Title VII of
the 1964 Civil Rights Act.
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o The Administration bill strengthens our civil rights laws
without encouraging the use of quotas or unfair preferences,
without departing from the fundamental principles of fair-
ness that apply throughout our legal system, and without
creating a litigation bonanza that brings more benefits to
lawyers than to victims.

o The Administration recognizes that equal opportunity can
never be a reality unless there are decent schools, safe
streets, and revitalized local economies. Therefore, in
addition to this bill it seeks Congressional action to
promote choice and opportunity on several fronts:
educational choice and flexibility: home-ownership
opportunity; enterprise zones and community opportunity
areas; and heightened anti-crime efforts.
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