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Office of the Attorney General
Washington, B.¢C. 20530 e oy D025
90

W

October 22, 1990

MEMORANDUM FOR THE PRESIDENT

FROM: %ICK THORNBURGH
ATTORNEY GENERAL

SUBJECT: S. 2104, the "Civil Rights Act of 1990"

This memorandum sets forth my views, and those of the
Department of Justice, on S. 2104, the "Civil Rights Act of
1990." Although the bill contains some provisions that we both
would like to see become law, S. 2104 is fatally flawed.

On May 17, 1990, in a Rose Garden speech marking the
reauthorlzatlon of the Civil Rights Commission, you outlined the
principles that would guide the approach of your Administration
to civil rights legislation. You stated that: (1) civil rights
legislation must operate to obliterate consideration of factors
such as race and sex from employment decisions; (2) it must
reflect fundamental principles of fairness that apply throughout
our legal system, and (3) it should strengthen deterrents against
harassment in the workplace based on race, sex, religion, or
disability, but should not produce a new and unjustified lawyers'
bonanza.

S. 2104 is not consistent with these principles. It creates
powerful incentives for employers to adopt quotas in order to
avoid litigation. It shields discriminatory consent decrees from
legal challenge under many circumstances. And it contains
several provisions that will serve primarily to foster litigation
rather than conciliation and mediation.

I. INCENTIVES FOR EMPLOYERS TO ADOPT QUOTAS

Sections 3 and 4 of S. 2104 create strong incentives for
employers to adopt quotas. Although putatively needed to
"restore" the law that existed before the Supreme Court's opinion
in Wards Cove Packing Co. V. Atonlo, 109 s. Ct. 2115 (1989),
these sections actually engage in a sweeping rewrite of the law
of employment discrimination.

In Griggs v. Duke Power Co., 401 U.S. 424 (1971), the
Supreme Court ruled that Title VII of the Civil Rights Act of
1964 prohibits hiring and promotion practices that
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unintentionally but disproportionately exclude persons of a
particular race, sex, ethnicity, or religion unless these
practices are justified by business necessity. Law suits
challenging such practices are called "disparate impact" cases,
in contrast to "disparate treatment" cases brought to challenge
intentional discrimination.

In a series of cases decided in subsequent years, the
Supreme Court refined and clarified the doctrine of disparate
impact. 1In 1988, the Court greatly expanded the scope of the
doctrine's coverage by applying it to subjective hiring and
promotion practices (the Court had previously applied it only in
cases involving objective criteria like diploma requirements and
height-and-weight requirements). Justice O'Connor took this
occasion to.explain with great care both the reasons for the
expansion and the need to be clear about the evidentiary
. standards that would operate to prevent the expansion of
disparate impact doctrine from leading to quotas. In the course
of her discussion, she pointed out:

"[T]he inevitable focus on statistics in disparate impact
cases could put undue pressure on employers to adopt
inappropriate prophylactic measures. . . . [E]xtending
disparate impact analysis to subjective employment practices
has the potential to create a Hobson's choice for employers
and thus to lead in practice to perverse results. If quotas
and preferential treatment become the only cost-effective
means of avoiding expensive litigation and potentially
catastrophic liability, such measures will be widely
adopted. The prudent employer will be careful to ensure
that its programs are discussed in euphemistic terms, but
will be equally careful to ensure that the quotas are met."
Watson v. Fort Worth Bank & Trust Co., 108 S. Ct. 2777,
2787-2788 (1988) (plurality opinion).

The following year, in Wards Cove, the Court considered
whether the plaintiff or the defendant had the burden of proof on
the issue of business necessity. Resolving an ambiguity in the
prior law, the Court placed the burden on the plaintiff.
Supporters of S. 2104 argue that this rule imposes an
unreasonable burden on employees, and have claimed that
legislation is needed to redress this imbalance. As you know,
your Administration is prepared to accept the shifting of that
burden to the defendant.

Sections 3 and 4 of S. 2104, however, go far beyond this
shift in the burden of proof. First, the bill effectively
creates a new presumption of discrimination whenever a plaintiff
shows a sufficient statistical disparity in the racial, sexual,
ethnic, or religious makeup of an employer's workforce, even if
 the plaintiff fails to identify any employment practice that has
caused the disparity. Second, it defines "business necessity" in
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an unduly restrictive way. Finally, it imposes unreasonable
restrictions on the type of evidence an employer may use in
proving business necessity. In combination, these provisions
will force employers to choose between (1) lengthy litigation,
under rules rigged heavily against them, or (2) adopting policies
that ensure that their numbers come out "right." Put another
way, the bill exerts strong pressure on employers to adopt
surreptitious quotas.

A. THE PRESUMPTION OF DISCRIMINATION ARISING FROM
STATISTICAL DISPARITIES

Under Section 4, a plaintiff may bring a disparate impact
case by alleging that a "group of employment practices results
in" significant statistical disparity. "Group of employment
practices" is very broadly defined in Section 3 to include any
"combination of employment practices that produces one or more
decisions with respect to employment . . ."

That definition provides no limitation whatsoever: all
practices that combine to produce, say, hiring decisions -- for
example, use of a high school graduation requirement, plus an
interview, plus job references, plus a requirement of a clean
criminal record -- all could be lumped together as a single
"group." Thus, if an employer's bottom line numbers are
"wrong," the employer can be forced to prove that every practice
is required by "business necessity."

Section 4 includes language emphasizing this point.
Subsection (k) (1) (B) (1) states that "except as provided in clause
(iii), if a complaining party demonstrates that a group of
employment practices results in a disparate impact, such party
shall not be required to demonstrate which specific practice or
practices within the group results in such disparate impact"
(emphasis added). The exception in clause (iii) seems at first
to state the opposite, but actually takes away what it seems to
give. Specificity is not required where the defendant has
"failed to keep such records" as are "necessary to make [the]
showing" of specifically which "practice or practices are
responsible for the disparate impact."

Thus, the bill requires any employer whose workforce has the
"wrong" bottom line numbers to point to records showing that one
of its practices could have been challenged as "responsible for"
the disparate impact. This is not a mere recordkeeping
‘requirement: it is essentially a transfer from the plaintiff to
the defendant of the obligation to make out the bulk of the
plaintiff's prima facie case. The transfer of obligations is
merely disguised as a recordkeeping requirement. An employer who
cannot meet the burden created by this rule faces the prospect of
defending all of its employment practices under the business
necessity test. '



This concealed obligation does not merely create all the
record-keeping burdens one would imagine, but also a classic
Catch-22: if an imbalance in the employer's workforce is caused
by something other than the employer's practices (by housing
patterns, for example), so that the employer could not possibly
have kept records showing which of its practices was responsible
for the imbalance (because none was), a prima facie case will
nevertheless be deemed to have been established because the group
of practices "results in" a disparate impact and the employer
cannot possibly explain it from his own records.

The notion of allowing plaintiffs to attack a "group of
practices" without showing that each member of the group has
caused a disparate impact has absolutely no basis in Supreme
Court precedent. All Supreme Court cases prior to Wards Cove
focused on the impact of particular hiring practices, and
plaintiffs have always targeted those specific practices. See
Griggs v. Duke Power Co., 401 U.S. 424 (1971) ; Albemarle Paper
Co. v. Moody, 422 U.S. 405 (1975); Dothard v. Rawlinson, 433 U.s.
321 (1977); New York City Transit Authority v. Beazer, 440 U.S.
568 (1979); Connecticut v. Teal, 457 U.S. 440 (1982) ; Watson v.
Fort Worth Bank & Trust Co., 108 S. Ct. 2777 (1988). The new
rule created in S. 2104 is inconsistent with a fundamental
principle of civil litigation: that the plaintiff is obliged to
identify what act of the defendant is responsible for the
plaintiff's injury. Even apart from other defects in Sections 3
and 4 of this bill, the treatment of "groups of practices"
creates extremely powerful incentives for employers to adopt
quotas rather than go through the litigation necessary to
establish the "business necessity" of every one of their
employment practices.

B. THE BUSINESS NECESSITY DEFINITION AND THE EVIDENTIARY
RESTRICTIONS

The risk of surreptitious quotas created by the bill's
provisions on "groups of practices" is compounded by S. 2104's
unreasonably restrictive definition of "business necessity" and
by evidentiary restrictions imposed on employers trying to meet
the "business necessity" test. I will discuss each in turn.

1. The Business Necessity Definition

S. 2104 forces employers to defend any employment practice
"involving selection" by showing a "significant relationship to
successful performance of the job." This standard is new; it is
found nowhere in any holding of the Supreme Court. On its face,
it is defective because a narrow requirement of this type denies
that there can be legitimate and desirable selection or promotion
practices aimed at objectives other than successful job
performance. Moreover, its very novelty guarantees that it will
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generate litigation for employers seeking to defend themselves.
Finally, the bill's peculiar treatment of prior cases is likely
to suggest to courts that ambiguities should be resolved against
employers. In combination, these defects again make it likely
that employers will adopt quotas rather than risk expensive
litigation whose outcome will be highly uncertain.

First, simply taking the definition literally, S. 2104 would
preclude employers from using hiring or promotion practices
- serving many legitimate business objectives. Consider, for
example, an employer with a policy under which promotions are
given only to employees who receive "outstanding" ratings in
their current jobs. The justification for such a policy might be
that it provides an incentive for all employees to perform in an
outstanding manner, thereby promoting overall efficiency within
the firm. Under S. 2104, however, the employer could not rely on
that justification. Rather, he or she would have to attempt to
prove that outstanding performance in an employee's current job
was "significant[ly] relat[ed]. to successful performance" of the
next job. In many cases, this might be impossible.

There is no sound policy reason for confining in this way
the justifications an employer may offer for its selection
practices. Nor were such restrictions required by Supreme Court
decisions prior to -Wards Cove. See, e.qg., Griggs v. Duke Power
Co., 401 U.S. 424, 432 (1971); New York City Transit Authority v.
Beazer, 440 U.S. 568, 587 n.31 (1979); Watson v. Fort Worth Bank
& Trust Co., 108 S. Ct. 2777, 2790 (1988) (plurality opinion).
Indeed, the Wards Cove dissent itself made clear that under
Griggs any "valid business purpose" would suffice. Wards Cove
Packing Co. v. Atonio, 109 S. Ct. 2115, 2129 (1989) (Stevens, J.,
dissenting)..

The statement in S. 2104 that the definition of business
necessity is intended to codify Griggs cannot alter the
inconsistency between the bill's text and the language of Gri s,
or the inconsistency between the bill's text and almost two
decades of Supreme Court precedent interpreting Griggs. Instead,
it merely guarantees confusion as courts attempt to sort out
precisely what Congress had in mind. This confusion will be
time-consuming and very expensive. And it will bring no benefit
to the victims of discrimination. ,

Finally, in attempting to interpret the confusing definition
of "business necessity," some courts would likely come to the
conclusion that Congress intended to bring about certain highly
undesirable results. First, the bill states that it is designed
to overrule Wards Cove's "treatment of business necessity as a
defense." Part of that treatment of business necessity, though,
was the Court's rejection of the view that an employer is’
required to show that the "challenged practice [is] 'essential!
or 'indispensable' to the employer's business." Wards Cove
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Packing Co. v. Atonio, 109 S. Cct. 2115, 2126 (1989). As the
Supreme Court noted, "this degree of scrutiny would be almost
impossible for most employers to.meet, and would result in a host
of evils," including quotas. Id. Rather, the Court quite
reasonably found that "the dispositive issue is whether a
challenged practice serves, in a significant way, the legitimate
employment goals of the employer." Id. at 2125-2126 (citing
Watson and Beazer as well as Griggs). On this issue, as pointed
out above, the dissent in Wards Cove is in agreement.

In light of these statements, a statutory provision
overruling "the treatment of business necessity" in Wards Cove
could reasonably be interpreted by many courts as returning the
bill's definition of business necessity to the widely criticized
standard included in the original incarnation of S. 2104
("essential to effective job performance"). This inference would
be strengthened by two other provisions of the bill: Section 2
("Findings and Purposes") and Section 11 ("Construction").
Working in tandem, Sections 2 and 11 would likely lead some
courts to resolve ambiguities in the bill against prior decisions
by the Supreme Court and against defendants.

2. Evidentiary Restrictions

Finally, employers who must attempt to meet the business
necessity test must do so by means of "demonstrable evidence."
This is a new term invented by the bill, and no definition is
provided. The bill contains a long list of types of evidence
that courts may "receive," but the bill does not say that any of
these necessarily constitutes "demonstrable evidence." Courts
will likely understand the use of this new term (particularly in
light of Sections 2 and 11 of the bill) to mean that Congress is
referring to some category of evidence that is narrower than the
category of evidence on which courts would otherwise rely. The
effect of this provision, then, will apparently be to indirectly
raise the burden of proof on the defendant beyond what it would
otherwise be. '

I am not aware that any justification has been offered for
restricting the kind of evidence on which courts may rely in this
context. Nor do I believe that it is advisable to force the
courts to ‘engage in guessing games about the meaning of a novel
term like "demonstrable evidence." As with several other aspects
of Sections 3 and 4 of S. 2104, this provision will cause
uncertainty among attorneys who must advise employers about the
meaning of the law, and it will cause confusion in the courts.

No good purpose will be served, and a great deal of pointless
expense will be imposed on those who must live under this new
. legislation. :



C. CONCLUSION

So far as I am aware, there is no reported judicial decision
indicating any need for a legislative modification of the manner
in which the courts handle "group[s] of employment practices"
under disparate impact theory. The rule created in S. 2104,
moreover, is contrary to fundamental principles of civil
litigation, and it is likely to lead in practice to unjust
results.

There is no sound policy reason for the imposition of
artificial restrictions of the kind created by S. 2104 on the
justifications that employers may offer for legitimate employment
practlces. Similarly, there is no sound policy reason for
imposing on defendants evidentiary restrictions that exist
nowhere else in the law and that are not even clearly spelled out
in the proposed statute.

The effect of these proposed changes in the law is clear:
these provisions, if they are enacted, would exert strong
pressure on employers to avoid having to defend their employment
practices; the only practicable way for employers to do this
would be to avoid the statistical disparities that would require
them to mount such a defense. In short, many employers will see
no real alternative to adopting quotas.

II. FUNDAMENTAL FAIRNESS AND THE INSULATION OF QUOTAS FROM LEGAL
CHALLENGE

The bill in its current form also promotes quotas through
its treatment of discriminatory consent decrees. It does this by
totally denying certain individuals access to the courts to ‘
challenge illegal agreements -- in which these individuals had no
part -- prescribing quotas that exclude them from employment
opportunities.

Section 6 of S. 2104 would overrule the Supreme Court's
decision in Martin v. Wilks, 109 S. Ct. 2180 (1989). That case
arose in the context of a civil rights action, but it turned on
principles of fairness and access to court that apply in every
situation. The Court held that white firefighters who had not
been parties to a consent decree that mandated racial preferences
could have their day in court to contend that the decree violated
thelr civil rights.

Section 6 would in many circumstances cut off this right and
deny some persons, who were never notified of these decrees and
had no chance to challenge them, their right to sue. For
example, a plaintiff denied a promotion as a result of a
discriminatory consent decree in place ten years before the



plaintiff was hired would in some circumstances be precluded by
Section 6 from challenging the decree.

At the outset, it must be stressed that only certain
settlements or consent decrees can be successfully challenged
after Martin v. Wilks: those containing provisions that violate
an innocent third party's rights under Title VII or the
Fourteenth Amendment. The only justification offered for this
provision is the systemic interest in the finality of judicial
resolution of disputes. But while that interest is important, it
should not be pursued at the cost of the requirement of
fundamental fairness that underlies our judicial system, in which
individuals are traditionally guaranteed a meaningful opportunity
to assert their interests in court before they are bound by
judicial action.

Moreover, the concern at which Section 6 is assertedly
directed, viz. the fear of repeated challenges to the same
decree, is largely chimerical. Existing legal doctrines are
already adequate to head off nonmeritorious challenges to
decrees. The doctrines of law of the case, res judicata, and
stare decisis will allow courts to deal with them summarily at
little expense in time or money to the parties. In addition, the
rules of joinder make it relatively easy for parties to ensure
that affected people have their day in court in the original
action. The threat of an award of attorney fees against the
losing party who brings a frivolous suit is a further deterrent
to such challenges. ' '

The bill's treatment of discriminatory seniority systems is
in stark contrast with its treatment of discriminatory consent
decrees. In dealing with seniority systems, Section 7(b) of the
bill appropriately corrects a defect in current law by allowing a
plaintiff to challenge a discriminatory seniority system or
practice at the time it is applied to the plaintiff. Current law
requires the challenge to be made at the time of the adoption of
the seniority system. Consistent with the view taken by your
Administration, proponents of S. 2104 have rightly argued that
this is unreasonable and should be corrected by legislation.

So far as I am aware, S. 2104's sponsors have given no
explanation for this inconsistency between Sections 6 and 7(b) of
their bill. The effect of it, however, is quite clear: unlike
seniority systems, consent decrees have frequently contained
provisions establishing hiring and promotion quotas or racial
preferences. Section 6 prevents legal challenges to such
provisions. Thus, far from enhancing civil rights, Section 6
severely abridges then. '

Section 9 contains a provision complemehting the provisions
in Section 6. For the first time, Title VII would say that
certain civil rights plaintiffs -- those challenging the legality
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of quotas adopted under a consent decree -- could be required to
pay attorneys fees where their lawsuit was neither frivolous nor
otherwise unreasonable. The clear effect would be to discourage
many challenges to illegal discrimination. The creation of
fundamentally unfair obstacles to the vindication of our
citizens' civil rights has no place in a civil rights bill.

Proponents of S. 2104 argue that Section 13 of the bill,
which states that nothing in the bill "shall be construed to
require or encourage an employer to adopt hiring or promotion
quotas," is a sufficient answer to the concerns raised here and
in Part I of this memorandum. 1In fact, however, Section 13 is
entirely unresponsive to them. The problem with Sections 3 and 4
is not that they directly require or encourage quotas, but rather
that employers will in fact choose to adopt quotas in order to
avoid having to defend their hiring practices under the
unreasonable litigation rules established by the bill. And the
problem with Section 6 is not that it requires quotas, but that
it insulates them from challenge. In fact, in its present form,
Section 13 has an exception from the anti-quota language (and
from all other provisions in the bill) for quotas that might be
contained in some court-ordered remedies, affirmative action
plans, or conciliation agreements.

ITII. EXPANSION OF REMEDIES UNDER TITLE VII AND PROVISIONS
AFFECTING THE INCENTIVES FOR LITIGATION

Section 8 of S. 2104 radically alters the Civil Rights Act
of 1964 by making available unlimited compensatory damages, as
well as punitive damages and jury trials, in most cases under
Title VII.

As you noted in your May 17 speech, federal law should
provide an adequate deterrent against harassment in the
workplace, and additional remedies are needed to accomplish this
goal. Although S. 2104 imposes a partial cap on punitive
damages, thereby setting an important precedent in the area of
federal tort remedies, the expansion of remedies contained in
Section 8 is excessive. Section 8 is not confined to filling the
gap where existing remedies are inadequate, such as in many cases
of sexual harassment. Rather, it imports into our employment
discrimination laws the entire panoply of tort remedies, punitive
damages, and jury trials, which runs counter to the concepts of

- mediation and conciliation upon which Title VII is based. This

will create unnecessary and counterproductive litigation, serving
the interests of lawyers far more than the interests of aggrieved
employees.

Other provisions in S. 2104 will also contribute
unnecessarily to fostering litigation instead of conciliation.
An amendment to 42 U.S.C. 2000e-5(k), for example, permits
plaintiffs to recover attorneys fees for continuing to litigate
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even if the judgment they ultimately obtain is less favorable
than a settlement offer they rejected. Similarly, a new
paragraph (2) in 42 U.S.C. 2000e-5k creates special rules
impeding waiver of attorney's fees as part of settlement, which
will inevitably discourage settlements because defendants will
not be able to estimate accurately the total cost of the
-settlement to which they are being asked to agree.

Several other provisions of this bill have little to do with
promoting civil rights. Rather, they seem principally designed
to give plaintiffs special and unwarranted litigation advantages.
Section 7(a) gives plaintiffs 2 years, ‘rather than 180 days (or,
in certain cases, 300 days), to file discrimination claims.
Section 11 creates a special legislative rule of construction for
civil rights cases that seems intended to encourage courts to
resolve cases in favor of plaintiffs whenever possible. And
Section 15 unfairly applies the changes in the law made by S.
2104 to cases already decided.

IV. CONCLUSION

S. 2104, in the form in which it has been presented to you,
is seriously flawed. While it contains certain desirable
provisions, these sections are greatly outweighed by the portions
of the bill that are objectionable in the particulars specified
above. Taken as a whole, S. 2104 would do far more to disrupt
our legal system and to disappoint the legitimate expectations of
our citizens for equal opportunity than it would to advance the
goal, to which you and I are both committed, of strengthening the
laws against employment discrimination.
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.EXECUTIVE OFFICE OF THE PRESIDENT
' OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

900CT 22 Pil 2: 40

THE DIRECTOR October 22, 1990

MEMORANDUM FOR THE PRESIDENT

SUBJECT: Enrolled Bill S. 2104 - Civil Rights Act of 1990
Sponsors - Sen. Kennedy (D) Massachusetts and 48 others

Last Day for Action _
| November»l, 1990 - Thursday

Purgose

) ~Amends prov151ons of the Civil Rights Act of 1964 relating
to employment discrimination.

Agency Recommendatlons

 office of Management and Budget Disapproval

f;Department of Justice ‘ ' DisapproVal'

4 "Equal Employment Opportunity o

.’ Commission Disapproval:

i Department of Labor Defers to Justice

(Informally)
Small Business Admlnlstratlon Approval
Diecu551on

In a May 17, 1990, Rose Garden ceremony, you said, "I want

o sign a civil rlghts bill, but I will not sign a quota bill."
You also stated that any new 01v11 r1ghts legislation:

- Must operate to obllterate con51deratlon of factors
- such as race, color, religion, sex, or natlonal origin
from employment decisions.

- Must reflect the fundamental principles'of fairness
that apply throughout our legal system.

. == _Should contain a deterrent’ agalnst workplace,'
‘ harassment, but must do so in a manner that is
reasonable and does not produce a windfall for lawyers.

Although amendments were made to the leglslatlon during its
consideration by Congress, the Department of Justice and the’
Equal Employment Opportunity Commission (EEOC) recommend that you
veto S. 2104. . Justice states in its v1ews letter that the



enrolled bill is likeiy to result in quotas, to fail in providing
due process of law, and to "produce a bonanza for lawyers."

S. 2104 passed the Senate by a vote of 65-34. H.R. 4000,
the House companion, passed by a vote of 272-154. The conference
‘report on S. 2104 passed the Senate by a vote of 62-34 and the
.House by .a vote of 273-154. )

' The Administration made substantial efforts to amend S. 2104
to make it consistent with your policy. For example, in a
‘July 10, 1990, letter to Senator Kennedy, Governor Sununu
proposed statutory language intended to avoid quota schemes. The
language was not accepted.

In letters sent to Senate and House members prior to:
congressional consideration of S. 2104 and H.R. 4000, the
. Attorney General stated that he and other senior advisers would
recommend a veto if the bills were not modified. A Statement of
Administration Policy sent to the House on H.R. 4000 on
<~ ° August 2; 1990, stated that the President’s senior advisers would
. recémmend a veto of the bill in its then-current form.

on October 20, 1990, you announced that you would veto ,
S. 2104, and urged Congress to enact an alternative proposal that
you transmitted on that date. The proposal contains numerous
combromisesidesigned to accommodate the concerns of proponents of
S. .2104. ‘ : : )

| congressional supporters of the enrolled bill argue that it
will not require hiring or promotion quotas. They also claim

. that ‘several amendments made during the legislative process
- address Administration concerns. ' '

. EMéjOr Provisions of S. 2104

: S. 2104 reverses or modifies at least six recent Suprene
Court decisions regarding employment discrimination. It also
authorizes compensatory and punitive damages in cases involving
intentional discrimination. The provisions of S. 2104 are
described and analyzed in the Justice Department’s enrolled bill

. views letter. This memorandum discusses the provisions most at
variance with your three stated principles. These are the
provisions regarding "disparate impact" cases, finality of
consent decrees, and damages.

Title VII of the Civil Rights Act of 1964 outlaws employment
discrimination on the basis of race, color, religion, sex, or
national origin. Remedies available under Title VII include back
‘pay, restoration to'rightful status, and. court orders to cease a
prohibited practice. ‘ : ‘
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In the landmark 1971 case of Griggs v. Duke Power Co., the
Supreme Court unanimously held that employment practices having a
disparate impact violate Title VII unless they are "required by
business necessity." ("Disparate impact" practices exclude

‘certain groups disproportionately even if unintentionally.)

_ Proponents of S. 2104 believe that the Supreme Court’s 1989 -
Wards Cove decision overruled Griggs and other precedents on
three major issues: identification of employment practices, the
burden of persuasion, and the definition of business necessity.
S. 2104 is intended to overrule Wards Cove on each of these ,
issues. The decision, the bill’s provisions, and Justice’s views
are described below.

: Wards Cove Decision. In Wards Cove, the five-member
majority held that:

-- The plaintiff’must identify the particular employmeht
practice that is challenged as discriminatory.

L - The burden of persuading a court that the practice is
not required by business necessity is on the plaintiff.
(The employer must only produce evidence of a business
justification for its employment practice.) '

. '== A challenged emploYment'practice is deemed required by
3 _business necessity if it "serves, 'in a significant way,
d the legitimate employment goals of the employer."

! Tdentification of Employment Practices. Section 4 of
S. 2104 provides that a plaintiff need not demonstrate which

' specific practices are responsible for a disparate impact if the

employer destroyed, concealed, refused to produce, or failed to

. keep records necessary to make such a demonstration. In such
i cases, a "group of employment practices" that results in a

disparate impact could be held unlawful unless the employer

- demonstrated that it was required by business necessity.

Justice objects to this provision, in particular the portion
relating to failure to keep records. According to Justice, under
S. 2104, "the employer must either produce evidence showing that
one of its practices could have been challenged or admit' that it
does not have such evidence." Thus, this provision "appears to
place the employer in a no-win situation." According to Justice,
S. 2104 could cause an employer’s liability to be "premised

.entirely on statistics showing ’bottom line’ -racial.

imbalance . . . ."

Burden of Persuasion. Section 4 shifts to the employer the

burden of demonstrating that a practice shown to have a disparate

impact is required by business necessity. It states, however,
that the mere existence of a statistical imbalance "is not alone

- . -3 -



suffidiént to establish a prima facie case of disparate impact
violation." o :

Justice advises that the burden of persuasion should remain
with the plaintiff throughout a disparate impact case. The
Department states that "it would be unjustifiable" to impose a
greater burden on an employer in a disparate impact case than' in
a case of intentional discrimination. According to Justice, the
bill’s provision that statistical imbalance alone does not
establish a prima facie case of violation could easily be
circumvented. A plaintiff could simply allege that the imbalance
results from the unspecified group of employment practices.

‘Business Necessity. Section 3 of S. 2104 defines the
circumstances under which an employment practice is "required by
pusiness necessity." Employment practices involving selection
(e.g., tests and requirements regarding experience and physical
characteristics) "must bear a significant relationship to

successful performance of the job." Other employment decisions

"must bear a significant relationship to a manifest business

" objective of the employer."

s

Justice objects to requiring employers to show that a
practice has a "significant" relationship to "successful" job
performance or to a "manifest" employment objective. According

to Justice, a "reasonable relationship to job performance or a

legitimate business purpose is the most that a_defendant should -

be.required to show."

- Finality of Consent Decrees (Martin v. Wilks) 4
'In Martin v. Wilks, a five-member majority of the Court held

? that persons not a party to, but adversely affected by, decrees
‘mandating unlawful racial preferences can challenge them in
., court.

Section 6 of S. 2104 bars challenges by non-parties to such
decrees. For decrees entered less than 30 days after the
enactment of the enrolled bill, non-party challenges are
precluded if: (1) the non-parties had sufficient notice of the
proposed judgment and a reasonable opportunity to object to the
judgment; (2) their interests were "adequately represented" . by
another person who challenged the decree; or (3) a court
determines that "reasonable efforts" were made to provide notice
to them. For decrees entered into 30 days or more after its
enactment, the enrolled bill would establish similar -- but
stricter -- criteria for precluding challenges to a decree.

“Justice states that "portions of éectién 6 run afoul of the

Constitution" -- specifically, the Due Process Clause -- by
insulating illegal or unconstitutional quota decrees from

- 4 -".



s

ax

judibiai review. Justice specifically objects on constitutional
grounds to the provisions that would: . '

. ——  allow a court to find that an individual's interests
had been adequately represented by another party; and

- cut off future challenges where it is determined that
reasonable efforts were made to provide notice to
interested persons.

Justice also objects to the bill's rules governing

challenges to decrees entered 30 days or more after enactment of

S. 2104. Justice states that those rules would in part "bind
individuals who never heard of the action or had an opportunity
to assert their interests." ' '

--”Damages in cases of Intentional Discrimination

Urider current law, compensatory and punitive damages are
available only in cases of discrimination based on race. ~Section
8 of S. 2104 authorizes such remedies for discrimination based on
gender,. religion, color, national origin, or disability. .
Compensatory damages would be allowed for intentional

discrimination; punitive damages would be allowed in cases

| . involving malice or callous indifference to the rights of others.

Section 8 also authorizes jury trials in intentional
discrimination cases. . The enrolled bill caps punitive damages at
the greater of $150,000 or the combined total of the amount of
compensatory damaggs and back pay awarded in the case.

‘Justice states that this section "represents a major change
in° Title VII and. is in no way related to any of last Term's Court
decisions." According to Justice, part of the original
compromise that led to passage of Title VII was that back. pay

" would be the only form of monetary relief.. The broad

availability of damages under S. 2104 "threatens to hinder the
&ffectiveness of Title VII and produce a bonanza for lawyers."
Justice notes that while the $150,000 cap is "helpful," a

' .

- "general damage remedy is unnecessary . . . .'

Justice believes that section 8 will: "encourage employees
to pursue claims in court in the hope of achieving large monetary
victories . . . . [P]laintiffs' lawyers will inevitably include
claims for pain and suffering, emotional harm, and the .
like . « . =« Placing these issues before a jury . . . will turn

‘Title VII litigation into a time-consuming, high risk venture for

 both plaintiffs and defendants."

Agency Views

The Department of Justice,fecommends a veto of the enrolled
bill for the reasons discussed previously.. Justice's views

-5 -



letter also objects to several other provisions in S. 2104 that
could result in increased litigation and raise due process
concerns. These include provisions relating to attorneys’ fees
and rules of statutory construction. Justice supports certain
- provisions of S. 2104 that are consistent with a legislative
proposal that it submitted to Congress this. February.

The EEOC also recommends a veto of S. 2104 because it
"contains no meaningful improvements over previous versions."

JThe Small'Business Administration (SBA), in its enrolled

bill views letter, recommends approval of S. 2104. The ,
Administrator notes that she expressed concerns about the bill
during its consideration by Congress. Her concerns related to
the provisions on the burden of proof and damages.

With respect to the burden of proof, the Administrator
states that "{w]hile the possibility remains that employers may
be required to meet a new and as yet undefined burden of proof, I
believe that Congress is genuinely seeking to restore the

_ . application of the law to its pre-Wards Cove state." Regarding

damages, SBA notes that employers would still be subject to
costly and lengthy litigation, even though the conferees agreed
to the $150,000 cap. '

SBA concludes that S. 2104 strikes the correct balance.
between the protection of civil rights and the legitimate
business needs of employers "by recognizing the concerns of
business while attempting to provide a framework within which

. individuals can seek to redress grievances." :

.Conclusion and Recommendations

Justice concludes that the enrolled bill "would encourage
' quota systems or otherwise divide our society along racial

"L s1lines." We join Justice and the EEOC in recommending disapproval

"of S. 2104.

'We have been advised that the Office of the White House
Counsel is preparing a veto message for your consideration. '

',(‘l/l/\'\/]/ [>
Richard G. Darman
Director

Enclosures
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Sir:
N We will draft a
HOUSE OF REPRESENTATIVES  thank you unless

you prefer to
.c.2 : :
WASHINGTON, D. C. 205I5. handle personally.

JOHN LEwis
FIFTH DisTRICT

GEORGIA October 17, 1990 Jc

Dear Mr. President:

As one who has tasted the bitter fruit
of racism and been victimized by discrimi-
nation and racial violence, I appeal to you
to sign the Civil Rights Act of 1990.

It is the right thing for you to do.

The battle for civil rights was hard
.fought. The civil rights battlefield was
littered with the bodies of countless men,
women and children whose only "crime" was
their desire for freedom, fairness and
equality. :

We've come too far, paid too high a
price, lost too many lives, to turn back
now. Certainly, you agree, Mr. President.

I ask you, have any of the men and
women, who are advising you to veto the
Civil Rights Act of 1990, ever been denied
a job or refused a promotion because of
their race, color or sex? Have any of them
ever been denied service in a place of
public accommodations because of their
race, color or sex? Well, I have! And, so
have millions of other Americans.

I have been beaten and jailed more
than forty times. Why? Because I dared
to exercise my rights as an .American
citizen and I happen to be Black.

LT W



Honorable George Bus
Page 2 :
October 17, 1990

I have been told by department store
managers that I couldn't sit at public
lunch counters. Why? Because of what they
called "legitimate community or customer
relationship efforts"™ and I happen to be
Black.

But, I -- along with many other
students in the South in the 60's -- sat
down at those lunch counters. We stood up
for what was right. As a result, America
made progress toward what Martin Luther
King called the "Beloved Community."

The Civil Rights Act of 1990 is in
the best interests of the common good
because we are one people, one nation,
one community and one family -- the
American family.

Please, Mr. President, don't allow
this great nation of ours to regress.
Reaffirm America's commitment to justice
and equality for all of her citizens.
Please sign the Civil Rights Act of 1990.

Sincerely,
o

A/ 2
f[ohn Lewis
lember of Congress

Honorable George Bush
President of The United States
The White House

Washington, D.C. 20500
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To:

‘LJohnléunﬁhuwff

-~

I talked to AIles today— Just
checklng up ST R

“on’ the Civil nghts Blll
he says we. ought to make 1t.

AN

A GUILTY TIL PROVEN INNOCENT BILL

that added to The Qutoas"‘

gullty t11 porven

e

The only Way to av01d ,
1nnocent‘ 'is.‘to establlsh quotas...

Not Bad

We need ot get a coordinated line“odt
there through all outlets (RNC etc) )
Pre51dent has ALWAYS been for ClVll nghts
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October 19, 1990

DRAFT STATEMENT ON THE QUOTA BILL

If an employer's numbers are "wrong," even though there has
been no intentional discrimination, this bill would make it
virtually impossible for an employer to defend normal business
practices, such as hiring and promotion, in court. The bill"
would rig the rules of litigation against employers. If this
bill becomes law, employers would be in a statistical trap.
The only way employers could escape from this trap is by
establishing a de facto quota system so that their numbers are
never "wrong."

Nelson Lund in the Counsel's office cautions that we should

not peg our entire argument against the quota bill on the above

“ argument, since that is only one piece of the bill. Other
arguments include:

The bill closes the courts to some victims of discfimination.

The bill creates for the first time unlimited compensatory
damages, as well as punitive damages, under the employment
discrimination laws, thereby inviting a litigation explosion.

The bill contains a host of rules especially designed to help
plaintiff's lawyers, often at the expense of victims of
discrimination.



OCT 16 ’S@ 14:21

Committee on Education i Labor

SUMMARY OF BIFARTISAN 7-POINT COMPROMISE ON THE
S. 2104, CIVIL RIGHTS ACT OF 1990

The proposed bipartisan compromise on tha Civil Rights Act
of 1990 addresses a number of important concerns, including. any
remaining concerns regarding gquotas, Specifically, the pill
would be amended to: :

provide expressly that nothing in the bill should be
interpreted gven "to ehicourage” an empleyer to adopt
guotas, '

require that the plaintifs prove which "specific
practice or practices are responsible for the disparate
impact in all cases," except whers the employar doas
not have the relavant raecords or has concealed,
destroyed or refused to make them available,

modify the definition of "business necessity". Where
Practices do not invelva job performance or selaection
or where they concarn methadone, alechol or teobacee
use, an semployer would have to prove only that they
have a "significant relationship to a manifest businags
objective” to avoid liabilicy. The bill also
spacifies additional types of avidence that a court may
consider on the issuae, ineluding "testimony of
individuals with knowledge of the practice",

complataly eliminate compenzatory and punitive damages
in "mixed metive® caseas, i.e., where an amployer proves
that it would have takan the sazme job action evep in
the absence of discrimination. S

allow any person to challsnge consent decraes or other
judgments in job discrimination cases in the future
except for certain categories of employeas, former
suployees, applicants or persons whose interest were
adeguataely and complataly representad by a similarly
sltuated parson, and strengthen notice reguirements
for such decrecs.

pProvide s?ociﬁically that it would nbt overzula
axisting cases involving "comparable worth".

provide that whare an unguccessiul challenge to a court
order or consent decrse is brought by a thiprd party,
the court would have the diseretion to determina how
attorney’s fees should he azsassed. .
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October 15, 1990
T0: Falr Employment Coalition Members

FROM: Pets Lunnie
‘ RE: The Saga Continues . . . But Not for Much Longer

Ladies and Gentlemen;

The language of S, 2104 is final and the president’s plan to exercise the

veto is firm. The ball is In our court to make sure we have the votes

to sustain the veto - aach of us hes 1o make thet axtra oall or alls for

gmt ang vote needed to win, We are the only ones that can make that
&ppeon. |

Timing is 8tlll not confirmed though the Sanate is gtill expected to move
first on Tuesday. House Speaker Foley is reported to have said he wants
sssurances of veto override sirength before bringing the bill up, Ali of
this, however, is conjecture. But ite going to happen and soon,

Coalltion and assoclation materials were hand delivered to all House and
Senate offices thia afternoon, We hope to countsr the characterizations
that the new conference language rapresents a compromiss.

At thalr request, Vernon Jordan and Bill Coleman maet this morning with
ssnior administration officiasls, The objective was not to negotiate further
changes to the language of 8. 2104 byt to persuade the president to
accept the measura., That effort wea rebuffed and the veto strategy Is
on. Based on cheraoterizations of the meating, the tenor of the debste
I¢ likely 1@ get ugly, Yull of recriminations,

The Coalition wili use the Executive Suite (4th Floor) of the Capitol Hill
Club 28 @ ooordinating paint, beginning at 9:00 am Tussday. We need
e many people as possible with buttons to make our presence known
when tha Houge and Senate come in. Budget, reconciliation, etc. has all
of ug stretched to the limit. If you can, please join us tomorrow and let
members know we are watohing. |

We've coma to0 far and have t0o much to lose not to give It that last
push, None of us wants to look back and wonder "if | had only . , ."
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THE WHITE HOUSE
WASHINOTON

Octcober 16, 1990

Dear Bob:

I hava cocnsistently expressed my desire to sign
into law a civil rights bill. I have also
conasistantly worked with both the Senate and the
House to forga a bipartisan consensus to addrass
these lssuas in a constructive manner.

I undarstand that the Senate may soon consider the
conferance report on the Kennedy-Hawkins bill.

The bill as smended in conference is neither sound
nor practical. I am convinced it will have the.
effect of forcing businesses to adopt quotas in
hiring and promotion. It will also foster
divisiveness and litigation rather than
coneiliztion and do mora to promote lagal fees
than civil rights. If this bill i1s presented to
me, I will be conpelled to veto it.

I also understand that a motion may ba offered to
recommit to conference with instructions to adopt
a substitute along thae linea of the onae proposed
by Senators Kassebaum and Gorton last July. This
approach represents a sound, practical compromise,
and I will sign such a bill if it is presented to
ma.

I commend you, Senator Kassebaum, Senator Gorton,
and all tha othars who ara working to produce
sound civil rights legislation.

Sincerely,
Tha Honorable Bob Dole
Raepublican Leader

United States Senate
Washington, D.C. 20510
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THE WHITE HOUSE
WASHINGTON

October 16, 1990

Daar Nancy:

I have consistently expressed my dasire to sign
into law a eivil rights bill. I have also
consistently worked with both tha Senate and the
House to forge a bipartisan consensus to address
these lssues in a constructive manner.

I understand that the Senate may soon consider the
coenferance report on the Kennedy-Hawkins bill,

The bill as amended in conference is neither sound
nor practical. I am convincad it will have the
effact of forocing businesses to adopt quotas in
hiring and promotion. It will also fostar
divisiveness and litigation rather than
coneciliation and do more to promote legal foes
than civil rights. If this bill is presentaed to
me, I will be compelled te veto it.

I also undarstand that a motion may be offered to
recommii: to conference with instructions to adopt

a substitute along the lines of the cne proposed

by you and Senator Gorton last July. This

approach represents a sound, practical compromise,
and I will sign such a bill if it is presanted to
mﬂc ' ’

I commend you, Senator Gorton, and all the othars
who are working to produce sound eivil rights
legislation.

Sincerely,
The Honerabla Nancy Landon Kassebaum

United States Senate
Washington, D.C. 20510



SENT BY:Xerox Telecopier 7020 ;10-16-90 ;10:02AM ; 2024566221~ 20245623978 2

?
A

)

.A\':\vi
THE WHITE HOUSE
WASHINGTON
October 16, 1990
C}) Dear Georget

I have consistently expressed my desire to sign
into law a civil rights »ill. I have also
consistently worked with both the Senate and the
House to forge a bipartiman consensus to addrass
thess issues in a constructive manner.

I understand that the Senazte may soon consider the
conferaence report on the Kennedy-Hawkins bill.

The bill as amended in confereance is neither sound
nor practical. I am convinced it will have tha
effect of forcing businesses to adopt quotas in
hiring and promotien. It will also foster
divisivenass and litigation rather than
conciliation and do more to promote legal fees
than civil rights. If this bill is presented to
ma, I will be compelled to veto it.

I also undaerstand that a motion may be offered to
recommit to conference with instructions to adopt
a subastitute along the lines of the one proposed
by Senators Kassebaum and Gorten last July. This
approach represents a sound, practical compromisa,
and I will sign such a bill if it is prasanted to
ma.

I commend you, Sanator Kassebaum, Sanator Gorton,
and all the others who are working to produce
sound civil rights legislatien.

Sinceraly, :
The Honcrable George J. Mitchell
Majority leadar

United States Sanate
Washington, D.C. 20510
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THE WHITE HOUSE
WASHINQTON

Octobar 16, 1590

Daear Slade:

I have consistently expressed my desire to sign
into law a civil rights bill. I have also
consistently worked with both thae Senate and thes

. House to forge a bipartisan consensus to address
thesa issues in & constructive manner.

I understand that the Senate may soon consider the
conferenca raport on the Kennedy-Hawkins biil.

The bill as amendad in conferance is neither sound
nor practical. I am convinced it will have tha
affect of forcing businesses to adopt quotas in
hiring and promotion. It will also foster
divisiveness and litigation rather than
conclliation and do more to promote lagal fces
than civil rights. If this bill is presented to
me, I will be compelled to veto it.

I alzo understand that a motion may ba offered to
recommit to conference with instructiona to adopt
a substitute along tha iines of the one proposed
by you and Senator Kassebaum last July. This
approach reprasents s sound, practical compromise,
and I will sign such a bill if it is presented to
me.

I commend you, Senator Kassaebaum, and all the
others who ara working to produce sound civil
rights legislation.

Sincerely,
The Honorable Slade Gorton

United States Senate
Washington, D.C. 20510

~
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Dear Boyden:

As you know, the Senate is about to vete on the Conference
Report accompanying the Civil Rights Act of 1990. The
Administration has stated its intention to veto this legislation,
most recently in a letter by Attorney General Thornburgh, with
accompanying talking points, dated October 12, 1990.

Quite frankly, after carefully reviewing the conference re-
port as well as the Attorney General's letter and talking points,
it appears to me that the Administration's major objections to the
bill have been satisfied. I am writing a letter to request a
clear and understandable explanation of how my analysis is wrong.
Uniess I receive such an explanation, I do not see what basis
thHere 18 Lo vote against the bill.

The Attorney General personally told me that the
"particularity® language in section % in the measure is the single
most significant problem with the current version of the bill. As
I understand section 4, the burden is on the complaining party to
demonstrate the existence of a disparate impact and which employ-
ment practice or practices are responsible for that. The only
exception is where the smployer has destroyed, concealed, refused
to produce, or failed to keep records necessary for a complainant
to make such a showing.

As T read this language, the complainant has %o establish the
existence of & disparate impact, with the mere existence of a
statistical imbalance in the workforece insufficient to make the
prima facie case [see new section 703(k)(%)], and to specify which
practice or practices are responsible for this. The Attorney
Generzl's assertion that this language would permit the complain-
ant to "simply [point] to a statistiecal disparity and ... list
everything the employer does™ is difficult for me to follow.
Moreover, I find his statemenf, that the exception for cases where
the employer has destroyed ... or failed to keep records
"necessary to make this showing" would apply if the employer could
not produce records showing that his practices "could have been
challenged", to be a tortured reading. It is certainly
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Mr. C. Boyden Gray’
October 15, 1990
Page 2

inconceivable that any court would apply this ludicrous reading of
this language. I would like to know what is wrong with my
analysis. In addition, what does the Administration propose as an
alternative to a perfectly straightforward, and appropriate,
record-keeping requirement?

With respecit to the definition of "business necessity", I
would at the outset note that I have read virtually every compet-
ing definition proposed for the last three months. For the most
part, it seems %to me that a group of academic attorneys who have
never practiced law are arguing over hair-splitting terms that
will make no difference in the real world of litigation. Inasmuch
as the proposed statutory definition of f£his term specifically
states that it is intended to codify its meaning as used in
Griggs, what is wrong with it? In answering this question, please
do not waste my time with the ludierous, inflammatory statements
in the talking points accompanying the October 12 letter «- for
example, tThat seeking the best people for the job or avoiding
applicants with criminal records would not be a permissible em-
ployment practice, In addition, if the Administration supporis
the Griggs definifion, why did its latest proposal in this area
permit "legitimate community or customer relationship efforis? as
an employment practice, suggesting that discrimination is accept-
able if the community or customers support such?

Attorney General Thornburgh's letter states that section 13's
anti-quota language falls to address the problem because the
employers will "surreptitiously" adopt quotas to avoid litiga-
tion. Is is fair to assume that the Administration would not be
concerned about the quota issue if it believed the language of the
law simply overruled Griggs? The accompanying talking points
further state that section 13 "specifically ezcepts and thus pro-
tects quota systems established through court-ordered remedies,
affirmative action plans, or concilistion agreements." Since
section 13 zaetually protects such remedies, plans,; or agreements
Tthat "otherwise are in accordance with the law®, am T to infer
that the Administration believes such quota systems are protected
under the law? What is the basis for this assertion?

With respect to seetion 5, I do not understand the
Administration’s concerns over the "motivating", as opposed to
"contributing", factor in mixed-motive cases. In the Ffirst place,
I do not see much difference between the two Lerms. Second, the
proposed law would prohibit the recovery of any damages by the
plaintiff, if the employer could show it would have taken the same
action in any event. If it is proven that an employer was moti-
vated to take an adverse personnel action against an individual by
virtue of his or her race, gender, ete., why should he be
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Mr. C. Boyden Gray
October 15, 1990
Page 3

permitted fo avoid a finding of liabilify or attorney's fees
simply because he were able to put together a valid reason for the
adverse action?

Finally, the talking points objeet to the availability of
"unlimited compensatory damagesm®™. What is the rationale for
limiting compénsatory damages to an amount less than the damages
suffered?

While I might not have written the consent decree and
attorney's fees provisions exactly the way they are in this bill,
they do not, in my view, merit a presidential veto.

I would appreciate your responding direCtly to each of these

issues so That I can figure out what The Administration's problems
actually are.

Sincerely,
Warren B. Rudman
United States Senator

WBR/ED

cc: The Honorable John 3ununu
The Honorable Richard Thornburgh
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Dear Governor Sununu:
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As you probably know, Vernon Jordan and I had a
meeting this morning with the Attorney General and with Boyden
Gray. We hope that the substance of the meeting is conveyed
to the President, but since it appears, based upon the
previous public statements of the Attorney General and Boyden,
that they were still hostile to the Civil Rights Bill of 1950
even with the amendments as to which Senator Hatch played the
significant role, Vernon and I would like an opportunity to
present our recommendations and observations directly to the
President. We know that in public life one often has to
deliver important messages through the messenger but when the
message is oral and the messenger who heard the arguments
disagree¢ on the merits, one would think it would be only fair
that we have the right to talk to the President in person or
at least to have the message reported by persons not against
the message. That is why we also urge that at least the
President should have a meeting with Senators Hatch, Specter,
Danforth, Rudman and Jeffords before he decides to do other

than support the Bill.

Very truly yours,

William T. Coleman, Jr.

WIC:nob

TOTAL P.@2
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DATE: October 18, 1990
TO: Honorable John H. Sunuma
FROM: William T. Coleman, Jr. dﬂwizg

SUBJECT: cCivil Rights Act of 1940

Enclosed herewith jis a letter which I have sent to
the President today. I would appreciate it if you would put
it among any papers he will receive tg help him make his
decision as to whether to sign or veto, or to permit it to
beccme law without his signature, the Civil Rights Act of
1990 which I understand the Congress will send hinm today or
tomorrow. In the letter to the President I reiterate my
request for the meeting which he pPromised me before he took

action on the bill.

SHIAW/ ANINTIW.O0 WONS E1:21 B6« 81 120
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The President
The White House
Washington, D.C. 20500

Re: The civil Rights Act of 1990

Dear Mr. President:

Our Country and your Administration are at a2 crucial
juncture in matters of race and sex discrimination: if you
8ign the Civil Rights Act of 1990 as passed by large
majorities in both Houses, the Country will not lose ground in
the fight to eliminate present race and sex diserimination, as
well as the lingering effects of past race and sex
discrimination, in the workforce; if you veto it, whether such
veto is sustained or overridden, you subject this Country and
the Republican Party to years of divisiveness over these
issues.

A life of reason always appealed to me. Thus T
embraced the legal profession, the Republican Party and your
public career of forty years as three embodiments of the
effective contribution that people of reason can make to
public affairs. All reliable criteria of reason demonstrate
that the bill, as finally passed, is not a quota bill. First,
there is not a word in the bill that would require guotas: in
fact, the bill actually provides that a statistical shortage
of minorities or women in the employer's workforce is not by
itself sufficient to hold the employer liable under this Act.
It further provides that nothing in the bill shall be
copstrued to require or couradge as. See Section 13 of
the bill. Second, the Jewish leadership to which quotas are
an anathema have said in strong terms that this is mot a quota
bill and will not lead to guotas. Third, Senator Hatch has
publicly conceded that with the Hatch-Specter changes, all of
which the Congress adopted, it is not a quota bill and he
would vote for it if you said you would sign it. Fourth, the

£80° 3Iv-d SHIAW/ ANINTIW O WO S1:21 86« B1 120
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overwhelming majority of editorials urge you to sign the bill
because it is not a quota bill (local newspapers are often
¢lose to the pulse of the people) . Fifth, guotas are an
anathema to most legislators, so the vote in the Senate and
House should convince you that those nearest to the people,
save for you, do not feel it is a bill which will result in
quotas. Sixth, the bill reenacts the Griggs standard and
eighteen years under Griggs did not result in employers
adopting quotas.

In my talks with the Attorney General he said that
he objected to certain language in Section 4 of the bill,
which applies when the complaining party alleges that there is
more than ohe business practice which is responsible for a
disparate impact. The bill provides that in such cases the
complaining party "shall be required to demonstrate which
specific practice or practices are responsible for the
disparate impact in all cases . . . .® The only exception to
such burden is when the employer vhas destroyed, concealed or
refused to produce existing records that are necessary to make
this showing, or (b) that the respondent failed to keep such
records." The Attorney General takes the position that even
when the employer destroys such records the plaintiff mast

lose the lawsuit.

Oone brief example will illustrate why the Attorney
General's objection to this provision is not well taken. When
I met with the Attorney General, senator Specter and Senator
Rudman, I put the following hypothetical: The State police of
Alabama decide to hire 100 new employees. The State gives a
civil Service test for the job and 300 pass it, 150 of which
are women and 150 of which are male. There are three other
requirements for the job which are then applied to make the
final decisions: one is a minimum height requirement, the
second is a minimum weight requirement and the third is that
the person must be articulate in his or her use of the English
language. A week later it is announced that as the result of
these three requirements 90 males are selected for the 100
jobs and the other 10 go to females. Obviously it looks as
though these three requirements have resulted in a disparate
impact. But under the bill the women would also have to show
the specific degree that ecach of the three requirements
contributed to the overall disparate impact. I asked the
Attorney General to assume further that the employer has
destroyed all the records or never kept any records of the
results of these three factors, contrary to the Justice
Department's own regulations requiring him to keep such
records.

SHIAWs ANINTIW 0 WONd  8I1:21 BE:. 81 LJI0
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certainly in those circumstances the women should be
able to make .out their case on the basis of the overall
disparate impact and shift the burden to the employer, for the
obvious reason that the employer's failure to keep records
made it impossible for them to break it down and isolate how
much each of the three requirements contributed to the
disparate impact. Applying such rule is no more than what
happens when a taxpayer claims a $100,000 charitable deduction
on his income tax but when he is asked to prove it he says I
destroyed all my records. Clearly, the government and the

courts do not permit the taxpayer to claim the deduction.

When this Alabama state police hypothetical was put
to the Attorney General he said that the women should lose the
case and that the only remedy might be citing the employer for
contempt. In the Attorney General's view, the burden would
never shift to the employer and the women would therefore have
no chance of getting the jok or back pay for loss thereof. I
do not think anyone else in the room supported such a '
position.

You called me in August from Kennebunkport and asked
me to get involved in the civil Rights bill. ¥You indicated
that I could come see you if there were any problems. 1
herewith request such a meeting before you do other than sign
the bill. I would like a meeting where the attorney General,
Boyden Gray, genator Specter, Senator Rudman, Senator
panforth, Senator Hatch, civil Rights Commission Chairman
arthur Fletcher, and Secreltary Touis Sullivan would be among
those present. Since I belijeve in reason I think 15 minutes
of conversation among these people before you would convince

you that you should sign the bill.

Mr. President, a very significant percentage of the
military personnel you now have in Saudi Arabia defending the
liberty and other ideals of this Country are racial, ethnic
and religious minorities and women. Surely when they come
home they are entitled to find that their rights to find and
keep a job without bias against them have been restored and
+hat last year's Supreme Court rulings will not cause any

further less of these rights.
Respectfully,

william T. Coleman, Jr.

590 * 3vPd
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The Honorable John H. Sununu
Chief of Staff

The White House

1600 Pennsylvania Avenue, N.W.
Washington, D.C. 20500

Dear Governor Sununi:

As you probably know, Vernon Jordan and I had a
meeting this morning with the Attorney General and with Boyden
Gray. We hope that the substance of the meeting is conveyed
to the President, but since it appears, based upon the
previous public statements of the Attorney General and Boyden,
that they were still hostile to the Civil Rights Bill of 1990
even with the amendments as to which Senator Hatch played the
significant role, Vernon and I would like an opportunity to
present our recommendations and observations directly to the
President. We know that in public life one often has to
deliver important messages through the messenger but when the
message is oral and the messenger who heard the arguments
disagrees on the merits, one would think it would be only fair
that we have the right to talk to the President in person or
at least to have the message reported by persons not against
the message. That is why we also urge that at least the
President should have a meeting with Senators Hatch, Specter,
Danforth, Rudman and Jeffords before he dec;des to do other
than support the Bill.

Very truly yours,

William T. Coleman, Jr.
WIC:ncbh

TOTAL P.B2
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Mr. President:

After months of negotiations on the Civil Rights
Act involving high White House officials, I have
become involved much as I did at your request in
1988 in the Fair Housing log jam.

The effort is to reach out to meet your concerns I
heard you express in the ceremony introducing your
Civil Rights Commission.

I am convinced all involved want a law as you do -
and not just an issue. Why otherwise would the
vote on the Conference Report be put off day after
day to allow me time to negotiate?

I hope you will finish today and ask that you will
be receptive to our work product.

Ham Fish



THE WHITE HOUSE

WASHINGTON



THE WHITE HOUSE
WASHINGTON

DATE: gctoper 4, 1990

FroM THE PRESIDENT

To: Governor Sununu

This note was handed to me at this morning's
meeting by Ham Fish.

cc: Boyden Gray
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THE WHITE HOUSE AC/ER
(v Goydlen)

WASHINGTON
October 2, 1990

MEMORANDUM FOR GOVERNOR SU?&NU

lid

SUBJECT: Secretary Sullivan's request for a meeting with
the President

FROM: EDE HOLIDAY

During a telephone conversation I had today with Secretary
Sullivan, he repeated his desire to continue a discussion of the
Civil Rights Bill with the President. He very much would like to
have the opportunity to meet with the President before any final
action is taken on the Bill.

cc: Andy Card
Joe Hagin
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JAMES M. JEFFORDS . - S = ' CamMMTTEES: '
VERMONT _ . - . - ENV}RQNMENT AND PUPLIC WORKS |

‘ ". LABOR AND HUMAN RESOURCES

* . VETERANS AFFAIRS .

~ Wnited BStares Senate.

. " WASHINGTON, DC 20510-4503

Othber 3, 19990

Governor John Sununu
. Chief of Staff
The. White House .
1600 Pennsylvania Avenue
' Washington, DC 20500

Dear Governors:

- after our positive conversation of last Thursday night, and your
subsequent invitation to offer suggestions on breaking the civil
rights logjam, I was disappointed to receive neither a
response nor a counter offer to my proposal of September 28.

T am aware of the tremendous demands of this past weekend, and
. ‘understand the constraints on your time. However, I believe that
“'the President is sincere when he says that he does not want to
veto a civil rights bill, and also believe that the differences .
" are not insurmountable.. I am committed to helping in any way I.
can * ' ’ ' '

1 believe that with all the politically difficult decisions we
must make before the election, we must do everything we can to
'see that Republican Senators need not vote against a civil rights
bill on which there is so much agreement. -

As you know, the crux of our differences lies in the area of
Waxrd’'s Cove. On the issues raised by Ward’s Cove, there is more
. agreement than disagreement. We agree that the respondent should
.bear the burden of proving business necessity. As far as I am
. concerned, there is no outstanding difference on the "black box"
.- or evidentiary standards., The sole difference lies in the -
definition of business necessity. S

I will not repeat the description of the proposal contained in my
earlier memo. Suffice it to say that it does not strike me as
very distant from your proposal of July 12. It does differ from
your proposal of September 21. I doubt very seriously that
Members of Congress would ever agree to sanction practices that
weed out women or minorities hased on customer preferences, '
potential for promotion and the like. - Under these standards, the

- Gri court would have come to exactly the opposite conclusion.
" FLEASE RERLY TO:
L} WASHINGTON GFHICE: . . [ MoNTFELIER OFFICE! * [3 RUTLAND OFfICE: O =o. BURUNGTON OFFIGE.
- 530 Dinwtn BUILOING . - PO, Box 876 ] R.O. Box 387 30 AmpoRT Roap #7
. WASMINGTON, DC 20% 10-4503 138 MAIN STREET 2 Sautn MAIN STREET . S0. BuRLINCTON, VT 05403-6430

{202) 224-5141 MONTAELIER, VT 05601 _RUTLAND, YT 05702 . .{802) 951-6732
. - © (802} 2226273 . (802} 772-3875-

Tows Free: 1-800-835-6600 TOD/TTY: 1-800~835-5400
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Perhaps it would be useful to put the issue in “"real world"
questions, which might clarify whether our differences can or
cannot be reconciled, and whether furthexr discussions are
warranted. I .believe that the answer to the following questions
would be "yes" under your proposal of September 21, but would be
"no" under my proposal. -

''1) Our customers prefer males (whites, Jews, etc.), therefore,

can we hire males to increase sales and retain business?

2) We need to control health care costs, thus can we avoid
hiring single paxrents o heads of household who will cost us

more?. :

'3) We promote from within, and want to hire individuals

accordingly. Can we impose selection requirements with that in

“mind, eg., can we require skill or educational requirements for
. an unskilled job? ' '

Since we seem to have such trouble on agreeing to language,

.. perhaps we should start by trying to be sure we agreé on policy.

‘No doubt you have questions along the same lines; I’'d be happy to

. discuss them.

“The House, of course, is. expected to vote on the conference

report shortly. Wwhile it may not be possible to alter the
content of the conference report at-this point, it is ny

' . understanding that the President may send a proposed bill to

~JMJ/mep‘

Congress to accompany his veto message. I hope that this bill
will be an attempt at a substantive proposal that might '
bridge our differences.

I look forward to working withAyou and Boyden on this issue and
hope.we.can'ﬁind;a.mutually.acceptable alternative.

PAGE . RBA3
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employment practice results in a disparate impact on the
basis of race, color, religion, sex, OrT national origin,
and the respondent fails to demonstrate that such

practice is required by business necessity; or

"T(B) a complaining party demonstrates that a group

of employment practices results in a disparate impact on
the basis of race, color, religion, sex, or national
origin, and the respondent fails to demonstrate that such

group of employment practices is required by business

necessity, except that--

"7 (i) except as provided in clause (iii), if a
complaining party demonstrates that a group of
employment practices results in a disparate impact,
such party shall not be required to demonstrate which
specific practice or practices within the group
results in such disparate impact;

“(ii) if the respondent demonstrates that a
specific employment practice within ch group of

_ 1S rOT /e.s‘ﬂﬁzb’e_. R
employment practices the
disparate impact, the respondent shall not be
required to demonstrate that such practice is

required by business necessity; and

(1ii) 1
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5
1 . (7 discovEryOr—otherwise ) —which—speetfie—praCTiCe or
28\ Lractices conteibubed-to—tiedTSPATATEtupaCt—-
3 O*ﬁ ‘ ' (Z—the—compIaining party shall be regquired
4 to—demenctrate whi-eh—specitiT practiee—or
5 pnact&ces-eeae5ébaeeé-e&—tne-aigﬁaratgfﬁﬁiﬁﬁi
6 —amd
7 ‘(II)‘the respondéht shall be required to
8 demonstrate business necessity only as to the
9 specific practice or practices demonstrated b
| e st
10 the complaining party to have é—to the
11 'disparate impact; ‘ .
12 except that an employment pfactice or group of employment
13 practlces demonstrated to be required by business necessity
- 14 shall be unlawful where a complaining party demonstrates that
15 a different employment practice or group of employment
16 practices with less disparate impact would serve the
17 respondent as well.
18 "(2) A demonstration that an employment practice is
19 required by business necessity may be used as a defense oniy
20 against a claim under this subsection.
21 “(3) ﬁdtwithstanding any other provision of this title,
22 a rule barring the employment of an individual Who'currently
23 “and knowingly uses or possesses An illegal drug as defined in
24 Schedules I and II of'section 102(6) of the Controlled
25 Substances Act (21 u.s.C. |

802(6)), other than the use or



: Strike in Section 4 of the bill subparagraphs (k)(l)(B)(iii)_
and (k)(l)(B)(iii)(I), and insert in lieu thereof the following:

"(111) the complaining party shall be required to demonstrate

which specific practice or practices are responsible
for the disparate impact in all cases unless.the court
finds after discovery (a) that the respondent has
destroyed, concealed, or refused to produce the records
that are necessary to make this showing, or (b) that
the evidence relevant to the employment practice or
practices has not been made available to the
plaintiff."

Add in Section 4 of the bill after the final paragraph a new
paragraph (5) which reads as follows:

- (3)

nothlng in this subsection (k) is intended to affect in
any way the litigation of a claim of employment
discrimination which alleges compensation discrimination;
in whole or in part, on the basis of a disparity in pay
between dissimilar jobs.
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1 possession of a drug taken under the supervision of a

2 licensed health care professional, qr'any other use or

3 possession authorized by the Controlled Substances Act or any

4 other provision of Federal law, shall be considered an

5 unlawful employment practice under this title only if such

6 rule is adopted or applied with an intent to‘discriminéte

7 because of the race, color, religion, sex, Or national

8 origin.

9 "' (4) The mere existence of a statistical imbalance in an
10 employer's~workforce on account of race, color, religion,

11 sex, or national origin is not alone sufficient to establiéh
12 a prima facie case of-disparate impaét violation. . “
13 SEC. 5. CLARIFYING PROHIBITION AGAINST IHPERMISSIBLE

14 CONSIDERATION OF RACE, COLOR, RELIGION,' SEX OR
15 NATIONAL ORIGIN IN EMPLOYMENT PRACTICES.

161 (a) IN GENERAL.--Section 703 of the Civil Rights Act of
17 . 1964 (42 U.S.C. 2000e-2) (as amended by section 4) is further
18 amended by adding at the end thereof the following new

19 .subsection:

20 **(1) DISCRIMINATORY PRACTICE Neeo Not Be SoLe

21 CONTRIBUTING FACTOR.--Except as otherwise providéd in this
22 title, an unlawful employment practice is established when
.23 the comp;aining party demonstrates thatvrace, color,

24 religion, sex, or natiopal origin was a g:iﬁ:EEEZEZg factor
’s n oecis/on

foe--any employment peeetier, even though other factors also
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contributed to such praettce.

(b) ENFORCEMENT PROVISIONS.--Section 706(g) of such Act
(42 U.S.C. 2000e-5(g)) is amended by inserting before the
period in the last sentence the following: “‘or, in a case
where a violation is established under section 703(1), if the
respondent’establishes that it would have taken the same

action in the absence of any discrimination. In any case in

which a. v1olat10n is established under section 703(1),

te{"analaiﬁwme

SEC. 6. FACILITATING PROMPT AND ORDERLY RESOLUTION OF

CHALLENGES TO EMPLOYMENT PRACTICES IHPLEMENTING
LITIGATED OR CONSENT JUDGMENTS OR ORDERS.
Section 703 of the Civil Rights Act of 1964 (42 U.s.C.
2000e-2) (as amended by sections 4 and 5) is further amended
by adding at the end thereofAthe following new subsection:
“(m) FINALITY OF LITIGATED 9k CoNSENT JUDGMENTS OR
ORDERS.-—(1) Notwithstanding ahy othér provision of law, and
except as provided in paragraph (2), an employfment practice
that implements and is within the scope of a litigated or
consent judgment or order resolving a claim of employment

discrimination under the United States Constitution or

Federal civil rights laws may not be challenged in a claim

under the United States Constitution or Federal civil rights

laws—--



DEFINITION OF BUSINESS NECESSITY

"(o) (1) The term ‘required by business necessity’ means --

"(A) in the case of employment practices such as
tests, recruitment, evaluations, or requirements
of education, experience, knowledge, skill,
ability or physical characteristics, or practices.
primarily related to a measure of job performance,
the practice or group of practices must bear a
significant relationship to successful performance
of the job; or

"(B) in the case of employment decisions not.
covered by (A) (such as, but not limited to, a
plant clesing.or bankruptcy), or that involve
rules relating to methadone, alcohol or tobacco
use, the practice or group of practices must bear
a significant relationship to a manifest business
objective of the employer.

"(2) In deciding whether the standards described in
paragraph (1) for business necessity have  been met,
unsubstantiated opinion and hearsay are not sufficient;
demonstrable evidence is required. The court may receive
such evidence as statistical reports, validation studies,
expert testimony, performance evaluations, written recoxrds
or notes related to the practice or decision, testimony of
individuals with knowledge of the practice or decision
involved, other evidence relevant to the employment.
dec1510n, prior successful experience and other evidence as
permltted by the Federal Rules of Evidence, and the court
shall give such weight,- if any, to such ev1dence as is
.appropriate.

"(3) This subsection is meant to codlfy the meaning of
‘business necessity’ as used in Griggs v. Duke Power Co.
(401 U.S. 424 (1971)) and to overrule the treatment of
business necessity as a defense in Wards Cove Packing Co. v.
Atonio, 109 S.Ct. 2115 (1989)."




MARTIN V. WILKS

Strike page 7 line 11 through page 10 line 2, and 1nsert in
lieu thereof:

Any person not a party in a case in which a litigated or
consent Jjudgment or order is entered resolving a claim of
employment discrimination, who claims the lmplementatlon of the
consent decree or litigated decree violates such person’s right to
be free of discrimination under federal civil rlghts laws or the
United States constitution, shall:

1) (a) Request the EEOC to issue a right to sue letter
within 180 days of the claimed violation.

(b) (i) 1If within 180 days of receipt of such request,
: the EEOC issues a right to sue letter or
issues no letter or finding, such person may
file a lawsuit in District Court:

(ii) If the EEOC issues a finding within 180 days
that the claimed violation 1likely did not
occur, such person may appeal the finding to
the District court. The District Court shall
hear the appeal de novo on an expedited basis.
If the District Court determines that the
person’s claim is substantially justified,
such person may file a lawsuit in District
Court to be heard by a judge other than the
judge hearing the appeal of the EEOC finding.

Additional Legislative History:

The term "substantially justified" means 1less than a
preponderance of the evidence but more than not frivolous.
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THE CHIEE of STAFF
has seen

Dear John:

I sent this letter to several senators who

voted for the Civil Rights Act of 19%0. I =also
. sent & virtually identical letter to every senator

who voted against it to urge them to stay the

course.

Warmpst perspnal regards,

Orrin G. Hatch
United States Senator

~ The Honorable John H. Sununu _
The White House Lo
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CLATBORNE PELL. RHODE ISLAND ORRIN G. HATCH, UTAH

HOWARD M. METZENBAUM, GilD NANCY LANDON KASSEEALIIA, XANSAS
SPARK M. MATSUNAGA. MAWAL JIM JEFORDS. VIRMONT
CHRISTQPHER J. DODD, CONNECTICUT DAN CXIATE, INUHANA '

PAUL SIMON, LLINOIS STROM THURMOND., SCRITH CAROLINA

TOM MARKIN, IGWA DAVE DURENEEAEER. MINNESOTA 2. 3
BROCK ADAMS, WASHINGTON THAD COCHRAN, MISSISS mtm zwz
BARBARA A, MIKULSKI, MARYLAND h

€% LTTLERELD, RECTO ¥
N e - nierat, Nhteoey GTASE DIRECTOR . COMMITTEE ON LABOR AND

HUMAN RESOURCES
WASHINGTON, DC 20510-6300

Séptember 26, 19%0

The Honoxable David L. Boren

453 Russell Senate Office Building
Washington, D.C. 20510

Dear ‘paves:

The Conference Report on the so-called Ci'v:'.'l' Rights Act of

1990 will soon be on the Floor. I realize you voted in favor ..

of this bill in July. I urge you to reconsider your position
and vote against the Conference Report--it is still a quota .

_ bill. * |
2 couple of provisions in the bill are being ballyhooed as-

@on3

curing® the quota problem. As I will discuss briefly, they do o

pot. This bill remains & powerful engine of reverse - - -

discrimination for the reasons I have described in previous -
correspondence and on the Floor. Let me respond to the - '

so-called curess CoLT L

1. BAdded to Section 13: “Nothing in the amendments made by

this Act shall be construed to reguire an employer to. -

adopt hiring or promotion quotas om the basis of race,
color, religion, =sex, or national origin ...." - -

We have never argued that the bili "réquires'?'aﬁjmne to

. adopt a quota. We have argusd that by the rewriting of the

rules of bringing disparate impact cases, employers will - . °

quietly resort to quotas in order to avoid costly lawsuits __.théy

have virtually no chance to win. ..

This language coes not even address that problem, let.

alone solve it. In order to avoid guotas in this bill, sSeveral

serious flaws must be addz;-essed in Sections 3 and 4 of the . R

bills i

Pirst, a plaintiff must be required to identify the i a

specific employer practices causing the disparats fmpack: 7
Every Supreme Court disparate impact case has focused on . ~ '

part

Co., 401 U.S. 424 (1971) (high school diploma; genexal L
intelligence tests); Albemarle Paper Co. v. Moody, 422 G.S5.°405
(1975) (written tests); Washington V. Davisg, 426 U.S. 229 '
(1976) (written test); Dothard v. Rawlinson, 433 U.S. 321
(1877) (height/weight requirvements); Nashville Gas. Co. V.

joular hiring practices. See, e.g., §riqgs V. Duke Power R
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Satty, 434 U.S5. 136 (1977) (pregnancy policies); New York City
Transit Apthority v. Beazer, 440 U.S. 568 (1979) (no-narcotics

use); Connecticut v. Teal, 457 U.S. 440 (1982) (written test);
Watson v. Ft. Worth Bank & Trust, 108 .5.Ct. 2777 (1988)
(superV1sor's subjective judgment).

The Conference Report, however, is unchanged from the
Senate version and mandates no such particularity requirement.
The bill does retain the Senate’s language that if a .court
finds, after discovery, that the plaintiff can identify
speclflc employer practices comtributing to the disparity, the
plaintiff mwst so identify those practices. This language is
meaningless because the plaintiff never has to allege that any
specific practice or practices contribute to this
disparity--the plaintiff can always allege some or 211 of the
employer’s practices result in a disparity. Only if the '
employer proves that any of his employment practices did not
contribute to the disparity is the employer freed frofr
defending those particular practices. Under this bill, the
plaintiff can still have the trier of fact hear the case--and
prevail--without ever identifying a specific practice causing
the disparity. , There is simply no case where a plaintiff shows
an overall statistical dispatrity in a job and the employer does
not have to satisfy its burden under the bili. A mexre
allegation that all of the employer’s practices contribute to a
disparity is still sufficient to force an employer to defend
itself, including all of its practices.

I might add, thiszs bill will resurrect the previously
discredited comparable worth" theory of pay discrimination -
under Title VII. Under this theory, pay discrimination exists
if persons in & predominantly female or minority job are paid’
iess than persons in a different job which is predominantly
mzle or nonminority, and some subjective job evaluation study -
rates the two jobs as "comparable" in worth. The comparable
worth theory rests on the assertion that an employer’s whole
set of compensation practices, including reliance on market
place factors, causes & disparate impact on the compensation of
women and minorities. This theory has been rejected by
virtually every court which has considered it under Title VII.

E.g., AFSCME v. State of'Wasthggon, 770 F.2d 1401 (9th Civ.
1985).

Under this bill, however, the comparable worth theory will
be a winner. Qnce a plaintlff alleges that all of an
employer’s pay-setting practices cause a disparity in pay
between, say, & predominantly female and a predomlnantly'male
job, no employer relying on the marketplace can win that
lawsuit. As Justice Eennedy said while-a J‘udge on the Court of
Appeals for the Ninth Circuit:
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. "Disparate impact analysis is confined to cases that
challenge a specific, clea.rly delineated employment practice
applied at a single point in the job seleetion process ....

The instant case does not involve an employment practice that
yields to disparate impact analysis. As we noted.in &% earlier
case, the decision to base compensation on the competitive
market, rather than on a theory of comparable worth, involves
the assessment of a number of complex factors not easily
ascertainable, an assessment too multifaceted to be appropriate
for disparate impact analysis. Spaplding, 740 F.2d at 708. 1In
the case before us, the compensation system in question
resulted from surveys, agency hearings, administrative
recommendations, budget proposals, executive actions, and
legislative enactments. A compensation system that is |
responsive to supply and demand and other market forces is not
the type of specific, clearly delineated employment policy .
contemplated by Dothard and Grigas; such a compensation syst,
the result of a camplex of matket forces, does not constitute a
single practice that suffices to support a claim under

disparate impact theory." AFSCME v. State of Washington, 770
P.2d at 1405-06. : o

This bill reverses this ru_'LLng and opens the door to
previcusly unsuccessful claims which will play havoc with our

eCoOnonmy .

Second, ;s it is a :Eundamental principle of American—
jurisprudence that plaintiffs bear the burden of persumasion to
demonstrate that the wrongdoing they allege actually occurred.
Thus, for example, an employee or applicant mst prove that the
employer actuwally discriminated against him or her. E.g., Bew.
York City Transit Anthority v. Beazer, 440 U.S. at 587 n.31
(1979). This bill reverses that traditional American legal
principle by requiring an employer to prove its innocence, and
to do so under & brand new, and more stringemt, definition of
"business necessity."” .

Third, the Griggs dez:mz.tz_on of business necess:.ty, that a -
challenged practice has a manifest relationship to the
employment in question,” must be utilized. Griggs v. Doke _
Power, 401 U.S. at 432 (1971). The Court consistently followed
this standard after Griggs and before Wards Cove. BE.g., Watson.
v. Ft. Worth Bank & Trust, 108 S.Ct. at 279C¢ (1988) (plurality .
opinion); Copmnecticut v. Teal, 457 U.8. at 446 (1982); Hew York
City Transit Authority v. Beazer, 440 U.S. at 587 (1379);
Dothard v. Rawlinson, 433 U.S. at 329 (1977); Albemarle Faper
Co. v. Moody, 422 U.S. at 425 (1975). Instead, this bill
retains the language of the Senate bill, that employment
practices. "must bear a significant relationship to successful .
performance of the job" or "to a significant business object:we
of the employer ;" a much more stringent standard.
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Fourth, especially in employment cases, all Americans must

be assured the right to challenge a consent decree or litigated.

judgment, entered in a case to which they were not parties, at
the time the consent decree or judgment operates to deny them
equal protection of the law or their federal rtatutory civil
rights. Otherwise, reverse discrimination en-odied in consent
decrees will be insulated from challengée. This Conference
Report retains the. Senate’s language which extinguishes the
right to access to court to challenge racially preferential
consent decrees.

The language added to Section 13 mentioned earlier does
not even address any of these points. It won’t work. ‘
Hortatory statements won’'t stop employers from using quotas
under the pressure of this bill in order to avoid certdin
lawsuits they cannot win. Only changes to the operative
provisions of the bill, as I have just descrmbed will make it
S0.

2. "The mere existence of a statistical imbalance in an
employer’s workforce on account of race, sex, religion, or
naticnal origin, is not alone sufficient to establish a
disparate impact violation.” Added to Section 4 by the
Senate-House conference.

As explained by its supporters, this amendment merely
requires statistical comparisons between the racial composition
of the jobs at issue and the racial composition of the
qualified population in the relevant labor market. But, as I
have argued for months, this does not solve the guota problem.
Let’s use plumbers as one example in the Senate Committee
Report’'s Minority Views. Suppose a person from a specific
group is rejected for a job at a plumbing company. Twenty
percent of the plmmbers in the relevant geographical labor
market are from the group; but only 10 percent of the ccmpany‘s
plumbers are from that group. The rejected applicant sues,

" alleging illegal disparate impact under this biil. Aill the

plaintiff would have to do is show that in the relevant labor
market 20 percent of the plumbers are from the group, that the
employer has filled its plumber jobs at only half of that
percentage, and allege that a group--or all--of the company’s
hiring practices cause the imbalance. At this point, the -
plaintiff wins--unless, in a reversal of traditional American
jurisprudsnce, the employer can prove its innocence, which can
only be done under a mmch stricter standard than the Supreme
Court set forth in Griggs v. Duke Power.

In short, a mere imbalance in a ‘job--regarxdless of the
overall workforce’s numbers-—-is still the basis of a claim
under this bill. Moreover, a plaintiff never alleges a mere’
statistical imbalance anyway; he or she always alleges that

@006
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employer practices, together with the statistical imbalance,

are illegal. This language does not solve the problem.

As President Bush wrote to C‘:Ongressman John J. IsaFalce on
- August 2, 1990: The changes in the bill made by Eouse
amendments, *in fact, do nothing to cure the bill’s
defects.... I want to make it clear that the adopt:z.on of these
... amendments would not result in a bill T can sign."

I also want to reiterate briefly that Section § of the
bill continues to strip Americans of an.equal right to a day in
court. You were among the 40 senators who voted against
Senator Kennedy’s second degree "killer" amendmwent to my
amendment which would have restored that right. The Conference
Report denies Americans the access they now have to go into
court and challenge a consent decree or litigated judgment
entered in a case to which they were not even a party, on the
grounds that the operation of the ]udgment denies him or her -
the equal protection of the laws. This is terribly unfair. It
is not enough to allow a nonparty the opportunity to comment on
a proposed consent decree prior to its entry. Such a person,
asserting a claim that he or she was denied equal protection of
the laws, should have the opportunity fully to assert that
claim after the alleged harm occurs, not just when that harm is
speculative. And .I believe it is the fivst time in over 25
years Congress would be narr*ow:mg’ access to Court for civil
rights plaintiffs. Buot just because the great majority of
those expected to be excluded from court are white males is no
reason to accept th_Ls injustice.

I urge you to vote against the Conference Report on the
Civil Rights Act of 1990.

-

Orr:fn:(-:-. Batch
Toited States Senator

OGH:mdt

e



UNITED STATES SENATE
WASHINGTON, D. C,

ORRIN G. HaTeH . September 27, 1990

Utan

Dear Johns:

I sent this letter to several sepators who

voted for the Civil Rights Act of 1990. I also
. sent a virtwally identical letter to every senator
who voted against it to urge them to stay the

course.

Warm, t"b_e?senal regards,

Orrin G. Hatch
United States Senatox

The Honorable John E. Sununu
The White House
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HOWARD M. METZENEAUM, GHID NANCY LANDON KASSERAUM. KANSAS
SPARK M. MATSUNAGA, HAWA!L ~TM JEFFORDE. VERMONT
¢+ CHRISTOPRER J, GC0D0. CONNECTICUT DAN GOATS, INDIANA
PAL, SIMGN. LLTNGIS STROM THURMOND, SOLTH CARDLINA

TOM WARKIN FIWA DAVE DURENEERGER MINNESCTA ﬁnitzﬂ %
BROCK ADANS, WASHINGTON THAD COGMEAN. MISTHSTIF tw E".atz

NICK UTTUEFIE) O STAFF DIRECTOR AND GHIEF COUNSEL

KRISTINE A. VERSON, MINORITY STASF DIREGTOR COMMINTTEE ON LABOR AND
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WASHINGTON, DC 20510~5300

September 26, 1990

The Honorable David L. Boren
453 Russell Senate Ofifice Building
washington, D.C. 20510

Dear Daves

The Conference Réport on the‘so-cé.lied Civil Rights Act of

1990 will soon be on the Floocr. I realize you voted in favor ..
of this bill in July. I urge you to reconsider your position .
and vote against the Conference Report—it is still a quota
bill. ' : - oo

‘A couple of provisions in the bill arve being ballyhooed as:
"curing® the quota problem. Aas I will discuss briefly, they dg__ )

not. This bill remains a powerfrl engine of reverse ~ =
discrimination for the reasons I have described in previous” - - -
correspoundence and on the Floor. Iet . me respond to the e

so-called cures:

1. Bdded to Section 13: “Nothing in the amendments made by -

' this Act shall Be constrmed to require an employer to... ..
- adopt hiring or promotion guotas on the basis of race,
color, religion, sex, or national orxigin ...." o

We have never argued that the bill "réq:ni':r:es' 'éiij&ne to

adopt a quota. We have argued that by the rewriting of the

rules of bringing disparate impact cases, employers will . & .

quietly resort to quotas in order to avoid costly 1 uits they
* have virtually no chance to win. - S seem T

Y

This language does not even address that ‘problem, Tt

serious flaws must be addressed in Sections 3 and 4 of the' &~

bill:

Pirst, a plaintiff must be required to identify the . °
specific employer practices causing the disparate impact. '

Every Supreme Court disparate impact case has focused on - . = . =
particular hiring practices. See, e.d., Griggs v. Duke Powar "
Co., 401 U.S. 424 (1971) (high school diplema; general e
intelligence tests); Albemarle Paper Co. v. Moody, 422 U.S, 405

(1975) (written tests); Waghington v. Davis, 426 U.S.. 229
(1976) (written test); Dothard v. Rawlinson, 433 U.S5. 321
(1977) (height/weight requirements); Nashville Gas. Co. v.

@003

alone solve it. 1In order to avoid guotss in this bill, ‘several
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Satty, 434 U.S. 136 (1977) (pregnancy policies); New York City
Transit Authority v. Beazer, 440 U.S. 568 (1979) (no-parcotics
use); Connecticut v. Teal, 457 U.S. 440 (1982) (written test);
Watson v. Ft. Worth Bank & Trust, 108 S.Ct. 2777 (1988)
(supervisor’s subjective judgment).

The Conference Report, however, is unchanged from the
Senate version and mandates no such particularity resquirement.
The bill does retain the Senate’s langunage that if a court

. finds, after discovexry, that the plaintiff can identify

spaecific employer practices contributing to the disparity, the
plaintiff must so identify those practices. This language is
meaningless because the plaintiff never has to allege that any
specific practice or practices contribute to this '
disparity--the plaintiff can always allege some or all of the
employer’s practices result in a disparity. Only if the
employer proves that any of his employment practices did not
contribute to the disparity is the employer freed from
defending those particular practices. TUnder this bill, the
plaintiff can still have the trier of fact hear the case-—and
prevail--without ever identifying a specific practice causing

the ‘disparity. , There is simply no case where a plaintiff shows

an overall statistical disparity in a job and the employer does
not have to satisfy its burden under the bill. A mere
allegation that all of the employer’s practices contribute to a
disparity is still sufficient to force an employer to defend
itself, including all of its practices. o

I might add, this bill will resurrect the previously
discredited “"comparable worth" theory of pay discrimination -
under Title VII. Under this theory, pay discrimination exists
if persons in a predominantly female or minority job are paid
less than persons in a different job which is predominantly
male or nomminority, and some subjective job evaluation study -
rates the two jobs as "comparable" in worth.. The comparable
worth theory rests on the assertion that an employer’s whole
set of compensation practices, including reliance on market
place factors, causes a disparate impact on the compensation of
women and minorities. This theory has been rejected by )
virtually every court which has considered it under Title VII.
fégg,'AFSCHE v. State of Washington, 770 F.2d 1401 (9th Cir. .

}. - : . ;

Undex this bill, however, the comparable worth theory will
be a winner. Once a plaintiff alleges that all of an '
employer’s pay-setting practices cause a disparity in pay
between, say, a predominantly female =nd a predominantly male
job, no employer relying on the marketplace can win that
lawsuit. As Justice Kennedy said while a Judge on the Court of
Appeals for the Ninth Circoit: : -

@004
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"Disparate impact analysis is confined to cases that

challenge a specific, clearly delineated employment practice

. applied at a single point in the job selection process ....
The instant caseé does not involve an employment‘practice that
yields to disparate impact anglysis. As we noted in &h earlier
case, the decision to base compensation on the competitive
market, rather than on a theoxry of comparable worth, involves
the assessment of a number of complex factors not eas;ly
ascertainable, an assessment too multifaceted to be appropriate
for disparate impact analysis. §Spaplding, 740 F.2d at 708. 1In
the case before ns, the compensation system in question
resulted from surveys, agency hearings, administrative
recommendations, budget proposals, executive actions, and
leglslatlve enactments. A compensation system that is
responsive to supply and demand and other market forces is not
the type of specifice, clearly delineated employment policy
contemplated by Dothard and Griggs; such a compensation system,
the result of a complex of market forces, does not constitute a
single practice that suffices to support a claim under

disparate impact theo:y AFSCME v. State of Washington, 770
F.2d at 1405-06.

This bill reverses thms rﬁllng and opens the door to
previously unsuccessful claims which will play'havoc with our

economy.

Second, it is a fundamental prlncxple of American-
Jurlsprudence that plaintiffs bear the burdem of persuasion to
demonstrate that the wrongdoing they allege actually occurred..
Thus, for example, an employee or applicant must prove that the
employer actually discriminated against him or her. E.g.,

York City Transit Authority v. Beazer, 440 U.S.. at 587 n.31
(1975). This bill reverses that traditional American legal -
principle by requiring an employer to prove its innocence, and
to do sc under a brand new, and more stringemt, deflnitlon of
"business necessity." :

Thlrd the Griggs definition of business necesszty, that a -
challenged practice has "a manifest relationship to the
employment in guestion,® mmst be otilized. Griggs v. Duke
Power, 401 U.S. at 432 (1971). The Court consistently followed
thls standard after Griqgs and before Wards Cove. E.g., Watson.
v. Ft. Worth Bank & Trust, 108 S.Ct. at 2790 (1988) (pluralxty :
opinion); Connecticut v. Teal, 457 U.S. at 446 (1982); New York .

. City Transit Authority v. Beazer, 440 U.S. at 587 (1979) 5
Dothard v. Rawlinson, 433 U.S. at 329 (1977); Albemarle Faper .
Co. v. Moody, 422 U.S. at 425 (1975). Instead, this bill
retains the language of the Senate bill, that employment
practices "must bear a significant relationship to sueccessful .
performance of the job" or "to a significant bu81ness ob]ectlve
of the employer,” a much more stringent standard.
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Fourth, especially in employment cases, all Americans must
be assured the right to challenge a consent decree or litigated
judgment, entered in a case to which they were not parties, at
the time the consent decree or judgment operates to deny them
equal protection of the law or their federal rtatutory civil
rights. Otherwise, reverse discrimination em- odied in consent
decrees will be insulated from challenge. This Conference
Raport retains the. Senate’s language which extinguishes the
right to access to court to challenge racially preferential
consent decrees.

The language added to Section 13 mentioned earlier doess
not even address any of these points. It won't wozk.
Rortatory statements won’'t stop employers from wvsing quotas
under the pressure of this bill in order to avoid certdin
lawsuits they cannot win. Only changes to the operative
provisions of the bill, as I have just described, will make it
so.

2. "The mere existence of a statistical imbalance in an
employer’s workforce on account of race, sex, religion, or
national origin, is not alone sufficient to establish a
disparate impact violation." BAdded to Section 4 by the
Senate-House conference. -

As explained by its supporteis, this amendment merely
requires statistical compariscons between the racial composition
of the jobs at issue and the racial ccmposition of the
gqualified population in the relevant lazbor market. But, as T
have argued for months, this does not solve the quota problem.
Let’s use plumbers as one example in the Senate Committee
Report’s Minority Views. Suppose a persor from a specific
group is rejected for a job at a plumbing company. Twenty
percent of the plumbers in the relevant geographical labor
market are from the group; but only 10 percent of the company’s
plumbers are from that group. The rejected applicant sues, .
alleging illegal disparate impact under this bill. A1} the
plaintiff would have to do is show that in the relevant labor
market 20 percent of the plumbers are from the group, that the
employer has filled its plumber jobs at only half of that
percentage, and allege that a group--or all--of the company’s
biring practices cause the imbalance. At this point, the
plaintiff wins--unless, in a reversal of traditional American
Jjurisprudence, the employer can prove its innocence, which can:
only be done under a much stricter standard than the Supreme
Court set forth in Grigqgs v. Duoke Power. '

In short, a mere imbalance in a ‘job--regardless of the
overall workforce’s nmmbers--is still the basis of a claim
under this bill. Moreover, a plaintiff never alleges a mere
statistical imbalance anyway; he or she always alleges that

o086
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employer practicés, together with the statistical imbalance,
" are illegal. This language does not solve the problem.

As President Bush wrote to Congressman John J. LaPFalce on
August 2, 1990: The changes in the bill made by House
amendments, "in fact, do nothing to cure the bill’'s
defects.... I want to make it clear that the adoption of these
« .. amendwments would not result in a bill T can sign."

I also want to reiterate briefly that Section 6 of the .
bill continues to strip Americans of an.equal right to a day in
court. You were among the 40 senators whe voted against
Senator FKennedy’s second degree “killer® amendment to my
amendment which woild have restored that right. The Conference
Report denies Americans the access they now have to go into
court and chzllenge a consent decree or litigated judgment
entered in a case to which they were not even a party, on the
grounds that the operation of the judgwent denies him or her -
the equal protection of the laws. This is terribly unfair. It
is not enough to aliow a nonparty. the opporitunity to comment on
a proposed consent decree prior to its entry. Smch a2 person,
asserting a claim that he or she was denied equal protection of
the laws, should have the opportunity fally to assert that -
claim after the alleged harm ocours, not just when that harm is

. speculative. And.TI believe it is the first time in over 25
years Congress would be narrowing acéess to Court for civil
rights plaintiffs. But just because the great majority of
those expected to be éxcluded from court are white ma.les is no
reason to accept this injustice.

I u:ge you to vote aga:.nst the Conference Report on the
Civil Rights Act of 1990.

>

Orrin G. Hatch
United States Senator

OGH:mdt -
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o'-MELVENY & MYERS

E MEMORANDUM

DATE: : September 21, 1990

{
TO: | Honorable John H. Sununu
FROM:§ ‘William T. Coleman, Jr.
SUBJEGY: ¢ ighte Act of 1990

.you, é @ proposal you sent Senator Kennedy on September 21
is co@zletely'unsatisfactory. In subparagraph (A) Boyden
reinsérts "manifest" although a long time ago you agreed
with "&ignificant " Boyden is also still using the word
"1ntenﬂ“ when you are dealing with a statute not based upon
intent, But even more subparagraph (B) is nothing but a

reena@ﬁment of Wards Cove.

The "etc.™ in the cover memo also reveals that in
Boyderiis mind every provision in the bill is open for

rewriﬁing.

bridge the gap between what you and Senator Kennedy had
attempéed to agree upon on|Ju1y 12, 1990. The President
said hq would see me and I herewith make that request., If
he cadnot find time to see me I will understand as I do

appreéﬁate the other pressing issues on his shoulders. But

I do tmink, however, that the Civil Rights Act of 1990 is 8q

As you know, I have worked diligently on trying td

et e i i e 2 e ek et

H

I have just spoken to you by telephone. As I tol?
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importast to minorities and women that you should attempt to
find tige in the President's schedule go that he can see me

sometime¢ on Saturday.
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THE WHITE HOUSE

WASHINGTON

DATE 9/21/90

FACSIMILE TRANSMITTAL SHEET

TO Senator Kennedy (Att: Deb)

FAX NUMBER

TELEPHONE NUMBER

FRoM John H. Sununu

TELEPHONE NUMBER

NUMBER OF PAGES: TOTAL 1

COMMENTS Attached is' the revised version of your proposal that I




Delete subsection 701(n) and reletter. Delete subsection (o) and
insert in lieu thereof the following:

"(n)(l) The term 'required by business necessity' means--

"(A) in the case of employment practices primarily intended
by the respondent to measure job performance by tests,
evaluations, requirements of education, experience, knowledge,
skill, ability or physical characteristics, the practice has a
manifest relationship to the employment in question; or

"(B) in the case of employment practices that are not
primarily intended by the respondent to measure job performance,
such as, but not limited to, legitimate community or customer
relationship efforts, veracity requirements, job safety or
efficiency, rules relating to drug, methadone, alcohol or tobacco
use, rules relating to compliance with local, State or Federal
laws, rules relating to a prior criminal record, and selection
criteria designed to screen applicants for the potential for
future promotions, the respondent's legitimate employment goals
are significantly served by -- even if they do not require -- the
challenged employment practice. '

"(2) In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay are
not sufficient; demonstrable evidence is required. The court may
rely on as such evidence statistical reports, validation studies,
expert testimony, prior successful experience and other evidence
as permitted by the Federal Rules of Evidence and the court shall
give such weight, if any, to such evidence as it deems
appropriate."

Exclusive Legislative History for Sections 3 & 4: "This language
is meant to codify the meaning of business necessity as used in
Griggs and other opinions of the Supreme Court."

In subsection 703 (k) (1), strike "under this section" and -insert
in lieu thereof "only". Strike subsection 703 (k) (2) and
renumber. Strike subsection 703 (k) (1) (B) and insert at the end
of (A) the following:

"provided, however, that if the elements of a decision-
making process are not capable of separation for analysis,
they may be analyzed as one employment practice, just as
where the criteria are distinct and separate each must be
identified with particularity."

Legislative History: Agreement that plaintiff can plead the
elements of a decision-making process as one employment practice,
and the determination of whether the elements in fact are not
capable of separation for analysis shall be made after discovery.

{NOTE: Such a paragraph would be added at the end of
the legislative history attached to Gov. Sununu's July
10 letter to Sen. Kennedy, with the last five words
before the citation eliminated, as agreed, from the end
of the last paragraph. }



September 20, 1990

DEFINITION OF BUSINESS NECESSITY

"(o0)(1l) The term 'required by business necessity' means

"(A) in the case of employment practices such as
tests, recruitment, evaluations, or requirements of
education, experience, knowledge, skill, ability or
physical characteristics, or practices primarily
related to a measure of job performance, the
practice or,group of practices must bear a
significant relationship to successful performance

of the job; or

"(B) in the case of employment practices not
covered by (A) (such as a plant closing or
bankruptcy), or that involve rules relating to
drug, methadone, alcohol or tobacco use, the
practice or group of practices must bear a
significant relationship to a significant business
objective of the employer.

#(2) In deciding whether the standards described in
paragraph (1) for business necessity have been met,
unsubstantiated opinion and hearsay are not sufficient;
demonstrable evidence is required. The court may
receive such evidence as statistical reports, validation
studies, expert testimony, prior successful experience
and other evidence as permitted by the Federal Rules of
Evidence, and the court shall give such weight, if any,
to such evidence as is appropriate.

"(3) This subsection is meant to codify the meaning of

'business necessity' as used in Griggs v. Duke Power Co.
(401 U.S. 424 (1971)) and to overrule the treatment of .
business necessity as a defense in Wards Cove Packing
Co. v. Atonio, 109 S.Ct. 2115 (1983)."




September 20, 1990
GROUP OF EMPLOYMENT PRACTICES

B) (with the exception of the except

Strike subsection 703(k)(1)(
(1)(B)(i)(II)) and insert-at the end of

(
clause that follows 703(k
(A) the following:

1
)

provided, however, that where a group of employment practices
result in disparate impact, and either the impact of the
elements within the group of employment practices is not
reasonably capable of; separation for analysis, or a
complaining party demonstrates how separate elements within
the group of employment practices contribute to the disparate
impact, the group of employment practices may be analyzed as
one employment practice, just as where the elements are
distinct and separate, each must be identified with
particularity.

[(2) and (3) remain unchanged.]

[Legislative history: Agreement that plaintiff can plead a group
of employmgnt practices, and the determination of whether a group
of employmént practices in fact is not reasonably capable of
separation for analysis shall be made after discovery.]
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(2) 1in the case of loyment practices primarily intended
to measurs job performance; the practice or group of practicas

must bear a significant relationship to successful performance g7 0
the job; eor ?M - A&Z“”LMN

(B) in the case of other employment practices that are not
primarily intended to measura job performance, the practice or
group of practices must significantly serve the legitimate
business goals of the employer;

(c) provided, however, notwithstanding the provisiens in
sgbsections (A) and (B) of this section, that a high school
diploma or egquivalent requirement may be used only if such a
twelve-year education requirement is gubstantially and
demonstrably related to the objective sought -to be achieved by
the employer. o

Legislative History: "This language is meant to codify the
_meaning of business necessity as used in Griggs and other

__:"opinions of the Supreme Court. | _

T S e e

strike subsection 703(k) (1) (B) énd insert at the end of (A) the
following:

provided, however, that if the elements of a declsion-
making process are not capable of separation for analysis,
they may be analyzed as one employment practice, Just as
where the criteria ars distinct and separate gach just be
jidentified with particularity.

legislative Historv: Agreement that plaintiff can plead the
elements of a decision-making process as one  employment practice,
and the detsrmination of whether the elements in fact are not
capable of separation for analysis shall be made after discovery.

[NOTE: This paragraph would be added at the end
of the proposad’ legislative history with the last
five werds before the citation eliminatad, as
agrsed, from the end of the last paragraph.]
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1. BUSINESS NECESSITY
The term required by business necessity means:

(1) in the case of employment practices primarily
involving a measure of job performance (such as hiring,
assignment, transfer, promotion, training, apprenticeship,

. referral, retention, or membership in a labor organization),
the practice or group of practices must bear a demonstrable:-
relationship to successful performance of the job.

(2) in the case of other employment practices that do
not primarily- involve a measure of job performance, the
practice or group of practices must bear a demonstrable

_relationship to a significant.business objective of the -

emplqyer.

Tn deciding whether the above standards have been met,
the court may rely on as evidence statistical reports,
validation studies, expert testimony, prior successful
experience and other evidence as permitted by the Federal

. Rules of Evidence and the court shall give such weight, if
' any, to such evidence as it deems appropriaté€..

There would also be in the statute the following
language, “"This language is meant to codify the meaning of
business necessity as used in Griggs and’to reflect the state
of law prior to Ward's Cove.




ST N

REWRITE OF WARDS COVE

9/17/90 WTC -- Wards Cove/Business Necessity

(o) (1) The term 'required by business necessity' means --

(a) in the case of (1) employment practices that do not
involve employee selection or (2) employment practices
involving rules relating to drug, methadone, alcohol,
[tobacco] use, plaqt closings or bankruptcies, or

-- whether or not involving selection -- the
practice or group of practices must bear a significant
relationship to & significant business objective of the
employer; e

(b) except as provided in (a), in the case of employment
practices involving selection (such as hiring, assignment,
transfer, promotion, training, apprenticeship, referral,
retention, or membership in a labor organization), the
practice or group of practices must bear a significant
relationship to successful performance of the job.



WTC, Jr. Proposal -- September 17, 1990

"C. Where the employer proves that its employment
decision -- whether or not involving selection -- was
based primarily on rules relating to the use of illegal
drugs, excessive drinking on the job, attempting to
create a smoke free environment or plant termination or
bankruptcy such employment decision is to be measured
by B. above and not A. above."
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The term "required by business necessity" means:

(A) insthe case of employment practices primarily intended
to measure job performance, the practice or group of practices
must bear a significant relationship to successful performance of
the job; or

(B) in the case of other employment practices that ars not
primarily intended to msasure job performance, the practice or
group of practices must significantly serve the legitimate
business goals of the employer;

(c) provided, however, notwithstanding the provisiens in
subsections (2) and (B) of this gection, that a high school
diploma or eguivalent requirement may be used only if such a
twelve-year education requirement is substantially and
demonstrably related to the objective sought to be achieved by
the enmployer. o

8 g : "This language is meant to codify the

. meaning of business necessity as used in Griggs and other
opinions of the Supreme Court.

~ ngubsection (C) would, for example, permit an employer to
require high school diplomas, or the eguivalent, in cases where a
firm's internal promotion policy has been frustrated as a result
of accepting entry-level employees who lacked a high school
education. -
wgubsection (C) would also, for example, permit an employer

(especially in cases whers it is the dominant employer in a local
job market) to reguire applicants to possess high school diplomas
in order to discourage high school students from dropping out of
achcol, thereby serving the community in which the employer is
located and building good relations between that community and
the employer."

Strike subsection 703 (k) (1) (B) and insert at the end of (A) the
following:

provided, however, that if the elements of a decision-
making process are not capable of separation for analysis,
they may be analyzed as one employment practice, Just as
where the criteria are distinct and separate each just be
jidentified with particularity.
Legislative Historv: Agreement that plaintiff can plead the
elements of a decision-making process as one  employment practice,
and the determination of whether the elements in fact are not
capable of separation for analysis shall be made after discovery.

[NOTE: This paragraph would be added at the end
of the proposed legislative history with the last
five words before the citation eliminated, as
agreed, from the end of the last paragraph.]



2% el e

2024566273~

L S — .
e v Y O 2 m by e =

89814043;% 2

__SENT BY:Xerox Telecopier 7020 i €-17-80 i11:08AM ;

L2l

The term "required by business necessi;y" means:

(a) in the case of employment practices primarily intended
toc measurs job performance, the practice or group of practices

must bear a significant relationship to successful performance of
the job; ecr

(B) in the case of other employment practices that are not
primarily intended to measura job performancs, the practice or
group of practices must significantly serve the legitimate
business goals of the employer;

(c) provided, however, notwithstanding the provisions in
subsections (A) and (B) of this section, that a high school
diploma or egquivalent requirement may be used only if such a
twelve~year education requirement is substantially and

demonstrably related to the objective sought to be achieved by
the employer. L ~

Legislative History: ."This language 1 meant to codify the
.meaning of business necessity as used in Griggs and other
- :“opinieons of .the Supreme Court. e

St i : = -
-Tne .

Strike subsection 703 (k) (1) (B) and insert at the end of (A) the
following: '

provided, however, that if the elements of a declsion-
making process are not capable of separation for analysis,
they may be analyzed as one employment practice, qut as
where the criteria aras distinct and separate sach just be
identified with particularity.

3 i : Agrsement that plaintiff can plead the
elements of a decision-making process as one employment practice,
and the detarmination of whether the elements in fact are not
capable of separation for analysis shall be made after discovery.

[NOTE: This paragraph would be added at the end
of the proposed legislative history with the last
five words before tha citation aliminatad, as
agrsed, from the end of the last paragraph.]
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The term "required by business necessity" means:

(2) in the case of employment practices primarily intended
o measura job perfermance, the practice or group cf practices
must bear a significant relationship to succsessful performance of
the Jjob; er '

(B) in the case of other employment practices that are not
primarily intended to measure job performance, the practice or
group of practices must significantly serve the legitimate
business goals of the employer;

. (C) provided, however, notwithstanding the provisiens in
sgbsections () and (B) of this section, that a high school
diploma or eguivalent requirement may be used only if such a
twelve-year education requirement is substantially and
demonstrably related to the objective sought to be achieved by
the employer. = = '

8 8 : "This language is meant to codify the

- meaning of business necessity as used in Griggs and other

- - :voninjons of .the Supreme Court.  .ciioceon
Strike subsection 703(k) (1) (B) and insert at the end of (A) ths
following:

provided, however, that it the elements of a decision-
making process are not capable of separation for analysis,
they may be analyzed as one employment practice, just as
where the criteria ars distinct and separate sach just be
jdentified with particularity.

wp! ist : Agrsement that plaintiff can plead the
elements of a decision-making process as one employment practice,
and the detarminatien of whether the elements in fact are not
capable of separation for analysis shall be made after discovery.-

[NOTE: This paragraph would be added at the end
of the proposed legislative history with the last
five werds before the citation eliminated, as
agrsed, from the end of the last paragraph.]
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{5 on page 3, beginning on line 4, strike all of section 4 and
insert the following in lieu thereof!
usEC. 4. FPROOF OF UNLAWFUL EMPLOYMENT PRACTICES IN DISEARATE
| IMFACT CABES.
section 703 of the Civil Rights Act of 1964 (42 U.8.C.
2000e-2) is amended by adding at the end thereef the followinq
new subsection:

"(k}) An unlawful gmpléxment practice is-aatiblished
under this secticn when a complaining party demonstrates
that a specific employment practice causes a disparate
impact on the hasis of race, color, religion, sex, or
national origin, and the E%ga%%gﬁa;ﬁfgils to demonstrate

¢ 4 NP Y AN
that such practice is_=a | AT Bt i
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CONFORNING AMENDMENT:
on page 2, gtrike lines 19-22. (Deletes definition of

trequired by business necassity".)
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AMENDMENT NO. __ Calendar No. ___
Purpose: To amend Section 3 of §. 2104

IN THE SENATE OF THE UNITED STATES -- 101st Cong., 2d Sess.
S. 2104 |

Referred to the Committee on and ordered to be
printed

Ordered to lie on the table and to be printed

AMENDMENT intended to be Proposed by Mr. Danforth,

Vizs

Strike the language of the 1st degree amendment and insert in
lieu thereof the following:

Strike out éectiohIB(o) and insert in lieu thereof the
followings

"(o) The term 'required by business necessity' means--
PR mas,

(1) in the case of emaio{ment pPractices,designed to.

. Abe

s e forms
measure an employee's he job, the

practice*ﬂ*eup-ef—prmeg-must bear a significant

relationship to successful performance of the job.

(2) in the case of othér employment practices that are
- Prinae

ABilikes P foerform
noq\designed to measure an employee's\QueésféeaEansséar
the job (such as Plant closings, a decision to file for

bankruptcy, or the health and safety of workers or

"prospective clier?, the practice m

s
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must bear a significant relationship to a significant
business objective of the employer.

(3) In deciding whether .the above standards for
business necessity have been met, unsubstantiated
opinion and hearsay are not sufficient; demonstrable
evidence is required. The court may rely on as such
evidence statistical reports,.validation studies, expert
testimony, prior succesafull;xperience and other
evidence as permitted by the Federal Rules of Evidence
and the court shall give such weight, if any, to such

evidence as it deems appropriate.”
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T T Sec. 6 Minnesota Statutes 1988, gection 363.03, is
- amanded by add.lng & subdivision to read:
1 subd. 11. [DISPABATE IMPACT CASES.] If the complaining
‘2 party has met its burden of showing that an inploynent
3 practice is‘re:ponlihlc for a statistically siqnificant'A
4 adverse impact oh a particular clasc’o: persdns Protected by
5 dection 363.03, subdivision 1, clause (2), an employer must
¢ justify that practice by dgnonitratinq that the practice is
 ? manifaestly related to the job or siqnizicantly'furthéts an
8,5inpor£ant businoqc purpose{ Upon eseablishmeht of this
o 9__jgstification.'thotcharqing pgrty'ngy prevai;;upon=”j S
10 denbnsﬁzationiot the o#istenco of a comparably effective -
‘li- practice that'th. court finds would cause a siqnificaﬁtly
. 12 lesser adverse impact on the identified protected class.

J



.aid Widens Job Kights Law
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Special ts The Hew Yok Tirnes

'ICAGO, May 11 — In a direct re-
4 10 the United States Supreme
1, Minnesola s human
ta law uhy te broaden the rights
mpioyees and subcontractors (o

job discriminzation complaints in

. Iuly Perpich, a Democrat,

4 Jegisiation that is the most far-
hing 0 far in seeking (o overtumn
{lects of Supreme Court declsions
Jume en employment discrimina-

7il righis advacates have sald the
g by the High Court made it mere
it for individuals te press dis-
‘mstion lawsoits under Federal

What the Meature Provides

= Minnesota measure would help 2
-ﬁ!{l%q eorgéyment discrimina-
ase inthree ways:

: would permit a person 1o claim
" imination not oaly In hiring deci-
. but also at any time after the
>m was hired Subconiractoss
i make similar discrimination
1S aganst a contraclor,

% would give the plaintiff more
time (0 file a suit alleging that an em-
pleyer's senlerily system was dis-
criminstory.

The amendments (o the siate law are

tim proposed In Congress hy Semator
Edward M. Kennedy, Democrat ol
Massachusetts. The Kenncdy bill is op-
posed by business interes!s, and Prcsl-
dent -Bush has vowed to veto it if it
reacheshim.

The Xennedy legislatinn recently
cleared lhe Senate Labor Commitiee
on an 11-10-5 vote and Is expected to
reach the Scnate flosy in June. The

patieracd in part after rights lepista-|

mepsure passed the Hou:c Education

and Labor Commmee on Tuesd

C m!murd on Page 10, t ol
r .

. would require the employer to, -

= that a job requirement that has

flect of screening out mirority

‘bers or women Js justified as a
" iness mecessity.””

(‘nn!iﬁued FromPage! '
10. A commiliee siaff member said he

- expected the bill te reach |lte House

floor Jate this spring.

Prospects for Congressional passage
are said te be good, but Capitol Hiil
aides say Jt is unclear whether ihe
louse bil) ceuld survive a veto.

Other States Are Considered

Julius Chambers, director-counse) of
the N.AAC.P. Legal Defense and
Educational Fund, said Minnesota was
the lirst state to confront the the Su-

" preme Court -decisions so broadly.

Earlier this year, ke said, Massachu-

- setts passed a much aarrower bill,

overturning limits that the Supreme
Court imposed In interpreting a 1866
Taw that has been used as & dasis for
suing over employment discrimina-
lion.

Mr. Chambers said legislation like
Minncsota’s was under consideration
in Indiann, Wisconsin and North Caroli-

na. “The Minacsola aclion closes & big

** he snid. “It has imporiant Jes-
gs;l:: for prople In' Washington and

olhersmes "
Stephe: , the Minnesots Com-

missiuner of llllllll Rights, said the
intent of the legisiation adopied today
“i5 10 restore 1o’ people the rlﬂns they | .

S
Iy
®
®
enjoyed belure the Supreme Court took hii 50t chapter of the Nallnm! Or;

its buzzsaw o them in the last ses-
slon.”

The Legal Defense Fund concluded
fast {al) that because of (he Supreme
Court's actions, scores of racial discy-
mination claims had been dismissed or

Res_toring rights
enjoyed before
‘the Court ‘took
its buzzsaw to
them.’ ‘

withdrawn because the plaintiffs found
it nearly impossible t0 keep the cases

going.
The amendments to the Minnesota

law passed the Democratic-controlled]

Legisiature unanimously this spring)
after - state business organizalions
agreed to drop their ition.
The amendments also had broad sup-
rm'l ameng civil sights organizations
Minncsota, including the Urban
Coalition of Minneapolis, the Coumeil on
Aslan-Pacific Minneqmans and the

ga;l tion for Women.

steln{of St. Paul, an author of the legls-
tatiol, said the state’s support of
law hinderscored A -long tradition
civillrights leadership in the wwadit
of Hijbert . Humphrey.

three rulings at Issve were
amode five decisions jssued by

hey
they pould specllncally affect by chang-
ing Ile state law.

i, the Courl narrowly interpreted
an 1866 Federal Iaw that had long been
thought a bar 1o race discrimination in
erplpyment. The Court held that the
law applied only to racial discrimina-
tion iy hiring, not racial discrimination

Under the new Minnesota law, Mr.
r said, i s {llepal not enly to
refus¢ to hire a person on the basis of
race, |gender, disabiiity ar color, but,
alse o discriminate against that per-
son ofgce he or she Ishived.

A fecond Supreme Court ruing.l ,
Cove Ptck!ng v. Amnniol
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7/12/90 TLTANGUAGE WITHOUT CHANGES

The term required by business necessity means:

(1) in the case of employment practices primarily
intended to measure job performance, the practice or group of
practices must bear a significant relationship to successful
performance of the job.

(2) 4in the case of other employment practices that are
not primarily intended to measure job performance, the practice
or group of practices must bear a significant relationship to a
significant business objective of the employer.

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay
are not sufficieqﬁé'demonStrable evidence is required. The
court may rely on,such evidence 2 statistical reports, '
validation studies, expert testimony, prior successful
experience and other evidence as permitted by the Federal Rules
of Evidence and the court shall give such weight, if any, to
such evidence as it deems appropriate.

There would also be in the statute the following language,
"This language is meant to codify the meaning of business
necessity as used in Griggs and other opinions of the Supreme
Court." .

Strike subsection 703(k)(1)(B) and insert at the énd of (A) the
following: ,

srovided, however, that where a group of interrelated
employment practices produce a single employment decision
and the elements of the decision are not capable of
separation for analysis, the group of employment practices
shall be treated as a single employment practice and may
be challenged as such and defended as such.

Legislative history: [Agreement that plaintiff can plead a
group of employment practices, and the determination of whether
a group of employment practices in fact is not capable of ‘
separation for analysis shall be made after discovery.]



7/12/90 LANGUAGE WITH CHANGES

The term required by business necessity means:

(1) in the case of employment practices primarily
involving/related to [choose one] selection, the practice or
group of practices must bear a significant relationship to
successful performance of the job.

(2) in the case of other employment practices not
described in subsection (1), the practice or group of practices
must bear a significant relationship to a significant business
objective of the employer.

In deciding whether the above standards for business
necessity have been met, unsubstantiated oplnlon and hearsay
are not sufficient; demonstrable evidence is required. The
court may receive such evidence as statistical reports,
validation studies, expert testimony, prior successful
experience and other evidence as permltted by the Federal Rules
of Evidence and the court shall give such welght, if any, to
such evidence as is appropriate.

There would also be in the statute the following language,
"This language is meant to codify the meaning of business
necessity as used in Griggs and to overrule Wards Cove.

Strike subsection 703(k)(1l)(B) and insert at the end of (A) the
following:

provided, however, that if the elements of a
decision-making process are not capable of separation for
analysis, they may be analyzed as one employment practice,
just as where the criteria are distinct and separate each
must be identified with particularity.

Leglslatlve history: [Agreement that plaintiff can plead a
group of employment practices, and the determination of whether
a group of employment practices in fact is not capable of
separatlon for analysis shall be made after dlscovery ]




1. BUSINESS NECESSITY

(1) The term required by business necessity means (1) in
the case of employment practices primarily involving a measure of
job performance (such as hiring, assignment, transfer, promotion,
training, apprenticeship, referral, retention or membership in a
labor organization), the practice or group of practices must bear
a demonstrable relationship to successful performance of the job.

(2) 1In the case of other employment practices that do not
primarily involve a measure of job performance, the practice or
group of practices must bear a demonstrable relationship to a
significant business objective of the employer.

(3) In deciding whether the above standards have been met,
the Court may rely on as evidence statistical reports, validation
studies, expert testimony, prior successful experience and other
evidence as permitted by the Federal Rules of Evidence and the
Court shall give such weight if any to such evidence as it deems
appropriate.

There would also be in the statute the following language,
"This language is meant to codify the meaning of business
necessity as used in Griggs and to reflect the state of law prior
to Ward’s Cove.



1. BUSINESS NECESSITY

(1) The term required by business necessity means (1) in
the case of employment practices primarily involving a measure of
job performance (such as hiring, assignment, transfer, promotion,
training, apprenticeship, referral, retention or membership in a
labor organization), the practice or group of practices must bear
a demonstrable relationship to successful performance of the job.

~ ' (2) In the case of other employment practices that do not
primarily involve a measurée of job performance, the practice or
group of practices must bear a demonstrable relationship to a
significant business objective of the employer.

(3) In deciding whether the above standards have been met,
the Court may rely on as evidence statistical reports, validation
studies, expert testimony, prior successful experience and other
evidence as permitted by the Federal Rules of Evidence and the
Court shall give such weight if any to such evidence as it deems
appropriate.

There would -also be in the statute the following language,
"This language is meant to codify the meaning of business
necessity as used in Griggs and to reflect the state of law prior
to Ward’s Cove.



1. BUSINESS NECESSITY

(1) The term required by business necessity means (1) in
the case of employment practices primarily involving a measure of
job performance (such as hiring, assignment, transfer, promotion,
training, apprenticeship, referral, retention or membership in a
labor organization), the practice or group of practices must bear
a demonstrable relationship to successful performance of the job.

(2) In the case of other employment practices that do not
primarily involve a measure of job performance, the practice or
group of practices must bear a demonstrable relationship to a
significant business objective of the employer.

(3) In deciding whether the above standards have been met,
the Court may rely on as evidence statistical reports, validation
studies, expert testimony, prior successful experience and other
evidence as permitted by the Federal Rules of Evidence and the
Court shall give such welght if any to such evidence as it deems
appropriate.

There would also be in the statute the following language,
"This language is meant to codify the meaning of business
necessity as used in Griggs and to reflect the state of law prior
to Ward’s Cove.



1. BUSINESS NECESSITY

(1) The term required by business necessity means (1) in
the case of employment practices primarily involving a measure of
job performance (such as hiring, assignment, transfer, promotion,
training, apprenticeship, referral, retention or membership in a
labor organization), the practice or group of practices must bear
a demonstrable relationship to successful performance of the job.

(2) In the case of other employment practices that do not
primarily involve a measure of job performance, the practice or
group of practices must bear a demonstrable relationship to a
significant business objective of the employer.

(3) In deciding whether the above standards have been met,
the Court may rely on as evidence statistical reports, validation
studies, expert testimony, prior successful experience and other
evidence as permitted by the Federal Rules of Evidence and the
Court shall give such weight if any to such evidence as it deems
appropriate. '

There would also be in the statute the following language,
"This language is meant to-codify the meaning of business
necessity as used in Griggs and to reflect the state of law prior
to Ward’'s Cove.



1. BUSINESS NECESSITY

(1) The term required by business necessity means (1) in
the case of employment practices primarily involving a measure of
job performance (such as hiring, assignment, transfer, promotion,
training, apprenticeship, referral, retention or membership in a
labor organization), the practice or group of practices must bear
a demonstrable relationship to successful performance of the job.

(2) In the case of other employment practices that do not
primarily involve a measure of job performance, the practice or
group of practices must bear a demonstrable relationship to a
significant business objective of the employer.

(3) In deciding whether the above standards have been met,
the Court may rely on as evidence statistical reports, validation
studies, expert testimony, prior successful experience and other
evidence as permitted by the Federal Rules of Evidence and the
Court shall give such weight if any to such evidence as it deems
appropriate.

There would also be in the statute the following language,
"This language is meant to codify the meaning of business
necessity as used in Griggs and to reflect the state of law prior
to Ward’s Cove.
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O'MELVENY & MYERS

MEMORANDUM

DATE: September 19, 1990

TO: Honorable John H. Sununu : ' | é’ “
3 ¥

FROM: William T. Coleman, Jr. (‘(5\\\) (54 J< ( ;\{\
) 5 ’V /'l,/

SUBJECT: Letter to the President ad 0( \@

Enclosed herewith is the original of the letter
which I asked you to give to the President. I am doing it
this way rather than sending it to him directly as since I
wrote it we did have a conversation and you said you would
see me sometime on Friday. In view of the fact that I have
to leave the country on Saturday at 5:00 p.m., I wanted to
get on the President's schedule if at all possible and
therefore my request to him cannot wait until after our

meeting on Friday.

PHOTOCOPY

WRITING
GB HAND Bill

Enclosures
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The President
The White House
Washington, D.C. 20500

Dear Mr. President:

When you called from Kennebunkport on August 17 you
said that I could meet with you about the Civil Rights Act of
1990 if I could not work out the provisions with Governor
Sununu. This point has been reached. I know that the Middle
East, the unification of Germany, the budget and other issues
are pressing, but there soon has to be a decision on the
Administration's position with respect to the Civil Rights Act
of 1990 as I am advised that the Conference Report will
probably be filed by Monday, September 24, 1990. y 5,0

I and those who voted for the bill in Congress are ﬂod-’ A
convinced that the bill, as presently drafted, is not a quota]l ? v
bill. First, it specifically says that it does not call for
otas. Second, as the bill worked its way through Congress
six changes were made to assure that it was not a quota bill.
Third, as shown by the attached two memoranda, even the Jgwish
* “ﬁ” groups, who are most vociferous against quotas, state that
‘Mﬁ1s: this 1s not a quota bill. Thus, in fairness, any new and
subsequent public debate should be on other grounds, which
grounds I do not think exist. For, as of today, the bill does
not call for quotas, and like Griggs, will not result in the
adoption of quotas.

The points on which you have to exercise final
judgment are as follows:

1. Most people, including most people in your
Administration, agree that Wards Cove must be overruled.
Wards Cove contains two errors: (1) erroneously placing the
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burden of proving the lack of business necessity on the
plaintiff and (2) lowering the standards of business necessity
in selection cases, e.g. hiring, promotion, etc. Appropriate
langyage has been put in the bill which overrules Wards Cove
wiﬁhyiespect to the burden of proof. This has been accepted
bywthe Administration. The continuing struggle, however, is
over how one defines "business necessity" as used in Griggs.
Section 3 of the bill defines it as follows:

"The term 'required by business necessity' means ---

"(A) in the case of employment practices involving
selection (such as hiring, assignment, transfer,
promotion, training, apprenticeship, referral, retention,
or membership in a labor organization), the practice or
group of practices must bear a significant relationship
to successful performance of the job; or

"(B) in the case of employment practices that do not
involve selection, the practice or group of practices
must bear a significant relationship to a significant
business objective of the employer."

Some in the Administration object. At a meeting with Senator
Kennedy held on July 12, 1990, Governor Sununu indicated a
willingness to accept the following language:

"The term required by business necessity means:

(1) in the case of employment practices primarily
intended to measure job performance, the practice or
group of practices must bear a significant relationship
to successful performance of the job.

(2) in the case of other employment practices that
are not primarily intended to measure job performance,
) the practice or group of practices must bear a
significant relationship to a significant business
objective of the employer."

You should note that the standards to measure 1 and 2
respectively, are word for word what is in the bill, so there
is_no dispute over the_ two standards. The difficulty with
other language in the July 12th proposal, however, in addition
to the erroneous use of the word "intended" in a statute not
based upon intent, is that many in the civil rights movement
and other employment lawyers feel that subparagraph (2) will
be used to swallow up subparagraph (1). In other words, the
courts will not know in which situations to apply subpara-
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graph (1) and in which situations to apply subparagraph (2).
And since the standard in (2) is less stringent (or at least
different) than the standard that is in (1), there is the fear
that (2) would be applied to selection and promotion cases.

. In my meetings with Governor Sununu he readily
acknowledges that his (1) is to deal with job selection issues
and his (2) is to deal with issues of plant closings,
bankruptcies, alcohol or smoking restrictions. Regrettably
Boyden Gray and I have not been able to settle on mutually
acceptable language to codify my understanding with Governor
Sununu. To avoid any possible argument that (A) in the b1ill
will swallow up (B) to the disadvantage of the employer, I

propose that we handle the issue by adding a new subsection to
the present bill as follows:

"(C) Where the employer proves that its employment
decision -- whether or not involving selection -- was
based primarily on rules relating to the use of illegal
drugs, excessive drinking on the job, attempting to
create a smoke free environment or plant termination or
bankruptcy such employment decision is to be measured by
(B) above and not (A) above."

It seems a public tragedy that we have a situation
where the political officers of the Administration agree with
the House and Senate but for some reason the lawyers cannot
put that agreement into language. I hope that after
consultation you would accept the language presently in the
bill as is, or with the addition I propose or suggest other
language which will accomplish the result Governor Sununu,
Senator Kennedy and Coleman all agree upon.

2. The other major issue is damages. Under the Act

Véf 1866 if there is intentional discrimination against blacks
in connection with job selection, racial harassment, etc., a
black is entitled to back pay and restoration to. h1s job?,
other compensatory damages including pain and suffering, and,
in malicious intent cases, to punitive damages. A black is
entitled to a jury trial on the compensatory damages and
punitive damage issues as the Constitution so requires. Thus,
a black always brings suit under the Civil Rights Act of 1964
as well as the Act of 1866. The problem faced here comes
about because women are included in the Civil Rights Act of
1964 but not in the Act of 1866. Thus under present law a

'The two items of relief are also conferred by the
Civil Rights Act of. 1964, as amended.

Il
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woman who proved intentional sexual discrimination, including
harassment, would receive only back pay, if any, and a

stitution to the job, each of which is considered to be an
equitable remedy and thus the Constitution does not require a
jury trial. Women rlghtfully have said that in cases of

intentional sexu : they ought to be able to get
compensatory. damages i i ufferin the
egr unitive damages. The House bill caps for

businesses with less than 100 employees the punitive damages
at the greater of $150,000 or the compensatory damages. The
Senate sponsors and the Majority Leader agreed to accept an
amendment with the same cap but it applies to all businesses
regardless of the number of employees. Thus the issues in the
conference on the damage issue are: (a) Does the cap apply
to all businesses or only those with less than 100 employees?
and (2) perhaps should the cap, as some in the Administration
suggest, cover something more than punitive damages?

Obviously these are provisions on which the White
House and Congress should reach agreement. In any event, it
would be a tragedy of the worst order to veto a bill which
black and other minority communities overwhelmingly want and
J need when the dispute, minuscule by any standards, is how you . .
express agreed upon principles in statutory language.

I stand ready to meet with you at your convenience,
but I do have to leave the country at 5:00 p.m. on Saturday,
September 23 for Stuttgart, Germany. I will be back in the
United States at 9:00 a.m. on Wednesday, September 26, but
that might be too late if the House-Senate Conférence has
acted.

Respectfully,

B

William T. Coleman, Jr.

Iul"'t ’5:” ¥ o whed
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TALKING POINTS REGARDING NEGOTIATIONS WITE WILLIAM COLEMAN

Coleman, evidently, has been arguing that the Sununu-Kennedy
agreement on “hbusiness necessity” -- which then was rejected by
Kennedy -- would have pernitted businesses always to require high
school diplomas ag a hiring practice. We have been told that
Coleman has the Hill “worried~” about this argument and that the
Administration needs to respond to the problem by having Governor
Sununu negotiate a *fiyw directly with Coleman. :

* Who o ill is *worr ¥

our best intelligence is that ne Member in either the House
or Senate who is necessary to sustain the President’s veto is
bothered, concerned, or even taking serious the Coleman argument.
His pitch has not had any impact on the Hill. &Even other
supporters of Kennedy~Hawkins are not using this argument.

* o is em senting?

Governor Sununu - should negotiate only with a legitimate
counterpart -- a prinecipal at the highest leval on the other

their direction. This creates a situation whereby the civil
rights groups ang Kennedy retain the power to disavow Coleman’s
actions while the Administration is unable to do the same. The
chances are great that we will end up negotiating against
ourselves,

* Members Supporting the Administration are stronger today
than :neg wvere two nonths _aqgo. . i :

Our veto strength is solid, nearly unassailable. During the
August recess, Members eéxpected to be hit hard in their districts
for supporting the Adninistration on eivil rights. It 4iqd not
happen. Members have returned from the recess convinced this is
an “inside the Beltway” issue. There is no clamor across the
country for this legislation.

* e o con n amb h is wi t c itme of
Adminis io

Members remain Suspicious of the Administration’s position.
They are very concerned that they not end up to the right of the
President. Members are already on the record. 7Is# the
Administration cuts a new deal now, particularly one that does



not address al] the preblems with Kennedy~-Hawkins, Members will
feel betrayed and our ability to depend on our Hill allies on any
issue in the future will be severely impacted.:

* mus ur ies o Ri  what w e doin

They will view any negotiations with the civil rights groups
as a disaster. But, if they hear about such negotiations from
any source other than us (and they will), our coalition will
begin to crumble. We nmust frame this issue for the Hill so that
our friends don’t feel abandoned. If we do not, then they will
go and negotiate the best deal they can get from Kennedy, we will
lose our veto strength, and the Administration will not have a '
significant role in the process. Reep in mind: our friends do
not trust us. -

*  Any negotiations should be from the Kassebaum/TLaFalce
sukstitute,

The debate on the Hill was between Rennedy~Hawkins and the
Kassebaun/LaFalce substitute. Our friends on the Hill 4id not
adopt the rejected Sununu language as their vehicle. In fact,
they rejected it forcefully when Sununu met with Senator Dole and
others during the debate in the Senate. Any movement to soften
furgher the rejected Sununu langquage is unacceptable to our
allies, '

Furthermore, we have framed the debate. Kennedy-Hawkins is
a quota bill, the Kassebaum/LaFalce substitute is a real civil
rights bill. Everyone understands the difference between the _
bills and we have the eédge in the rhetoric. If we negotiate from
any vehicle other than the substitute, we will be viewed as
rejecting the substitute. That will upset at least two Members.
More likely, it will upset thirty five Senators ang 154
Congressmen. '

* We can win 2

We are on the verge on winning a battle that will set the
stage for all future negotiations on civil rights. our friends
on the Hill have stood up to the civil rights groups and the sky
has yet to fall. All that remains is for the President to veto a
very bad bill., If he does, and the world doesn’t end, we will be
in a stronger position next year. If we cave, things will only
get worse. and, the President won’t get any credit.

. In 1981, the last Administration stood up to union blackmail
in the PATCO strike. The Administration’s hardline response to a
previously powerful opponent set the stage for a decade of union
negotiations arid legisiation. The unions still have not
recovered their past strength. .
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Comments of Interested Organizations

The Anti-Defamation ILeague of B'Nai B'Rith, the national
organization with the 1longest and most outspoken record of
opposition to quotas, supports the Civil Rights Act. A.D.L.
endorsed the Bill even in its original form, confident that the

Bill would not result in quotas:

"We are pleased to lend our support to the proposed Civil
Rights Act of 1990... It offers necessary and important
federal protection to poténtial victims of discrimination and
does so sensibly and reasonably - —-without resort to quotas
or numerical preferences which can themselves becomne
discriminatory and which we have for many years opposed. We
do not believe that the Bill, properly interpreted should

result in quotas -- or their functional equivalent."!

After the Senate adopted a number of changes to alleviate the
concerns described above, a spokesman for”A.D. L. ‘reiterated the

organization's view in an-article entitled "Once and For All, It's

Not A Quota Bill".:

! Statement of Anti-Defamation League -on H.R. 4000, February
20, 1990, p.l. '



COMMENTS

"[Tlhe Anti-Defamation League ... has fought ... Vigorously
against the use of quotas, goals, and timetables ... . [T]he
Anti-Defamation League does not believe the civil rights bill

would authorize or promote quotas... .

Critics charge that the <Civil Rights Act would impose
liability on employers simply because their work force didn't
reflect the racial composition of the community... . This has
never been so, and would not be the case under the new Civil

Rights Act...

The Senate-approved Bill defines business necessity‘context
as that which ‘'bear(s] a significant relationship to
successful performance of the job.' This does not mean that
to.pass muster, practices nmust be absolutely necessary, as

some critics have charged."?

The American Jewish Committee also concluded that even the

original language of the Civil Rights Act would not lead to quotas:

"[QJuotas ... we oppose because we believe that quotas

o : _ > Legal Times, July 30, 1990

| ’ . 2
i .



COMMENTS

undermine the concept of individual merit... . ([NJothing in
the Civil Rights Act of 1990 creates or condones the

institution of quotas.

Contrary to what some will arque, providing remedies for
unjustified employment practices which result in disparate

impact has nothing whatsoever to do with quotas. Title VII,

as it was interpreted prior to Wards Cove ... and as it will
be again once the Bill before us becomes law, did not require
that employers adopt immutable percentages for minorities and

women in the workforce."’

The President of the American Jewish Committee denounced as
totally baseless charges that the Bill would lend to hiring or
promotions on the basis of percentages. In an article entitled

“The Civil Rights Act is Not A Quota Bill", he wrotet

“A small coterie of opponents to the Civil Rights Act of 1990
have sought to advance their cause by labeling the act ‘'a

qdbta Bill'. Nothing could be further from the truth... The

’Testimoﬁy of Sholom Comay, President, American Jewish
Committee, on H.R. 4000, February 20, 1990, pp. 3,4,6.
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The .American Jewish Committee is an organization long opposed
to quotas and is a strong supporter of the Bill... . [Tl]he
Bill would reestablish a Supreme Court standard first

developed in 1971 in Grigdgs v. Duke Power Co. Before the

court reversed itself in the June 1989 Wards Cove decision,

the Griggs precedent stood for-nearly 20 years, without once

resulting in racially based numerical quota systems...

.[B]efore Wards Cove empioyers satisfied the business

necessity standard without resorting to quotas... The quota

scare tactic is much ado about nothing."?

4 cChristian Science Monitor, July 11, 1990.
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Quotas

When the Civil Rights Act was first introduced, concerns were

éxpressed that sections 3 and 4 -- the provisions which overturn

- the decision in Wards Cove Packing Co. v. Antonio, would result in

hiring or promotion quotas. The language of the Bill, even as
originélly drafted, did not purport to require quotas. The concern
raised, however, was that an employer wifh a racially imbalanced
workforce would be certain to lose a.disparaté impact case under.
the terms of the 1egislation,‘and that as a coﬁsequencé employefs

would resort to quotas as the only way to avoid a lawsuit under

Title VII.

In responSe to these arguments, sponsors of the legislation
made 6 different changes specifically designed to assure that the
Bill would not induce employers to hire or promote on the basis of

race oOr seX.

(1) Anti-Quota Provision

From the outset the debate about sections 3 and 4 centered on
the clainm that they cbuldland would be ¢onstrued to impose on
employers a burden so onerops the employer would adopf,qUOtas to
avoid iawsuits.' Suﬁpoftersiof the Bill insisted that its correct
meaning did not impose such burdens, and argued_it_wouid not be so

interpreted; critics expressed fear of -a particularly harsh

interpretation. To address this concern in its most general terms, .



NO QUOTAS

a,provision was added in the House which expressly directs the

courts not to give the Bill an intérpretation that would, in

effect, coerce employers into using quotas:

| "Nothing in the amendments made by this Act shall be construed
to require an employer to adopt hiring or promotion‘quotas on

the basis of race, color, religion, sex or national origin"

' (2) Mere Restoration of Griggs

Most of the concerns regarding quotas have related to the
proﬁosed definition of "business necessity". Under Griggs, once
a plaintiff_éstablishes-a prima facie case'of dispafate'impact, the
employer must prove that the practice or practices involved related
to job performance and were justified by business necessiﬁy. The

Wards Cove -decision changed and weakened the standard of

justification in such cases. The stated purpose of sections 3 and
4 was to restore the standard of business necessity to that which-
existed under Griggs. Critics objected, however, that the language
of the‘Bill in fact established a new standard far more onerous
than Griggs. Opponents did not, in general, object to returning

to the law that prevailed prior to Wards Cove. There has been no
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NO QUOTAS

suggestion that Griggs and its progeny ever resulted in quotas,

only a concern that the Bill went beyond a simple restoration of

the pre-Wards Cove standard. Because we know from 18 years of

experience that Griggs did not lead to quotas, mere restoration of

Griggs itself could not do so.
For these reasons a provision was inserted in both the Senate

and House bills which state expressly

"This subsection is meant to codify the meaning of 'business

necessity' as used in Griggs v. Duke Power Co".




	image72939
	image72957
	image72958
	image72980
	image72982

