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Strike subsection 703(k)(1)(B) and insert at the end of (A) the
following: S '

provided, however, that where a group of interrelated
employment practices produce a single employment decision
and the elements of the decision are not capable of separation
for analysis, the group of employment practices shall be
treated as a single employment practice and may be challenged
as such and defended as such.

Legislative history: [Agreement that plaintiff can plead a group of
employment practices, and the determination of whether a group of
employment practices in fact is not capable of separation for analysis
shall be made after discovery.]



Withdrawal/Redaction Sheet
(George Bush Library)

Document No.
and Type

Subject/Title of Document Date

Restriction

01. Memo From Bill Kristol to C. Boyden Gray

Re: Kennedy-Hawkins Civil Rights Act (1 pp.)

2090 | BS

Collection:

Record Group:  Bush Presidential Records

Office: : Chief of Staff, White House Office of
Series: Sununu, John, Files

Subseries: Issues Files
WHORM Cat.:

File Location: Civil Rights 1990 (1 of 2) [2]

Open on Expiration of PRA
(Document Follows)

BySP_ (NLGB) on 19/25/0¢

Date Closed: 12/17/2004

OA/ID Number: 29144-008

FOIA/SYS Case #:
Re-review Case #:
P-2/P-5 Review Case #:

1998-0004-F[1]
2005-0426-S

Appeal Case #:-
Appeal Disposition:
Disposition Date:

AR Case #:
AR Disposition:
AR Disposition Date:

MR Case #:
MR Disposition:
MR Disposition Date:

Presidential Records Act - [44 U.S.C. 2204(a)]
P-1 National Security Classified Information [(a)(1) of the PRA]

P-3 Release would violate a Federal statute [(a)(3) of the PRA]

P-4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA]. -

P-5 Release would disclose confidential advice between the Presndent
and his advisors, or between such advisors-[a)(5) of the PRA]

P-6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed of
gift.

LPRM._Removed_as.a personal record misfile.

P-2 Relating to the appointment to Federal office [(a)(2) of the PRA] .

RESTRICTION CODES

Freedom of Information Act - [5 U.S.C. 552(b)]

(b)(1) National security classified information [(b)(1) of the FOIA] -
(b)(2) Release would disclose internal personnel rules and practices of an
agency [(b)(2) of the FOIA] ’

< (b)(3) Release would violate a Federal statute D)) of the FOIA]

(b)(4) Release would disclose trade secrets-or confidential or financial
information [(b)(4) of the FOIA]

. -(b)(6) Release would constitute a-clearly unwarranted invasion of
- personal privacy [(b)(6) of the FOIA]

(bX(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]
(b)(8) Release would disclose information concerning the regulation of

- financial institutions [(b)(8) of the FOIA]

(b)(9) Release woult_i disclose geological or geophysical information




,w'lM,s

pois
r OFFICE OF THE VICE PRESIDENT
WASHINGTON S\*‘
s &
A%
) A\ R0
July 2, 1990 wWe
NOTE TO: BOYDEN GRAY
COUNSEL TO THE PRESIDENT
FROM: BILL KRISTOL ’!;f
CHIEF OF STAFF TO THE VICE PRESIDENT
Here's a strong editorial from The Forward -- the nation's
oldest Jewish newspaper —-- opposing the Kennedy-Hawkins Civil

Rights Act. 1In light of the President's concern about Jewish
groups appearing to support Kennedy-Hawkins, I thought you might
want to share this with him.

v

cc: Governor Sununu
Jim Cicconi
Roger Porter
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Mr. Abﬁfam’s Meésage -

showdown over civil rights would be played out in
) the Senate. The Democrats were maneuvering to
bring the Civil Rights Act of 1990 to a cloture vote an hour
before both houses were due to go into a joint session to
hear an address by Nelson Mandela. The idea seemed to be
that in such a supercharged atmosphere few on the either
side of the aisle would have the gumption to be seen as
voting to delay a civil rights measure, even if a substantial
question of principle — namely, quotas — remained unre-
solved in the bill. At the last minute, though, the White
House and Senate supporters of the measure flinched,
agreeing to delay the matter until after the Fourth of July
recess. This would be a good time for everyone concerned to
flyspeck the proposed law and purge it, once and for all, of
any language that might lead to a quota system in hiring or
in any other area of American life."The administration has
been trying quietly to make this point. It recognizes this bill
could result in a tragedy for the civil rights movement. It
deserves some help from the Jewish leadership,

That civil rights warrant continued attention from the
Congress is a proposition with which we have no quarrel.
The long and unfinished struggle to end discrimination
against blacks has taught us all how. the power of govern-
ment can be used as a force for good. It is appropriate that
legislative approaches and legal tools developed in this
fight be sharpened and also be deployed to defend the
rights of others. It doesn't matter whether the victims be
singled out for their gender, religion or handicap or
whether. the victims be in the minority, like blacks and

F or a few moments this week it looked like adramatic’
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Jews, or the majority, like women. The application of strong
laws is needed in all cases, The civil rights struggle, howev-
er, has always demanded of its activists a sober restraint,

lest they take on the very tendency of their enemies to . '

judge people not as individuals'but as groups. For a genera-
tion now, the movement's leadership has avoided this temp-
tation. The legislators pushing the 1990 civil rights act —
Senator Kennedy and Representative Hawkins ~- stumbled
badly, however, and as the bill was originally drafted the
spector of quotas loomed.

This danger was quickly recognized in the Congress as
well as the White House, and efforts were begun to purge

.the bill of these: provisions. On May 17, such opponents, of

-quotas as. SendtorDanforth of Missouri joined Senator.Ken-
Pnedy and, such distinguished civil rights leaders:as Ben-
‘jamin Hooks to announce that an accord had been reached,

- The press release put out on the accord made it sound like
everything was sorted out. Then the American ambassador -

at the UN in Geneva, Morris Abram, a legendary name in
the civil rights movement as well as the Jewish world, wrote
.a letter to the president. The letter wasn't made public,
_though its contents were reported last-week in a page one
dispatch from our David Twersky in Washington. In the
letter — which we reprint in the adjacent columns — the

.ambassador charges that the bill institutionalizes the prin-
ciple of color preference "under the false flag of civil -

‘rights.” The letter may prove some help to legislators —
Orrin Hatch is one — who remain concerned on the Quota
issue and are prepared to pick up the cause.

he. Jewish leaderthp, whose consmuents felt 50
sharply the evils of past quota systems, has left Mr.

Abram to carry this issue alone, though Agudath ‘

Istuel of America opposes the bill, It may be that today s
leaders lack the starch to get on the "wrong side” of a
measure bearing the title "civil rights,” even if privately
some Jewish activists admit that the quota issue does worry
them. It may be simply that the lines are not so clear as in
the old days. The issues are subtler, for the bill aims to
overturn, in effect, a series of Supreme Court decisions that
have tried to balance the various burdens of proof of aceus-
ers and accused in civil rights litigation. This balance is not
an ignoble goal. Discrimination is no minor infraction; it is
what lawyer's call a malum per se, evil in itself. If you're
going to accuse someone of it you ought to face a heavy
burden. Yet the proposed law.threatens to reverse our
.system'’s hallowed presumption of innocence. It may be that
the new Jewish leadership in America just lacks the experi-
ence that the crusty old Abram has built up over a lifetim=
fighting for racial equality in the south and north. Mr.
Abram draws on this in writing that Mr. Bush hasthe
opportunity “more than any other president in recent years

to forge a new and-lasting civil rights consensus.” It looks-

increasingly like the President may have to start by vetoing
the Civil Rights Act of 1990 and sending it back to Congress
so that quotas can be put away for good.

-




ey

[

o
X

i

Ambassador Abram’s lercer 1o
President Bush, the subject of an
editorial elsewhere on the page to-
day, was sent from Geneva June 7.
Mr, Abram declined to release the
lerter, but it is circulating in
Washington, The rext;

ok =

The President
The White House

1600 Pennséylvania Avenue

Washington, DC
20500

Dear Mr, President:

If T were still ‘practicing law, I’

would love the "Civil Rights Act of
1990." While it may enrich some
lawyers, it will impoverish the
principle of equality of all Amer-
icans, All my life, even in the dar-
kest days of segregated Georgia,
fought against the principle of col-
or preference, then known as
“white supremacy.” This bill insti-
tutionalizes that principle under

“the false flag of ¢ivil rights. Itis not

@ civil rights bill but a quota bill
because it will acheive preciscly
what the Iandmark 1964 Civil
Rights Act stood foursquare
against.

Proportionality of result, not
equality of opportunity, is the
touchstone of this flawed legisla
mon: i "

ing requirement that a plaintiff
identify a specific employment
practice causing a racial, ethnic, or
gender imbalance;

— it holds the employer guilty
until proven innocent by forcing

him to justify any racial, gender, or .-

ethnic statistical imbalance in hig
workforce:

— it creates a presumption of -

guilt so difficult to overcome and
so. costly 10 fight that employers
will simply capitulate and hire by
numbers, impairing not only the
principle of American equality
but, inevitably, American efficien-
cy and productivity;

—itdeniesindividuals their day
in. court by effectively barring
challenges to civil rights consent
decrlees to which they were not
parties. . : :

Abraham Lincoln's great friend

— - - -

3, platery &g Yrondensx
1206 Geneva

June 7, 1990

The Frecrident

The Wkite House

1600 Pantsylvania Avssuve
Washiageon, DC 20500

hear ¥r. Pregldpnt:

I ¥ were 5til) praccicing law, I wedld love the "Civii
Rigkts Act o 1950." while it may enrich some lmwyers, {t will
Lifa, aves in ihe dexkess Gavs of segrogited Gaorgia, I fought
bsgainzt the principle of tolor prefarence; theg xnown as "white
Suprenacy.® This bill dngtitutionalizes fhai princi{ple undar tha
Zalse flag of givil righti. It is not a clvil zighes B411 but a
guota LI1l becauge 1t will achisve precisely whak ths lasdmazk
1964 Civil Righty Act stotd Foursquhre againot.
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__ The Abram Letter

— it eliminates the longstand-

"’ - " . . )
¥ou have the opportusity, porhaps Sarc go thas any othsc
prasidont i recent yearsy, o forge e SeW ‘and laatizg ¢ivil
Zights conyensts, Ivery cpinion poll confirms =“ha® the h=ozican
pecple, incindiny blacks, thare the goalz of scurl ozposivaizy
zaé cpie: blirdness and will supsert tha vision of Martin Tuthes.
Riag, Jdr., whe urged that we judge cerSelves "act by the ¢3ler of
ouz sxin but by thg wodntsds of cur craracter,® -

kv, P-gsicdant, =y own pazcicipation i=m 4he civil rients
stxuggle kas uhared Sy Gampest moral and political boliafs.. IX
ix bocauge ¢f thig that T vrge you te Tafuse your cafgusresce o
Lth4s bill gy it stande,

Mose respectfully,

E——

Frederick Douglass understood president in recent years, to forge
the divisive and destructive infly-
ence of propotional representa-
tion based on race. “Equality of
numbers,” he wrote in 1871, “has
nothing to do with equality of
attainments.”

This legislation, despite its
flaws, has meritorious portions, in-
cluding further sanctions on racial
and sexual hatrassment in the
workplace, There is no reason why
these advances should be held hos- cipation in the civil rights struggle
tage by the objectionable aspects has shaped my deepest moral and
of the bill — particularly since its political beliefs. It is because of
race- and gender-conscious ele- this that ] urge you to refuse your
ments are easily deleted or mod- concurrence to this bill as it
ified. stands.

You have the opportunity, Most respectfully,
perhaps more so than any other Morris B. Abram

sensus. Every opinion poll con-
firms that the American people, in.
cluding blacks, share the goals of
equal opportunity and color blind-
ness and will suppart the vision of
-Martin Luther King, Jr., who urged
that we judge ourselves “not by
color of our skin but by the content
of our character.” ‘

a new and lasting civil rights con. -

Mr. President, my own parti- .




The term required by business necessity means:

(1) in the case of employment practices primarily intended
to measure job performance, the practice or group of practices
must bear a significant relationship to successful performance of
the job.

(2) 1in the case of other employment practices that are not |
primarily intended to measure Jjob performance, the practice or
group of practices must bear a significant relationship to a
significant business objective of the employer. ’

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay are
not sufficient; demonstrable evidence is required. The court may
rely on as such evidence statistical reports, validation studies,
expert testimony, prior successful experience and other evidence
as permitted by the Federal Rules of Evidence and the court shall
give such weight, if any, to such evidence as it deems
appropriate.

LEGISLATIVE HISTORY

"This language is meant to codify the meaning of business
necessity as used in Griggs and other opinions of the Supreme
Court." . .
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(3) Tﬁ!‘ﬂefenéantlmay offer as evidence statistical reports, —
validation studies, expert testimony, prior ‘successful experience and [!tf?:q’
o
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other evidence as permitted by the Federal Rules of Evidence and the

court shall give such weight if any to such evidence as it deems

appropriate. NUthtng—1n-th&e—subsee%4en—shet&—be—eeﬂeefueé—te—alter
a = ! _ ' on
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_ ~ TPhere would also be in the statute. the following language, "This
- language is meant to codify the meaning of business necessity as used
in Griggs and to o Ward's Cove ,im—tts—emtirety.”
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The term required by business necessity means.

pwww\\l/ mvolm " eleche
(1) in the case of employment practice

the practice or group of practices
must bear a significant relationship to successful performance of
the job.

in the case of other employment practices that amse not
primar:. ivrrended-tiannoniuce—eirpapiomEre, the practice or
group of practices must bear a significant relationship to a
significant business objective of the employer.

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay are
not sufficient; demonstrable evidence is required. The court may
rely on as such evidence statistical reports, validation studies,
expert testimony, prior successful experience and other evidence
as permitted by the Federazl Rules of Evidence and thes court shall
giva such weight, i1f any, to such evidence as it deems
appropriate.

LEGISLATIVE HISTORY
“There would also be in the statute the following language,

"This language is meant to codify the meaning of business
necessity as used in Griggs and other opinions of the Supreme

Court,.
L bafore Weu olg Ceve
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7/12/90 LANGUAGE WITHOUT CHANGES P

The term required by business necessity means:

(1) in the case of employment practices primarily
intended to measure job performance, the practice or group of
practices must bear a ignific&ﬁ?Trelationship to successful
performance of the jobi\\”/,.~“

(2) in the case of other employment practices that are
not primarily intended to measure job performance, the practice
or group of practices must bear a significant relationship to a
significant business objective of the employer. Y 4 7.

£ v Lo

!

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay
are not sufficient; demonstrable evidence is required. The
court may rely on such evidence as statistical reports,
validation studies, expert testimony, prior successful
experience and other evidence as permitted by the Federal Rules
of Evidence and the court shall give such weight, if any, to
such evidence as it deems appropriate.

There would also be in the statute the following language,
"This language is meant to codify the meaning of business
necessity as used in Griggs and other opinions of the Supreme
Court."

Strike subsection 703(k)(1l)(B) and insert at the end of (A) the
following:

provided, however, that where a group of interrelated
employment practices produce a single employment decision
and the elements of the decision are not capable of
separation for analysis, the group of employment practices
shall be treated as a single employment practice and may
be challenged as such and defended as such.

Legislative history: [Agreement that plaintiff can plead a
group of employment practices, and the determination of whether
a group of employment practices in fact is not capable of
separation for analysis shall be made after discovery.]
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7/12/90 LANGUAGE WITHOUT CHANGES

The term required by business necessity means:

(1) in the case of employment practices primarily
intended to measure job performance, the practice or group of
practices must bear a significant relationship to successful
performance of the job.

(2) in the case of other employment practices that are
not primarily intended to measure job performance, the practice
or group of practices must bear a significant relationship to a
significant business objective of the employer.

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay
are not sufficient; demonstrable evidence is required. The
court may rely on such evidence as statistical reports, ..
validation studies, expert testimony, prior successful
experience and other evidence as permitted by the Federal Rules
of Evidence and the court shall give such weight, if any, to
such evidence as it deems appropriate.

There would also be in the statute the following languagé,
"This language is meant to codify the meaning of business
necessity as used in Griggs and other opinions of the Supreme
Court."

Strike subsection 703(k)(1)(B) and insert at the end of (A) the
following:

rovided, however, that where a group of interrelated
. employment practices produce a single employment decision
and the elements of the decision are not capable of
separation for analysis, the group of employment practices
shall be treated as a single employment practice and may
be challenged as such and defended as such.

Legislative history: [Agreement that plaintiff can plead a
group of employment practices, and the determination of whether
a group of. employment practices in fact is not capable of
separation for analysis shall be made after discovery.]

ENaikggwkti;ZZQ;.;x,4f747;a A ry'owxééiiq-;%5>}&*-7w4¥ S
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7/12/90. LANGUAGE WITHOUT CHANGES

The term required by business necessity means:

(1) - in the case of employment practices primarily
intended to measure job performance, the practice or group of

 practices must bear a significant relationship to successful

performance of the job.

(2) in the case of other employment practices that are
not primarily intended to measure job performance, the practice
or group of practices must bear a significant relationship to a
significant business objective of the employer. '

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay
are not sufficient; demonstrable evidence is required. The
court may rely on such evidence as statistical reports, .

‘validation studies, expert testimony, prior successful

experience and other evidence as permitted by the Federal Rules
of Evidence and the court shall give such weight, if any, to
such evidence as it deems appropriate.

There would also be in the statute the following languagé,'

"This language is meant to codify the meaning of business
necessity as used in Griggs and other opinions of the Supreme.
Court."

. Strike subsection 703(k)(1)(B) and insert at the end of (A) the

followings:

rovided, however, that where a group of interrelated
employment practices produce a single employment decision
and the elements of the decision are not capable of
separation for analysis, the group of employment practices
shall be treated as a single employment practice and may
be challenged as such and defended as such. :

Legislative history: [Agreement that plaintiff can plead a
group of employment practices, and the determination of whether
a group of. employment practices in fact is not capable of
separation for analysis shall be made after discovery.]
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Yed by business necessity means:

(. 8¢ employment.practices primaxily intended

: te asiure dek=perfommence, the practice or group of practices

~. 7 1must bear a signifjicant.relationship to successful performance.of -
ot the 3ob o TG Lepefees . duserom 1 ? - : ]

. (2) 4in the case of other employment practices that are not
primarily intended to measure job performance, the practice or
- %« fgroup of practices must bear & significant relationship to a’

. 'i‘.§ignificant‘business_objective,bf'theﬁemployer.

.1 .- 7In deciding whether the above .standards for business = .

. |necessity have been met, unsubstantiated opinion and hearsay are

" Inot sufficient; demonstrable evidence is reguired. The court may
_Irely on as such evidence statistical reports, validation studies,

.. lexpert testimony, prior successful experience and other evidence

"/ |as permitted by the Federal Rules. of Evidence and the court ehall

" " jgive such weight, if any, to such evidence as it deems
. ... |appropziate.  _ . . - L

. | LEGISLATIVE HISTORY .
"Thig language is meant to codify the meaning of business

necessity as used in Grigge -and other opinions of the Supreme
Court. "




The term required by business necessity means:

(1) in the case of employment practices primarily intended
to measure job performance, the practice or group of practices
must bear a demonstrable relationship to successful performance
of the job.

(2) in the case of other employment practices that are not
primarily intended to measure job performance, the practice or
group of practices must bear a demonstrable relationship to a
significant business objective of the employer.

In deciding whether the above standards for relationship
have been met, the court may rely on as evidence statistical
reports, validation studies, expert testimony, prior successful
experience and other evidence as permitted by the Federal Rules
of Evidence and the court shall give such weight, if any, to such
evidence as it deems appropriate.

LEGISLATIVE HISTORY

There would also be in the statute the following language,
"This language is meant to codify the meaning of business
necessity as used in Griggs."
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The term required by business necessity means:

(1) 1in the case of employment practices primarily intended
to measure job performance, the practice or group of practices
must bear a significant relationship to successful performance of
the job. " :

(2) in the case of other employment practices that are not

_primarily intended to measure job performance, the practice or

group of practices must bear a significant relationship to a
significant bgsiness objective of the employer.

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay are

not sufficient; demonstrable evidence is required. ‘The court may
rely onf%uch evidence -»s statistical reports, validation studies,
expert testimony, prior succe§sful experience and other evidence

as permitted by the Federal Rules of Evidence and the court shall
give such weight, if any, to such evidence as it deems

appropriate. '

Legislative History: "This langugage is meant to codify the
meaning of business necessity as used in Griggs and other
opinions of the Supreme Court."

Strike subsection 703(k)(1)(B) and insert at the end of (A) the
following: -

provided, however, that if the elements of a .

' decision-making process are not capable of separation
for analysis, they may be analyzed as one employment
practice, just as where the criteria areée distinct and
separate each must be identified with particularity.

Legislative History: Agreement that plaintiff can plead the
elements of a decision-making process as one employment. practice,
and the determination of whether the elements in fact are not
capable or separation for -analysis shall be made after discovery.

- {NOTE: This paragraph would
be added at the end of the
proposed legislative history
with the last five words
before the citation
eliminated, as agreed, from
the end of the last
paragraph.}
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7/12/90 LANGUAGE WITHOUT CHANGES

The term required by business necessity means:

(1) in the case of employment practices primarily
intended to measure job performance, the practice or group of
practices must bear a significant relationship to successful
performance of the job.

(2) in the case of other employment practices that are
not primarily intended to measure job performance, the practice
or group of practices must bear a significant relationship to a
significant business objective of the employer.

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay
are not sufficient; demonstrable evidence is required. The
court may rely on such evidence as statistical reports, '
validation studies, expert testimony,. prior successful
experience and other evidence as permitted by the Federal Rules
of Evidence and the court shall give such weight, if any, to
such evidence as it deems appropriate. '

There would also be in the statute the following language,
"This language is meant to codify the meaning of business
necessity as used in Griggs and other opinions of the Supreme.
Court."

Strike subsection 703(k)(1l)(B) and insert at the end of (A) the
following:

rovided, however, that where a group of interrelated
employment practices produce a single employment decision
and the elements of the decision are not capable of
separation for analysis, the group of employment practices
shall be treated as a single employment practice and may
be challenged as such and defended as such.

Legislative history: [Agreement that plaintiff can plead a
group of employment practices, and the determination of whether
a group of employment practices in fact is not capable of '
separation for analysis shall be made after discovery.]

{



7/12/90 LANGUAGE WITH CHANGES

The term required by business necessity means:

(1) in the case of employment practices primarily
involving/related to [choose one] selection, the practice or
group of practices must bear a significant relationship to
successful performance of the job.

(2) in the case of other employment practices not
described in subsection (1), the practice or group of practices
must bear a significant relationship to a significant business
objective of the employer.

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay
are not sufficient; demonstrable evidence is required. The
court may receive such evidence as statistical reports,
validation studies, expert testimony, prior successful
experience and other evidence as permltted by the Federal Rules
of Evidence and the court shall give such welght, if any, to
such evidence as is approprlate.

There would also be in the statute the following language,
"This language is meant to codify the meaning of business
necessity as used in Griggs and to overrule Wards Cove.

Strike subsection 703(k)(1l)(B) and insert at the end of (A) the
following:

provided, however, that if the elements of a
decision-making process are not capable of separation for
analysis, they may be analyzed as one employment practice,

. just as where the criteria are distinct and separate each
must be identified with partlcularlty

Legislative history: [Agreement that plaintiff can plead a
group of employment practices, and the determination of whether
a group of employment practices in fact is not capable of
separatlon for analy515 shall be made after discovery.]
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(2) in the case of employment préctidés not described in
| ‘ : :
paragraph (1), the practice or group of practices must bear

a significant relationship to successful performance Ef the
job.

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay
are- not sufficient; demonstrable evidence is required. The
court may receive such evidence as statistical reports,
validation studies, expert testimony, prior successful
experience and other evidence as permitted by the Federal Rules
of Evidence and the court shall give such weight, 1f any, to

such evidence as is appropriate.

. There would also be in the statute the following language,
"This language 1s meant to codify the meaning of business
necessity as used in Griggs and to overrule Wards Cove.

Strike subsection 703(k)(1)(B) and insert at the end of kA) the
following:

provided, however, that if the elements of a
decision-making process are not capable of separation for
analysis, they may be analyzed as one employment practice,
just as where .the criteria are distinct and separate each
must be identified with particularity.

tegislative history: [Agreement that plaintiff can plead a
group of employment practices, and the determination of whether

a group of employment practices in fact is not capable of
separation for analysis shall be made after discovery.]

S
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7/12/90 LANGUAGE WITH CHANGES

The term required by business necessity means:

practices primarily
election, the practice or
gnificant relationship to
ob.

(1) in the case of employment
involving/related to [choose one]
group of practices must bear a
successful performance of the

er employment practices not

described in subsection ), the practice or group of practices
must bear a significant Aelationship to a significant business

objective of the employer.

(2) in the case of O

In deciding whether the above standards for business
necessity have beern met, unsubstantiated opinion and hearsay
are not sufficient; demonstrable evidence is required. The
court may receive¢ such evidence as statistical reports,
validation studijes, expert testimony, prior successful
experience and jother evidence as permitted by the Federal Rules
of Evidence a the court shall give such weight, if any, to

such evidence/as is appropriate.

There #guld also be in the statute the following language,
"This langyage is meant to codify the meaning of business
necessity as used in Griggs and to overrule Wards Cove.

Strike subsection 703(k)(1)(B) and insert at the end of (A) the
following:

—_—_— .
provided, however, that if the elements of a

decision-making process are not capable of separation for
analysis, they may be analyzed as one employment practicey
just as where the criteria are distinct and separate each
must be identified with particularityzﬁ

Legislative history: [Agreement that plaintiff can plead a
group of employment practices, and the determination of whether
a group of employment practices in fact is not capable of
separation for analysis shall be made after discovery.]

e ——



The term required by business necessity means:

(1) in the case of employment practices primarily intended
to measure job performance, the practice or group of practices
must bear a significant relationship to successful performance of
the job. 'v@qu%(zyww«

7 eV

(2) in the case of ether employment practlces[?hat~are—ne§&bf
primarily intended to |medsure - job performanceff the practice or
group of practices mu bear a significant reélationship to a
significant business objective of the employer.

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay are
not sufficient; demonstrable evidence is required. The court may
rely on such evidence as statistical reports, validation studies,
expert testimony, prior successful experience and other evidence
as permitted by the Federal Rules of Evidence and the court shall
give such weight, if any, to such evidence as it deems
appropriate.

Legislative History: "This langugage is meant to codify the
meaning of business necessity as used in Griggs and other
opinions of the Supreme Court."

Strike subsection 703(k)(1)(B) and insert at the end of (A) the
following:

provided, however, that if the elements of a
decision-making process are not capable of separation
for analysis, they may be analyzed as one employment
practice, just as where the criteria are distinct and
separate each must be identified with particularity.

Legislative History: Agreement that plaintiff can plead the
elements of a decision-making process as one employment practice,
and the determination of whether the elements in fact are not
capable or separation for analysis shall be made after discovery.

{NOTE: This paragraph would
be added at the end of the
proposed legislative history
with the last five words
before the citation
eliminated, as agreed, from
the end of the paragraph.}
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B o, Strike subsection 703(k)(1)(B) and insert at the end of (A) the

N following:
provided, however, that where a group of interrelated .
|
|
|

employment practices produce a single employment decision
and the elements of the decision are not capable of separation
for analysis, the group of employment practices shall be
treated as a single employment practice and may be challenged
as such and defended as such,

Legislative history: [Agreement that plaintiff can plead & group of
employment practices, and the determination of whether a group of
employment practices in fact is not capable of separation for analysis
shall be made after discovery.]
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DI S Ui

1. BUSINESS NECESSITY

(1) The term required by business necessity means (1) in
the case of employment practices[primarily involving a measure of
job performance (such as hiring, assignment, transfer, promotion,
training, apprenticeship, referral, retention or membership in a
labor organization),the practice or group of practices must bear
a 'demonstrable relationship to successful performance of the job.

(2) In the case of other employment practices’that do not
primarily involve a measure of job performance, the practice or
group of practices must bear a demonstrable relationship to a
significant business objective of the empIdyer. .o, L

(3) In deciding whether the above standards have been met,
the Court may rely on .as evidence statistical reports, validation

_-studies, expert. testimony, prior successful experience .and other

evidence as permitted by the -Federal Rules of Evidence and the

Court shall give such weight if any to such evidence as it deems
appropriate.. :

There would also be in the statute the following language,
"This language is meant to codify the meaning of business :
necessity as used in Griggs and to reflect the state of law prior
to Ward’s Cove.
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1. BUSINESS NECESSITY :D:S S V= S‘,""’\

(1) The term required by business necessity means (1) in the
case of employment practices that have as their primary focus
the prediction of job performance, the practice or group of

practices must bear a demonstrable relationship to successful

performance of the jobs.

(2) In the case of employment practices that do not have as
their primary focus the prediction of job performance, the
practice or group of practices must bear a demonstrable
relationship to a meaningful business objective of the
respondent. :

(3) The kind of evidence needed to prove a "demonstrable"
relationship is not limited to any specific type or variety;
proof may be made by statistical studies, expert testimony,
prior successful experience, judicial notice, or any other
form of evidence which a trier of fact would find relevant
under the general standard for the admission of evidence
embodied in Rule 401 of the Federal Rules of Evidence.

- LEGISLATIVE HISTORY

This language is meant to codify the meaning of "business
necessity" as it has been explicated in Chief Justice
Burger's opinion in Griggs and in subsequent opinions,
including Justice Steven's opinion in Beazer and Justice

" O'Connor's opinion in Watson.



o The attached version is based on the structure and much of
the language from the July 11 Jeffords-Danforth-Specter proposal,
with modifications indicated below.

o Section (1) is drawn from language in Griggs.
o "professionally prepared aptitude tests" is in Griggs

on pages 427-428

o "must have a manifest relationship to the employment in
question" is in Griggs on page 432

o Section (2) is drawn from Watson, the first Supreme Court
case to apply disparate impact theory to "subjective" employment
practices.

o "are based on legitimate business reasons" is in Watson
on page 2790
o Section (3) remains exactly as proposed by Danforth-
Jeffords-Specter, except
o "common sense testimony" has been added to the list;
o "properly" has been added at the end to ensure the

availability of appellate review

o The last paragraph has been changed so that it will be
legislative history instead of statutory language and so that it
reflects the direct reliance on language from Griggs and Watson ;

in sections (1) and (2). ?}LQ
/zﬂ/@/
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GRIGGS r AL, ». DUKE POWER CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 124. Argued December 14, 1970—Decided Mar¢h 8, 1971

Negro employees at respondent’s generating plant brought this action,
pursuant to Title VII of the Civil Rights Act of 1964, challenging
respondent’s requirement of a high school diploma or passing of
intelligence tests as a condition of employment in or transfer to
jobs at the plant. These requirements were not directed at or
intended to mensure ability to learn to perform a particular job
or category of jobs. While § 703 (a) of the Act makes it an un-
lawful employment practice for an employer to limit, segregate,
or classify employees to deprive them of employment opportunitics
or adversely to affect their status because of race, color, religion,
sex, or national origin, § 703 (h) authorizes the use of any pro-
fessionally developed ability test, provided that it is not designed,
intended, or used to-discriminate. The District Court found that
respondent’s former policy of racial diserimination had ended, and

- that Title VII, being prospective only, did not reach the prior
inequities. The Court of Appeals reversed in part, rejecting the
holding that ‘residual discrimination arising from prior practices
was insulated from remedia] action, but agreed with the lower court
that there was no showing of diseriminatory purpose in the adop-

“tion of the diploma and test requirements. It held that, absent
such discriminatory purpose, use of the requirements was permit-
ted, and rejected the claim that because a disproportionate number
of Negroes was rendered ineligible for promotion, transfer, or
employment, the requirements were unlawful unless shown to be
job related. Held: ‘

1. The Act requires the elimination of artificial, arbitrary, and
unnecessary barriers to employment that operate invidiously to
discriminate on the basis of race, and, if, as here, an employment
practice that operates to exclude ‘Negroes cannot be shown to be
related to job performance, it is prohibited, notwithstanding the
employer’s lack of discriminatory intent. Pp. 429-433.

2. The Act does not preclude the use of testing or measuring
procedures, but it does proscribe giving them controlling force un-

401 U.S.
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less they are demonstrably a reasonable measure of job perform-
ance. Pp. 433-436.

420 F. 2d 1225, reversed in part.

Buncer, C. J., delivered the opinion of the Court, in which all
members joined except BRENNAN, J., who took no part in the con-
sideration or decision of the case.

Jack Greenberg argued the cause for petitioners. With
him on the briefs were James M. Nabrit 111, Norman C.
Amaker, William L. Robinson, Conrad O. Pearson, Julius
LeVonne Chambers, and Albert J. Rosenthal.

George W. Ferguson, Jr., argued the cause for respond-
ent. With hiin on the brief were William I. Ward, Jr.,
and George M. Thorpe.

Lawrence M. Colen argued the cause for the Chamber
of Commerce of the United States as amicus curiae urging
afirmance. With him on the brief were Francis V.
Lowden, Jr., Gerard C. Smetana, and Milton A. Smith.

Briefs of amici curiae urging reversal were filed by
Solicitor General Griswold, Assistant Attorney General
Leonard, Deputy Solicitor General Wallace, David L.
Rose, Stanley Hebert, and Russell Specter for the United
States; by Louis J. Lefkowitz, Attorney General, pro se,
Samuel A. Hirshowitz, First Assistant Attorney General,
and George D. Zuckerman and Dominick J. Twminaro,
Assistant Attorneys General, for the Attorney General
of the State of New York; and by Bernard Kleiman,
Elliot Bredhoff, Michael H. Gottesman, and George H.
Cohen for the United Steelworkers of America, AFL~CIO.

MR. Crier JusTicE BURGER delivered the opinion of
the Court.

We granted the writ in this case to resolve-the question

whether an employer is prohibited by the Civil Rights
Act of 1964, Title VII, from requiring a high school edu-
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cation or passing of g standardized general intelligence
" test as a condition of employment in or transfer to jobs
when (a) neither standard is shown to be significantly
related to successful job performance, (b) both require-
ments operate to disqualify Negroes at a substantially
higher rate than white applicants, and (c) the jobs in
question formerly had been filled only by white em-
ployees as part of a longstanding practice of giving
preference to whites.!

Congress provided, in Title VII of the Civil Rights Act
of 1964, for class actions for enforcement of provisions
of the Act and this Proceeding was brought by a group
of incumbent Negro employees against Duke Power
Company, All the petitioners are employed at the Com-
pany's Dan River Steam Station, a power generating
" ‘facility located at Draper, North Carolina. At the time
this action was instituted, the Company had 95 employees
at the Dan River Station, 14 of whom were Negroes; 13 of
these are petitioners here, _ ‘ _

The District Court found: that prior to July 2, 1965,
the effective date of the Civil Rights Act of 1964, the

*The Act provides:

"Sec. 703. (a) It shall be an unlawful employment practice for
an employer— '

“(2) to limit, segregate, or classify his employees in any way
which would deprive. or tend to deprive any individual of employ-
ment opportunities or otherwise adversely affect his status_as an
employee, because of such individual’s race, color, religion, sex, or
national origin,

“(h) Notwithstanding any other provision of this title, it shall
not be an unlawful employment practice for an employer . . .
to give and to act upon the results of any professionally developed
ability test provided that such test, its administration or action
upon the results is not designed, intended or used to discriminate
because of race, color, relizion. sex or natinnal oriein. . . " 7R Qtar

t

bt i
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Company openly discriminated on the basis of race in
the hiring and assigning of employees at its Dan River
plant. The plant was organized into five operating de-
partments: (1) Labor, (2) Coal Handling, (3) Opera-
tions, (4) Maintenance, and (5) Laboratory and Test.
Negroes were employed only in the Labor Department
where the highest paying jobs paid less than the lowest
paying jobs in the other four “operating” departments in
which only whites were employed.* Promotions were
normally made within each department on the basis of
Job seniority. Transfercos into a department usually
began in the lowest position.

In 1955 the Company instituted a policy of requiring
a high school education for initial assignment to any
department except Labor, and for transfer from the Coal
Handling to any “inside” department ( Operations, Main-
tenance, or Laboratory). When the Company abandoned
its policy of restricting Negroes to the Labor Department
in 1965, completion of high school also was made a pre-
requisite to transfer from Labor to any other departiment.
From the time the high school requirement was instituted
to the time of trial, however, white employees hired be-
fore the time of the high school education requirement
continued to perform satisfactorily and achieve promo-
tions in the “operating” departments. Findings on this
score are not challenged.

The Company added a further requirement for new

*~ employees on July 2, 1965, the date on which Title VII
" became effective. To qualify for placement in any but

the Labor Department it became hecessary to register
satisfactory scores on two professionally prepared apti-

3 A Negro was first assigned to a job in an operating department
in August 1966, five months after charges had been filed with the

Equal Employment ¢ )pportunity Commission,

The employee, n high
schan) rradiate wha Lo Wmen o (A PV BN | I .
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tude tests, as well as to have a high school education.
Completion of high school alone continued to render
employees eligible for transfer to the four desirable de-
partments from which Negroes had been excluded if the
incumbent had been employed prior to the time of the
new requirement. In September 1965 the Company be-
gan to permit incumbent employees who lacked a high
school education to qualify for transfer from Labor or
Coal Handling to an “inside” job by passing two tests—
the Wonderlic Personnel Test, which purports to measure
general intelligence, and the Bennett Mechanical Com-
prehension Test. Neither was directed or intended to
measure the ability to learn to perform a particular job
or category of jobs. The requisite scores used for both
initial hiring and transfer dpproximated the national
median for high school graduates.®

'The District Court had found that while the Company

- previously followed a policy of overt racial discrimination

in & period prior to the Act, such conduct had eccased.
The District Court also concluded that Title VII was
intended to be prospective only and, consequently, the
impact of prior inequities was beyond the reach of cor-
rective action authorized by the Act.

- The Court of Appeals was confronted with a question
of first impression, as are we, concerning the meaning of
Title VII. After careful analysis a majority of that
court concluded that a subjective test of the employer’s

interit should govern, particularly in a close case, and

that in this case there was no showing of a discriminatory
purpose in the adoption of the diploma and test require-
ments. On this basis, the Court. of Appeals concluded
there was no violation of the Act. '

* The test standards are thus more stringent than the high school
re(juirement, since they would screen out approximately half of

GRIGGS ». DUKE POWER CO. 429
424 ‘ Opinion of the Court

The Court of Appeals reversed the District Court in
part, rejecting the holding that residual’ diserimination
arising from prior employment practices was insulated
from remedial action.* The Court of Appeals noted,
however, that the Distriet Court was correct in its con- .
clusion that there was no showing of a racial purpose or
invidious intent in the adoption of the high school di-
ploma requirement or general intelligence test and that
these  standards had been applied fairly to whites and
Negroes alike. It held that, in the absence of a discrin-
inatory purpose, use of such requirements was permitted
by the Act. In so doing, the Court of Appeals rcjected
the claim that because these two requirements operated
to render ineligible a markedly disproportionate number
of Negroes, they were unlawful under Title VII unless
shown to be job related® We granted the writ on these
claims. 399 U. S. 926.

The objective of Congress in the enactment of Title
VII is plain from the language of the statute. 1t was to
achieve equality of employment opportunities and re-

¢ The Court of Appeals ruled that Negroes employed in the Labor
Department at a time when there was no high school or test require-
ment for entrance into the higher paying departments could not
now be made subject to those requirements, since whites hired con-
temporancously into those departments were never subject to them.
The Court of Appeals also required that the seniority rights of those

Negroes be measured on g plantwide, rather than a departmental,

basis. However, the Court of Appeals denied relief to the Negro
employecs without a high school educntion or its.equivalent who
were hired into the Labor Department after institution of the
educational requirement.

8 One member of that court disagreed with this aspect of the
decision, maintaining, as do the petitioners in this Court, that Title
VII prohibits the use of employment criteria that operate in a
racially exclusionary fashion and do not measure skills or abilities
necessary to performance of the jobs for which those criteria are
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move barriers that have operated in the past to favor
an identifiable group of white employees over other em-
ployees. Under the Act, practices, procedures, or tests
neutral on their face, and even neutral in terms of intent,
cannot be maintained if they operate to “freeze” the
status quo of prior discriminatory employment practices.

The Court of Appeals’ opinion, and the partial dissent,
agreed that, on the record in the present case, “whites

register far better on the Company’s alternative require--

ments” than Negroes.® 420 F. 2d 1225, 1239 n. 6. This
consequence would appear to be directly traceable to
race. Basic intelligence must have the means of articu-
lation to manifest itself fairly in a testing process. Be-
cause they are Negroes, petitioners have long received
inferior education in segregated schools and this Court
expressly recognized these differences in Gaston County
v. United States, 395 U. S. 285 (1969). There, because
of the inferior education received by Negroes in North
. Carolina, this Court barred the institution of a literacy
test-for voter registration on the ground that the test
would abridge the right to vote indirectly on account of
race. Congress did not intend by Title VII, however,
to guarantee a job to every person regardless of qualifi-
cations. In short, the Act does not command that any

¢In North Carolina, 1960 census statistics show that, while 349%
of white males had completed high school, only 129 of Negro males
had done so. U, S. Bureau of the Census, U. S. Census of Popula-
tion: 1960, Vol. 1, Characteristics of the Population, pt. 35, Table
47.

Similarly, with respect to standardized tests, the EEOC in one
case found that use of a battery of tests, including the Wonderlic
and Bennett tests used by the Company in the instant case, resulted
in 88% of whites passing the tests, as compared with only 6% of

the blacks. Decision of EEOC, CCH Empl. Prac. Guide, § 17,304.53.

(Dec. 2, 1966). See also Decision of EEQC 70-552, CCH Empl.
Prac. Guide, 76139 (Feb. 19, 1970).
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person be hired simply because he was formerly the sub-
Ject of discrimination, or because he is a member of a
minority group. Discriminatory preference for any
group, minority or majority, is precisely and only what
Congress has proscribed. What is required by Congress
is the removal of artificial, arbitrary, and unnecessary
barriers to employment when the barriers operate in-
vidiously to discriminate on the basis of racial or other
impermissible classification.

Congress has now provided that tests or criteria for
employment or promotion may not provide equality of
opportunity merely in the sense of the fabled offer of milk
to the stork and the fox. On the contrary, Congress has
now required that the posture and condition of the job-

-seeker be taken into account. It has—to resort again to

the fable—provided that the vessel in which the milk is
proffered be one all seekers can use. The Act proscribes
not only overt discrimination but also practices that are
fair in form, but discriminatory in operation. The touch-
stone is business necessity. If an employment practice
which operates to exclude Negroes cannot be shown to be
related to job performance, the practice is prohibited.
On the record before us, neither the high school com-
pletion requirement nor the general intelligence test is
shown to bear a demonstrable relationship to successful
performance of the jobs for which it was used. Both
were adopted, as the Court of Appeals noted, without
meaningful study of their relationship to job-performance
ability. Rather, a vice president of the Company testi-
fied, the requirements were instituted on the Company’s
judgment that they generally would improve the over-
all quality of the work force. o .
The  evidence, however, shows that employeces who
have not completed high school or taken the tests have
continued to perform satisfactorily and make progress
in departments for which the high school and test ecri-



432 OCTOBER TERM, 1970
Opinion of the Court 401U.8S.

teria are now used.” The promotion record of present
employees who would not be able to meet the new criteria
thus suggests the possibility that the requirements may
not be needed even for the limited purpose of preserving
the avowed policy of advancement within the Company.

In the context of this case, it is unnecessary to reach the .

question whether testing requirements that take into ac-
count capability for the next succeeding position or
related future promotion might be utilized upon a show-
ing that such long-range requirements. fulfill a genuine
business need. In the present case the Company has
made no such showing.

The Court of Appeals- held that the Company had
adopted the diploma and test requirements without any
“intention to "discriminate against Negro employees.”
420 F. 2d, at 1232, We do not suggest that either the
District Court or the Court of Appeals erred in examining
the employer’s intent; but good intent or absence of dis-
criminatory intent does not redeem employment proce-

-dures or testing mechanisms that operate as “built-in

headwinds” for minority groups and are unrelated to
measuring job capability.

The Company’s lack of discriminatory intent is sug-
gested by special efforts to help the undereducated em-
ployees through Company financing of two-thirds the
cost of tuition for high school training. But Congress
directed the thrust of the Act to the consequences of

employment practices, not simply the motivation. More
than that, Congress has placed on the employer the
burden of showing that any given requirement must
have a- manifest relationship to the employment in

question.

T For example, between July 2, 1965, and November 14, 1966, the
percentage of white employees who were promoted but who were
not high school graduates was nearly identiecal to the percentage of
nongraduates in the entiro whito work forco.

GRIGGS ». DUKE POWER CO. 433
24 Opinion of the Court

The facts of this case demonstrate the inadequacy of
broad and general testing devices as well as the infirmity

of using diplomas or degrees as fixed measures of capa-

bility. History is filled with examples of men and women
who rendered highly effective performance without the
conventional badges of accomplishment in terms of cer-
tificates, diplomas, or degrees. Diplomas and tests are
useful servants, but Congress has mandated the com-
monsense proposition that they are not to become masters
of reality.

The Company contends that its general intelligence
tests are specifically permitted by § 703 (h) of the Act.®
That section authorizes the use of “any professionally
developed ability test” that is not “designed, intended
or used to discriminate because of race . . . .” (Empha-
sis added.)

The Equal Employment Opportunity Commission,
having enforcement responsibility, has issued guidelines
interpreting § 703 (h) to permit-only the use of job-
related tests.” The administrative interpretation of the

® Section 703 (h) applies only to tests. It has no applicability
to the high school diplomn requirement. .

* BIOC Guidelines on Employment Testing Procedures, issued
August 24, 1966, provide:

“The Commission accordingly interprets ‘professionally developed
ability test’ to mcan a test which fairly measures the knowledge
or skills required by the particular job or class of jobs which the
applicant seeks, or -which fairly affords the employer a chance to
measure the applicant’s ability to perform a particular job or class

of jobs. The fact that a test was prepared by an individual or
organization claiming expertise in test preparation docs not, without

more, justify its use within the meaning of Title VIL.”
The EEOC position has been eclaborated in the new Guidelines on

~ Employee Selection Procedures, 29 CFR § 1607, 35 Fed. Reg. 12333

(Aug. 1, 1970). These guidelines demand that. employers using
tests have available “data demonstrating that the test is predictive of
or significantly correlated with important elements of work behavior

which comprise or are relevant to the job or jobs for which candidates
aro being evaluated.” Id., at § 16074 (c).
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Act by the enforcing agency is entitled to great deference.
See, e. g., United States v. City of Chicago, 400 U. S. 8
(1970); Udall v. Tallman, 380 U. S. 1 (1965); Power
Reactor Co. v. Electricians, 367 U. S. 396 (1961). Since
the Act and its legislative history support the Commis-
sion’s construction, this affords good reason to treat the
guidelines as expressing the will of Congress.

Section 703 (h) was not contained in the House ver-

" sion of the Civil Rights Act but was added in the Senate

during extended debate. For a period, debate revolved
around claims that the bill as proposed would prohibit
all testing and force employers to hire unqualified per-

sons simply because they were part of a group formerly .

subject to job discrimination.’ Proponents of Title VII
sought throughout the debate to assure the critics that
the Act would have no effect on job-related tests. Sen-
ators Case of New Jersey and Clark of Pennsylvania,
comanagers of the bill on the Senate floor, issued a
memorandum explaining that the proposed Title VII
“expressly protects the employer’s right to insist that
any prospective applicant, Negro or white, must meet the
applicable job gualifications. Indeed, the very purpose
of title VII is to promote hiring on the basis of job
qualifications, rather than on the basis of race or color.”
110 Cong. Rec. 7247 (Emphasis added.) Despite

19 The congressional discussion was prompted by the decision of
& hearing examiner for the Illinois Fair Employment Commission
in Myart v. Motorola Co. (The decision is reprinted at 110 Cong.
Rec. 5662.) That case suggested that standardized tests on which
whites performed better than Negroes could never be used. The
decision was taken to mean that such tests could never be justi-
fied even if the needs of the business required them. A number
of Senators feared that Title VII might produce a similar result.
See remarks of Senators Ervin, 110 Cong. Rec. 5614-5616; Smathers,
id., at 5999-6000; Holland, id., at 7012-7013; Hill, id,, at 8447;
Tower, id., at 9024; Talmadge, id., at 9025-9026; Fulbright, id., at
9599-9600; and Ellender, id., at 9600.

11 The Court of Appeals majority, in finding no requirement in
Title VII that employment tests be job related, relied in part on a
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" these assurances, Senator Tower of Texas introduced an

amendment authorizing “professionally developed ability
tests.” Proponents of Title VII opposed the amendment
because, as written, it would permit an employer to give
any test, “whether it was a good test or not, so long as
it was professionally designed. Disecrimination could ac-
tually exist under the guise of compliance with the stat-
ute.” 110 Cong. Rec. 13504 (remarks of Sen. Case).
The amendment was defeated and two days later Sen-
ator Tower offered a substitute amendment which was
adopted verbatim and is now the testing provision of
§ 703 (h). Speaking for the supporters of Title V11, Sen-
ator Humphrey, who had vigorously opposed the first
amendment, endorsed the substitute amendment, stating:
“Senators on both sides of the aisle who were deeply
interested in title VII have examined the text of this

quotation from an carlier Clark-Case interprelative memorandum
addressed to the question of the constitutionality of Title VII. The
Senators said in that memorandum:

“There is no requirement in titlée VII that employers abandon

bona fide qualification tests where, because of differences in back-
ground and edueation, Tuembers of some groups are able to perform
better on these tests than members of other groups. An employer
may set his qualifientions as high ns he likes, he may test to deter-
mine which applicants have these quadifientions, aud ho mny hire,
assign, and promote on-the basis of test performance.” 110 Cong.
Ree. 7213.
However, nothing there stated conflicts with the later memorandum
dealing specifieally with the debate over employer testing, 110 Cong,
Ree. 7247 (quoted from in the text above), in which Senators Clark
and Case -explained that tests which measure “applicable job
qualifications” are permissible under Title VII. In the earlier mem-
orandum Clark-and Case assured the Senate that employers were
not to be prohibited from using tests that determine qualifications.
Certainly a reasonable interpretation of what the Senators meant,
in light of the subscquent memorandum directed specifieally at
employer testing, was that nothing in the Aet prevents employers
from requiring that applicants be fit for the job.
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amendment and have found it to be in accord with the
intent and purpose of that title.” 110 Cong. Rec. 13724.
The amendment was then adopted.’* From the sum of
tho Ilecgislntive history relevant in this case, the conclu-
sion is inescapable that the EEOC’s construction of
§ 703 (h) to require that employment tests be job related
comports with congressional intent.

Nothing in the Act precludes the use of testing or
measuring procedures; obviously they are useful. What
Congress has forbidden is giving these devices and mech-
anisms controlling force unless they are demonstrably a
reasonable measure of job performance. Congress has
not commanded that the less qualified be preferred over
the better qualified simply because of minority origins.
Far from disparaging job qualifications as such, Congress
has made such qualifications the controlling factor, so
that race, religion, nationality, and sex become irrelevant.
What Congress has commanded is that any tests used
must measure the person for the job and not the person
in the abstract.

The judgment of the Court of Appeals is, as to that
portion of the judginent appealed from, reversed.

MR. Justice BRENNAN took no part in the considera-
tion or decision of this case.

12 Senator Tower's original amendment provided in part that n
test would be permissible “if . . . in the case of any individual who
is seeking employment with such employer, such test is designed to
determine or predict whether such individual is suitable or trainablo
with respect to his employment in the particular business or enter-
prise involved . . . .» 110 Cong. Rec. 13492, This langunge indicates
that Senator Tower’s aim was simply to make certain that job-
related tests would be permitted. The opposition to the amendment
was based on its loose wording which the proponents of Title VII
feared would be susceptible of misinterpretation. The final amend-
ment, which was acceptable to all sides, could hardly have required
less of a job relation than the first,
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] Syllabus

GILLETTE v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPHALS
FOIt T111E BECOND cIrReury

No. 85. Argued December 9, 1970—Decided March 8, 1971*

Petitioner in No. 85, who was convicted for failure to report for
induction, and petitioner in No. 325, who sought discharge from
the armed forees upon receipt of orders for Vietnam duty, claim
exemption from military service because of their conscientious
objeetion to participation in the Vietnam confliet, as an “unjust”
war, pursuant to § 6 (j) of the Military Sclective Service Act of
-1967. That seetion provides that no person shall be subjeet to
“service in. the armed forces of the United States who, by reason
of religious training and belicf, is conseientionsly opposed to par-
ticipntion in war in any form.” Petitioness nlzo ehnllenge the
constitutionality of §6 (j) ns construed to cover only objectors
to all war, as violative of the Free Exereise and FEstablishment of
Religion Clauses of the First Amendment. Itetd :

L. The exemption for those who oppose “participation in war in
any form” applies to those who oppose participating in all war
and not to those who object to participation in a particular war
only, even if the latter objection is religious in character. Pp.
441-448. '

2. Section 6 (j) does not violate the Establishment Clause of
the First Amendment. . 448-160.

(a) The scetion on its face does not discriminate on the basis
of religions afliliation or belief, and petitioners have not shown the
‘absence of neutral, seeular bases for the excmption.  Pp. 450453,

(b) The exemption provision focuses on individual conscien-
tious belief and not on seetarinn aflilintions. P. 154,

(c) ‘There are valid nentral reasons, with the eentral em-
phasis on the maintenance of fairness- in the administration of
military  conseription, for the congressional limitation of the ex-
emplion to “war in any form,” and therefore §6 (j) eannot he
said to refleet a religious preference, I'p. 454 -460,

*Together with No. 325, Negre v. Larsen ot al,, on certiorari to
the United States Court of Appeals for the Ninth Cireuit.




APPENDIX—Continyed
tentionally, and with the specific intent to
do something the law forbids; that is to
say, with bad purpose either to disobey or
to disregard the law.

“You will note that to act knowingly
requires that the act be done intentionally.
The crimes charged requires proof of spe-

cific intent before a defendant can be con-

victed. Specific intent, as the term implies,
means. more than the general intent to com-
mit the act. To establish specific intent the
government must prove that the defendant
knowingly did an act which the law forbids,
~ or knowingly failed to do an act which the
law requires, purposely intending to violate

<, the law. '

: “Such intent may be determined from all
- the facts and circumstances surrounding
*  the case. Specific intent must be proved
i, beyond a reasonable doubt before there can
& - be a conviction.

3 “Intent ordinarily may not be proved di-
“t rectly, because there is no way of fathom-
“ ing or scrutinizing the operations of the
 human mind. But, you may infer the-de-
> fendant’s intent from the surrounding cir-
= cumstances.

“You may consider any statement made
by the defendant, and all other facts and
circumstances in evidence which indicate
the state of mind. You may consider it
reasonable to draw 'the inference and find
that a person intends the natural and prob-
able consequences of acts knowingly done
or knowingly omitted.

“As I have said, it is entirely up to you to
decide what facts to find from the evi-
dence.

. “You will note. that the Indictment
charges that the offense was committed on
or about a certain date. The proof need
’ not establish with certainty the exact date
of the alleged offense. It is sufficient if
the evidence in the case establishes, beyond

committed on a date reasonably near the
date alleged. |

" . “That is the end of the instructions relat-
ing to Counts II and III of the Indictment.”

WATSON v. FORT WORTH BANK AND TRUST
Cite as 108 S.Ct. 2777 (1988)

a reasonable doubt, that the offense was *
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" Clara WATSON, Pltetitioner
V.
FORT WORTH BANK AND TRUST.
' No. 86-6139.

Argued Jan. 20, 1988.
Decided June 29, 1988.

Former employee filed Title VII suit
against bank, alleging racial discrimination
against her and other similarly situated
persons. The United States District Court

‘for the Northern District of Texas, Eldon

B. Mahon, J., decertified employee class
and entered judgment on merits in favor of
bank. Employee appealed. The Court of
Appeals, Johnson, Circuit Judge, 798 F.2d
791, affirmed in part, vacated in part and
remanded on writ of certiorari, the Su-
preme Court, Justice 0’Connor, held that
subjective or discretionary employment
practices challenged as violating Title VII
may, in appropriate cases, be analyzed un-
der disparate impact approach.

Vacated and remanded.

~ Justice Blackmun concurred in part
and concurred in judgment and filed opin-
jon, in which Justices Brennan and Mar-

shall joined.

Justice Stevens concurred in judgment
and filed opinion. R

Justice Kennedy did not participate in
decision.

1. Civil Rights ¢=9.10 .

In “disparate treatment” case, Title
VII plaintiff is required to prove that de-
fendant acted with discriminatory intent or
motive. Civil Rights Act of 1964, § 701 et
seq., as amended, 42 US.C.A. § 2000e et
seq.

2. Civil Rights ¢=44(1)

Prima facie case of disparate treat-

ment is ordinarily established by proof that
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employer, after having rejected Title VII
plaintiff’s application for job or promotion,
continued to seek applicants with qualifica-
tions similar to plaintiff’s. Civil Rights Act
of 1964, § 701 et seq., as amended, 42
US.C.A. § 2000e' et seq.

3. Civil Rights ¢=43

) Burden of proving prima facie case of
disparate treatment contrary to Title VII is
not- onerous, and employer may rebut it
simply by producing some evidence that it
had legitimate, nondiscriminatory reasons
for decision. Civil Rights Act of 1964,
§ 701 et seq., as amended, 42 U.S.C.A.
§ 2000e et seq.-

4. Civil Rights ¢=44(1)

Once employer succeeds in rebutting
Title VII plaintiff’s prima -facie case of
disparate treatment, plaintiff must prove,
by preponderancé of evidence, that legit-
imate reasons offered by employer were
pretext for discrimination. Civil Rights
Act of 1964, § 701 et seq., as amended, 42
U.S.C.A. § 2000e et seq. .

5. Civil Rights ¢=9.10

Necessary premise of disparate impact
of claim under Title VII is that some em-
ployment practices, adopted without a de-
liberately discriminatory motive, may in op-
eration be functionally equivalent to inten-
tional discrimination. Civil Rights Act of
1964, § 701 et seq., as amended, 42 US.C.
A. § 2000e et seq.

6. Civil Rights ¢=9.10

Subjective or discretionary employ-
ment practices challenged as violating Title
VII may, in appropriate case, be analyzed
under disparate impact approach. Civil
Rights Act of 1964, § 701 et 'seq., as
amended, 42 U.S. CA. § 2000e et’seq.

7. Civil nghts 43

Employer’s policy of leavmg promotlon
decisions to unchecked diseretion of .lower
level supervisors should not itself give rise
to any inference in discriminatory conduct
contrary to Title VII. Civil Rights Act of
1964, § 701 et seq., as amended 42 U.S.C.
A, §.2000e et seq NN wm"x

8. Civil Rights ¢=9.10

Preferential treatment and use of quo- -

tas by public employer subject to Title VII

can violate the Constitution. (Per Justice )

O’Connor, with Chief Justice and two Jus-
tices concurring, and four Justices concur-
ring in result) Civil Rights Act of 1964,
§ 701 et seq.,, as amended, 42 U.S.C.A.
§ 2000e et seq.

9. Civil Rights =43

Title VII plaintiff’s burden in establish-
ing prima facie case of discrimination un-
der disparate impact analysis goes beyond
need to show that there are statistical dis-
parities in employer’s work force; plaintiff
must identify specific employment practic-
es allegedly responsible for observed statis-
tical disparities and prove causation. (Per
Justice O’Connor, with Chief Justice and
two Justices concurring, and four Justices
concurring in result) Civil Rights Act of
1964, § 701 et seq., as amended 42 US.C.
A. § 2000e et seq.

10. Civil Rights 43
"Employer may impeach reliability on

_statistical data offered by Title VII plain-

tiff in support of disparate impact claim by

‘showing that data was obtained from
_smaller incomplete data sets or based on

inadequate statistical techniques. (Per
Justice O’Connor, with Chief Justice and
two Justices concurring, and four Justices
concurring in result) Civil Rights Act of
1964, § 701 et seq., as amended, 42 U.S.
C.A. § 2000e et seq. -
11. Civil Rights ¢=43

Ultimate ‘burden of proving that dis-
crimination against protected group has
been caused by specific employment prac-
tice remains, at all times, with Title VII
plaintiff. .(Per Justice O’Connor, with
Chief Justice and two Justices concurring,
and four Justices concurring in result)
Civil Rights Act of 1964, § 701 et seq., as
amended, 42 U.S.C.A. § 2000e et seq.

12." Civil Rights ¢=44(1)
= Employers are not required, even

dq-hen defending standardized or objective
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test from disparate impact challenge under
Title VII, to introduce formal validation
v~ studies showing that particular criteria pre-
: dicted actual on-the-job performance. (Per

Justice O’Connor, with Chief Justice and
. two ‘Justices concurring, and four Justices
¢ conewring in result) Civil Rights Act of
7 1964, § 701 et seq., as amended, 42 US.
C.A. § 2000e et seq.

- Syllabus®

— Petitioner employee, who is black, was
: rejected in favor of white applicants for
2. four promotions to supervisory positions in
% respondent bank, which had not developed

4 positions, but instead relied on the subjec-
¥ tive judgment of white supervisors who
were- acquainted with the candidates and
with the nature of the jobs. After exhaust-
ing her administrative remedies, petitioner
filed suit in Federal District Court, alleg-
ing, énter alia, that respondent’s. .. pro-
“motion policies had unlawfully diserimi-
nated against blacks generally and her per-
gonally in violation of Title VII of the Civil
Rights Act of 1964. As to petitioner’s indi-
vidual claim, the court held that she had
not met her burden of proof under the
discriminatory treatment evidentiary stan-
dard -and, for this and other reasons, dis-
missed the action. The Court of Appeals
affirmed in relevant part, rejecting petition-
er's contention that the District Court
erred in failing to apply “gisparate impact’
analysis to her promotion claims. The
court held that, under its precedent, & Title
VII challenge to a discretionary or subjec-

iinder the disparate treatment model.
Held: The.judgment is vacated, and
the. case is remanded. o -
. 798 F.2d 791 (CA5 1986), vacated and
remanded. ' R
Justice O'CONNOR delivered the opin-
~ jon of the Court with respect to Parts I,

*The syllabus constitutes no part of the opinion
.0 of the Court but has beenprepared by the Re-
- porter of Decisions for .the ‘convenience of the
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%  precise and formal selection criteria for the

tive promotion system can only be analyzed

II-A, 1I-B, and 111, concluding that dispar-

ate impact analysis may be applied to a
subjective or discretionary promotion sys-
tem. Pp. 2783-2787, 2791

. (a) Each of this Court’s decisions ap-
plying disparate jmpact analysis—under
which facially neutral employment practic-
es, adopted without & deliberately discrimi-
natory motive, may in operation be func-
tionally equivalent to illegal intentional dis-
crimination—involved standardized tests or
“criteria, such as written aptitude tests or
high school diploma requirements, see, €.g.,
. Griggs v. Duke Power Co., 401 U.S. 424,91
S.Ct. 849, 28 L.Ed.2d 158, and the Court
has consistently used disparate treatment
theory, in which proof of intent to discrimi-
pate is required, to review hiring or pro-
‘motion decisions that were based on the

exercise of personal judgment or the appli-’

cation of subjective criteria, see, e.g.,
McDonnell Douglas Corp. v. Green, 411
Us. 792, 93 S.Ct. 1817, 36 .L.Ed.2d 668.
Until today, the Court has never addressed
the question whether disparate impact
analysis may be applied to subjective em-
ployment criteria. Pp. 2783-2786.

(b) The reasons supporting the use of
disparate impact analysis apply to subjec-
tive employment practices. That analysis
might effectively be abolished if it were
confined to objective, standardized selec-
tion practices, since an employer could in-
gulate itself from Hiability under Griggs and
its progeny simply by combining such prac-
tices with a subjective component, such as
a brief interview, in 2 gystem that re-
frained from making the objective tests
absolutely determinative, and could there-
by remain free to give those tests almost

as much weight as it chose without risking -

a disparate impact challenge. Moreover,
disparate impact analysis is in principle no
less applicable to subjective employment
. criteria than to objective or standardized
tests, since, in either case, 3 facially neu-
tral practice, adopted without diseriminato-
ry intent, may have effects that are indis-
- "reader. See United States v. Detroit Lumber Co.,

200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.
C 499, - .

.
:
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i
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tinguishable from intentionally discrimina-
tory practices. Simply because no infer-
ence of discriminatory intent can be drawn
from the customary and reasonable prac-
tice in some businesses of leaving - pro-
motion decisions to the unchecked discre-
tion of the lower level supervisors most
familiar with the jobs and candidates, it
does not follow that these supervisors al-
ways act without discriminatory intent.

Even if it is assumed that discrimination by

individual supervisors can be adequately
policed through disparate treatment analy-
sis, that analysis would not solve the prob-
lem created by subconscious stereotypes
and prejudices that lead to conduct prohib-
ited by Title VII. Pp. 2786-2787.

(c) Since neither the District Court nor
the Court of Appeals has evaluated the
statistical evidence to determine whether
petitioner made out a prima facie case of
discrimination under disparate impact theo-
ry, the case must be remanded. P. 2791.

Justice O’CONNOR, joined by THE
CHIEF JUSTICE, Justice WHITE, and Jus-

tice SCALIA, concluded in Parts II-C and-
JI-D that:

1. The extension of disparate impact
analysis to subjective employment practices
could increase the risk that, in order to
avoid liability, employers will adopt surrep-
titious numerical goals and quotas in the
belief that, since disparate impact analysis
inevitably focuses on statistical evidence,
which cannot practically be rebutted by the
kind of counter-evidence typically used to
defend objective criteria, the threat.of rui-
nous litigation requires steps to ensure
that no plaintiff can establish a prima facie
case under disparate impact theory. That
result would be .contrary to Congress’
clearly expressed. intent in. 42 U.S.C.
§ 2000e-2(j) that no employer shall be re-
quired to grant preferential treatment to
any protected individual or group because
of a numerical imbalance in its work force.
Pp. 2787-2788.

2. However, the apphcatlon of dlspar-

ate impact theory to subjective employment
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criteria should not have any chilling effect
on legitimate business practices, since the
high standards of proof applicable in such
cases operate to constrain the theory with-
in its proper bounds, and provide adequate
safeguards against the danger that quotas
or preferential treatment will be adopted
by employers. Pp. 2788-2791.

(2) In establishing a prima facie case.

when subjective selection criteria are at
issue, the plaintiff may have difficulty in
satisfying the initial burden of identifying
the specific employment practices that are
allegedly responsible for any observed sta-
tistical disparity, especially where the em-
ployer has combined the subjective criteria
with more rigid standardized rules or tests.
Moreover, the plaintiff’s statistical evi-
dence must be sufficiently substantial to

prove that the practice in question has-

caused the exclusion of job or promotion
applicants because of their membership in
a protected group, and the defendant is
free to attack the probative weight of that
evidence, to point out fallacies or deficien-
cies in the plaintiff'’s data or statistical
techniques, and to adduce countervailing
evidence of its own. Pp. 2788-2790.

(b) The nature of the ‘“business neces-
sity’” or “job relatedness” defense—under
which the defendant has a burden of pro-
ducing evidence after the plaintiff has
made out a prima facie case—also con-
strains the application of the disparate im-
pact theory. Employers are not required,

. even when defending standardized or objec-

tive tests, to introduce formal “validation
studies” showing that particular criteria
predict actual on-the-job performance. In

the context of subjective or discretionary -

decisions, the employer will often find it
easier than in the case of standardized
tests to produce evidence of a “manifest
relationship to the employment in ques-
tion.” Many jobs, for example those in-
volving managerial responsibilities, require
personal qualities that are not amenable to
standardized testing but are nevertheless
job related. In evaluating claims that dis-
cretionary practices are insufficiently relat-
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ed to legitimate business purposes, courts
-are generally less competent than employ-
ers to restructure business practices and
therefore should not attempt to do so. Pp.
;o 2790-2791. ‘
L Justice BLACKMUN, joined by Justice
:  BRENNAN and .Justice MARSHALL,
agreeing that disparateimpact analysis
may be applied to claims of discrimination
caused by subjective or discretionary selec-
tion processes, concluded that: :
1. In the disparate-impact context, a
plaintiff who successfully establishes a pri-
ma. facie case shifts; the burden of proof;
not production, to the defendant to estab-
lish that the employment practice in ques-
tion is a business necessity. See, e.g., Al-
bemarle Paper Co. v. Moody, 422 U.S. 405,
425, 95 S.Ct. 2362, 2375, 45 L.Ed.2d 280;
Dothard v. Rawlinson, 433 U.S. 321, 329,
97 S.Ct. 2720, 2726, 53 L.Ed.2d 786; and
Griggs v. Duke Power Co., 401 U.S. 424,
432, 91 S.Ct. 849, 854, 28 L.Ed.2d 168. -The
plurality’s assertion to the contrary mimies
the allocation of burdens this Court has
established in the very different context of
individual disparate-treatment claims. - Un-
like a disparate-treatment claim of inten-
tional discrimination, which a prima facie
case establishes only by inference, the dis-
- parate impact caused by an employment
practice is directly established by the nu-
merical disparity shown by the prima facie
case, and the employer can avoid liability
only if it can prove that the discriminatory
effect is justified. To be justified as.a
." business necessity, a practice must directly

perform the job effectively; i.e., it must be
necessary to fulfill legitimate business re-
- quirements. Pp. 2792-2795:

2. 'The plurality’s suggestion that the
employer will often find it easier to pro-
duce evidence of job-relatedness for.a sub-
~ jective factor than for. standardized tests
may prove misleading, since the employer
still has the obligation to persuade the
court of job-relatedness through the intro-
duction of relevant evidence. Pp. 2795-

WATSON v. FORT WORTH BANK AND TRUST
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relate to a prospective employee’s ability to.,

2781

(a) The fact that the formal validation
techniques endorsed by the Equal Employ-
ment Opportunity Commission’s (EEOC)
Uniform Guidelines on Employee Selection
Procedures cannot always be used to prove

"the job-relatedness of subjective-selection

processes does not free an employer from
its burden of proof. The link between such
processes and job performance may, de-
pending on the type and size of the busi-
ness and the nature of the particular job,
be established by a variety of methods,
including the results of studies, expert tes-
timony, and prior successful experience.
Although commoii sense plays a part in the
assessment, a reviewing court may not rely
on its own, or an employer’s sense of what
is “normal” as a substitute for a neutral
assessment of the evidence. Pp. 2795-
2796. .

(b) The employer’s burden of justify-
ing an employment practice that produces a
disparate impact is not lessened simply be-
cause the’ practice relies upon subjective
assessments. [Establishing a general rule
allowing an employer to escape liability
simply by articulating vague, inoffensive-
sounding subjective criteria would disserve
Title VIP’s goal of eradicating employment
diserimination by encouraging employers to
abandon attempts to construct neutral se-
Jection mechanisms in favor of broad gen-
eralities. While subjective criteria will. -
sometimes pose difficult problems for
courts charged with assessing job-related-
ness, requiring the development of a great-
er factual record, and, perhaps, the exer-
cise of a greater degree of judgment, that
does not dictate that subjective-selection
processes generally are to be accepted at
face value. Pp. 2796-2797.

Justice STEVENS, agreeing that the
racially adverse impact of an employer’s
practice of simply committing employment
decisions to the unchecked discretion of a
white supervisory corps is subject to the
test of Griggs v. Duke Power Co., 401 U.S.
424, 91 S.Ct. 849, 28 L.Ed.2d 158, concluded
that, since cases involving such practices
will include too many variables to be ade-
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quately considered in a general context,
further discussion of evidentiary standards
should be postponed until after the District
Court has made appropriate findings con-
cerning petitioner’s prima facie evidence of
disparate impact and respondent’s explana-
tion for its subjective practice.. P, 2797.

O’CONNOR, J., announced the judg-

ment of the Court and delivered an opinion -

of the’ Court with respect to Parts I, II-A,
II-B, and III, in which REHNQUIST, CJ.,
and BRENNAN, WHITE, MARSHALL,
BLACKMUN, and SCALIA, JJ., joined, and
an opinion with respect to Parts II-C and
II-D in which REHNQUIST, CJ., and
WHITE and‘® SCALIA, JJ., joined.
BLACKMUN, J., filed an opinion concur-
ring in part and concurring in the judg-
ment, in -which BRENNAN:- and
MARSHALL, JJ., joined. STEVENS, J.,
filed an opinion concurring in the judg-
ment. KENNEDY, J., took mo part in the
consideration or decision of the case.

Art Brender, Fort Worth Tex., for peh-
tioner.

Bruce W. McGee Fort Worth Tex for

_ respondent.

Justice O’CONNOR delivered the
judgment of the Court, the opinion of
the Court as to Parts I, II-A, 1I-B,
and III, and an opinion joined by
Chief Justice REHNQUIST,. Justice
WHITE and Justice SCALIA as to
Parts II-C and II-D. .

This case requires us to decide what evi-
dentiary standards should be applied under
Title VII of the Civil Rights Act of 1964, 78
Stat. 253, as amended, 42 U.S.C. § 2000e e?
seq., in determining whether an employer’s
practice of committing promotion decisions
to the subjective discretion of supervisory
employees has led to illegal dlscnm_matlon.

- o Low gy SR :

Petxtloner Clara ‘Watson, :who -is. black,
was hired by respondent Fort Worth:Bank

and Trust (the Bank) as a proof operator i
August 1973. In January 1976, Watson
was promoted to a position as teller in the
Bank’s drive-in facility. In February 1980,
she sought to become supervisor of the
tellers in the main lobby; a white male,
however, was selected for this job. Wat.
son then sought a position as supervisor of
the drivedin bank, but this position was
given to a white female. In February
1981, after Watson had served for about a

year. as a commercial teller in the Bank's

main lobby, and informally as assistant to

the supervisor of tellers, the man holding.

that position was promoted. Watson ap-
plied for the vacaney, but the white female
who was the supervisor of the drive-in
bank was selected instead. Watson then
applied for the vacancy created at the
drive-in; a white male was selected for that
job. The Bank, which has about 80 em-
ployees, had not developed precise and for-

"mal criteria for evaluating candidates for

the positions for which Watson unsuccess-
fully applied. It relied instead on the sub-
jective judgment of supervisors who were
acquainted with the candidates and with
the nature of the jobs to be filled. All the
supervisors involved in denying Watson the
four promotions at issue were white.

-Watson filed- a discrimination charge
with the Equal Employment Opportunity
Commission. After exhausting her admin-
istrative remedies, she filed this lawsuit in
the United States District Court for the
Northern District of Texas. She alleged
that the Bank had unlawfully diseriminated
against blacks in hiring, compensation, ini-
tial placement, promotions, terminations,
and other terms and conditions of employ-
ment. On Watson’s motion under Federal
Rule of Civil Procedure 23, the District
Court certified a class consisting of “blacks
who applied to or were employed by [re-
spondent] on or after October 21, 1979 or
who may submit employment applications
to [fespondent] in the future.” App. 190.
The . District Court later decertified this

.broad class because it concluded, in light of _

the evidence presented at trial, that there
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was not a common question of law or fact
uniting the groups of applicants and em-
ployees. After splitting the class along
this line, the court found that the class of
black employees did not meet the numerosi-
ty requirement of Rule 23(a); accordingly,
this sub-class was decertified. The court
also concluded that Watson was not an
adequate representative of the applicant
& class because her promotion claims were
. not typical of the claims of the members of
R . that group. Because Watson had.proceed-
#.  ed zealously on behalf of the job applicants,
however, the court went on to address the
merits of their claims. It concluded that
%. Watson had failed to establish a prima fa-
% cie case of racial discrimination in hiring:
-+ the percentage of blacks in the Bank’s
work force approximated the percentage of
blacks in the metropolitan area where the
Bank is located. App. 199-202. iz,

The District Court addressed Watson's
individual claims under the evidentiary

treatment case. See McDonnell Douglas
Corp. v. Green, 411 U.8. 792, 93 S.Ct. 1817,
36 L.Ed.2d 668 (1973), and Texas Depart-
ment of Community Affairs v. Burdine,
450 U.S. 248, 101 S.Ct. 1089, 67 L.Ed.2d 207
(1981). It concluded, on the evidence
- presented at trial, that Watson had estab-
lished a prima facie case of employment
* discrimination, but that the Bank had met
its rebuttal burden by presenting legit-
imate and nondiscriminatory reasons for
¥ each of the challenged promotion decisions.
. The court also concluded that Watson had
- failed to show that these reasons were
" pretexts for racial discrimination. Accord-
¢ ingly, the action was dismissed. App. 195~
197, 203. ) e
A divided panel ‘of the United States
Court of Appeals for the Fifth Circuit af-
firmed in part. 798 F.2d 791 (CA5 1986).
The majority concluded that there was no
abuse of discretion in the District Court's
1. The dissenting judge hrgued that the District
Court had abused its discretion in decertifying
the broad class of black employees and appli-

FORT WORTH BANK AND TRUST
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standards that apply in a discriminatory -

cants. He also argued that Watson had succeed-:
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class decertification decisions. In -order to
avoid unfair prejudice to members of the
class of black job applicants, however, the
Court of Appeals vacated the portion of the
judgment affecting them and remanded
with instructions to dismiss those claims
without prejudice. The majority affirmed
the District Court’s conclusion that Watson
had failed to prove her claim of racial dis-
crimination under the standards set out in
McDonnell Douglas and Burdine, supra.’

Watson argued that the District Court
had erred in failing to apply “disparate
impact” analysis to her claims of diserimi-
nation in promotion. Relying on Fifth Cir-

—t

cuit precedent, the majority of the Court of -

Appeals panel held that “a Title VII chal-
lenge to an allegedly discretionary pro-
‘motion system is properly analyzed under
the disparate treatment model rather than
the disparate impact model.” 798 F.2d, at
797. Other Courts of Appeals have held
that disparate impact analysis may be ap-
plied to hiring or promotion systems that
involve the use of “discretionary” or “sub-
jective” criteria. See, e.g., Atonio .
Wards Cove Packing Co., 810 F.2d 1477
(CA9 1987) (en banc); Griffin v. Carlin,
755 F.2d 1516, 1522-1525 (CA11 1985). "Cf.
Segar v. Smith, 238 U.S.App.D.C. 108, 738
F2d 1249 (1984), cert. denied, 471 U.s.
1115,.105 S.Ct. 2357, 86 L.Ed.2d 258 (1985).
We granted certiorari to resolve the -con-

flict. 483 U.S. —, 107 S.Ct. 8227, 97

L.Ed.2d 734 (1987).
i

A

Section 708 of the Civil Rights Act of

1964, 42 U.S.C. § 2000e-2, provides:

“(a) It shall be an unlawful employment
practice for' an employer— -

(1) to fail or refise to hire or to dis-
charge any individual, or otherwise to
discriminate against any individual with
ed in préving that the Bank had discriminated
against this class, and that the case should be

remanded so that appropriate relief could be
ordered. 798 F.2d, at 800-815.. :
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respect to his compensation, terms, con-
ditions, or privileges of employment, be-
cause of such individual’s race, color, re-
ligion, sex, or national origin; or

“(2) to limit, segregate, or classify his
employees or applicants for employment
in any way which would deprive or tend
to deprive any individual of employment
opportunities or:otherwise adversely af-
fect his status as an employee, because

of such individual’s race, color, religion,

sex, or national origin.

“(h) Notwithstanding any other provi-
sion of this subchapter, it shall not be an
unlawful employment practice for an em-
ployer ... to give and to act upon the
results of any professionally developed
ability test provided that such test, its
administration or action upon the results
is not designed, intended or used to dis-
criminate because of race, color, religion,
-sex or national origin....”

[1-4] Several of our decisions have
dealt with the evidentiary standards that
apply when an individual alleges that an
employer has treated that particular person
less favorably than others because of the
plaintiff’s race, color, religion, sex, or na-
tional origin. In such “disparate treat-
ment” cases, which involve “the most easi-
_ ly understood type of discrimination,”
Teamsters v. United States, 431 U.S. 324,
335, n. 15, 97 S.Ct. 1843, 1854, n. 15, 52
L.Ed.2d 396 (1977), the plaintiff is required
to prove that the defendant had a discrimi-
natory intent or motive. In order to facili-
tate the orderly consideration of ‘relevant
evidence, we have devised a series of shift-
ing evidentiary burdens that are “intended
progressively to sharpen the inquiry into

the elusive factual question of intentional-

diserimination.” Texas Department of
Community Affairs v. Burdine, 450 U.S,,
at 255, n. 8, 101 S.Ct,, at 1094, n.-8. . Under
that scheme, a prima facie case is ordinari-
ly established by proof that'the employer,
after having rejected the plaintiff’s applica-
tion for a job or promotion, continued to
seek "applicants ‘with qualifications- similar

to the plaintiff’s. Id., at 253, and n. 6, 101
S.Ct., at 1094, and n. 6. The burden of

"proving a prima facie case is “not orier-

ous,” id., at 253, 101 S.Ct., at 1094, and the
employer in turn may rebut it simply by
producing some evidence that it had legit-

_ imate, nondiscriminatory reasons for the

decision. Jd., at 254-255, 101 S.Ct, at
1094. If the defendant carries this burden
of production, the plaintiff must prove by a
preponderance of all the evidence in the
case that the legitimate reasons offered by
the defendant were a pretext for discrimi-
nation. 7Id., at 253, 255, n. 10, 101 S.Ct,,
1093, 1094, n. 10. We have cautioned that
these shifting burdens are meant only to
aid courts and litigants in arranging the
presentation of evidence: “The ultimate
burden of persuading the trier of fact that
the defendant intentionally discriminated
against the plaintiff remains at all times
with the plaintiff.” Id., at 253, 101 S.Ct,,
at 1093. See also United States Postal
Service Bd. of Governors v. Atkens, 460
U.S. 711, 715, 103 S.Ct. 1478, 1481, 75 L.Ed.
2d 403 (1983).

In Griggs v. Duke Power Co., 401 U.S.
424, 91 S.Ct. 849, 28 L.Ed.2d 158 (1971),
this Court held that a plaintiff need not
necessarily prove intentional discrimination

"in order to establish that an employer has

violated -§ 703. In certain cases, facially
neutral employment practices that have
significant adverse effects on protected
groups have been held to violate the Act

without proof that the employer adopted’

those practices with a discriminatory in-
tent. The factual issues and the character
of the evidence are inevitably somewhat
different when the plaintiff is exempted
from the need to prove intentional discrimi-
nation. See B]urdine, supra, 450 U.S., at
252, n. 5, 101 S.Ct. 1093, n. 5; see also
United States Postal Service Bd. of Gover-
nors v. Aikens, supra, 460 US,, at 713, n.
1, 103 S.Ct., at 1480, n. 1; McDonnell
Douglas, 411 U.S,, at 802, n. 14, 93 S.Ct., at
1824, n, 14; Teamsters, supra, 431 Us., at
335-336, n. 15, 97 S.Ct., at 2729-2730, n. 15,;
The evidence in these “disparate impact
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- cases usually focuses on statistical dispari-

ties, rather than specific incidents, and on
competing explanations for those dispari-
ties.

{51 The distinguishing features of the
factual issues that typically dominate in
disparate impact cases do not imply that
the ultimate legal issue is different than in
cases where disparate treatment analysis is
_used. See, e.g., Washington v. Davis, 426
U.S. 229, 253-254, 96 S.Ct. 2040, 2054, 48

£y ). e
yw 7 5
B R g

\«\

| L.Ed.2d 597 (1976) (STEVENS, J., concur-
3% ring). Nor do we think it is appropriate to
;ﬁ hold a defendant liable for unintentional

discrimination on the basis of less evidence
than is required to prove intentional dis-
crimination. Rather, the necessary prem-
ise of the disparate impact approach is that
some employment practices, adopted with-
_out a deliberately discriminatory motive,
may in operation be functionally equivalent
to intentional discrimination. -
Perhaps the most obvious examples of
such functional equivalence have been
found where facially neutral job require-
ments necessarily operated to perpetuate
the effects of intentional diserimination
that occurred before Title VII was enacted.
In Griggs itself, for example, the employer
had a history of overt racial discrimination
that predated the enactment of the Civil
Rights Act of 1964. 401 U.S., at 426428,
91 S.Ct, at 851-852. Such conduct had
apparently ceased thereafter, but the em-
ployer continued to follow employment poli-
cies that had “a markedly disproportion-
ate” adverse effect on blacks. Id.,-at 428-
429, 91 S.Ct., at 852. Cf. Teamsters, su-
pra, 431 U.S,, at 349 and n. 32, 97 S.Ct., at
1861 and n. 32. The Griggs Court found
that these policies, which involved the use
of general aptitude tests and a high school
diploma requirement, were not demonstra-
bly related to the jobs for which they were
used. 401 US., at 431432, 91 S.Ct, at
853-854. Believing that diplomas and tests
could become “masters of reality,” id., at
= 433, 91 S.Ct., at 854, which would perpetu-
" ate the effects of pre-Act discrimination,
the : Court concluded ‘that - such :practices
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could not be defended simply on the basis
of their facial neutrality or on the basis of
the employer’s lack of discriminatory in-
tent. :

This Court has repeatedly reaffirmed the
principle that some facially neutral employ-
ment practices may violate Title VII even
in the absence of a demonstrated discrimi-
natory intent. We have not limited this
principle to cases in which the challenged
practice served to perpetuate the effects of
pre-Act intentional discrimination. Each of
our subsequent decisions, however, like
Griggs itself, involved standardized em-
ployment tests or criteria. See, e.g., Albe-
marle Paper Co. v. Moody, 422 US. 405,
95 S.Ct. 2362, 45 L.Ed.2d 280 (1975) (writ-
ten aptitude tests); Washington v. Davis,
supra, (written test of verbal skills); Do-
thard v. Rawlinson, 483 US. 821, 97 S.Ct.
2720, 53 L.Ed.2d 786 (1977) (height and
weight requirements); New -York City
Transit Authority v. Beazer, 440 U.S. 568,
99 S.Ct. 1355, 59 L.Ed.2d 587 (1979) (rule
against employing drug addicts); Connect-
icut v. Teal, 457 U.S. 440, 102 S.Ct. 2525,
78 LEd.2d 180 (1982) (written examina-
tion). In contrast, we have consistently
used conventional disparate-treatment theo-
ry, in which proof of intent to discriminate
is required, to review hiring and promotion
decisions that were based on the exercise
of personal judgment or the application of
inherently subjective criteria. See, eg,
McDonnell Douglas Corp. . Green, su-

(discretionary decision not to rehire
individual who engaged in criminal acts
against employer while laid off); Furnco
Construction Corp. V. Waters, 438 US.
567, 98 S.Ct. 2943, 57 L.Ed.2d 957 (1978)
(hiring decisions based on personal knowl-
edge of candidates and recommendations);
Texas Dept. of Community Affairs v.
Burdine, 450 U.S. 248, 101 8.Ct. 1089, 67
L.Ed.2d 207 (1981) (discretionary decision
to fire individual who was said not to get
along with co-workers); United States
Postal Service Bd. of Governors v. Aikens,
460 U-S., at 715, 108 S.Ct.,, at 1481 (discre-
tionary ‘promotion decision). .
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Our decisions have not .addressed the
question whether disparate impact analysis
may be applied-to cases in which subjective
criteria are used to make employment deci-
sions. As noted above, the Courts of Ap-
peals are in conflict on the issue. In order
to resolve this conflict, we must determine

- whether the reasons that support the use

of disparate impact analysis apply to sub-
jective employment practices, and whether
such analysis can be applied in this new
context under workable evidentiary stan-
dards.

B .
[6] The partiés present us with stark

" and uninviting alternatives. Petitioner con-

tends that subjective selection methods are
at least as likely to have discriminatory
effects as are the kind of objective tests at
jssue in Griggs and our other disparate
impact cases. Furthermore, she argues, if
disparate impact analysis is confined to ob-
jective tests, employers will be able to sub-
stitute subjective criteria having substan-
tially identical effects, and Griggs will. be-

" come a dead letter. Respondent and thé

United States (appearing as amicus curi-
ae) argue that conventional disparate
treatment analysis is adequate to accom-
plish Congress’ purpose in enacting Title
VII. They also argue that subjective selec-
tion practices would be so impossibly diffi-

cult to defend under disparate impact:

analysis that employers would be forced to
adopt numerical quotas in order to avoid
liability. -

We are persuaded that our decisions in
Griggs and succeeding cases could largely
be nullified if disparate impact analysis
were applied only to standardized selection
practices. However one might distinguish
“gubjective” from “objective” criteria, it is
apparent that selection systems that com-
bine both types would generally have to be
considered subjective in nature. "Thus, for
example, if the employer in Griggs had
consistently preferred applicants who had a
high school diploma -and :who -passed the
company’s general aptitude test, its selec-

tion system could nonetheless have been
considered “subjective” if it also included
brief interviews with the candidates. So
long as an employer refrained from making
standardized criteria absolutely determina-
tive, it would remain free to give such tests
almost as much weight as it chose without
risking a disparate impact challenge. If
.we announced a rule that allowed employ-
ers so easily to insulate themselves from
liability under Griggs, disparate impact
analysis might effectively be abolished.
[7] We are also persuaded that dispar-

ate impact analysis is in principle no less
applicable to subjective employment crite-

ria than to objective or standardized tests. -

In either case, a facially neutral practice,
adopted without discriminatory intent, may
have effects that are indistinguishable
from intentionally discriminatory practices.
It is true, to be sure, that an employer’s
policy of leaving promotion decisions to the
unchecked discretion of lower level supervi-
sors should itself raise no inference of dis-
criminatory conduct. Especially in relative-
ly small businesses like respondent’s, it
may be customary and quite reasonable
simply to delegate employment decisions to
those employees who are most familiar
with the jobs to be filled and with the
candidates for those jobs. It does not fol-
low, however, that the particular supervi-
sors to whom this discretion is delegated
“always act without discriminatory intent.

" Furthermore, even if one assumed that any
such discrimination can be adequately po-

liced through disparate treatment analysis,
the problem of subconscious stereotypes

and prejudices would remain. In this case,
" for example, petitioner was apparently told

-at one point that the teller position was a
big responsibility with “a lot of money ...
for blacks to have to count” App. 7.
Such remarks may not prove discriminato-
ry intent, but they do suggest a lingering
form -of the problem that Title VII was
enacted to combat.- If an employer’s undis-
ciplined system of subjective decisionmak-
ing :has precisely the same effects as 3
system . pervaded by impermissible inten-
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tional discrimination, it is difficult to see
why Title VIDI’s -proscription against dis-
criminatory actions should not apply. In
both circumstances, the employer’s practic-
es may be said to “adversely affect [an
individual’s] status as an employee, be-
cause of such individual's race,.color, reli-
gion, sex, or national origin.” 42 U.S.C.
§ 2000e-2(a)(2). We conclude, accordingly,
that subjective or discretionary employ-
ment practices may be analyzed under the
disparate impact approach in appropriate
cases. :

1

' C
Having decided that disparate impact.
analysis may in principle be applied to sub-
jective as well as to objective practices, we
¥ turn to the evidentiary standards that
R =% should apply in such cases. Itis here that
4= the concerns raised by respondent have
their greatest force. Respondent contends
that a plaintiff may establish a prima facie
"' case of disparate impact through the use of
~ bare statistics, and that the defendant can
" rebut this statistical showing only by justi-
fying the challenged practice in terms.of
: ‘“business necessity,” Griggs, 401 US,, at
© 431, 91 S.Ct., at 853, or “job relatedness,”
Albemarle Paper Co., 422 U.S,, at 426, 95
'S.Ct., at 2375. Standardized tests .and eri-
% _ teria, like those at issue in our previous
£ disparate impact cases, can often be justi-
2 fied through formal “validation -studies,”
. which seek to determine whether discrete
selection criteria predict actual on-the-job
performance. See generally id., at 429-
¢ 436, 95 S.Ct., at 2377-2380. Respondent
warns, however; that “validating” subjec-
tive selection criteria in this way is imprac-
ticable. Some qualities—for example, com-
mon sense, good judgment, originality, am-
bition, loyalty, and tact—cannot be mea-

ing techniques. Moreover, success at
many jobs in which such qualities are cr-
¥ cial cannot itself be measured directly.
Opinions often differ when managers and

FORT WORTH BANK AND TRUST
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-~ sured accurately through standardized test-
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cooperation with one’s co-workers or com-
plex and subtle tasks like the provision of
professional services or personal counsel-
ing. Because of these difficulties, we are ’
told, employers will find it impossible to
eliminate subjective selection criteria and
impossibly expensive to defend such prac-
tices in litigation. Respondent insists, and
the United States agrees, that employers’
only alternative will be to adopt surrepti-
tious quota systems in order to ensure that
no plaintiff can establish 2 statistical prima
facie case.

[8] We agree that the inevitable focus
on statistics in disparate impact cases could
put undue pressure on employers to adopt
inappropriate prophylactic measures. It is
completely unrealistic to assume that un-
lawful discrimination is the sole cause of
people failing to gravitate to jobs and em-
ployers in accord with the laws of chance.
See Sheet Metal Workers v. EEOC, 418
U.S. 421, 489, 106 S.Ct. 8019, 8057, 92 L.Ed.
2d 844 (1986) (O’CONNOR, J., concurring
in part and dissenting in part). It would be
equally unrealistic to suppose that employ-
ers can eliminate, or discover and explain,
the myriad of innocent causes that may
lead to statistical imbalances in the compo-
sition of their work forces. Congress has
specifically provided that employers are
not required to avoid “disparate impact” as
such: o

“Nothing contained in [Title VII] shall be

interpreted to require any employer .

* to grant preferential treatment to any
individual or to any group because of the
race, color, religion, sex, or -national ori-
gin of such individual or group on ac-
count-of an imbalance which may exist
with respect to the total number or per-
centage of persons of any race, color,
religion, sex, or national origin employed
by any employer ... in comparison with
the total number or percentage of per-
sons of such race, color, religion, sex, or

. national origin in any community, State,
-gection, or other area, or in the available

“‘work force in any community, State, sec-
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tion, or -other area” 42 US.C.

§ 2000e-2(j). _
Preferential treatment and the use of quo-
tas by public employers subject to Title VII
can violate the Constitution, see, e.g., Wy-

gant v. Jackson Bd. of Education, 476

U.S. 267, 106 S.Ct. 1842, 90 L.Ed.2d 260
(1986), and it has long been recognized that
legal rules leaving any class of employers
with “little choice” but to adopt such mea-
sures would be “far from the intent of Title
VIL.” Albemarle Paper Co., 422 US., at
449, 95 S.Ct., at 2390 (BLACKMUN, J.,
concurring in judgment). Respondent and
the United States are thus correct when
they argue that extending disparate impact
analysis to subjective employment practices
has the potential to create a Hobson’s
choice for employers and thus to lead in
practice to perverse results. If quotas and
preferential treatment become .the only
cost-effective means of avoiding expensive

litigation and potentially catastrophic liabil- -

ity, such measures will be widely adopted.
The prudent employer will be careful to
ensure that its programs are discussed in
euphemistic terms, but will be equally care-
ful to ensure that the quotas are met.
Allowing. the evolution of disparate impact
analysis to lead to this result would be
contrary to Congress’ clearly expressed in-
tent, and it should not be the effect of our
decision today. . : o

D
We do not believe that disparate impact

theory need have, any chilling effect on_

legitimate business practices. We recog-
nize, however, that today’s extension of
that theory into the context of subjective
selection practices could increase the risk

2. Both concurrences agree that we ‘should, for
‘the first time, approve the use of disparate im-
pact analysis in evaluating subjective selection
practices. Unlike Justice STEVENS, we believe
that this step requires us to provide the lower
courts with appropriate evidentiary guidelines,
as we have previously done for disparate treat-
ment cases. Moreover, we do not believe that
each verbal formulation used in prior-opinions
.to describe the evidentiary -standards in ‘dispar-

ate impact cases is automatically applicable in -

that employers will be given incentives to
adopt quotas or to engage in preferentia]
treatment. Because Congress hasso clear-
ly and emphatically expressed its intent
that Title VII not lead to this result, 42
U.S.C. § 2000e-2(j), we think it imperative
to explain in some detail why the evidentia-

ry standards that apply in these cases

should serve as adequate safeguards
against the danger that Congress recog-
nized, Our previous decisions offer gyid-
ance, but today’s extension of disparate
impact analysis calls for a fresh and some-
what closer examination of the constraints
that operate to keep that analysis within its
proper bounds,? ’ :

[9] First, we note that the plaintiff’s

.burden in establishing a prima facie case

goes beyond the need to show that there
are statistical disparities in the employer's
work force. 'The plaintiff must begin by
identifying the specific employment prac-
tice that is challenged. Although this has
been relatively easy to do in challenges to
standardized tests, it may sometimes be
more difficult when subjective selection eri-
teria are at issue. Especially in cases
where an employer combines subjective cri-

teria with the use of more rigid standard-’

ized rules or tests, the plaintiff is in our
view responsible for isolating and identify-
ing the specific employment practices that
are allegedly responsible for any observed
statistical disparities. Cf. Connecticut v.

‘Teal, 457 U.S. 440, 102 S.Ct. 2525, 73 L.Ed.

2d 130 (1982). ,

Once the émployment practice at issue
has been identified, causation must be
proved; that is, the plaintiff must offer
statistical evidence of a kind and degree

light of today's decision. Cf. post, at 2791

(BLACKMUN, J., concurring in part and con- .

curring in judgment). Congress expressly pro-
vided that Title VII not be read to require pref-
eréntial treatment or numerical quotas. 42 U.S.
C. § 2000e-2(j). This congressional mandate
requires in our view that a decision to extend

the reach of disparate impact theory be accom-

" panied 'by safeguards against the result that
Congress clearly said it did not intend.

e
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sufficient to show that the practice in ques-
tion has caused the exclusion of applicants
for- jobs or promotions because of their
membership in a protected group. Our for-
mulations, which have never been framed
in terms of any rigid mathematical formu-
la, have consistently stressed that statisti-
cal disparities must be sufficiently substan-
tial that they raise such an inference of
causation. In Griggs, for example we ex-
amined “requirements [that] operate[d] to
 disqualify Negroes at a substantially high-
er rate than white applicants.” 401 u.s,
at 426, 91 S.Ct., at 851. Similarly, we said
in Albemarle Paper Co. that plaintiffs are
required to show “that the tests in question
select applicants for hire or promotion in a
racial pattern significantly different from
that of the pool of applicants.” 422 US,,
at 425, 95 S.Ct., at 2375. Later cases have
framed the test in similar terms. See, €.g.,
. Washington v. Davis, 426 U.S., at 246-247,
96 S.Ct, at 2050-2051 (“hiring and pro-

3, Faced with the task of applying these general
statements to particular cases, the lower courts
have sometimes looked for more ific di-
rection in the EEOC’s Uniform Guidelines on
Employee Selection Procedures, 29 CFR pt. 1607
(1987). See, &g, Bushey v. New York State Civil
Service Comm'n, 133 F2d 220, 225-226 (CA2
1984), cert. denied, 469 US. 1117, 105 S.Ct. 803,
83 L.Ed.2d 795 (1985); Firefighters Institute v.
St. Louis, 616 F.2d 350, 356-357 (CA8 1980),

are selected at a rate that is less than four-
rate is selected. 29 CFR § 1607
This enforcement standard has been criti
on technical grounds, see,

ployment Discrimination Cases

not pr

915 -(1986). "4 P et

LR e
i b®,

cert. denied, sub nom. Saint Louis v. United
States, 452 U.S. 938, 101 S.Ct. 3079, 69 LEd2d
951 (1981). These Guidelines have adopted an
enforcement rule under which adverse impact
will not ordinarily be inferred unless the mem-. ,
bers of a particular race, sex, or ethnic group 2743, n. 17, 53 L.Ed.2d 768 (1977).

of the rate at which the group with the highest
4(D) (l9§1). courts appear generally

e.g, Boardman & parities on 2 case-by-case

Vining, The Role of Probative Statistics in Em-
] SES, 46 Law & Con- Employm
temp.Prob., No. 4, pp. 189, 205-207 (1983); Sho-
ben, Differential Pass-Fail Rates in Employ- 1983-1985). At least at
ment Testing: Statistical Proof Under Title VI, development, we

91 Harv.LRev. 793, 805-811 (1978), and it bas  case O properly reflects our recognition
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. deviation” .analysis somefimes used in-juryser . ..
lection cases. See, &g, Rivera v. Wichita Falls,
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motion practices disqualifying substantially
disproportionate numbers of blacks"”); -Do-
thard, 433 US,, at 329, 97 S.Ct., at 2726
(employment standards that “select appli-

" cants for hire-in 2 gignificantly discrimina-

tory pattern”); Beazer, 440 US,, at 584, 99
8.Ct., at 1365 (“statistical evidence showing

. that an employment practice has the effect

of denying the members of one race equal
access to employment opportunities”);
Teal, 457 U.S, at 446, 102 S.Ct., at 2530
(“significantly discriminatory impact”).®
{101 Nor are courts or defendants
“obliged to assume that plaintiffs’ statistical
evidence is reliable. “If the employer dis-
cerns fallacies or deficiencies in the data
offered by the plaintiff, he is free to ad-
duce countervailing evidence of his own.”
Dothard, 433 U.S., at 331, 97 S.Ct., at
2727-27128. See also id., at 338-339, 97
S.Ct., at 2727-2728 (REHNQUIST, J., con-
curring in result and concurring in part)
(“If the defendants in a Title VII suit be-

665 F2d 531, 536, n. 7 (CAS 1982) (citing Cas-
teneda v. Partida, 430 US. 482 (1977)); Guardi-
ans Association of New York City Police Dept. v.
Civil Service Comm'n of New York, 630 F.2d 79,
86, and n. 4 (CA2 1980) (same), cert. denied, 452
U.S. 940, 101 S.Ct. 3083, 69 L.Ed.2d 954 (1981).
We have emphasized the useful role that statisti-
cal methods can have in Title VII cases, but we
have not suggested that any particular.number
of “standard deviations” can determine whether
" a plaintiff has made out a prima facie case in
the complex area of employment discrimina-
tion. See Hazlewood School Dist. v. United
States, 433 US. 299, 311, n. 17, 97 S.Ct. 2736,

Nor has a consensus developed around any
alternative mathematical standard. Instead,
to have judged the “sig-
nificance” or “substantiality” of numerical dis-
basis. See Clady, su-
pra, & 1428-1429; B. Schlei & P. Grossman,
ent Discrimination Law 98-99, and n.
77 (2d ed. 1983); id, 18-19, and n. 33 (Supp-
this stage of the law’s
belicve that such a case-by-

856-1857, 52 L.Ed.2d 396 (1977)-
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lieve there to be any reason to discredit

.plaintiffs’ statistics that does not appear on

their face, the opportunity to challenge
them is available to the defendants just as
in any other lawsuit.” They.may endeavor
to impeach the reliability of the statistical
evidence, they may offer rebutting evi-
dence, or they may disparage in arguments
or in briefs the probative weight which the
plaintiffs’ evidence should be accorded”).
Without attempting to catalogie all the
weaknesses that may be found in such
evidence, we may note that typical exam-
ples include small or incornplete data sets
and inadequate statistical techniques. See,
e.g., Fudge v. Providence.Fire Dept., 166
F.2d 650, 656659 (CA1 1985). Similarly,
statisties based on an applicant pool con-
taining individuals lacking minimal qualifi-
cations for the job would be of little proba-
tive value. See, e.g., Hazlewood School
Dist. v. United States, 433 U.S. 299, 308,
97 S.Ct. 2736, 2741, 53 L.Ed.2d 768 (1977)
(“proper comparison was between the ra-
cial composition of [the emp]oyer’s] teach-
ing staff and the racial composition of the
qualified public school teacher population
in the relevant labor market”) (footnote
omitted). Other kinds of deficiencies in
facially plausible statistical evidence may
emerge from the facts of particular cases.
See, e.g., Carroll v. Sears, Roebuck & Co.,
708 F.2d 183, 189 (CA5 1983) (“The flaw in
the plaintiffs’ proof was its failure to estab-
lish the required causal connection between
the challenged employmént practice (test-
ing) and discrimination in the work foree.
Because the test does not have a cut-off

_ and is only one of many factors in decisions

to hire or promote, the fact that blacks
score lower does not automatically result in
disqualification of disproportionate .num-

-bers of blacks as in cases involving cut-

offs”) (citation omitted); Contreras v. Los
Angeles, 656 F.2d 1267, 1273-1274 (CA9
1981) (probative value of statistics im-
peached by evidence that plaintiffs failed a

written examination at a dlspmporhonately'
high rate because they did not study seri-.

ously for it), cert. denied, 455 U.S. 1021,

102 S.Ct. 1719, 72 L.Ed.2d 140 (1982). :-. -+

relatedness” defense.
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[11] A second constraint on the applica-
tion of disparate impact theory lies in the
nature of the “business necessity” or “job
Although we have
said that an employer has “the burden of
showing that any given requirement must
have a manifest relationship to the employ-
ment in question,” Griggs, 401 U.S,, at 432,
91 S.Ct., at 854, such a formulation should
not -be interpreted as implying that the
ultimate burden of proof can be shifted to
the defendant. On the contrary, the ulti-
mate burden of proving that discrimination
against a protected group has been caused

- by a specific employment practice remains

with the plaintiff at all times. Thus, when
a plaintiff has made out a prima facie case
of disparate impact, and when the defend-
ant has met its burden of producing evi-

dence that its employment practices are’

based on legitimate business reasons, the
plaintiff must “show that other tests or
selection devices, without a similarly unde-
sirable racial effect, would also serve the
employer’s legitimate interest in efficient
and trustworthy workmanship.” Albe-
marle Paper Co., 422 U.S., at 425, 95 S.Ct.,
at 2375 (citation omitted; internal quota-
tion marks omitted). Factors such as the

cost or other burdens of proposed alterna- -

tive selection devices are relevant in deter-
mining whether they would be equally as
effective as the challenged practice in serv-
ing the employer's legitimate business

goals. The same factors would also be -

relevant in determining whether the chal-
lenged practice has operated as the func-
tional equivalent of a pretext for discrimi-
natory treatment. Cf. ibid.

[12] Our cases make it clear that em-
ployers are not required, even when de-
fending standardized or objective tests, to
introduce formal “validation studies” show-
ing that particular criteria predict actual
on-the-job performance. In Beazer, for ex-
ample, the Court considered it obvious that
“legitimate employment goals of safety
and efficiency” permitted the exclusion 'of
methadone users from employment with
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the New York City Transit Authority; the
Court indicated that the “manifest relation-
" ghip” test was satisfied even with respect
to non-safety-sensitive jobs because those
legitimate goals were “significantly served
by” the exclusionary rule at issue in that
case even though the rule was not required
by those goals. 440 Us,, at 587, n. 31, 99
S.Ct., at 1366, n. 31. Similarly, in Wash-
ington v. Davis, the Court held that the
: “job relatedness” requirement was satis-
fied when the employer demonstrated that
a written test was related to success at a
police training academy “wholly aside from

: [the test’s] possible relationship to actual
% performance as a police officer.” 426 US,,

> at 250, 96 S.Ct., at 2052. .See also id, at
256, 96 S.Ct., at 2055 (STEVENS, J., con-
curring) (“[Als a matter of law, it is per-
" missible for the police department to use a

8% {est for the purpose of predicting ability to

master a training program even if the test
does not otherwise predict ability to per-
form on the job”). oo o

In the context of subjective or discretion-
ary employment decisions, the employer
= will often find it easier than in the case of

standardized tests to produce evidence of a
“manifest relationship to the employment
" in question.”” It is self-evident that many
jobs,. for example those involving manage-
rial responsibilities, require personal quali-
ties that have never been considered ame-
‘ npable to standardized testing. 'In evaluat-
ing claims that discretionary employment
practices are insufficiently related to legit-
imate business purposes, it must be borne
in mind that “[cJourts are generally less

& competent than employers to restructure

¥ business practices, and unless mandated to
. do so by Congress they should ot attempt

&« it.” Furnco Construction Corp. v. Wa-

" ters, 438 U.S,, at 578, 98 S.Ct., at 2950.
See also Zahorik v. Cornell University,
729 F.2d 85, 96 (CA2 1984) (“TThe] criteria
[used by a university to award tenure],
however difficult to apply and however

$= much disagreement they generate in partic-

g ular cases, are job related. ... Tt would be
" most radical interpretation of Title VII

for a court to enjoin use of an historically
settled process and plainly relevant criteria
largely because they lead to decisions
which are difficult for a court to review”).
In sum, the high standards of proof in
disparate impact cases are sufficient in our
view to avoid giving employers incentives
to modify any normal and legitimate prac-
tices by introducing quotas or:preferenﬁal'
treatment. ‘

: III

We granted certiorari to determine
whether the court below properly held dis-
parate impact analysis inapplicable to a
subjective or discretionary promotion sys-
tem, and we now hold that such analysis
may be applied. We express no opinion as
to- the other rulings of the Court of Ap-
peals.

Neither the District Court nor the Court
of Appeals has evaluated the statistical evi-
dence to “determine whether petitioner
made out a prima facie case of . discrimina-
tory promotion practices under disparate
impact theory. It may be that the relevant
data base is too small to permit any mean-
ingfil statistical analysis, but we leave the
Court of Appeals to decide in the first
instance, on the basis of the record and the
principles announced today, whether this
case can be resolved without further pro-
ceedings in the District Court. The judg-
ment -of the Court of Appeals is vacated,
and the case is remanded for further pro-
ceedings consistent with this opinion.

It is so ordered.

Justice KENNEDY took no part in
the consideration or decision of this
case. St .

. Justice BLACKMUN, with whom
Justice BRENNAN and Justice
MARSHALL join, concurring in part
and.concurring in the judgment.

1 agree that disparate-impact analysis
may be applied to claims of discrimination
caused by subjective or discretionary selec-
tion processes, and I therefore join Sections
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1, IIA, IIB, and III of the Court’s opinion.
I am concerned, however, that the plurality
mischaracterizes the nature of the burdens
this Court has allocated for proving and
rebutting disparate-impact claims. In so
doing, the plurality projects an application
of disparate-impact analysis to subjective

- employment practices that I find to be in-

consistent with the proper evidentiary stan-
dards and with the central purpose of Title
VIL. I therefore cannot join parts C and D
of Section II. I write separately to reit-
erate what I thought our prior cases had
made plain about the nature of claims
brought within the disparate-impact frame-
work. ’
I n
The plurality’s discussion of the alloca-
tion of burdens of proof and production
that apply in litigating a disparate-impact
claim under Title VII of the Civil Rights
Act of 1964, 78 Stat. 253, as amended, 42
U.S.C. § 2000e et seq., is flatly contradicted
by our cases.! The plurality, of course, is
correct that the initial burden of proof is
borne by the plaintiff, who must establish,
by some form of numerical showing, that a
facially neutral hiring practice “select{s]
applicants ... in a significantly discrimina-
tory pattern.” Dothard v. Rawlinson, 433
U.S. 321, 329, 97 S.Ct. 2720, 2726-2727, 53
L.Ed.2d 786 (1977).2 Our cases make clear,
however, that, contrary to the plurality’s
assertion, ante, at 2790, a plaintiff who
successfully establishes this prima facie
case shifts the burden of proof, not produc-
tion, to the defendant to establish that the
employment practice in question i§ a busi-
ness necessity. See, e.g., Albemarle Paper
Co. v. Moody, 422 U.S. 405, 425, 95 S,Ct.
2362, 45 L.Ed.2d 280 (1975) (employer must

“meet the burden of proving that its tests

1. It bears noting that the question on- which we
granted certiorari, and the question presented in
petitioner’s brief, is whether disparaté-impact
analysis applies to subjective practices, not
where the burdens fall, if the analysis applies.

The plurality need not have reached its discus--
sion of burden allocation and evidentiary stan-

dards to resolve the question presented. I, iow-

- ever, find it necessary to reach this issue in’ -
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are “job related’ '); Dothard v. Rawlinson,
433 U.S,, at 829, 97 S.Ct., at 2727 (employer
must “prov [€] that the challenged require-
ments are job related”); Griggs v. Duke
Power Co., 401 U.S. 424, 432, 91 S.Ct. 849,
854, 28 L.Ed.2d 158 (1971) (“Congress has
placed on the employer the burden of show-
ing that any given requirement must have
a manifest relationship to the employment
in question”) (emphasis added in each).

The plurality’s suggested allocation of
burdens bears a closer resemblance to the
allocation of burdens we established for
disparate-treatment claims in McDonnell
Douglas Corp. v. Green, 411 US. 792,
802-804, 93 S.Ct. 1817, 18241825, 36 L.Ed.
2d 668 (1973), and Texas Dept. of Commu-
nity Affairs v. Burdine, 450 U.S. 248, 252-
256, 101 S.Ct. 1089, 1093-1095, 67 L.Ed.2d
207 (1981), than it does to those the Court
has established for disparate-impact claims.
Nothing in our cases supports the plurali-
ty’s declaration that, in the context of a
disparate-impact challenge, “the ultimate
"burden of proving that discrimination
against a protected group has been caused
by a specific employment practice remains
with the plaintiff at all times.” Ante, at
2790. What is most striking about this
statement is that it is a near-perfect echo
of this Court’s declaration in Burdine that,
in the context of an individual disparate-
treatment claim, “[t]he ultimate burden of
- persuading the trier of fact that the de-
fendant intentionally discriminated against
the plaintiff remains at all times with the
plaintiff.” 450 U.S., at 253, 101 S.Ct., at
1093. In attempting to mimic the alloca-
tion of burdens the Court has established
‘in the very different context of individual

disparate-treatment claims, the plurality

order to respond to remarks made by the plural-

2. 1 have no_quarrel with the Court's character-
ization of the plaintiff's burden of establishing
that any disparity is significant. See anfe, at
2788-2790.
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turns a blind eye to the crucial distinctions
between the two forms of claims.®

The offense alleged in a disparate-treat-
ment challenge focuses exclusively on the
intent of the employer.” See Teamsters v.
United States, 431 U.S. 824, 335, n. 15,-97
S.Ct. 1843, 1854, n. 15, 52 L.Ed.2d 396
(1977) (in disparate-treatment challenge
“IpJroof of discriminatory motive -is erit-
ical”). Unless it is proved that an employ-
er intended to disfavor the plaintiff be-
cause of his membership in a protected

disparate-impact claim, in contrast, focuses

See 7d., at 336, n. 15, 97 S.Ct., at 1854, n. 15
(disparate-impact claims “involve employ-
ment practices that are facially neutral in
their treatment of different groups but
that in fact fall more harshly on one group
than another”). Unless an employment
practice producing the disparate effect is
justified by “business necessity,” ibid., it
violates Title VII, for “good intent or .ab-
sence of discriminatory intent does not re-
deem employment procedures or testing
mechanisms that operate as ‘built-in head-
winds’ for minority groups.” - Griggs .
Duke Power Co., 401 U.S,, at 432, 91 S.Ct.,
at 854, ' '

" . In* McDonnell Douglas and Burdine,
. this Court formulated a scheme of burden
allocation designed “progressively to
sharpen the inquiry into the elusive factual
question of -intentional discrimination.”
 Texas Dept. of Community Affairs v.

Burdine, 450 U.S,, at 255, n. 8, 101 S.Ct.,

3. See Texas Dept.- of Community Affairs v. Bur-
sz - .dine, 450 U.S. 248, 252, n. 5, 101 S.Ct..1089,
1093, n. 5, 67 L.Ed.2d 207 (1981) (recognizing,
_.in the context of articulating allocation of bur-
" dens applicable to disparate-treatment claims,
. “that the factual issues, and therefore the char-
acter of the evidence presented, differ when the
plaintiff claims that a facially neutral employ-
ment policy has a discriminatory impact on
protected classes™); U.S. Pastal Service Board of

Governors v. Aikens, 460 US. 711, 713, n. 1, 103
_S.Ct. 1478, 1481, n. 1, 75 L.Ed.2d 403 (1983)
("We have consistently distinguished disparate-
reatment cases from cases involving -facially
neutral employment standards that have dispar-
«ate impact on minority applicams:'),‘.,. T
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class, a disparate-treatment claim fails. A-

on the gffect of the employment practice.

2793

at 1094, n. 8. The plaintiff’s initial burden
of establishing a prima facie case of dispar-
ate treatment is ‘“not onerous,” id., at 253,
101 S.Ct., at 1094, and “raises an inference
of discrimination only because we presume
these acts, if otherwise unexplained, are
more likely than not based on the consider-
ation of impermissible factors.” Furnco
Construction Corp. v. Waters, 438 US.
567, 577, 98 S.Ct. 2943, 2949-2950, 57
L.Ed.2d 957 (1978).t An employer may re-
but this presumption if it-asserts that plain-
tiff’s rejection was based on “a legitimate,
nondiscriminatory reason” and produces
evidence sufficient to “raisfe] a genuine
issue of fact as to whether it discriminated
against the plaintiff.” Texas Dept of
Community Affairs v. Burdine, 450 U.S,,
at 254-255, 101 S.Ct., at 1094. If the em-
ployer satisfies “this burden of produec-
tion,” then “the factual inquiry proceeds to
a new level of specificity,” id., at 255, 101
S.Ct., at 1094-1095, and it is up to the
plaintiff to prove that the proffered reason
was a pretext for discrimination. Id., at
256, 101 S.Ct., at 1095. This allocation of
burdens reflects the Court’s unwillingness
to require a trial court to presume, on the
basis of the facts establishing a prima facie
case, that an employer intended to discrimi-
nate, in the face of evidence suggesting -
that the plaintiff’s .rejection might have
been justified by some ‘nondiscriminatory

.reason. The prima facie case is therefore

insufficient to shift the burden of proving
a lack of discriminatory intent to the de-
fendant.

4. In McDonnell Douglas Corp. v. Green, 411 US.
792, 802, 93 S.Ct. 1817, 1824, 36 L.Ed.2d 668
(1973), the Court explained that a plaintiff could
meet his burden of establishing a prima facie
case of racial discrimination by showing:

- *(i) that he belongs to-a racial minority; (i)
that he applied and was qualified for a job for
which thé employer was seeking applicants;
(iii) that, despite his qualifications, he was re-
jected; and (iv) that, after his rejection, the

_position remained open and the employer con-
tinued to seek applicants from persons of com-
plainant’s ‘qualifications.”

PO TS A SehR T o
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The prima facie case of disparate impact
established by a showing of a: significant
statistical disparity is notably different.
Unlike a claim of intentional discrimination,
which the McDonnell Douglas factors es-
tablish only by inference, the disparate im-
pact caused by an employment practice is
directly established by the numerical dis-
parity. Once an employment~practn'ce is
shown to have discriminatory conse-
quences, an employer can escape liability
only if it persuades the court that the selec-
tion process producing the disparity has
5 manifest relationship to the employ-
ment in question.’” Connecticut v: Teal,
457 U.S. 440, 446, 102 S.Ct. 2525, 2530, 13

"L.Ed.2d 130 (1982), quoting Griggs v. Duke

Power Co., 401 US,, at 432, 91 S.Ct, at
854. The plaintiff in such a case already
has proved that the employment practice
has an improper effect; it is up to the
employer to prove that the discriminatory
effect is justified.

Intertwined with the plurality’s sugges-
tion that the defendant’s burden of estab-
lishing -business necessity is merely one of
production is the implication that the de-
fendant may satisfy this burden simply by
“producing evidence that its employment
practices are based on legitimate business
reasons.” Ante, at 2790. Again, the echo

from the disparate-treatment cases is un- -

mistakable. In that context, it is enough
for an employer “to articulate some legit-
imate, nondiscriminatory reason” for the
allegedly discriminatory act in order to re-
but the presumption of intentional discrimi-
nation. McDonnell Douglas, 411 U.S.,, at
802, 93 S.Ct., at 1824. But again the plu-
rality misses a key distinction: An employ-
er accused of discriminating intentionally
need only dispute that it had any such
intent—which it can do by offering any
legitimate, nondiscriminatory justification.
Such a justification is simply not enough to
Jegitimize a practice that has the effect of
excluding a protected class from job oppor-
tunities at a significantly disproportionate
rate. Our cases since Griggs make clear
that this effect itself runs afoul of Title Vil

* indirect or minimal relationship to job per-

.US., at 331-832, 97 S.Ct, at 27272128

unless it is “necessary to safe and effici

job performance.” Dothard v. Rawlinson, 53

433 U.S,, at 332, n. 14, 97 S.Ct,, at 2128; n.
14. See.also Nashville Gas Co. v. Saity, '
434 US. 136, 143, 98 S.Ct. 347, 352,54 _
LEd2d 856 (1977) (issue is whether, a
company’s business necessitates the adop-
tion of particular leave policies”); Griggs v.

Duke Power Co., 401 U.S,, at 432, 91 8.0, - o

at 854 (“any given requirement must haye
a manifest relationship to the employment
in question” (émphasis added)). sy

Precisely what constitutes a business e
cessity cannot be reduced, of course, toa
scientific formula, for it necessarily in-
volves a case-specific judgment which mivist
take into dccount the nature of the particu-
lar business and job in question. The term -

itself, however, goes a long way toward G

establishing the limits of the defense: ~'1"0
be justified as a business necessity an em-
ployment criterion must bear more than'an

formance. ' See Dothard v. Rawlinson, 483

(absent proof that height and weight “re-
quirements directly correlated with amoiint
of strength deemed- “essential to good job
performanece,”  requirements not justified
as business necessity); Albeémarle Paper
Co. v. Moody, 422 U.S,, at 431, 95 S.Ct.;at
2378, quoting EEOC’s Uniform Guidelines

on Employee Selection Procedures, 29 CFR -

§-1607.4(c) (“The message of these Guid_e-'

lines is thé same as -that of the. Griggs

case—that discriminatory tests are imper- -

missible ‘unless shown, by professionally
acceptable methods, to be ‘predictive of or

LR S .

tee, 3

significantly correlated with important ele- -

ments of work behavior which comprise or

are relevant to the job’ ™). Cf. Washington

v Davis, 426 U.S. 229, 247, 96 S.Ct. 2040,

2051, 48 L.EA.2d 597 (1976) (Title VII litiga-

‘tion “involves a more probing judicial re-
view, and less deference to the seemingly

reasonable acts of [employers] than is ap- ’

propriate under the Constitution where spe-

ol racial impact, without discriminatory

purpose, is claimed”). The eriterion must -

directly relate to a prospective employee’s
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. ability to perform the job effectively. And

even where an employer proves that.a par-
ticular selection process is sufficiently job-
related, the process in question may still be
determined to be unlawful, if the plaintiff
persuades the court that. other selection
processes that have a lesser discriminatory
effect could also suitably serve the employ-

" er’s business needs. Albemarle Paper Co.

v. Moody, 422 U.S,, at 425, 95 S.Ct, at
9375. In sum, under Griggs and its proge-
ny, an employer, no matter how. well in-
tended, will be liable under Title VII if it
relies upon an employment-selection pro-

" cess that disadvantages a protected class,

unless that process is shown to be neces-
sary to fulfill legitimate business require-
ments. The plurality’s suggestion that the

" employer does not bear the burden of mak-

ing this showing cannot be squared with
our prior cases. : oL
. i PR

1 am also concerned that, unless elabo-
rated upon, the plurality’s projection of
how disparate-impact analysis should be ap-
plied to subjective-selection processes may
prove misleading. The plurality suggests:
“In the context of subjective or discretion-

- ary employment decisions, the employer

will often find it easier than in the case of
standardized tests to produce evidence of:a
“manifest relationship to the employment in
question.’” Ante, - at 2791 This state-
ment warrants further comment in two re-

spects.

As explained above, once it has been
established that a selection method has-a
significantly disparate impact on a protect-
ed class, it is clearly not enough for .an

_ employer merely to. produce evidence that

the method of selection is job-related. .1t is

5. The American Psychological Association, co-
author of Standards for Educational and Psy-
chological Testing (1985), which is relied upon
by the EEOC in its Uniform- Guidelines, -has
submitted a brief as-amicus curiae explaining
that subjective-assessment devices are, in'fact,
amenable to the same “psychometric_scrutiny”

-

an employer’s obligation to persuade the
reviewing court of this fact. :
While the formal validation techniques
endorsed by the EEOC in its Uniform
Guidelines may sometimes not be effective
in measuring the job-relatedness of subjec-
tive-selection processes,® a variety of meth-
ods are.available for establishing the link
between these selection processes and job
performance, just as they are for objective-
selection  devices. See 29 CFR
§ 1607.6(B)(1) and (2) (1987) (where selec-

 tion procedure with disparate impact can-

not be formally validated, employer can
“justify continued use of the procedure in

- accard with Federal law”). Cf. Washing-

ton v. Davis, 426 US., at 247, and n. 13, 96
S.Ct., at 2051, and n. 13 (hiring and pro-
motion practices can be validated in “any
one of several ways"). The proper means
of establishing business necessity will vary
with the type and size of the business in
question, as well as the particular job for
w_hich the selection process is employed.
Courts have recognized that the results of
studies, see Davis v. City of Dallas, 111
F.2d 205, 218-219 (CA5 1985), cert. denied,
476 U.S. 1116, 106 S.Ct. 1972, 90 L.Ed.2d
656 (1986) (nationwide studies and reports
showing -job-relatedness of college-degree
requirement); the presentation of expert
testimony, id., at 219-222, 224-225 (crimi-
nal justice scholars’ testimony explaining
job-relatedness of college-degree. require-
ment and psychologist’s testimony explain-
ing job-relatedness of prohibition on recent
marijuana use); and prior successful expe-
rience, Zakorik.v. Cornell University, 129
F.2d 85, 96-(CA2 1984) (“generations” of
‘experience reflecting job-relatedness of de-
contralized  decision-making = structure
based on peer judgments in academic set-
ting), .can all be used, under appropriate
circumstances, to establish business neces-

as more objective screening devices, such as
written tests. Brief for APA as Amicus Curiae 2.
See also Bartholet, Application of Tide VII to
Jobs in High Places, 95 Harv.L.Rev. 947, 987-
988 (1982) (discussing feasibility of validating
subjective hiring assessments).

.
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sity.? Moreover, an employer that com- to justify the use of subjective practices as
plies with the EEOC's recording require- a business necessity is difficult to analyze
ments, 29 CFR §§ 1607.4 and 1607.15 in the abstract. Nevertheless, it bears not-
(1987), and keeps track of the effect of its  ing that this statement cannot be read,
practices on protected classes, will be bet- consistently with Title VII principles, to
ter prepared to document the correlation  jegzen the employer’s burden of justifying
between its employment practices and 8u¢ 55 employment practice that produces a
cessful job performance when requn‘ed 0 gisparate impact simply because the prac-
do so by Title VF' S tice relies upon subjective assessments.
The fact that job-relatedness cannot al  Tndeed, the less defined the particular crite-
ways be established with mathematical CeF 5 jnyolved, or the system relied upon to
;aul:dtindggi)rl:)%tf f;ii 2&322:;::?&;3 assess these criteria, the more difficult it
court to look to different forms of evidence M3 be for a reviewing court {0 assess the
to assess an employer’s claim of business connection, between the selection process
necessity. And while common sense surely and job performance. Cf, Albemarle Pa- -
plays a part in this assessment, a reviewing  PeT Co. 9. Moody, 422 U.S., at 433, 95 s.Ct., -
' at 2379 (validation mechanism that fails to -

court may not rely on its own, or an em- :
ployer’s, sense of what is “pnormal,” ante, identify “whether the criteria actually con-
at 2791, as a substitute for a neutral as- sidered were sufficiently related to the
sessment of the evidence presen’s In- [employer’s] legitimate interest in job-spe-
ployer’s “normal”  cific ability” cannot establish that test in

deed, to the extent an em '
practices serve to perpetuate a racially di§- question was sufficiently job-related). For

parate status quo, they clearly violate Title example, in this case the Bank supervisors
Vi uqlessdi&li\gy can t;)e.shm:v‘: to b;e”nec;s- were given complete, unguided discretion
sg'g’ mvfd D‘E;:: g’ w:;n%’o .clr(;!{a‘.] S, :.i in evaluating applicants for the promotions
430gg;1 S.Ct, at 0853 (“pl.-;.ctic':es pr’oce- in-question.” If petitioner can successfully
’ o ) ? d . ’ P o

dures, or tests neutral on their face, and fi?st?bhs:ledﬂ;)ai;crlfsponl;lenttss.;mg' pl:achci
e neuetsa :fin terms of intent,freec?.fl notﬂl:e exte?t(,) the baldazss::t;'lon th:tma ' pu‘;aexlly
“maintained if the operate to ‘freeze’ the :

y or discretionary selection process allowed re-

[discriminatory] status quo”). |
~ spondent to discover the best people for the

B job, without any further evidentiary sup-
port, would not be enough to prove job-re-

The plurality’s prediction that an employ-
er “will often find it easier” ante, at 2791,
"7. One of the hiririg supervisors testified that she

6. Asa corollary, of course, a Title VII plaintiff
. can attack an employer’s offer of proof by was never given any guidelines or instructions
on her hiring and promotion decisions. App.

presenting contrary evidence, including proo!
hiring methods failed in fact 161-162. Another testified that he could not
ific weight to any parti

that the employer's

to screen for the qualities identified as central - attribute spec

to successful job performance. In this case, for factors considered in his promotion decisions
example, petitioner could produce evidence that because “fifty or a hundred things” might enter
Kevin Brown; one of the white employees cho-  into such decisions- Id, at 135. '

sen over her for.a promotion, allegedly in part .

because of his greater “supervisory experience," 8. Because the establishment of business necessi-
proved to be totally unqualified for the position. ty is necessarily case-specific, I am unwilling to
App. 113. Six months after Brown was promot- preclude the possibility that an employer could
ed, his performance was evaluated as only ever establish that a successful selection among
wclose to being ‘competent.”” Record Vol. I, p. applicants required granting the hirer near-ab-
63, (Plaintiff's Exhibit 3). When he resigned solute discretion. Of course, in such, circum-

stances, the employer would bear the burden of

soon thereafter, allegedly under pressure, he
establishing that an absence of speciﬁed criteria

questioned_whether “poor communication ...,
inadequate training” or his personality, had ren- was necessary for the proper functioning of the

dered him unqualified for the job. Ibid. business.

latedness.®
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‘Allowing an employer to’éscape hablhty
simply by articulating vague, inoffensive-
sounding subjective criteria would disserve
Title VII’s goal of eradicating discrimina-
tion in employment. It would make no
sense to establish a general rule whereby
an employer could more easily establish
business necessity for an employment prae-
tice, which left the assessment of a list of
general character qualities to the hirer’s
discretion, than for a practice consisting of
the evaluation of various objective criteria
carefully tailored to measure relevant job
qualificatios. Such a rule would encour-
age employers to abandon attempts to con-
struct selection mechanisms subject to neu-
tral application for the shelter of vague
generalities.?

While subjective criteria, like obJectlve
criteria, will sometimes.pose- difficult prob-
lems for the court charged with assessing
the relationship between selection process
and job performance, the fact that some
cases will require courts to develop a great-
" er factual record and, perhaps, exercise a
greater degree of judgment, does not. dic-
tate that subjective-selection processes gen-
erally are to be accepted at face value, as
long as they strike the reviewing court as
“normal and legitimate.” Ante, at 279119
Griggs teaches that employment practices
“fajr in form, but discriminatory in opera-

tion,” cannot be tolerated under Title VIL.-

401 US,, at 431, 91 S.Ct, at 853. This
lesson should not be forgotten simply be-
cause the “fair form” is- 2 subjective.one.

9. See Atorio v. Wards Cove Packing Co., 810
F.2d 1477, 1485 (CA9) (en banc) (“It would
subvert the purpose of Title VII to create an
incentive to abandon efforts to validate objec-
tive criteria in favor of purely discretionary
hiring methods”), on return to panel, 827 F.2d
439 (CA9 1987), cert. denied, 485 U.S, —, 108
S.Ct. 1293, 99 L.Ed.2d 503 (1988), cert. pending,
No. 87-1387; Miles v. M.N.C. Corp,, 750 F.2d
867, 871 (CA11 1985) (subjective assessments
involving white supervisors provide “ready
mechanism” for racial discrimination). Cf. Do-
verspike, Barrett & Alexander, The Feasibility of
Traditional Validation Procedures for Demon-
strating Job-Relatedness, 9 Law & Psychology

Rev. 35, 35 (1985) (noting that “litigious climate.

has resulted in a decline in the use of tests and

-Justice STEVENS concurrmg in the

judgment: - R >
The questlon we granted certloran to

“decide, though extremely important, is also

extremely narrow. It reads as follows:

“Is the racially adverse impact of an
employer’s practice of simply committing
employment decisions to the unchecked
discretion of a white supervisory corps
subject to the test of Griggs vs. Duke
Power Co., 401 U.S. 424 [91 S.Ct. 849, 28
'L.Ed.2d 158] (1971)?”  Pet. for Cert. i.

Essentially for the reasons set forth in
Parts II-B- and II-C of Justice O’CON-
NOR'’s opinion, I agree that this question

‘must be answered in the affirmative. At

this stage of the proceeding, however, I
believe it unwise to. announce a “fresh”
interpretation of our prior cases applying
disparate impact analysm to objective em-
ployment criteria. ‘See ante, at 2788.
Cases in which a Title VII' plaintiff chal--
lenges an employer’s practxce of delegating
certain kinds of decisions to the subjective
discretion of its executives ‘will include too
many variables to be adequately discussed
in an opinion that does not focus on a
particular factual context. I .would there-
fore postpone any further:discussion of the
evidentiary standards set forth in our prior
cases. until. after the- District Court has
made appropriate findings concerning this
plaintiff’s prima facie evidence of disparate
impact and this defendant’s explanation for
its practice of giving. supervisors discretion
in making certain promotions.

an increase in more subjective methods of hir-

- ing). AR

10. Nor can the requirement that a plaintiff in a
disparate-impact case specify -the' employment
practice responsible for the statistical disparity
be turned around to shield from liability an
employer whose selection process is so poorly -
defined that no specific criterion can be identi-
fied with any certainty, let alone be connected
to the disparate effect. Cf. ante, at 2788 (plain-
tiff is responsible “for isolating and identifying
‘the specific employment practices that are alleg-
edly responsible for any observed statistical dis-
parities”).
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WORDS AND PHRASES RELATED TO "BUSINESS NECESSITY"
FROM CASE LAW

Section 4 of Kennedy/Hawkins as it would apply to a single
employment practice:

Section 4. An unlawful employment practice based on
disparate impact is established under this section when
a complaining party demonstrates that an employment
practice results in a disparate impact on the basis of
race, color, religion, sex, or national origin, and the
respondent fails to demonstrate that such practice is
required by business necessity.

Definition of "Business Necessity" which would appear in
section 3:

Administration: "reasonably related to job performance
or other legitimate business interest."

Kennedy/Hawkins bill: "bears a substantial and

demonstrable relationship to effective job
performance."

Alternatives from previous cases:

1. has "a manifest relationship to the employment in
question." Griggs, 401 U.S. 424, at 432. Cited with
approval by the dissent in Wards Cove, 109 S.Ct. 2115, at
2129. Cited with approval by the majority in Albemarle
Paper Co. v. Moody, 422 U.S. 405, (1975) at 425. Cited with
approval by the dissent in Furnco Construction Co. v.
Waters, 438 U.S. 567 (1978) at 583._

2. 1is "demonstrably a reasonable measure of job
performance." Griggs, supra, at 856. Cited with approval
by the dissent in Wards Cove, supra, at 2129, fn.8. Cited
with approval by the majority in Albemarle Paper, supra, at
426.

3. "a neutral practice that operates to exclude minorities
is nevertheless lawful if it serves a valid business
purpose." Wards Cove, supra at p. 2129 (emphasis added.)
This is a quote from the dissent.

4. '"employer must ... demonstrate that 'any given
requirement [has] a manifest relationship to the employment
in question'" Connecticut v. Teal, 457 U.S. 440 (1982).
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Cited by the dissent in Wards Cove, supra, at p. 2130, on
the issue of burden of proof.

5. "If an employer does then meet the burden of proving
that its tests are 'job related,' it remains open to the
complaining party to show that other tests or selection
devices, without a similarly undesirable effect, would also
serve the employer's legitimate interest in 'efficient and
trustworthy workmanship.'" Albemarle Paper Co. v. Moody,
supra at 425, quoting McDonnell Douglas Corp. v. Green, 411,
Uu.s. 792, (1973), at 801._

6. "There is, in short, simply no way to determine whether
the criteria actually considered were sufficiently related’
to the Company's legitimate interest in job-specific ability
to justify a testing system with a racially discriminatory
impact." (emphasis added.) Albemarle Paper Co., supra, at
433.

7. Citing the EEOC guidelines, the Court in Albemarle Paper
Co., stated at page 431, "The message of this Guidelines is
the same as that of the Griggs case ~- that discriminatory
tests are impermissible unless shown, by professionally
acceptable methods, to be ‘'predictive of or significantly
correlated with important elements of work behavior which
comprise or are relevant to the job or jobs for which
candidates are being evaluated.' 29 CFR 1607.4(c)."

8. "to be justified as a business necessity, a practice
must directly relate to a prospective employee's ability to
perform the job effectively; i.e. it must be necessary to
fulfill legitimate business requirements."” Blackmun,
Brennan, and Marshall, agreeing that disparate-impact
analysis may be applied to subjective or discretionary
selection processes in _Watson v. Fort Worth Bank and Trust,
108 s.Ct. 2777 (1988), at 278l.

9. "To be justified as a business necessity an employment
criterion must bear more than an indirect or minimal
relationship to job performance. See Dothard v. Rawlinson,
433 U.S., at 331-332 ... The criterion must directly relate
to a prospective employee's ability to perform the job
effectively." Watson v. Fortworth, supra at 2791._
Blackmun, Brennan, and Marshall concurring in part.
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business interests. For the same reason, any formulation
using the term "demonstrably" should include a definition of
that term as applied to subjective practices.

Other issues not addressed by the letter:

(o]

An issue not addressed in the letter at all is that, as
currently written, the once the complaining party has
made out a prima facie case, the respondent must
demonstrate that the employment practice is "required
by business necessity".

The standard should be that the employment practice is
"justified by business necessity". This is one of the
changes suggested in the draft prepared by the group in
your office and is consistent with the Majority Report
on this issue.

With respect to the issue of naming the particular
practice, if under new (iii) the complaining party
cannot name a particular practice or practices, the
employer should be required to demonstrate business
necessity only for those employment practices

"sufficient to have caused the disparate impact.

Although the case that Kennedy purports to have in mind
under this subparagraph is one in which a set of
practices cannot be disaggregated, the employer should
not have to justify each practice if he/she can
demonstrate that the disparate impact would have
occurred anyway because of a subset of the group of
practices that is justified by business necessity.

Attached is proposal for a counteroffer to Senator Kennedy
reflecting the issues addressed above. It has not been reviewed
by anyone outside of this office.



Group of Employment Practices

"(iii) if the court finds that the complaining party can
identify, from records or other information of the
respondent reasonably available (through discovery or
otherwise), which practice or practices, if any, contributed
to the disparate impact, (A) the complaining party shall be
required to demonstrate which specific practice or practices
contributed to the disparate impact, and (B) the respondent
shall be required to demonstrate business necessity only as
to the specific practice or practices demonstrated by the
complaining party to have contributed to the disparate
impact; and if the court finds that the complaining party
cannot so identify which practice or practices, if any,
contributed to the disparate impact, the complaining party
shall be required, as set forth in subsection (k)(1)(B), to
demonstrate that a group of employment practices result in
the disparate impact, and the respondent shall be required
to demonstrate that some or all of such [group of]
employment practices, sufficient to have resulted in the
disparate impact, are justified [required] by business
necessity."

Business Necessity

"Business necessity means, in the case of employment
practices involving selection (e.g. hiring, assignment,
transfer, promotion, training, apprenticeship, referral,
retention, or membership in a labor organization),
[substantially and] demonstrably a reasonable measure
[related to successful] of job performance, or, in the case
of employment practices not involving selection, means
[substantially and] demonstrably related to a legitimate
[compelling/overarching/essential objective] business
interest of the respondent. For the purposes of a
subjective employment practice, "demonstrably" means
evidenced by more than the unsupported opinion of the
respondent but does not necessarily require the same kind of
evidentiary submission as would be required in the case of
an objective employment practice.".
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Negro employess at respondent’s gererating plant brought this action, )
" purstant to Title VII of the Civll Rights Act of 1964, challenging
respondent’s requirement lL.;f a high schaol diplanz or passing of
intell gence: tests as a condition of emplbyinent in or transfer to
jobs at the plant. These itements | were mt directed at or
intended to measure ability, to lean 0 |perform a particular job
or category of jobs. While § 702 (s) of {the Act makes it an un-
lawful employment prectice for an em oyer to Lmrt segregate,
ﬁr clzssify employees to djpfive them of émployment cpportunities
r acversely to affect thesr status beause of rase, color, religion,
sex, or matinal origin, §/703 (h} authorizes the wse of any pro-
fessionajly developed abunygm, provided that it i not designed,
intended, or used to dise te. The Distriet Court found that
pondent.’s fowcr policy of meal idiserimimaticn had ended, ard
hat Title VII, being prospective enly, did ino¢ reach the prisr
incquitics.  The Court of| Appeais reversed ini far, rejecting the
dirg that residud disqriminatior, {riding from prior’ practicss
as insulated from remedihl action, bt agread wich 1he lower court
there wis no showing of disrririnatory purpose in the adop-
tion I the diploma and test recuirements. It heid that, ahsent
such discriminalory purpose. use of the requirements was permil-
ted, ind rejected the clainy that becaus: & disprroportionate nuchber
‘f Negroes was rerdered ineligible for proinciion, transfer, or
employroent, the recuiremerts were vnlawiul ualess shown to he
job riated. Held: ‘ P | |
| L The Act requirs lhc diminzti\:n of aniﬁml,larbitmry,lud
nnetessary barriers toe employment tht operite! invichously o
iscriminate on the bads of race, and, if, a3 hers, in etoployment
ractice that operstes 0 ex:lude Neg-oes cannot be shown to he
felated to job perfosmmq{e, it is prohib;

; : ited, ‘no withstanding the
poplover’s lack of dscrimmatory ioteat. Pp. 420433,

{ 2. The Act does not eFlude th: wse of testing or Ineasuritg

prucedures, but it does prpscribe zving themn cortrolling force un-

i
f
i

1

GEIGGS v. DUKE POWER CO. 25
! _Opinion of the Court

less they are deu.on%trubly 3 reasorable measure of jcb perfoﬁn
ance Pp. 43346, .

420 F.2d 1225, reversed in pairt.

{
‘Bumces, €. J., deliversd the opimion of the Court, in which all

members joined excepl. E»MNA;N, J., who took no part in ths con-
sideration o1 decision of the 1

Jack Greenbery argued the eause for petitioners. With
him cn the briefs were James M. Nabrit 111, Norman C.
Amaber, William. 1. Robinson, Conrad O. Pearson, Julius
LeVoane Chambers, and Albert J. Rosenthal.

George jIV Fergusen, Jr., argued the cause for respond-
ent. With him or. the brief were Wiiliam . Ward, Jr.,
and George M. Thorpe.

Lavrence M. Cohen argued the cause for the Chamber
of Commelrce of the United States as amicus curie urging
affirmance. With him on the brief were Francs V.
Lowden, Ir., Ge:ard C. Smetana, and Milton A. Smith.

Briefs ¢f amixi curige urging reversal were filed by
Solicitor (Fenera! (Friswoid, Assisiant Attorney General
Leonard, [Deputy Sclicitor General Wallace, Devid L.
Rose, Sianley Hebert, and Russell Specter for the United
States; by Louis J. Lefkowita, Atvorney General, p-o ae,
Samuel A! Hirshouniz, First, Assistant Attorney General,
and Gevrge D. Zuckerman and Dominick J. Tuminaro,
Assistant [Attorreys General, for the Attorney General
of tha Stiate of New York; and by Bernard Kleiman,

3

Elliot Predhoff, Michael H. Fottesnan, and George H.
Coher foq the United Steelworkers of America, AFL-CIC.
1

Mz CHier Jusmice :Bumm elivered the cpinion of
the Court. ‘ '

We gratited the writ in this case to resclve the question

whetter an emplover is prohibited by the Civil Rigats — |

Act of 1964, Title VII, from requirirg a high school edu-

i
t
!
!
i
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cation or passing of a standardized general intelligence Comp'a{xy openly (_iiscfriminated on the. bans of race in

test a3 & condition of employment in or transfer to jobs the hiring and assigning of employees at itg Dan River

when (a) neither standard is shown to be significantly i plant. The plant was organized into ﬁ\:e operating de-

related to su ful iob o ce Foqares - ;tsrtments: (l_) Labor, (2) Coal Handling, (3) Opera-

_ e Coess N NlmegrmoesL at & sul iall _ tz’ons, {4) Maintenance, and §5) Laboratory and Test,

9 higher rate than white applicants, and (c) the jobs in ) Negroes vere employe-d m.'ly m t:he Labor Dep ent

question formerly had been filled only by white em- where the highest paying jobs paid less than the lowe'st

- ployees as part of s I ding practice of giving ' ‘paying jobs in the other four “operating” departments in
prefersnce 10 whites? -

which only whites were employed.? Promotions were

. - .oy mally made within each department on the basis of
Congress provided, in Title VII of the Civil Rights Act ‘ . jormally n . .
of 1864, for class actions for enforeement of provisions - &bg:?m?io:e:n;ﬁ:xﬁn into & department usually
of the Act and this proceedin was brought by a N . ..
of incumbent Negt: employzes against ugth;‘::'e m 5 I'.' 1855 the Compa.ny mslnt.ut_efi & po !'cy of requiring
Company. All the petitioners are employed at the Com. . L a high school education for ntial essignment to any
pany's Dan River St Station, & power ge . B} department except Labor, and for transfer from the Coal
facility located at Draper, North Carolina. At the tin. B Handling to any “inside” department, (Operations, Main.
this action was instituted, the Company had 95 empioyees genan;e, or Labor?.t?ry)i; When the Company sbandoned
at the Dan River Station, 14 of whom were Negroes; 13 of i Py of reatricting Negroes to the Labor Department
these are petitioners here. _ n 1!!69, completion of high school also was made o pre-
The Distriet Court found that prior to July 2, 1965 From tho g ransfer from Labor to any other department,
the effective date of the Civil Rights Act of 1864 f.hé From the time the high school requirement was instituted
e : to the time of trial, however, white employees hired be-
1 The Act provides: : ’-' fore the time of the high school education requirement
“Sec. 703. (a) It shall be an unlswiul employment practice for H continued to perform satisfactorily and achieve promo- ~
" employe— ) _ _ tions in the “operating” departments. Findings on this
“(2) to Emit, hasify b . _ . score are not challenged.
Wbif:h)'onld o :, t&:rw dm:rnh:nym mmof‘:ip;;{ ' : The Company added a further requirement . for new
ment opportunities or otherwise - affect his status as an _: employees on July 2, 1965, the date on which Title VII
adversely .
employee, because of such individual's race, eolor, religion, sex, or became effective. To qualify for placement in any but
Bational origin k the Labor Department it became necessary to register
“(h) Nuw any m provisicn d’ this title, it.dnu L . satisfactory scores on two professionally prepared apti-
mtbemunhwﬁnunploymmpncﬁeelorinanpbyu... i
tnglvemdtoutupontbamhjofmypmfeuiomnydﬂehped .’Alfepovuﬁmmedhlnbmanopentmgdcplnmem
shility test provided that ouch test, its sdministration or acry Bl e 106, five manths fter chrges had been ld with the
uponthemnltanmtdu‘gned.madedumdtolﬁwmu Equal Employment Opportubity Commissian. The emplayee, a high
bemmeofmee.whr, 5 'nn,mormtiomlwigin. ” 28 Stat nhoo!mdmtewhohadbegunmtbehbornepanmmtmwss
255, 42 U. 8. C. §2000e-2.
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tude tests, as well as to have a high school education.
Completion of high school alone continued to render
employees eligible for transfer to the four desirable de-
. partments from which Negroes had been excluded if the
incumbent had been employed prior to the time of the
new requirement. In September 1965 the Company be-
gan to permit incumbent employees who lacked high
school education to qualify for trensfer from Labor or
Coal Handling to an “inside” job by passing two tests—
the Wonderlic Perzonnel Test, which purports to measure
general intelligence, and the Bennett Mechanical Com-
prehension Test. Neither was directed or intended to
measure the ability to learn o perform & particular job
or category of jobs. The requisite scores used for both
initial hiring and transfer approximated the national
median for high achoo! graduates.® -

The District Court had found that while the Company
previously followed a policy of overt racial discrimination
in a period prior to the Act, such conduct had ceased.
The Distriet Court also concluded that Title VII was

-

intended to be prospective only and, consequently, the
rective action suthorized by the Act. .
The Court of Appeals was confronted with a question
of first impression, as are we, concerning the meaning of
Title VIL. After careful analysis & majority of that
court concluded that a subjective test of the employer's
intent should govern, particularly in a close case, and
that in this case there was no showing of a discrimi
purpose in the adoption of the diploma and test require-
ments. On this basis, the Court of Appesls concluded
there was no violation of the Act. o .

> The test standards are thus more stringent than the high school
requirement, since they would screen out approximately half of
all high school graduates.

mpact of prior inequities was beyond the reach of eor-

y‘
-\

L
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The Court of Appenls reversed the Distriet Court in
part, rejecting the holding that residual discrimination
arising from. prior employment, practices was insulated
from remedial action*: The Court of Appeals noted,
however, that the Distriet Court was cotrect in its con-
clusion that there was no showing of -a racial purpose or
invidious. intent in the adoption of the high school di-
ploma requirement or general intelligence test and that

these standards had been applied fairly to whites and

Negroes alike. It held that, in the absence of a discrim-
inatory purpose, use of such requirements was permitted
by the Aect. In so doing, the Court of Appeals rejected
the claim that because these two requirements operated
to render ineligible a markedly dispropartionate number
of Negroes, they were unlawful under Title VII uniess
shown to be job related* ' We granted the writ on these

caims. 399 U. S. 926,

The objective of Congress in the enactment of Title
VII is plain from the language of the statute. It was to
achieve equality of employment opportunities and re-

nsed.

413-649 0 - T2 - 33
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move barriers that hawv: ted in the past|to fayor
, an identifiable group of while employees over dther em-
. ployees: Under the Act, practices, procedures' or tekts
- neuttral.on their face, and even neutrul in terms bf intent,
cannot -be maintained if they operate to “f ” the
. statua duo of priog discriminatory employment fprantieL.s.
The Court of Appeals’ opinion, and the partial dissent,
agreed that, on the record in the present case, “whites
register!far beiter on the Company’s alternative: require-
.ments” than Negroes.* 420 F. 241225, 1239 n. 6. This
‘consequence would appear ko be directly tracesble to
‘race. Basic intelligence must have the means of articu-
lation tp manlfest itself fairly in & teating process. Be-
-cause they are Negroes, petitioners have long received
inferior education in segregated schools ard this Court
"expressly recoznized these differences in Geston: County
V. United Staies, 395 U. 8. 285 { 1963}. There, because

‘of the inferior education received by Negmes in North -

Carolins, this Court barred the institution of a. literacy
‘test for voter registraticn on the ground that the test
‘would abridge the ri to vot? indirectly on aceount of
race. Congres did not intend by Title. VII, however,
to guarantee & job :: every person regardless of qualifi-
cations. In short,

¢In North i, 1960 census mtluua dlow ﬂnl;.--whilé 349,
of whits males had conspleied high school, only 129, of Negro males
had done s0. T, 8. Burean of the Cnss, U. 8. Cexsus of Popuia-

47,

Sitailarly, with respect to standardized tests, the EEOC in one

case found ‘that wee of » batiery nf tests incliding the Wonderlic
and [Bennett tests used by the Company in the instart vass, resuited
in 5619% of whijes prssing the testr, 13 compered with only 695 of
the biacks. Decison of EEOC, CCH Empl. Prac. Guide, 1 17,3045
{Dec. 2, 1966). BSes nleo Desision o EFOC Y0-558, CCH Empl.
Prac. Guide, 1613 (Feb. 19, 1070). C

e Act does mot command that any ‘

tion: ‘1080, Vol. I, Tharacteristics of the Populstior, pt. 35, Table .

: pletien requi
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person be hired simply becawse he was f?omerly the sub-

ject of discrimination, or becanse he is o ber of a
mincrity group. Disriminatory prefererice for any
grou, minprity or majority, is precisely and only what
Congress has proscribed. Waat is required by Cangress
is the removal of artificial, arbitrary, ‘and unnecessary
barriers to employment when the barriers operate in-
vidiously to diseriminate on the basis of ragial or other
impermissible classification. ;

Cangress has now providel that tesis or eriteria for
emplbyment or promotion may nos provide: equality of
opportunity merely in the sense of the fablzd offer of milk
to the stork and the foxr. On the contrary, Congress has -
now required that the posture and condition of the job-
seeker be taken into sccount. It has—to resort again to

. the fable-—provided that the vessel in whieli the milk is
 proffered be ong all seekers ezn use. The Act proscribes
“ not cnly overt discrirhination but aiso practices that are

fair i1 form, but diseriminatory in oreration. The fouch-

- stone is business necessity. [f an amployment peactice
: which operates fo exclude Negroes cinndt be showri to be

relaied to job perforraance, tie practice is prohibited.
On the: record befoe us, neither the high school eom-
ent nor the genersl intelligence {est is -

- shown to; bear embr strable relationship .o successful

" performane: o

ich i, weas used.
were adoplzd, as the Court of Ap>eals soted, without
mesringful study of therr relazionship to job-performance
ability. Rather, a vice president of the Cornpany testi-
fied, the requirements were irstituted on the: Company’s
judgrent that they geerally woul imiprove the over-
all quality of the worlk “orce. C

The ev._iderJoe',‘ however, shows that enployees who
have not .completed high schoo] or taken the tésts have
eontinued: to perfonn satis'facu‘)rily; and meke progress
in departments for which the Righ schoo! snd test eri-

1
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ia are now uae{d' The ptomotm record of presenf
ployees who would not be able to meet the new oriterid
us suggests the poesitility that the requirements ma
t be needed even for the limited purpose of preservin
e avowed poz; of advancement within the Conpany
context of this case, it is unnecessary to J‘each th
q £:on whether testing requirements that take iato ac-
o capability for the next succeeding position o
telﬂted future p%omotxon might be utilized upon s show
g taat such | ng-fange requircments fulfill a genum
bpsiness need. |In the present case the Compaiy th
made no such showing.
| The Court of Appeals held that the Company h
adopted the digloma and test requirementa without an
“Intention to 1‘5‘2:1111111&&3 against Negro embhyees.‘]
F.2d, at 1 Wa do npt sugzest that either the
istrict Court of the Conrt of Appeals erred in examining
lie employer’s ”nten‘t but good inteat or absenée of"x)iﬁ
ininatory intent doax not redeem emplo_rment p
d res ar testing mechanisms that operate as “tLuilt-i ,j
headvnnds" for| minority groups and :are unrelated
measuring job a;nblhtj l
The Company’s lack of dismmlmtory intent s sug-
ed by special 2fforts to help the undereducated em-
plove:s through Company financing of two-thirds the
cost of tuition for high school training. But Cungress

directed the thrust oLA,he:Ae&—ta—fh sequerces of
ent’ﬁrq:tlees, not simply the motivation

a/,ht,O)%s placed on the egy_lm
g that any given: requirement must )

manifest relationship fo tie employment in

/I

q“e St"o L M
" For mmp{?ﬁﬁﬁ*lu}yﬁ m

perceniage of wiuté employeess who were. p‘ono‘ed but who 'were
ngt hich schocl graduites was neardy identical to the pemntage of
nnngndun.tq in Lh ennre white work force.

t
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The facts of this ca I dempnst ate the inadequncy of
broad and getieral testing devices as well as the infirmity
of using diplomas or dégrees .as fixed measures of capa-
bility. Hisiory ia filled |with examples o me1) and women
who renderad' highly . ecttve perfo! without the
conventionsl badges of laccompllishment in terms of cer-
tificates, diplomas, or degrew iplomas and tests are:
useful servants but Congress has mand ted the com-' -
monsense.proposition that they are not to me masters:
of reahty i

The Cqmpany eontends that its general mtall:gen*e
tests are pecifically permitted by § 703 (h) of the Act.®.
That section authorizes the use of “any professionally
developed ability test” that is riot “dl'sxgned ‘ntended
or used to discriminate because of race . . . .” (Emph.a-'
gis added)

The Equal Employment Cipportunity Commmonl
having enforcement responsibility, has Ted guidelines
interpreting $703 (h) tc¢ permit. only use of job-’
related tests.” 'The adxninitmtive interpreta:ion of the

* Secticn 708 (h) applies only| to tests. It has no lpplmbxl,t)
to the high schoo! diploma. requirement.

*EEOC Guidelines on Fimpl ot Tstmu Pracelu-es, issed’
Angust 2¢, 1666, _provide:

“The n accordicgly interprets pmfesmom.ly developed
ability test’ i0 mean a test which fairly messures the knowiecge
ot skills required by the pariicular ‘jobi or class of ;jods which the
spplicant seeits, or which faidy afford: the enployler a chance to
measure the applicant’s Jbutv to perfarm a particular job or chss
of jobs fact that n test -wus prepared by an individual or
organization elaiming experiise in tesi; preparation does met, without
more, justily its use within tte meaning of Title VII.

The EEOG posmon has ‘been rated in the new Sudelines ou
Employee Seection Procedures, 20 CFI § 1607, 35 Fel. Reg. 12333
(Aug. 1, 1970). iThese. guidelines dernand that aslayers using
tsts bave aviilable 7data dvmonstrat ing; that the test i predictive of

ificant; y eorréated with important elements of vork helavior
‘h: h camarise or are relevent to the job or jobs for wheh cand*daia
ace being m{luazéd ' Id., at § 1607.4 I'c).

: | |
' | : |
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. Act by the enforcing agency is entitled to great deference.

See, e. g., United States v. City of Chicago, 400 U. S. 8
(1970); Udall v. Tallman, 380 U. S. 1 (1965); Power

" Reactor Co. v. Electricians, 367 U. S. 396 (1961). Since
the Act and its legislative history support the Commis-

sion’s construction, this affords good reason to treat the
guidelines as expressing the will of Congress.

Section 703 (h) was not contained i in the House ver-
sion of the Civil Rights Act but was added in the Senate
during extended debate. For & period, debate revolved
around claims that the bill as proposed would prohibit
all testing and force employers to hire unqualified per-
sons simply because they were part of a group formerly
subject to job discrimination.”® Proponents of Title VII
sought throughout the debate to assure the critics that
the Act would have no effect on job-related tests. Sen-
ators Case of New Jersey and Clark of Pennsylvania,
comanagers of the bill ‘on the Senate floor, issued a
memorandum explaining that the proposed Title VII

“expressly protects the employer’s right to insist that

any prospect.xve applicant, Negro or white, must meet the

applicable )Ob gualifications. Indeed, tbe very purpose
of title VII is to promote hiring on the basis of job

qualifications, rather than on the basis of race or color.””

110 Cong. Rec. 7247 (Emphasis added) Despite

l°mmgmnddmmmpmptedbytbedecnonof'

& hesring examiner for the Ilinois Fair Employment Commission
in Myort v. Motorola Co.- (The decision is reprinted at 110 Cong.

‘Ree. 5662.) That case snggested that standardised tests on which
-whnupufomedbetterthanmemldnmbemd The

dmmmhkmtomntlntmdxtdsmlﬂmrbemﬂ-
fied even if the needs of the business required them. A pumber

of - Senators feared that Title  VII might produce a similar result. -

Seec remarks of Senators Ervin, 110 Cong. Rec, 5614-5616; Smathers,

. id., st 5999-6000; Holland, id., at 7012-7013; Hill, id.,, at 8447;

Tower, id., ltmi Talmadge, id., ltm Fulbnght id., at
§599-9600; and Ellender id., at 9600.

** The Court of Appeals majority, in finding no requirement in

“‘Title VII that €mployment tests be job reinted, relied in part on &
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these assurances, Senator Tower of Texas mtmdueé& an

‘smendiment authorizing “professionally developed ability

testz” Proponents of Title VII opposed the amendment 4
because, as written, it would permit an employer to give
any {est, “whether it was & good test or not, so long as

it was professionally designed. Discrimination could a¢- .

tually exist under the guise of complianee with the stat-
ute.” 110 Cong. Rec. 13504 (remarks of Sen. Case).
The amendment was defeated and two days later Sen-

~ ator Tower offered a substitute amendment which was .

adopted verbatim and is now the testing provision of -

~ §703 (h). Speaking for the supporters of Title VII, Sen-
_ ator Humphrey, who had vigorously opposed the first

amendment, endorsed the substitute amendment, stating:
“Senators on both sides of the aisle who were deeply

_ mtereseed in title VII have examined the text of this -

quotation !mm an earlier Clnrk—Cue mterpmtwe memorandum
addressed to the question of the constitutionality of Title VII. The.

" Senstors said in that memorandum:

“There i Do requirement in title VII that employers abendon
bouﬁdeqnahﬁmtnnhuuwhm because of differences in back-
ground and education, ‘members of some groups are able to perform _
better on these tests than members of other groups. An employer
my-ethuqnnluﬁutmmubghuhehhs,hemymmm

" mine which ;pphanhlnvcthuequhﬁuhnm.mdhmyhm

mpmdprmtemthebamoﬂutpeﬁomm” 110 Cong.
Ree. 7213. :

However, nothing there stated conflicts with the later memorandum
denhngspeaﬁulymththedetmeomnphyutuung,lmcm
Racﬂ-ﬂ(motedfmmmtheta‘llbove)mwhch&nnonﬂnk
and Case explained that tests which -measure “applicable job
quahﬁuhons"uepermmbleundu'm.levu Inthzarherm
orandum Clark and Case assured the Senste that employers were
nuttobeptohi!medtmmngtsuthndm:mumnhﬁcﬂm
Certainly a reasonzhle interpretation of what the Senators meant,
in light of the subsequent memonndum directed specifically at
employer testing, was that nothing in the Act preveats: employers
from requiring that-spplicants be fit for the job.
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amendment and have found it to be in accord with the
intent and purpose of that title.” 110 Cong. Rec. 13724,
The amendment was then adopted.® Fium the sum of
_the legislative history relevant in this case, the conclu-
sion is inescapablg that the EEOC's construction of
§ 703 (h) to require that employment tests be job related
eémports with congressional intent. ,

Nothing in the Act precludes the use of testing or
measuring procedures; obvieusly they are useful. What
Congress hes forbidden is giving these devices and mech-
anisms controlling force unless they are demonstrably a_
- reasonable measure of job pe Congress has

not commanded that the less qualified be preferred over
the better qualified simply because of minority origins.
Far from disparaging job qualifications as such, Congress
has made such qualifications the controlling factor, so
that race, religion, nationality, and sex become irrelevant.
WhatCon'gregshascommandediathatanyteatsused
must measure the person for the job and not the person
in the abstract. -

The judgment of the Court of Appeals is, as to that
portion of the judgment appealed from, reversed.

Mr. Jusrice BRENNAN took no part in the considera-
tion or decision of this case.

'*Senator Tower's ariginal amendment provided in part that a
teatwonldbepermimﬂ;le“l’...inthceneoimyindividmlwbo
8 seeking employment 'ithau-hunpldyer,mehtutdmigmdtn
determine or predict whether such individual is suitable or trainable
with respect to his employment i the particular buainess or. enter-

prisa invoilved ... ™ 110 Cong. Rec. 13452 This language indicates -

thatSemtorTowa-'saimmtimplytomkyeuhiﬁthtiob-
related tests would be permitted. The opposition to the smendment
vaz based on its oose wording which the proponents of Title VII
feared would be susceptible of misinterpretation. The final amend-
ment, which was acceptable to all sides, could hardly have required
less of a job relation than the first. ,
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GILLETTE v. UNITED STATES -

CERTIORARI TO TEE UNITED STATES COURT OF APPEALS
FOR THE BECOND CIRCUIT

No. 85. Argued December 9, 1970—Decided March 8, 1871%

Petitioner in.No. 85, who was convicted for failure to report for
induction, and petitioner in No. 325, who sought dascharge from
the armed forces upon receipt of orders for Vietnam duty, elaim
exemption from military service because of their conscientious
sbjection to participation in the Vietnam conflict, as an “onjust”
war, pursuant to §6 (i} of the Military Selective Service Act of
1967. That section provides that no person shall be subject to
“service in the armed forces of the United States who, by reason
of religious training and belief, i conacientiously opposed to par-
ticipation In war in any form” Petitioners also chn.llenge the
constitutionality of §6 (j) as construed to cover only objectors
to all war, as violative of the Free Exercise and Estsblishment of -
Religion Clauses of the First Amendment. Held: ‘

1. The exemption for those who oppose "po,rumpahonm war in
aay form” .applies to those who oppose participsting in all war
and not to those who object to participation in & particular war
only.mﬂthehttsobjecﬁonixd’giminwet- Pp.
44)-448. ;

2. Section 6(j) does not violate the Establishment Ciause of
the First Ameadment. Pp. 448-460. . ' ‘

{3} The section on its face does mat discriminate on the basis
" of religious sffilistion or belief, and petitioners have not shown the

absence of neutral, secular bases for the exemption. Pp. 450453, _

(b) The exemption provision focuses on individual conscien-
tious belief and mot on asctarian affiliationa. P.ALS&.

"(c) There -are valid neutral ressons, with theeentn.lm-
‘Mw&pmnfhiminth.e.mmof
milituymuuip&m,forﬂnmuminmlhmh@oltheu-
emption to “war in any form,” and therefore § 6 (i) cannot be
said to reflect & religious preférence. ' Pp. 454480,

"Tw'tho.m.va.medd,onefnhnrim
the United States Court of Appeals for the Ninth Circuit,
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The term required by business necessity means:

(1) in the case of employment practices primarily
intended to measure job performance, the practice or group of
practices must bear a significant relationship to successful
performance of the job.

(2) in the case of other employment practices that are
not primarily intended to measure job performance, the practice
‘or group of practices must bear a significant relationship to a
significant business objective of the employer.

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay
are not sufficient; demonstrable evidence is required. The
court may rely on such evidence as statistical reports, .
validation studies, expert testimony, prior successful
experience and other evidence as permitted by the Federal Rules
of Evidence and the court shall give such weight, if any, to
such evidence as it deems appropriate.

A There would also be in the statute the following ldnguage,

"This language is meant to codify the meaning of business
necessity as used in Griggs and other opinions of the Supreme.
Court."

Strike subsection 703(k)(1)(B) and insert at the end of (A) the
following:

rovided, however, that where a group of interrelated
employment practices produce a single employment decision
and the elements of the decision are not capable of
separation for analysis, the group of employment practices
shall be treated as a single employment practice and may
be.challenged as such and. defended as such. )

Legislative history: [Agreement that plaintiff can plead a
group of employment practices, and the determination of whether
a group of employment practices in fact is not capable of
separation for analysis shall be made after discovery.]



The term required by business necessity means:

(1) in the case of employment practices primarily intended
to measure job performance, the practice or group of practices
must bear a significant relationship to successful performance of
the job.

(2) 1in the case of other employment practices that are not
primarily intended to measure job performance, the practice or
group of practices must bear a significant relationship to a
significant business objective of the employer.

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay are
not sufficient; demonstrable evidence is required. The court may
rely on as such evidence statistical reports, validation studies,
expert testimony, prior successful experience and other evidence
as permitted by the Federal Rules of Evidence and the court shall
give such weight, if any, to such evidence as it deems
appropriate.

LEGISLATIVE HISTORY

"This language is meant to codify the meaning of business
necessity as used in Griggs and other opinions of the Supreme
Court."
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The term required by business necessity means:

(1) in the case of employment practices primarily intended
to measure job performance, the practice or group of practices
must bear a significant relationship to successful performance of
the job. A

(2) in the case of other employment practices that are not
primarily intended to.measure job performance, the practice or
group of practices must bear a significant relationship to a
significant business objective of the employer.

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay are.
not sufficient; demonstrable evidence is required. The court may
rely on such evidence as statistical reports, validation studies,
expert testimony, prior successful experience and other evidence
as permitted by the Federal Rules of Evidence and the court shall
give such weight, if any, to such evidence as it deems
appropriate.

Legislative History: "This langugage is meant to codify the
meaning of business necessity as used in Griggs and other
opinions of the Supreme Court."

Strike subsection 703(k)(1)(B) and insert at the end of (A) the
followings

provided, however, that if the elements of a -
decision-making process are not capable of separation

for analysis, they may be analyzed as one employment

practice, just as where the criteria are distinct and

separate each must be identified with particularity.

Legislative History: Agreement that plaintiff can plead the
elements of a decision-making process as one employment practice,
and the determination of whether the elements in fact are not
capable or separation for analysis shall be made after discovery.

{NOTE: This paragraph would
be added at the end of the
proposed legislative history
with the last five words
before the citation
eliminated, as agreed, from
the end of the last
paragraph.}
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appropriate.
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provided, however, that if the elements of a
decision-making process are not capable of separation
for analysis, they may be analyzed as one employment
practice, just as where the criteria are distinct and
separate each must be identified with particularity.

Legislative History: Agreement that plaintiff can plead the
elements of a decision-making process as one employment practice,
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capable or separation for analysis shall be made after discovery.
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before the citation
eliminated, as agreed; from
the end of the last
paragraph.}



The term required by business necessity means:

(1) in the case of employment practices primarily intended
to measure job performance, the practice or group of practices
must bear a significant relationship to successful performance of
the job.

(2) in the case of other employment practices that are not
primarily intended to measure job performance, the practice or
group of practices must bear a significant relationship to a
significant business objective of the employer.

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay are
not sufficient; demonstrable evidence is required. The court may
rely on such evidence as statistical reports, validation studies,
expert testimony, prior successful experience and other evidence
as permitted by the Federal Rules of Evidence and the court shall
give such weight, if any, to such evidence as it deems
appropriate.

Legislative History: "This 1éngugage is meant to codify the
meaning of business necessity as used in Griggs and other
opinions of the Supreme Court."

Strike subsection 703(k)(1)(B) and insert at the end of (A) the
following:

provided, however, that if the elements of a
decision-making process are not capable of separation
for analysis, they may be analyzed as one employment
practice, just as where the criteria are distinct and
separate each must be identified with particularity.

Legislative History: ~Agreement that plaintiff can plead the
elements of a decision-making process as one employment practice,
and the determination of whether the elements in fact are not
capable or separation for analysis shall be made after discovery.

{NOTE: This paragraph would
be added at the end of the
proposed legislative history
with the last five words
before the citation
eliminated, as agreed, from
the end of the last
paragraph.}
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THE WHITE HOUSE

WASHINGTON '

“July 3, 1990

MEMORANDUM FOR GOVERNOR JOHN H. SUNUNU o
: CHIEF OF STAFF TO THE PRESIDENT

FROM: _DICK Tﬂomaugg;IPr(
ATTORNEY GEN

C. BOYDEN GRaYMFH
COUNSEL TO THE PRESIDENT

SUBJECT: Senator Kennedy's -June 29 Letter

We have reviewed Senator Kennedy's June 29 letter to you, and the °
' new Wards Cove language that he attached. This language still: -
leaves us with a quota bill. With the bill coming to the Senate -
floor next week, we must make it clear what the President can ‘and .
cannot accept. Therefore, we recommend that you send a letter. -
rejecting Kennedy's June 29 proposal and offering a serious, .. . .
final counterproposal on this issue. We have attached a draft ...’
letter and proposal to this effect. We also attach an S
explanatory memorandum for you to review at your leisure. We. .

apologize for the length, but the dramatic rewrite of the rulesjﬂé"‘

of litigation and 20 years of jurisprudence necessarily requires :
some explanation, however tedious. : . : ey

cc: Roger Porter
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el ITE HOUSE © . UL,

K?h}WASHINGTQNi ' LS /”Uxéﬁ/%  "

el July 3, 1990 AR : ,

Dear Ted: QMW -
in-Which you suggest two propdéais""

fés with the Kennedy-Hawkins Wards

ﬁ_.ieving th§t there should be a way to .|

S Wllt thé blll.\%¢ww""“"b ,m , ':ZI.\

iscussed in the past, getting the right formulations in the

ve section o g-bi;;JiSAcritical to producing a piece of

egislation that Ifﬁ%ﬁ%&‘feel comfortable advising the President to -

sign. As the President noted inzgiS‘Rose'Garden speech on M Zasgggfzzj

. one would want him to, sign a pill@tggdpaiatendoé~QOnsequences,o ' :
would be quotasTe-Qlictds V¥io atéthe fundamental principles of our .

civil rights tradition and our democracy. They are simply wrong. As-

the Administration has previously noted, however, the bill as drafted

would produce enormous pressure for employers across the country to

adopt quota schemes in hiring and promotion in order to avoid '

litigation. ' o :

Thank you for your letter of June 29
for/addressing some of the difficul
‘ Cove provisions. I join you in
" work out these and other problem

o, L= Jozrrt

Three interrelated provisions of the legislation combine to produce. .
this effect: its elimination of the requirement (heretofore S

unquestioned by either Congress or the Supreme Court) that plaintiffs
identify a particular practice that causes disparate impact; its
shifting of the burden of proof to émployers to prove that their ' [2iZZ/°
practices are required by business necessity; and its narrow definiti s
of business necessity. These provisions, while admittedly rather_ ‘TJé?
‘technical, in combination will lead employers to adopt quotas. They '—
allow a plaintiff to claim discrimination merely because of statistical =~
disparities between the racial, ethnic, religious or sexual composition

of its work force and the available labor pool. At that point, the
employer must prove that all of .its employment practices ‘are -
nsubstantially and demonstrably related to effective .job performance."
Rather than attempt to meet this onerous standard, many employers will .
'simply avoid the problem in the first place by making sure that their
numbers come out "right." ' ‘ . . g

I have previously expressed the Administration's desire to accommodate - -
as much of your Wards Cove proposal as possible short of having it .. -
become a guota bill. We have each indicated a willingness to consider:
modifications of our original positions. In particular, in order: to
_are pboti out even well concealed discrimination; I ..

,AQEQL- , ; v hipk about whether we could accommodate your:' "',
Hdesire ‘ ~emmpYoyers the burden of proving the justification -~
. for employment practices even where no intent to discriminate has been -~

shown. 1If we were to give serious thought to this most unusual step, . ..
‘however, .we would need to be sure that plaintiffs could impose this - - -
obligation on employers only after identifying which of an employer's
practices are problematic, and we would have to be confident that the
purden of justification imposed on the employer is one that can be met . ..

in appropriate situations without enormous litigation expense. ' *
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I understand your June 29 proposal to be an effort to meet these last -
two points by addressing particular concerns that: " 1) the bill shifts -
to the employer the burden of justifying any number of employment ‘.. --
practices that have not been shown to cause "disparate impact"; and 2)
it does not permit an employer to justify his or her employment T
practices by showing that they are related to legitimate, non- = .
discriminatory business interests. Although I am sure that you are
seriously attempting to address these concerns, the proposal does not .
do so adequately. I will briefly sketch the reasons why not, Lo
indicating at the same time the degree to which we can accommodate the
desires of the bill's proponents. - SR I =

As to the first point, the Supreme Court has never permitted plaintiffs - .
to proceed in a disparate impact case without identifying the - =&t 7
employment practices they are challenging and establishing that: each of
them causes a disparate impact. I do think, however, that we can® - -7

" accommodate your test/school system concern (despite my disagreement =
with your view that it is fair to penalize a single employer because of -~
the shortcomings of an entire city's school system). =~ T

If, under your example, a plaintiff shows that a test causes a N
rdisparate impact," then we could agree that the employer must justify

the test or lose the lawsuit; we do not insist that the plaintiff at

that stage investigate possible antecedent causes for his or her poor -
test results. All we would ask is that the plaintiff do what in your o
example the plaintiff apparently has done -- prove that the test causes

a disparate impact, without requiring the employer to justify all of..

the company's other hiring practices as well. i Indeed, we are .willing:

to go further and recognize a prima facie case where multiple. practices
each contribute to and together cause the disparate impact. -. joif

The language you suggest, however, does not:solve the problem. - Under -
your proposal, a plaintiff would not even have to identify the test as
the cause of the disparate impact unless the defendant provides: the':
evidence the plaintiff needs to establish a'prima facie case. ~Where -
the defendant cannot provide such evidence,: perhaps because the test
does pot have a disparate impact, your proposal would force the
defendant to prove the "business necessity" of the test and of all-the
employer's other hiring practices as well. ! The burden would be.:i 7 7
enormous, and employers could not be expected to await the uncertain
results of expensive litigation. Instead, employers would simply:adopt
quotas to ensure that their numbers come out "right." Co R

I attach some language we have drafted that avoids this intolerable:..
problem while satisfying the point you have raised. Even beyond that,

we are willing to stipulate in legislative history how elements of a- _
decision-making process that are not capable of separation for analysis °
‘may be treated by the court as one employment practice. I attach .
proposed history on this point which I believe is responsive to your
reasons for being reluctant to ask plaintiffs to specify which .. =
particular employment practices they are challenging. We all should: be
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able to agree that an employer whose "numbers are off" need not justify
practices that are not proven to contribute to the disparity; otherwise
the pressure for quotas would be overwhelming.

Once a prima facie case has been established, your bill would shift to
the employer the burden of proving that the employment practice is
required by "business necessity." Assuming for the sake of argument
that we were willing to accept this highly onerous and unusual shift in
thé burden of proof (a matter that I know is of the highest importance
to proponents of the bill), we would at the very least have to be

assured that employment practices would be judged under a reasonable
standard.

We might be willing to go along with imposing on an employer the burden
of proving that the practice is "reasonably related to job performance
or other legitimate business purpose." If an employment practice is

- related to job performance -~ if it makes the business more efficient
or productlve than the business otherwise might be, even if not.
"substantially and demonstrably" so =-- the practice should not give
rise to liability. Nor should employers be confined to seeking workers
who are minimally qualified for the jobs at issue; for many jobs,
employers must be free to seek outstanding performers, not just
"effective" or "successful" workers.

Similarly, your proposal would modify the bill to recognize that an
employer may take into account legitimate business purposes other than
job effectiveness, but it does so only in extraordinarily narrow
circumstances, as to a very limited set of practices and where the
employer's purposes are "essential" (or "compelling” or "overarchlng")
I do not see why a practice that is otherwise related to legitimate,
nondiscriminatory business purposes should not be permitted simply :
because it improves the operation of the business. Your proposal, I am .
afraid, would have the unintended consequence of contributing to the
adoption of quotas and hampering the competltlveness of our nation s
productive force.

. B K
I have heard it suggested that the standard you propose is designed to
stop judges from making common-sense evaluations of whether a given-
employment practice is actually justified. I hope this is not the
case. I cannot believe that you would argue, for example, that a
. police department should have to prove through complex litigation that
a rule against hiring officers with criminal records could be said to
be "substantially and demonstrably related to successful job
performance" in the future. Nor should an engineerinq school, to take
a more parochial example, be forbidden from requiring that its faculty
have doctoral degrees unless it can prove that this requirement (as
opposed to some lesser measure of study) is "substantially” and .
"demonstrably" related to "successful" job performance. Nor can we
- understand how a company's anti-smoking policy could be successfully
defended under the test you propose.



X=4__

\ ;\. '&j" b
| A

WHITE HOUSE FAX-4___ - .. TUE@3 L% 19:53. . Pa.al.

i

4
In closing, I return to your city school system example. 1In the age
that we are now entering, getting a good education will be more . - ...
important than ever before. I know we agree that our goal as a society -
should not be to reduce educational  standards, but to improve. .. T
educational opportunities for all. America has prospered because merit
and effort are still rewarded. Our failures as a society have - - -
generally come when we have elevated irrelevant characteristics over

individual accomplishment, and your proposals as drafted would -
inadvertently cause the very problem they seek to solve.

I believe that when you examine the attached language on the Wards Cove
issue, you will see that we can accept much of the Kennedy-Hawkins . .
formulation while avoiding the problems the present version creates. .
If we can reach agreement on this proposal, we can then move on to the
other matters raised in your bill.. If not, we may have to agree to.-
disagree on this legislation. Either way, I am sure we will work .. _
cooperatively on other matters in the future. . - . . seo e

Sihcerely,w

Senator Edward M. Kennedy -

Chairman :
Committee on Labor and Human Resources
United States Senate . ' - T : R
Washington, D.C. 20510-2101 L ' L T



Group of'Employment Practices

Replace (B) jn Kennedy-Hawkins with the fpllowing;,
"(B) a complaining part
employment Practices, taken-togethe;, ,
impact on ‘the basisg of race, color, ! I
national origin, and that each employment Practice has = "= '~
contributed to the disparate impact, ang the_respondent,jjz

11s that such group would not cause
disparate impact but for employment P j
business'necessity." _ o B

Yy demonétrates“that a‘gréup'of_<~7
Causes disparate Lo
religion,‘sex, or

Business Necessity
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(ards cove =~ particularity) S S

Under this Act, 2 plaintiff makes out a primaffacie.casc'of*disparaté‘:;}f
- impact when he oOTr she (1) ijdentifies 3 particular employment practice;»
and demonstrates,that the practice has caused the exclusion of .
applicants or employees fronm jobs oOr promotions_because oﬁ-their,race;:..“
color, religion, seX, or national“origin, or (2) identifies-a,’j-f SE
combination of two or more.emplcyment practices_and demonstratesjthat R
each of the practices has contributed to the exclusion and that. .
together they have caused the exclusion. L T o
In jdentifying the particular employment practice&alleged’to causé the
exclusion, the plaintiff is not required to.do-the;'mpossible in ...
. preaking down an employer's practices to the greatest“conceivable L
degree. courts willwbe-permitted o hold, for example, that vesting .
, complete hiring'discretion'in an»individual guided only by unknown
. subjective standards constitutespa single particular employment,iﬂ
practice susceptible to challenge. L R

‘1t is therefore the specific intention of the proponents of this Act to

reaffirm the sort of analysis employed on this issue,in Sledge V. J.P. -
stevens & €O 52 EPD para. 39,537 (E.D;N.C; Nov. 30, 1989) . The court
alluded to the difficulty of “delving into_the'workings of an - _
employment decisionmaker's pind" and noted that the defendant's.
personnel officers reported having no jdea of the pasis on which they
made their employme t decisions. The court held that: Wthe - :

identification by the plaintiffs.of the uncontrolled,'subjective
discrimination shown by.plaintiff's statistics sufficed to satisfy the
causation requirements-of Eg;gg_ggxg." This Act contemplates that. the
use of such uncontrolled and unexplained discretion is properly»treated
_as one employnent practice'and,need not;bevdivided into by the :
plaintiff discrete sub-parts. . ' c . ' v

__If»the-elements of a'decision—making‘prccess~are shown to be not .
capable of separation for analysis, therefore;‘they may be_analyzed a
~one employment practice, just as where the criteria are distinct and .
separate each must be jdentified with particularity and with.its
causation.established. See 1etter of charles Fried to Senator Edward
M. Kennedy, March 21, 1990 at 4 and n.2 (Hearing Record at ' .

————

In addition, the plaintiff-may also make out_a"prima facie case where
. multiple practices~all contribute to causing the disparate impact at.
issue. Further, in such a case it is not necessary that afplaintiff
quantify the degree to which any particular practice has caused the -
exclusion s© long as each practice cited. is proven to contribute to 1
exclusion and so long as the exclusion is proven to pe caused by the
combination. At that point, the burden shifts to the-defendant»tof
prove that the combination would not cause the exclusion hbut for '
practices justifiec by business;necessity._ o s
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THE WHITE HOUSE

WASHINGTON

 July 3, 1990

MEMORANDUM FOR GOVERNOR JOHN H. SUNUNU
. : CHIEF OF STAFF TO THE PRESIDENT

'FROM: DICK THORNBURGHY
- ATTORNEY GENERAL

c. BOYDEN GRAY(/™ -
GOUNSEL TO THE PRESIDENT

'SUBJECT: §gnatb;(Kennedy's June 29 Letter

This memorandum details the problemstwith Ssenator Kennedy's June
29 proposal, explains, the counteroffer we propose you make, and ...
discusses the reasons why we think this defines the general i .
parameters as to how far we can recommend that the Administration
go. o : . ST

"As we have discussed, when looked at without the distorting lens .
of politics, Wards Cove clearly. stated sound law.and sound a7t
policy. Kennedy-Hawkins would overrule three interrelated:parts;ﬁf: .
of Wards Cove through the bill's "group of practices" provi;iqgfg*,j, '
its imposition of the purden of proof on the defendant with '

respect to "pusiness necessity," and its definition of business . =

necessity. In combination, these provisions work together to.:.
drive employers to adopt quotas, as follows. . o e

Ta

The "group of practices" provision allows the plaintiff to bring -

a disparate impact claim by showing that the employer's bottom’

line numbers deviate statistically from the racial, sexual, .
ethnic, or religious makeup of. the labor pool. This could be” i
sufficient for the plaintiff to charge that this "disparity";isl“"'
attributable to the entire "group of hiring practices" the s
employer uses. The purden shifting provision then forces the...
employer to prove that all of these practices are wrequired by
pusiness necessity," which the definition provision states means.
_wgubstantially and demonstrably related to effective job S e
performance" (or nsuccessful job performance' 1if the new language . -
is used). Rather than run that gauntlet, employers will avoid - ‘. .
having disparities by making sure their bottom ‘line numbers. COWe.. .
out "right." i a - - ' T
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our general strategy for a compromise that would not lead to.
guotas but would contain significant concessions has been along -
the following lines. We believe that it would be tolerable to
impose on the defendant the burden of proving "business
necessity" if and only if the plaintiff has to identify the |
practice that causes the disparity and if what the defendant has .
to prove in order to make out the business necessity is something
reasonable (which turns on the definition of business necessxty _
and the- types of evidence he 15 allowed to use).

Requiring the plaintiff to identify the partlcular'practice that .
causes the dlsparlty (which the Supreme Court has always found to

- be required in this kind of case) is critical for two reasons.

First, and most obviously, it limits the number of practices that
the employer has to defend, and thus helps prevent these cases
from becoming unduly burdensome. Second, as the Supreme Court
has p01nted out, it avoids making employers liable for "the '

'myrlad of 1nnocent causes that may lead to statistical imbalances

in the composition of their workforces." Unless this is
addressed properly, quotas will be inevitable.

The definition of business necessity is also extremely important.
If the employer is permitted to prove that his employment
practices are related to legitimate business. purposes, and he can
rely on common sense evidence, that is something he can hope to
accomplish even bearing the burden of proof. Any tougher ‘
standard, however, will make statistical disparities too risky
and too expensive to tolerate, and quotas will be the natural
alternative. It also is very hard to see why the employer should
have to prove more than this, since he gggn; to be able to use -
hiring practices related to legitimate business purposes.

Nevertheless, shifting the burden of proof to the defendant on
business necessity is still a very significant concession. It
allows the plaintiff to indict particular hiring practices simply
by showing that they produce disparities, and then forces the
defendant to prove their legitimacy. Therefore this concession
alone will tend to push employers toward quotas to some extent. .
Because the burden of proof provision significantly changes the
law in the direction Kennedy wants to go, and because it is the

point that the civil rights groups have been stressing publicly,

we think it is a major concession that Kennedy may ultimately
take without getting anything significant on the other two :
points. But this can only happen if we let him know that this is
as far as we will go. And we can only recommend making this _
major concession as a last resort in order to get an agreement.
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- This proposal was onl

‘colon) does recognize, although only in a very limited

" legitimate business purposes. However, overall“thé*new‘languagé

completely dismisses_pur position on both.

We rejected the first half of Kennedy'ss"group ofﬂpféctices@
pProposal on June 26, and Blattner and the groups walked out.’’

in its original form, !
entirety of an employer's practices b

Plaintiff could have specified the particular practice., If he* "~ -~
does prodUCe.thislinformation, however, the employer has just " ..
made out the plaintiff's case under the first prong of this ~ovm -
section of the bill, which allows the Plaintiff to prevail on the "
basis of an identifjed Practice that results in disparate impact.
Thus, the employer is caught between Scylla and Charybdis. e

The new, second half of the June 29 propdsal (after‘thebsemi{

circumstance,,the’validity.of practices'serving’an emplpyérlsﬁ

does not improve the bill, and probably makes it worse. Without -

. this addition, if the Plaintiff relies on the "group of ‘
,practices"'theory, the employer is at least allowed to exonerate -

- redrafting, but in any event the core difficulty remains: the’ - .
.requirement that a court fing that a plaintiff could not identify *°
'a practice before the pPlaintiff can use the "group" theory is an’ ' -

utterly trivial concession, particularly‘in light of the
realities of litigation. This Supposed cornicession will not -
significantly reduce the pressure on employers to adopt quotas.

The language we have attached for you to pPropose on this point is,: .
Not nearly as open to'these.objections, although3it.goes farther -

than many courts have allowed. It would allow a Plaintiff to S
challenge a group of practices if he can a:firmatively show that ..
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~h contributed to the disparity, and would allow the enployer -
' defend by showing that a subgroup among them sufficient to
event.the impact is justified by business necessity. We made a
milar proposal earlier, but it used less of the Kennedy- -
wkins language. We have also attached legislative history that
iould further help Kennedy on this issue by making it clear that
“urts have flexibility in defining what constitutes a single
ployment practice. (oOur current proposal continues to use the
yxd "cause." Terms like “results in," "leads to," or ‘ ‘
)roduces, " are non~-legal terms that would be acceptable only if
1e legislative history made it perfectly clear that they meant
sause." ~If Kennedy will not agree to thé word "cause," he is:
>t likely to agree to the legislative history we would have to

ave. )

.ne problems with Kennedy's new proposal on the business

ecessity standard are more easily explained. It is essentially.
he same old standard, which we have consistently rejected

ecause we are convinced that requiring employers' to prove a
ubstantial relationship between a hiring practice and job
erformance - is requiring too much, because requiring that.the
"elationship be demonstrable will lead courts to demand
cientific-type evidence (as opposed to common sense or
xperience), and because it will not permit consideration of

+ther business objectives, such as keeping costs down. Kennedy's
lew proposal addresses only the third of these concerns, and only
5y allowing such justifications to be used when they are . . -
'essential® (which is nearly impossible) and only as to.a very
limited set of practices which may not even be susceptible to
shallenge under current disparate impact law (but the inclusion
»f which might now make them challengeable). Thus, Kennedy's new
sroposal is either no better than his previous proposal.or, .
serhaps, significantly worse. T e

We must add that the range of acceptable options here is quite
1imited. New words must clearly allow employers to show ‘any
reasonable fit between the practice and the business objective.
otherwise, they will create substantial litigation risk while the
courts wrestle with the meaning of the new words, and employers -
will adopt quotas to avoid that risk. In.addition, Kennedy will
help push the courts in bad directions on any ambiguous new words
through legislative history unless that too is worked out ‘through
. jronclad guarantees in advance. The language we suggest to you
meets these requirements, but we note that Blattner and the
groups have thus far said that it is unacceptable.
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On the other hand, old words coming from past cases have to come *
from cases that clearly took a reasonable position on the fit '~ " .-

- required. Any other words from past cases will be interpreted as ' °

-requiring more than a reasonable fit requirement, because they' ~

will be viewed as a rejection of Wards Cove on this issue as well’ =

as on the burden of proof, and because Kennedy will create . = -
legislative history saying just that. S

The only other possibly tolerable fallback position is to have. . ey
the legislation address only the burden shifting issue, although = - .. ..
this is technically difficult to do without including the phrase -
"business necessity" (whose inclusion would allow Kennedy to.
cause significant legislative history mischief). If we can - Sy
devise a way of doing this, it may ultimately be more acceptable:. -
to Kennedy than agreeing to one of our formulas.: . Specter - .-

- proposed this option on Thursday although he has -apparently -. = i~

backed away from it since then. We would hasten to note, - - .7
however, that we see dangers in such an approach. *  Failure to
codify the requirements of identifying the offending business .
practice or practices 'and failure to define business necessity
would leave courts free to roam unrestricted in this area.

‘We would like to say just a few words about the legislative = .-, -
situation. No Senate Republicans except Danforth and Heinz. have :
joined as cosponsors of Kennedy-Hawkins since.its.introduction
despite great efforts by Danforth. To the contrary, moderate.. -
‘Republicans like Kassebaum and even Chafee have continued to '~ =~ .~ -
indicate real skepticism about much of the bill. *‘In addition, 'a - .
significant number of Southern Democrats:also have stayed off the -: -
bill despite heavy lobbying by civil rights groups. : Dole's staff

person reports that Dole believes we have-enough: leverage. to ' - .
insist on a reasonable bill, both because Kennedy does not.have - -
very many cosponsors and because he is running out of legislative

days. He also says that if we do not get one, we ought not' . - .

settle for less. Specter says that Kennedy will not start ..
talking seriously until he gets to the floor and is hit by.
reality. And Kennedy has been enormously anxious to negotiate,
even while refusing to make anything but trivial concessions in
these negotiations. o T

Meanwhile, in the world outside the Beltway, mainstrean ST
publications like the Christian Science Monitor, the Chicago. = -
Tribune, and even the New Republic have.editorialized against: ; - -
this legislation. Democratic pollster Greenberg reports - - - ;" -
overwhelming opposition to racial preferences even among SR
Democrats, and views this as a huge problem for that party. For
all these reasons, we ought to be able to get a reasonable bill. '
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,But as you are well aware, in order to get peace on tolerable]
“terms, we must show that we are willing to fight unless such
terms are offered. Unless Kennedy believes the President is

serious about rejectlng a quota blll he will continue to insist
. on one.

cc: Roger Porter

lj-.}i &
Iy
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June 7, 1990

The President

The White House

1600 Pennsylvania Avenue
washington, DC 20500

Dear Mr. President:

If I were still pract
Rights Act of 1990.". Wwhi

impoverish the principle ¢f equality of all Americans..

life, even in the‘darkest
against the principle of

supremacy." This bill in
false flag of civil right
quota bill because it wil
1964 Civil Rights Act sto

Proportioﬁality of re
the‘touqhstone of this £l
- it eliminates the 1
plaintiff identify a
causing a racial, eth

- it holds the employ
by forcing him to jus
ethnic statistical im

-~ it creates a presum
overcome and so costl
simply capitulate and
not only the principl
inevitably, American

- it denies individua
effectively barring ¢
consent decrees to wh

L

I would love the "Civil =
it will

All my
days of segregated Georgia, I fought
¢tolor preference, then known as "white
titutionalizes that principle under the
. It is not a ‘civil rights bill but a
achieve precidely what the landmark

d foursquare adainst. ‘

icing law, .
le it may enrich some lawyers,

E
o

ult, not equality of oﬁportunity, is
wed legislation: ,

ngstanding requirement that &
pecific employment practice
ic, or gender imbalance;

r guilty until proven innocent
ify anx‘racial, gender, oOr
alance in his Workforce:

tion of guilt so difficult to
to fight thatemployers will
hire by the numbers, impairing
of American egquality but, :
fficiency and productivity:

s their day in court by _
hallenges to civil rights B}
fch they were not parties.
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Abraham Lincoln's gre
the divisive and destruct
I'eépresentation based on r
1871, "has nothing to do

This legislation, des
portions, including furth
harrassment in the workpl
advances should be held h
the bill -- particularly
elements are easily delet

You have the opportunity,

president in recent years
rights consensus.
people, including blacks,
and color blindness and wi
King, Jr., who urged that

our skin but by the conted

Mr. President, my own
struggle has shaped my deg
ig because of thig that I
this bill as it stands,

N

jce.,

Every op

t friend Fredeﬁick Douglass understood

ve influence of| proportional
ce. "Equality of numbers, " he wrote in

ith equality of attainments."

ite its flaws, has meritorious

I sanctions on racial and sexual
There is no reason why these
Stage by the objectionable aspects of
ince its race- jand gender-conscious

d or modified.f

perhaps moée so thah any other
to forge a new and lasting civil
inion poll confirms that the American

share the goals of equal opportunity
111 support the vision of Martin Luther

we judge ourselves "not by the color of -
It of our character."

participation in the civil rights
tpest moral and lpolitical beliefs., . It
urge you to reﬁuse your concurrence to

i

|

1
Most respectfully,

A }

rig B. Abram
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CODIFYING GRIGGS

1. BUSINESS NECESSITY

(1) The term required by business necessity means (1) in the
case of employment practices that have as their primary focus

-the prediction of job performance, the practice or group of

practices must bear a demonstrable relationship to successful
performance of the jobs. ‘ ‘

3

(2) In the case of employment practices that do not have as

‘their primary focus the prediction of job performance, the

practice or group of practices must bear a demonstrable
relationship to a meaningful ‘business objective of the
respondent. - :

'(3) The kind of evidence needed to prove a »demonstrable"

relationship is not limited to any specific type or variety;
proof may be made by statistical studies, expert testimony,
prior successful experience, judicial notice, or any other
form of evidence which a trier of fact would find relevant
under the general standard for the admission of evidence
embodied in Rule 401 of the Federal Rules of Evidence.

LEGISLATIVE HISTORY

This language is meant to codify the meaning of "business
necessity" as it has been explicated in Chief Justice
Burger's opinion in Griggs and in subsequent opinions,
including Justice Steven's opinion in Beazer and Justice
O'Connor's opinion in Watson. ' .



BUSINESS NECESSITY DEFINITIONS AND THEIR
USE BY THE U.S. SUPREME COURT

1. "Manifest relationship to the employment in question.™

Griggs v. Duke Power

Albemarle Paper v. Moody

Dothard v. Rawlinson

NYTA v. Beazer

Connecticut v. Teal

Wards Cove (Stevens' dissent)--Cites this
Griggs test 3 times.

2. "Demonstrable relationship to successful performance of the

jobs for which it was used.®
(Now being considered)

Griggs v. Duke Power
Not cited in later cases

3. W"Essential to effective job performance.™
(Kennedy-Hawkins as introduced)

Dothard v. Rawlinson--Used to to describe what
"they" [i.e., appellants'] argued.
Stevens' Wards Cove dissent.

4. WBears a substantial and demonstrable relationship to

effective job performance.™
(Kennedy-Danforth)

Never cited.

5. "Bears a substantial and demonstrable relatlonshlp to a

compelliing objective of the respondent.®
(Kennedy-Jeffords for nonselection practices)

Never cited.
6. “Significantly serves a legitimate employment goal.™

NYTA v. Beazer
Wards Cove majority
Watson v. Fort Worth Bank & Trust
("Based on 1eg1t1mate business reasons")

'

business.necessity
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us nothing about the class of other-
wise-qualified applicants and em-
ployees who have participated in me-

thadone maintenance
(440 US 586] »
programs for

" over a year—the only class improp-

erly excluded by TA’s policy under
the District Court’s analysis. The
record demonstrates, in fact, that
the figure is virtually irrelevant be-
cause a substantial portion of the
persons included in it are either
unqualified for other reasons—such
as the illicit use of drugs and alco-
hol#—or have received successful as-
sistance in finding jobs with employ-
ers other than TA® Finally, we

NEW YORK CITY TRANSIT AUTHORITY { BEAZER
440 US 568, 59 L Ed 2d 587, 99 8 Ct 1355

have absolutely no data on the 14,-
000 methadone users in the private
programs, leaving open the possibil-
ity that the percentage of blacks and
Hispanics in the class of methadone
users is not significantly greater
than the percentage of those minori-
ties in the general population of
New York City.* :
[440 US 587}

At best, respondents’ statistical
showing is weak; even if it is capable
of establishing a prima facie case of
discrimination, it is assuredly rebut-
ted by TA’s demonstration that its
narcotics rule (and the rule’s appli-
cation to methadone users) is “job
related.”s* The District Court’s ex-
press finding that the rule was not

28. To demonstrate employability, the Dis-
trict Court referred to a study indicating that
34% to 59% of the methadone users who have
been in a maintenance program for a substan-
tial period of time are employed. The evidence
was inconclusive with respect to all metha-
done users. 399 F Supp, at 1047. However, the
director of the second largest program in New
York City testified that only 33% of the en-
tire methadone-patient population in that pro-
gram were employable. Tr 345 (Jan. 10, 1975).
On the statistics relating to illicit use of drugs
and alcohol, see supra, at 575-576, 59 L Ed
2d, at 596-597. '

29, [11b] Although “a statistical showing
of disproportionate impact [need not} always
be based on an analysis of the characteristics
of actual applicants,” Dothard v Rawlinson,
433 US 821, 330, 53 L Ed 2d 786, 97 S Ct
2720, “evidence showing that the figures for
the general population might not accurately
reflect the pool of qualified job applicants”
undermines the significance of such figures.
Teamsters v United States, supra, at 340 n 20,
52 L Ed 2d 396, 97 S-Ct 1843.

30. If all of the participants in private
clinics are white, for example, then only
about 40% of all methadone users would be
black or Hispanic—compared to the 36.3% of
the total population of New York City that
was black or Hispanic as of the 1970 census.
Assuming instead that the percentage of
those minorities in the private programs du-

plicates their percentage in the population of .

New York City, the figures would still only
show that 50% of all methadone users are

black or Hispanic compared to 36.3% of the
population in the metropolitan area. (The

20% figure relied upon by the dissent refers
to blacks and Hispanics in the work force,
_rather than in-the total population of the
New York City metropolitan area. The reason
the total-population figure is the appropriate
one is because the 63% figure relied upon by
respondents refers to methadone users in the
population generally and not just those in the
work force.)
31. Respondents recognize, and the findings
of the District Court establish, that TA’s legit-
-imate employment goals "of safety and effi-
ciency require the exclusion of all users of
jllegal narcotics, barbiturates, and ampheta-
mines, and of a‘majority of all methadone
users. See n 4, supra; supra, at 575-576, and
nn 9-10; 577, and n 14, 59 L Ed 24, at 596-
597, 598; n 28, supra. The District Court also
held that those goals require the exclusion of
all methadone users from the 25% of its
positions that are “‘safety sensitive.” See su-
pra, at 578, 59 L Ed 2d, at 598. Finally, the
District Court noted that those goals are sig-
nificantly served by—even if they do not re-
quire—TA’s rule as it applies to all metha-
done users including those who are seeking
employment in nonsafety-sensitive positions.
See nn 33, 37, infra.
strates that TA’s rulejbears a “manifest rela- ‘
tionship e employment in question.”
*“Griggs v Duke Power Co., 401 US 424, 432, 28
L Ed 2d 158, 91 S Ct 849. See Albemarle
Paper Co. v Moody, 422 US 405, 425, 45 L Ed
2d 280, 95 S Ct 2362. Whether or not respon-
dents’ weak showing was sufficient to estab-
lish a prima facie case, it clearly failed to
carry respondents’ ultimate burden of proving
a violation of Title VIL

603




Key amendments to fix Wards Cove section:

(1)
(2)

(3)

(4)

(5)
| (e)

In the definition (m) of "demonstrates" delete "and
persuasion." after "burden of production.”

Delete the definition (o) of "required by business
necessity.”

In the section on proof of disparate impact, change section
(k)(1) to read: :

"An unlawful employment practice based on disparate
impact is established under this section when €A} a
complaining party demenstrates proves that an employment
practice the complaining party has identified with
particularity results in a disparate impact on the basis of
race, color, religion, sex, or national origin, and the
respondent fails to demonstrate that such practice is
required-by-business-neecessitysr-er¥ legitimately related to
job performance or other business interests."

Delete sub-section (k)(1)(B) on multiple employment
practices.

Delete subsection (k) (2).

Add a two new sections as a Prohibition Against Quotas.

"(1) 42 U.S.C. 2000e-2(j) is amended to insert the
words "or permit" after the word "require" throughout.

"(2) The use of quotas, numerical requirements, or set-
asides on the basis or race, color, religion, sex or

‘'national origin shall be a prohibited employment practice.

Any provision of this Chapter which shall be determined to
create incentives for or result in a respondent (employer)
using such quotas, numerical requirements, or set-asides
shall be inoperative."



A BILL

To amend the Civi] Rights Act of 1964 10 restore and strength-
en civil rights laws that ban diserimination in employment,

)

pA€T and for other purposes.
05 |
H:- T 1 Be it enacted by the Senate and House, of Representa-
90 . . o
¢ 2 lives of the Uniled States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.
4 This Act may be cited as the “Civil Rights Act of
5 1990".

6 SEC. 2. FINDINGS AND PURPOSES.

7 (a) FINDINGS.—Congress finds that—
8 (1) in a series of recent decisions addressing em-
9 ployment discrimination. claims _under -F ederal law, the-
| 10 .- -Supreme Court cut back dramatically on the scope and
11 effectiveness of civil rights proteictions'; and
12 (2) existing protections and remedies under Feder-
‘ 13 al Jaw are not adequa(te to deter unlawful diserimina- .
' 14 tion or to compensate victims of such discrimination,
15 (b) PuRPOSES.—The purposes of this Act are—
16 (1) to respond to the Supreme Court's recent deci-
17 sions by restoring the civil rights protections that were
18 dramatica]]y limited by those decisions; and |
19 (2) to strengthen existing protections and rémedies‘
20 available under Federa] civil rights laws to provide
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R , :
o | ' l more effective deterrence and adequate compensation

A 2 for victims of diserimination.
3 SEC.3, DEFINITIONS,
o .
4 Section 701 of the Civil Rights Aet of 1964 (49 U.S.C.
5 2000e) s amended by adding at the end thereof the following
6 new subsections:
7 “() The term ‘complaining Party’ means the Com.
8 mission, the Attorney General, or g person who may
9 bring an action or proceeding under this tjf]e,
10 “(m) The term ‘demonstrates’ means meets the
11 burdeny of productiozbaw
12 “(n) The term ‘group of employment practices’ .,
e e . tha £, o Ay
13 - ““means g combination of employment Practices er—pn decisions wit
' respect h ivp by ment, e“‘-P‘-Da"W rferrol | or odmission 4 4 by or
14 overall-employment-process, i 30%any apprinticeship or otber
“ . wmnlrﬂ O.fr(‘qul'n.fy E’Dov’dn\-,
15 0 “"" j'}/'/'.-. /.<...'-I.' .'22;'.:. ‘ yZ
£ _n g - T oy - / g = - - . ’/. e -,
16 DAL IR s s, LT M D /"mvj&;;: - Siziczrys; - L 2 A
Lo .. . A —— . . BRE e o= - V> oy - = b
17 7 )T e term ‘respondent’ means ap employer,
18 employment ageney, labor organization, joint labor. . -
Caﬁvv“l'f\jaPPNﬁh.Q“":? o other Mu’ning o r:*’ain;q‘ ;nch.d-l. ”'H"".\"-
19 Mmanagement committee, or those Federa] entities sub- dminiy 7™
(o0 Pt beads terof), '
20 ject to the provisions of section 717", '

?1 SEC. 4. RESTORING THE BURDEN OF PROOF Iy DISPARATE
22 IMPACT CASES. .

8 Section 703 of the Givi Rights Act of 1964 (42 U 5.0,
24 v2000e—2) is amended by adding at the end thereof the follow.-

5 ing new subsection; _

®HR 4000 IH
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“(k) Proor oF UNLAWFUL EMPLOYMENT PRACTICES

-
—

to

IN DiSPARATE IMPACT CASES. — \
based on disprate impal

3 “(1) An unlawful emplovment practice, is estab-
. 4 lished under this subsection when—
+Lc_ c_'omflq,lp/sj' : PPOOQS '
pacty hag 5 “(A?/a complaining party desssmsiz=tzs. (hat
)A.c,,)'l‘\ Cred - v
w1 pav hewlarity an,kemplo.\'ment p~ractica results in a disparate
7 impact on the basis of race, color, religion, sex, or
8 national horigin, and the respondent fails to demon-

—— . leg\vdrrmat, ] rdated B
9 strate/fthat such practice ism :

to)eb Per€ortmesee or o-l-\c.x.ka:.s,ucss

10 ROCESEHMMEF ). !-r.r¢s+s" altiougn B
11 : ™D ¥ demonstrates that)a :
12 . group of employment practices results in a dispa §:F‘;
13 © ate impact on the basis of race, color, religion,
14 sex, or national origi d the respondeny/Tails to
' g w A7 OP emrlg_, f"d{‘-ﬁ l.,s
15 demonstra tSuch practicessre péquired by
16 business necessity, except that—
17 “() if a complaining pafty demonstrates
- 18 that a group of employmgnt practices results
19 in a disparatelimpaCL. uch party shall not be
20 required to demonsyfate which specific prac-

;

H

21 e
22 i
23

24

25
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SEC. 5: CLARIFYING PROHIBITION AGAINST IMPERMISSIBLE -
CONSIDERATION OF RACE, COLOR, RELIGION,
SEX OR NATIONAL _ORIGIN IN EMPLOYMENT
PRACTICES.

(a) IN GENERAL.—Section 703 of the Civil Rights Act-
of 1964 (42 U.S.C. 2000e-2) (as amended by section 4) is '
further amended by adding at the end theraof the following
new subsection:

“() DiscrIMINATORY PrRACTICE NEED NoT BE SoLE
7 MoTivaTing FacTOR.—Except as otherwise provided in
this title, an unlawful employment practice is established
when the complaining party demonstrates that race, color,
religion, sex, or national origin was a motivating factor for
any employment practice, even though such practice was also
motivated by other factors.”.

(b) ENFOBCEMENT Provisions.—Section 706(g) of
such Act (42 U.S. C 2000e-5(g)) is amended b) inserting

before the penod in the last sentence the followmg: “or, in a

OHR 4000 IH . e
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THE WHITE HOUSE

WASHINGTON

April 3, 1990

MEMORANDUM FOR JOHN H. SUNUNU
CHIEF OF STAFF

FROM: C. BOYDEN GRAYJV
COUNSEI, TO THE PRESIDENT

SUBJECT: Kennedy-Hawkins Civil Rights Legislation

I understand that you will be meeting with Senator Gorton today
to discuss the proposed Kennedy-Hawkins civil rights legislation.
The Department of Justice views letter opposing that bill and
bearing a "senior advisors" veto threat will go to the Hill this
afternoon.

That letter expresses the Administration's support for
legislation reversing the results in Patterson (by creating
additional remedies for on-the-job racial harassment, ensuring
that Section 1981 covers the performance as well as the formation
of a contract) and in Lorance (by allowing suits to challenge
discriminatory seniority systems not only on adoption, but also
upon application to the employee).

Furthgr, the letter summarizes the principal bases of our
opposition to Kennedy-Hawkins. That legislation is objectionable
because:

o it would pressure employers into adopting hiring quotas by
requiring any company whose workforce shows a racial or
sexual imbalance to prove that its hiring practices are
demanded by "business necessity"” as "essential to effective
job performance" (thus shifting the burden of proof and
establishing an almost impossible standard to meet, while in
effect making statistical imbalance itself a Civil Rights
Act violation);

o it would deprive people of their day in court (and would
infringe constitutional rights) by restricting the ability
of employees who were not parties to court-approved
settlements to challenge a settlement imposing racial
preferences when their own rights prove to be affected;

o it would reverse for civil rights cases the general rule
that the plaintiff must show not only some degree of
improper motivation on the part of the defendant, but also
show harm resulting from that factor; and



o

o it would upset Title VII's current remedial system by
providing compensatory and punitive damages for intentional
violations. (This section of the bill does not even purport
to address any Supreme Court decision; it alters the

carefully balanced determination that Congress made in
1964.)

The Senate Labor Committee is expected to report the Kennedy-
Hawkins bill tomorrow on an 11-5 vote, with the 5 Republicans who
are not co-sponsors voting in the negative. Kennedy-Hawkins
currently has 39 cosponsors in the Senate and 156 cosponsors in
the House. These numbers still areée smaller than those often
associated with "civil rights" legislation. The debate thus far
has focused significantly on the quota issue, although Kennedy-
Hawkins backers to the dismay of the business community will try
to move the debate to remedies (noting that-racial discrimination
results in compensatory and punitive damages under the Civil War
statutes, while relief for discrimination on the basis of sex and
other grounds is limited to injunctions and back pay under Title
VII).
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THE WHITE HOUSE

WASHINGTON
June 8, 1990

MEMORANDUM FOR GOVERNOR SUNUNU
FROM: ROGER B. PORTER A%/

SUBJECT: Civil Rights Meeting with Senator Kennedy

As we discussed this morning, some brief talking points
for your meeting with Senator Kennedy are attached. In the
discussion today it is important that:

1. He clearly understand the concept behind our approach
to Wards Cove;

2. He not develop an unrealistic set of expectations;

3 You reach agreement on the next steps. Careful
legislative drafting will be required. That type of
drafting is probably best accomplished by a small
group.

4. Although the major issues in the bill are outlined in
the talking points, there are several other issues
that must be addressed before we can "sign off" on a
bill. Several of these are noted at the end of your
talking points.

As we discussed, it is important for the followup and
development (negotiation) of draft language be well coordinated
within the Administration, and that the White House should take
responsibility for this working closely with Justice and Labor.



Talking Points

l. Wards Cove

The bill, if unamended, will result in employers "hiring by
the numbers" (quotas) to avoid discrimination lawsuits (disparate
impact cases). Kennedy disagrees.

Employers should focus on relevant skills and
qualifications, rather than the statistical makeup of their
workforce.

The Wards Cove debate involves three issues:

(a) What the plaintiff must identify in bringing a lawsuit;
(b) What the employer must show to avoid liability; and
(c) Who bears the burden of demonstrating what.

The Kennedy-Hawkins bill only requires the plaintiff to show
that the employer's employment practices produced a statistical
imbalance (e.g., the employer has hired too few hispanics, etc.).

We want: 1. The plaintiff to identify a particular practice, or
group of practices, that caused the disparate impact
because of the race, religion, sex, or national origin
of those who are underrepresented.

2. The employer would he required to show that the

specific practice in question is justified by "business
necessity". We would define business necessity so that
the employer can hire the best qualified individual for
the job. This standard would be less difficult to meet
than the bill's definition of "business necessity" but

would be consistent with the Griggs decision -- which
is the standard which the draft Report purports to
codify.

3. The burden of proof to be on the employee
throughout the lawsuit. (Note, however, that if after
a plaintiff identifies a specific practice and
demonstrates how it caused the imbalance the employer
could be asked to explain the "business necessity" for
the employment practice under our definition.)

2. Wilks Case/Consent Decrees

Many employment discrimination lawsuits are settled by
judicial consent decrees. Parties to the decree want finality.
Nonparties want the right to challenge the decree when it affects
them, often several years later. The draft bill prohibits suits
by persons who had "notice" of the decree. It defines notice



very broadly so that many individuals advefsely affected by the
decree and who should be heard by the court could be precluded
from their day in court.

We want: 1. Individuals who are applicants or employees at the
time of the decree to be allowed to challenge the
decree. (There is agreement on this.)

2. These individuals should receive actual notice and
have an opportunity to contest the decree. They should
be informed that if they do not respond in a timely
manner, they may later be barred from challenging the
decree.

3. Individuals without notice not to be deprived of a
reasonable opportunity to be heard by the court.

4. The Department of Justice has sent a letter stating
they believe two provisions in this subsection of the
Kennedy-Hawkins bill are unconstitutional (b and c).
These must be deleted.

3. Remedies

This is a difficult issue that should be addressed at the end
of any negotiation process -- affording time for the business
community to make their case and providing maximum pressure for
resolution if they want a bill passed. Whatever is done on
remedies in this bill will become the standard for ADA
immediately, and probably the Age Discrimination in Employment
Act in the near future (an age bill is due on the floor this
summer for other reasons).

Under the post-civil war statute (section 1981), blacks and
hispanics can recover tort-type remedies for intentional
discrimination. Women and other minorities cannot under Title
VII. The question is whether, or to what extent, remedies for
women, and others, should be expanded to bring them closer to
those for blacks.

The bill provides that compensatory and punitive damages can
be recovered in cases of intentional employment discrimination,
rather than the "make whole" remedies now available under Title
VII. (These "make whole" remedies are consistent with the
general approach of employment law.) The bill changes will
discourage conciliation and lead to lengthier litigation
involving juries.

Our priorities are:
(1) New remedies for on-the-job harassment cases;

(2) Avoiding jury trials and compensatory and punitive
damages.



We want

4.

Other

1.
recover some form of monetary damages.

2.

Women who have suffered on-the-job harassment to

To avoid transforming a conciliation process,

grounded in preserving the employee-employer
relationship, into an adversarial one like what exists
in our medical malpractice liability system.

Remaining Issues

The Price Waterhouse case;

Statutes of limitation;

Interest on judgments against the government;
Rules of statutory construction;
Congressional coverage;

Retroactivity:;

waiver of attorneys fees;

Exempting the application rule 68 of the Federal
Rules of Civil Procedure; and

Other issues that may be identified by staff in
further discussions.
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QUO?AS — WARDS COVE

| ‘ i

| There are three basic issues, and we can give on the one
they've emphasized the most (burden of proof), if we can get
enough on the other two.

1) Practice Specification - The bill does not require the
plaintiff to identify which employment practices cause a
disparity in numbers, or how they do so. The plaintiff can shift
the burden to the employer to defend his entire business merely
by alleging disparate numbers.

The plaintiff must be required to identify the practice
or practices and explain how they discriminate.

2) The Burden of Proof - The bill shifts to the defendant
the burden of ultimate proof on the business justification for
his practices -- a burden that covers his entire business to the
extent a plaintiff hasn't identified any particular practice.

The burden shift may be acceptable if practices (above)
are identified and the standard of business necessity (below) is
acceptable.

3) The Standard of Business Necessity or Justification -
The bill required proof by the defendant that each practice bears
a "substantial and demonstrable" relationship to effective. job
performance. The report makes clear that "demonstrable" means
scientific data (not just job interviews and recommendations),
and that the resulting hired workers must not only be better as a
result, but "significantly better."

The standard must be relaxed to say "reasonably related
to job performance or other legitimate business purpose" -- or
something similar that can be met in the real world without
resort to teams of lawyers.

* * * *

Their principal argument for overruling Wards Cove is that
as the person who knows the most about the need for certain
hiring practices, the employer should bear the ultimate burden.

This may be acceptable, so long as (1) he knows what he has
to defend (i.e., a specified practice and practice) and why, and
2) he has a workable standard on which to base his defense.



COMPROMISE (ORIGINALLY AGREED, THEN REJECTED)

On page 18, after the semi-colon on line 18, insert "and" and the

following:

"(iii) if the the court finds, from records or other
information of the respondent reasonably available (through
discovery or otherwise), that the complaining party can
identify which practice or practices, if any, contributed to
the disparate impact, (A) the complaining party shall be
required to demonstrate which specific practice or practices
contribute to the disparate impact, and (B) the respondent
shall be required to demonstrate business necessity only as
to the specific practice or practices demonstrated by the

complaining party to have contributed to the disparate

impact."
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COMPROMISE (ORIGINALLY AGREED, THEN REJECTED)

On page 18, after the semi-colon on line 18, insert "and" and the

following:

"(iii) if the the court finds, from records or other
information of the respondent reasonably available (through
discovery or otherwise), that the complaining party can
identify which practice or practices, if any, contributed to
the disparate impact, (A) the complaining party shall be
required to demonstrate which specific practice or practices
contribute to the disparate impact, and (B) the respondent
shall be required to demonstrate business necessity only as
to the specific practice or practices demonstrated by the

complaining party to have contributed to the disparate

impact."




