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PAUL J. ZUCKERBERG
520 BEACH 137th STREET
BELLE HARBOR, NEW YORK 11694

October 29, 1991

Mr. John H. Sununu
Chief of Staff

The White House
Washington, D.C. 20500

Dear Mr. Sununu:

Once again the politically correct action seems to be buying off the
"middle class" (whatever that is) with a worthless "bone" in the form of a
"tax break" large enough to drive a flea through. What good is a tax break
which pays for a year's supply of newspapers? If we can save a substantial
sum, ex: 5% of the military budget, this should be done regardless of finding
a place to "put it"™. As a matter of fact, the perfect place would be to
reduce the national debt. It is downright scary that we are out of control
and running the printing press constantly and devaluing the dollar. I thought
we lowered rates to create incentive! It has reached a point that everyone
actually is waiting for the annual ratchet back up., Whether you are talking
about a 35% rate or a super rate, it is absurd. At 31%, living in New York,
one still pays over 40% in taxes. This is exclusive of property and sales
taxes, etc. Add to that social security and insurance premiums, which I
consider a tax on other things we let get out of control, and our "tax" is
confiscatory.

Please do not respond with boilerplate explaining your inane reasons for
proposing and backing that which you do.

Very truly yours,

)\ \
& \/
Paul J\ Zuckerberg

PJZ:cv



Paul J. Zuckerberg
520 Beach 137th Street

Belle Harbor, New York 11694

Mr. John H. - Sununu
Chief of Staff

The White House
Washington, D.C. 20500
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THE WHITE HOUSE

WASHINGTON

November 1, 1991

Dear Dr. Wossner:

Thank you for your recent letter inviting
the,chief of Staff to be featured keynote
speaker at an "American-German Conference,"
November 24, in the New York City area.

Unfortunately, Governor Sununu must decline
because he is already scheduled to travel
with the President to various destinations
during the month of November. The Governor
regrets that he cannot be with you and he
appreciates your kindness in thinking of him.

With best wishes,

Sincerely,

Jacqueline A. Kennedy
Assistant to the Chief of Staff

Dr. Mark WOssner

President and Chief Executive Officer
Bertelsmann

Carl Bertelsmann Strasse 270

D-4830 Gilitersloh 100

GERMANY



BIURO WSPOLPRACY Z ZAGRANICA
OFFICE FOR INTERNATIONAL COOPERATION

ZORY nd
U.S.A.-POLAND
Dr KAROL H. SITKO INVESTMENT
INTERNATIONAL BUSINESS & INVESTMENT COORDINATOR &DEVELOPMENT
RESEARCH CENTER, INC.

44-240 ZORY, Al Wojska Polskiego25  tel. 0048-36341145, 0048-36343203, fax 0048-36342438

Governor Sununu,
Chairman of the Office
of the President of the U.S.

White House,Washington DC
Septenber 5th, 1991
Dr.Karol H.Sitko requested us to mail this important docunent.

He is temporarily il1l1.Will be bacik by Monday,September Sth.

Very tru.y
Dr.K:rol H.Sitko

Iriternational Businecs and Investment Coordinator




Prof., Dfa Kazimierz Dﬁialooha

: - ! % ed H A b orses by
jf]l\({ , g { IR S A SR - sy ol b g boeh
Judge of “the Constitutional Tribunal
add 0} dne AR NUTEIITE S RN ST
/Poland/ Lo |
. ot e i ¥y ~ i Yoy s
SoweEEaY o Do newhad agd et o R
s : Lawful State

adedd To o ogrias Tooo

, , In Conditions of Sweeping Reforms
b b Ueer e Fer Prte FE BT er Ve oy der d
s Limeuly dnatitiog e ainf of the Legal System / the case of Poland/

LEE add qh MR wdeon o el
,gojkgiﬁrn,%a.'faﬁttm? et Yoy eotogny ] one Lete e g e |

V:o@Ji bay foapih ;91ince. 1989 .tne. states. of Central and -South-Eastérn Europe
bl doisky have been.going through{a_thoroughachangé ofitheir political

<:qu T0318 vrqulands,socio&economlc systems, All:of:them,: though not always

>

Qﬁm?EOJOOJat an' equal; pace, 1nten81ty and medsure:.of’success, have

it fﬂ‘.zﬁ{lﬁﬂ‘?’x 13 547 esﬂbarl}{ed\,on an. intricate .Operation{_.AO'f‘.t transition from the

Yo noifspooSystem,of so-called real socialism-to-relations based on the

%a 8@ sfoliwsprinciple, of political and economic:freedom.: In largely

ke sy ﬁuuirfzﬁimplified@termsfthaxsdo not: alweys, aptly:reflect the social
ibb!oﬁ ncharacter, of iongoing changes, . this: process: ‘is. called
lé@g aw gﬁdg HVMﬁsawtransition from. socialism. to: capitalism"s;

o add gsd& tost ont Poland: initiated & fundamental-change;of. its system

D g &339.6,“1 foilowingmthe success,scored;by: the opposition forees in the

|  parliamentary election in June, 1989, gnd\the;appointment of -
sk g@jithe)first, since 1944, - government;led; by: a: noncommunist
:fgo mggg?a_gg}primowminiSter /T, Mazowiecki/ i+ ; In:terms .of.the constitutionéil
airome fo qi{plaw, a,.qualitative, change of the political;and socio-economie -
',;U qu«qfqﬁ\i”“,system of, Poland was ushered: in-by: the . Act; of.. 29 December, .
ﬁggjﬁ@wp;grfq 1,,,1989, which; updated the constitution . / / . Any: earlier changes
B 066 Jhgmggrﬂkin:politiqal relations; even though important in themselves
- Qr@rtig o ,)¢/ Aneluding .those coming on .the. heels. of. the. Roundtable
dﬁnfiwaxq x”hagreements -in the spring of :1989. and, reflected in the April 7th,
A anivite1Y8Y: Amendment to .thé.effective 1952 constitution/ had been
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. - : designed to reform the prevailing relations Without
R , P
1. o

infringing upon their essential substance,

67 x
of IR I
P o 4T

at least in the

Vit

B . F_ o intent of the communist party, 12/
e | In the sphere of political life, the bedrock of the former
system in the form of

the prin01ple of unity of State
HRYY )I"i "’.!1':1

. ,}(Aauthority WaS replaced by ‘the  principle of political pluralis
g}ii;“i?’,ﬁ"-‘w{. G4 Y oamaa ot

The leading role of the communist party /PZPR/
the State,

b '. @qr)rﬁf/;g 11‘{71‘; il 5{ was

in the life of
an underlying provision of the former principle,

rerased from the constitution.

"The' PZPR -disselved itself
7‘.1&Jluﬁiuq-misﬁshortly afterwards. Its former allied parties; which had
B¢

'Wfﬁ‘imﬂ “Withdrawn their' allegiance to the PZPR immediately after the

S {"

qessf1989 parliamentary élection,

went}through’an ddeological
”f W‘“"E' !mtransformation.

’f:enf 1o hss'd Gthes

The! leading role of*one party was supplanted b

prihciple of free,’ VOluntary and equal association of

&itizens in political parties / Article’ 5 ‘and' Article 84 of
956 qﬁ”thésupdated constitution/. ‘In ‘practice,’

*.'zqu:ef I

;:" (.: 'f':)y’i

hew political parties

dﬁl‘H”mushroomed spontaneoisly to! set’'the' stage for'a hardly

transparent and’' ah uhstable: multipartisan” system that we &re’
| nearva B 83105 withessing' today, © I'ts wedk'

side’ is the facet that the

.ﬁadf i B“ﬁﬁof individual parties are: hot’ identified with the interests of

1,1” 3“’NJW£0qN”markedly defined" social groups;’ VIR ey

4

fs}unwmocunhmhls ‘pluralistie” organization bf political' 1ife in

f”ﬁ“‘fﬂif H”O‘ ““conjunction with: constitutional améendmerits” on: the system of

Ofmﬁﬂﬁd””ﬂiﬁ”" State:authorities have: brought into ‘play’ specific elements

E30f2the* division of: authority 1 the' stricéture’ and practice of
e

" Tgif"ﬁthe ‘Supreme’ organs of: the State,:
‘ﬁ's'vt Pmsﬁi ik

L e (5{{{‘}(3{} 3{1'
‘ﬁétrp Thé' principle of parliamentary
deiotracy based on' an’ incomplete bicamereI?

”'“‘V”iegally’restricted ‘in ‘part by the‘institution of referendum
,4()"1‘ Ea {j" ,,_;’

Lig cbunterbalanced by the strong posit """

drrangement and
sy [l

o ﬁ,_.:ﬁ,!.’\‘ !:‘r“



ii‘gﬂ ﬂmﬂ*g uﬁf:assumption, the position of the ‘president., elected by . the

i miead i#yinationalaﬁssemblyiand consblidatedgby:theeApril, 1989

“

ety éﬁﬁp@ﬁﬁw amendment -to ; the-Constitution was intended -to serve the
| former political regime : as a. -counterweight to the parliameéntary
f{gn‘ eo eHJ ¥n opposition. forces: rallied aroundt"Solidarity ", In practice
. f'q?uaxlﬂ~w§r that. assumption did :nhot ;come :true,tand after the election of
o zjéieat Tg iwLechsWatgsa . to .presidency:/ January,a1991/§it became entirely
f{%nw Vool ,invalid. However,maufhoritwaas;additionelly reinforced *.;

'Qé hwﬁﬁ-%o.3ﬁfollowingathe:principleﬁofneleotionaof‘the;president in genera:

-~ worsenrgrs 1o neléctions;snd the elechion of:L. WeXess to this office,
o Ever since, although its terms of reference remained
;idgéixéidexﬂggmunchangedf%the;Presidency;has,beeo@eiaireal factor of power
W“;m sito A $he;-State,, notably, in relations,with Parliament, and if
Coger ;eﬁeiﬁéimghés;functiOped:1argelyﬁaccordingetqﬁthe%mechahism of |
B ﬁeﬁ#étﬁm@e-ﬂbalénqehandnrestraint? , reflecting ;the: attitudes and

Bin \#o.séntiments of the political; forces; opposing the basic

0y

i"é”éﬁgvi@,aj;:polltieal ;arrangement;in the, Sejm. 4. further evolution of the
ﬁréﬁénéﬁJQw'ByStemLOf -government; in Poland is. an open issue and an
,mﬁbnnv nj eweﬂp object: ofi contention, inthe. work $o.draft a new constitution B
7 | . of the State, | ) SRRy ey wedd

10 mube%mr r &n-important ; facton}of the. reformed -political system of

‘uvo #oy orthe State was  the 1ntroduction of,, territorial / local/

. 7B A
%heem~wu' o quself-government J..the, March, 1990 Amendment tu the Constituts:
;féeigﬂmeb Iaggijionlland@theufxretgelectioneaqftﬁhedse%ifgovernment organsi |
lvﬁeiéeai¢sviﬁg ﬁbmhenassumption@pehind Self?gﬁvei?mﬁﬁtviiaﬁp structuraliy
1l;0?0”“ adudd eﬁﬂeodeergiﬁgyhe3rangebofﬁStayeﬁethQ;ityﬁin'javour of local

.i& eﬂee ouid ,communities.~But -the, complete. Amplementation of this

assumptlon is made difficult by thej,absence of full clarity

EK@?SSE‘QVi§QBb0ut mheapower§ﬂ0f1territorle%mee1§agqvernment. substantiald

~zusf b yiwprange;of-supervisory cqmpétencesﬂpfggqvernment organs, and,

NI TS P R -
i 23em 3 S . . . : i - i
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éﬂf‘»idub@ﬁ”“jﬁrimarily;ﬁthé”écdnbmiézstfaits in’which §élf-governments

o BB L Fitageosme ! to “operate. ‘Hencey “ohe“of "the ‘topical tasks in

“'réforming the State’is' 'to 'enact legislative measures that
f’would ‘amelioraté thig- s:ituati.ol:u“‘lT RIS

“ivPart and’ parcely‘as'wéllﬂas“ﬁreréquisite of the ongoing
"Pefori‘of Poland’s politieal‘system towards pluralistic

democracy are:' freedom’ of self-organisation of society

’into strictutes /! social, -professional’ organlzations/ not

T
%3
22

E

7 iﬁtoltedidirectly in“the process’ of: enactment of laws by

.

7 the pibiie authority, ‘as’ well as: the freedom of expression
and™ Pl‘iﬁt. BT n tnnedld B domin e

dant [as

in® the 'formeriarea® theye' already ‘exist’ favourable legal
grounds as'a’ condéquence of legislative reforms iftroduced

over the"recent’ two years /i 1989 pct: on AsSOciations, 1990

i“_BQELJI“Act on Assemblies, Act’on: Fbundatlons/, but some other

“ S0 pektitient 1aws' /' such’ as: the Trade‘Unions Act/ are

: ??«“f*f”f“*”‘“inevitably ‘aWaiting’ changd, which dépends on resolving a

,““ﬁibroader’issue ‘of ‘éurrent’ conitroversy, ‘Goficerning the ' -

(Ii"’

S

representation of ¢ employees ‘and “employeés?: share in funningf:

. the enterprise, i RS UL R

jo'm'sdva i““i Iormg tlinriges sccomplished “in “the tarea of freedom of
| \fﬂﬁnf E LE“'eﬁxpression ‘and print,? notably ‘freédon‘of :'the press, have

:”“”j*+““”9 é”’ ) hEoved Hodt Propitidus from the ‘point -of-view of the needs
Jﬁﬂvﬁ” jinm“’qw"f 'divid Sodiety  dnd “the guarantees ‘of political democracys -
fa“Jygi”iq”"‘p However, 'the process of. demoﬁopolisation énd privatisation
Tﬁéqﬂl Lorw”qv of “tHd ‘mass ‘medis: has not“atfedted ‘go'far-the State radio
midd }G Hogy? ‘tE1évision; “dig to® “tae’controvérsy over the ways of

Pufining®thesé institutions ™ »: Mo Ldghrees
4éaﬁwe o uswrlev

3;aﬂjn LLerk lm S

In“thé*sphéiéIéf?écoﬁbmié7life?iﬁ réspective sectors of
‘ﬁﬁf r‘“ 0 *‘“Vth“vhational écohomy, chan ges” éome} more slowly and less

evenly, because both the matter involved is less tractable



[

mwa 7q Ondthe other hand,ﬁtheahigh degree;of;privatisation of
;jnoimw~ﬁrrade;/gca;BO%éofiall%goodSQturnover[,;low and slow
"?g%%gaprooeSBzofmprivatisation,ofgStateﬂinduatry and transport
>¥;§L@§éndﬁﬁonesi of-the;nationalizedgsegment of agriculture,
.'ﬁ@ioarnot;be}virtuallyfblamed;onytherabSence here of general
. %b weonceptss forvreform of. the eeonomlc system and the relatedi
p? constitittional- grounde.aIn general, -the real socialism

| economichmodel based on;social ownership /- mainly State

%g ownershlp/ of. mean8§01»production and;;the State control
'1§@$mo @/mmoregorilessgcentrallzed/wofgtpeina;ional economy has

"Hgimﬁbeen;rejected:inﬁfavour of.atfreeamarket ecohdmya

fAnyway,:the pertinent fundamental ,amendnent of 29 December;g

rfof Article 11,;parai1 of;the, Constltq}ion/. In 11eu of

lﬁdq thatfprovision,,thexaforesaid amendment brought in the

ﬁhﬂLprinciple,of,economic freedom‘regardless of the form of

aznownership,«any restrictlonqofﬁthis freedom may cofne only

"rfin@thecform of . legislationfhrArticlewp/. The former

&

3[=?; emphasized that thewconstitutionalgprlnciple of protectlon

;ﬂ}v{ of any ownership is accompanled by the government programme'
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o Jf“~l7 1167 bioad<ranging privatisation of'State property and the
[0 Aokfenlievitrafigfer of State property to ownership of communes / accords’

eﬁwmiﬁ'hf“ W”Jing to“the provision”in”the Constitution which says that the
C'}i’{ i—mwv T

1

communes“are'entitledfto*éommunal”property/.
ORudbuniias e i gompleternornalisation of ownership 'relations according to
193 G0 Biﬂﬂp” ‘the'effective principles and’thé provision of structural -

SgPounds for market écotiomy is snbaeot=to ordinary legal acts, '

Ghanges ‘oL the civilicode / 31' Januaryy 1989/ and many y
. gdohomi¢ laws proceed-in this 'direction. The abolition in

el g

‘the'legisiation of the” concept: of unity of State owitership -
“o)e th“and réplacément” of’that concept’ with'the civil law concepts é
Tof ownership by State!Treasuiy'and ‘6ther legal entities
ta@hae not brougnt to the’ tonclusion:at: all this revolution in
«’*;ownershipaféiations;/34¥w‘.%”f'vé_xSSQ?, |
“yfA’further development of:ownership: relations and Poland’

"3nl.4i“economi relations; in general;‘Will depend on the

'
ey e, L e s e =

xmmwo} \resolution of’ some’ key syetemic -questions for which there are|
““ri “t <\“°nb blear 'fouhdations"in! the Constitution thus far,
ﬂf@%iéﬂﬂ““f# These ‘Guestions do’ not reveal,’ ‘either,’ the clearucut views

sild. Yo arg ”the\main ‘sctors  of 'the' country?s political 1life,

et e AT e e

,&ﬁmoa gem “OhThe questiohs, in’ particular,fare;”'about ‘the appropriate

1“extent of the' privatisation of economic relations & are they
. f»} 1! f‘ }t

0. be dominated by private ownershipyfor should they represen;

4

At ‘"«

EW-W mixed-economy typé> inVOlving“*varying proportions of the '?

{1
fg D’J’reSpeotive types ‘of ! ownership,<f/“ebout the range of

1o ;admissible and* desirable intervention“by the State in :

Prpap——

;socio-economic ‘relations, ‘and the related question as to

ifF e

L*:Lﬁ:l?Whéthe “afd“how “thé State will' materialize the programmatic 7?

kil @iﬂ“ﬁa,3prinéiple-of“800181yjustiee,Hfor@eyample. in the foxm of

') e el OE a8 A A AT BAS g F R B b | '
WL?X Le RN gsaial " markét’ edonomys SNl Lusinmdyms .
.-‘ﬁéf}"‘s‘ﬁ ;s‘x'ziu*'.‘?wfz;;:g;; Sy helancmeron e

$ra 2 N
'ir‘r'.': L‘,,“-



ﬁi rz,'TheJthird domain of the sWeeping reforms of the system in

legal and factual tejiﬁ:sf‘had""it’é"’ do'ctrinal-‘-ideological

35 foundation in.the ‘concept of socidlism following the patterns

G4 Bedaziidal
| twirorisg to applied>ih ‘this"part’of' Burope, In'legal=constitutional terns
" “"‘"’fn.‘fri

N itjrested upon“ the structure’ of basic economic and welfare

apg e B

'y righteithat wéreé: broadly declared by the 1952 conetitution
U‘"‘/”chapter 8/ and” which, ‘in"this’ senee, have not been

pdise ssentially changed until the ‘present day. ‘Meanwhile, the

eﬁ ideological"reorientation of "the' edcial welfare function of the

fﬁfai rStatewthe ‘Yejection of “the supererogatory ‘tasks by the. State,

zah%;vti¢ “has found "1ts" practical reflection 86 ‘far in relevant

rkﬁrestrictions of"different social benefits 17 the area of

'ts-»mm héalth,”education. science and culture. a8’ vell as in the

5 ?50 Q“?"ord:Lnary 1egislation amount to" walkihg® thé tightrope of - e
v f. constitutional admiSSibility and ' raise’ the questions about the

future appropriate reform of the social welfare tasks of the .-

L3“51V15“3 whether‘the option of! thelr further” restriCtion is taken,
ﬂgowqu i aﬁ‘in keeping with'the radidal® concepts ot dconomic liberalism, or
h““"q“” sl Syfbthbr’ a new! concept of the’ State tasks’in ensuring the 1dea )

daﬁfﬂﬁ ﬁ’“f oFt justibeis’ devised, ad optioii’more’ likely and justified
.5j5ﬁﬂigt01“h”in the’ context of,’ for? example, the ‘social 8cience of the
3 ;gﬁéﬁ’ sfa “ﬁCatholic Church, " Oné*cani’ expedt” stich ™ tasks” "to become harmonizm

:ahd roe :% th Seif-help activities' by" citizens and their organizations,

Qﬁ;{ft?g J.}f!ﬁ

f Which appropriate 1egal grounds are ‘atill 1acking, however-
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i o In any event, such a concept.of:the:tasks of the State in
wmﬁeemchzﬂﬂﬂf' ‘

- ~ soeial welfare affairs -Will have to find ‘118 refleotion and
M%ﬂﬁ ﬁctﬁn ditoidslay 4

coa legal basisrin a new constitution, ‘unless a purely liberal
Py k- gduda Dol L0 s
S concept Jprevails,,

fﬁi-éé&&sfyﬁ , Sone which will free ‘the,:State from the
T scha £ s .
-;ggﬁiggjoobf~4w39.rge o1, such:duties
L ' On the other hand, .

r B Impa

frégilgnlw {Le
e tudriﬁzgngOSltion of the,individual in the: 'sphere of personal

liberties and political rights,n

R ‘wa Bimennos glguo
MR UL € A in

firm grounds: are: +being established for

K e N WS AR

».5.

in whataappears~to be a

) trans arent and | -
ro:is?lﬁ@ﬁﬁﬂ SEET G i enduring ‘tendency,sFor:quite a few years
- g e algpady ?oland has been reforming RA-E legislation and
q:?,(‘r i OoVRH JeBn

Aﬁwﬁﬁﬁﬁpoliticalnpractioe injthis -area .with:the: intention of

overhauling completelyrthe -former : concept of the State which °

Ernnd v m,,pnl:»f simulated the, individual’s :1iberties and rights.

'giiﬁﬁyx.

A o i st e s g i S
- g " : }

54rﬁ“cf“ This reorientation 18 headed. for treating; :the individual as
'-)m-""

ﬁélﬁo ML}the full-fledged @ctor..énd -8ource, . of.; any*public authority. |

Loan Iy wHoweverﬁrthis,processtissin.no way,.

complete, especially

harmonizing the, substance -0f) the;.Polish; legislation with

R T UTIET

qum% L

Ry i
reequan;§y ? J abhF full, adaptation Of“thﬁhrogish5law to the concept I
5 0f ‘human rightS. ,;;.,ULq

j, [ ]

o . . M
g belie Lagokdot 4 getone ;

takiow iséﬁss aiid fo arro AL 2R DIgoangs cppdagt 4
f“Sgnpleﬁa Thoropgh,Fqualitative changes in&the country’s political and&“

ﬁgﬁégpgﬁ m,economic relations and in the: p081tion of: the individual in

ﬁi{qwqdj{ arnthe, State, should e, going into, effect”within the framework |

bt ot il Up[ang,withpthe help,of law, This, is what,in.fact has happened :
' oti }<vt ydpinjpractice so“far, whileuany deviations from this rule have
gne.ﬁq Wﬁiﬁkbeen stigmatized aspviolations ofathegiegal order, Since the

Bt gmgﬂad oDecemberwupdate of ,the. Polish Constitution,athe-standpoint on

';g,ngg I?the,role of . law, »in; transforming the system has been the

o gq;)Jar conse quence of the principles of democratic lawful State
R R S i
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ﬂ‘!$9f'1t1ﬂ vl Bodgenos waalsy sdh o yd Ll trgqaup aoen

S5 . R R ML Pl'(( W

Yo mobaest hnos / Article 1 of the”bonstitutlon/ Jbeing . entrenched in reality.

,hgjn ey gﬁirmnefdnty to implementdthese principlesiln,Poland also ensues

*;fﬁgﬁgslﬂag@-'standards .and _specific bllateral«agreements between Poland and
;~. sidd has aother;states.mForﬁexanpleiglt,enenesiﬁrqndnnticle 8 of the
%a'inigei 5 mTreatywbetween tneﬁRepublic:of Poland .and the Federal
Y'iﬁoiﬁsﬁﬁ 1wk Republic of Germanyson good neighbourhood and friendly

:?féd o Bl Pvn?*rcooperation.ﬁThe Treaty says, that both states, while

1” wni aﬁu ol interwalla,”lawfulqstate.b,‘ (3 B eie e

LR T R

4[0;9<3“3 gg'qIn :8; reference; to, the European / mainly German/ doctrine

tiedand

5 Bk noaytjoi the 1awful; state /Va state based on tne rule of law/ on

L

”iaéif«qwo fo which,inotwithstandlng lts nonhomogeneity, the Polish science

‘B a{qrm 10 nni draws perforce due o, the lack[oi_rts‘oyn sources/5/ .in

qw idgconneotlon wrth the; standp01nt of thls science on the

sn.substanoe of Article, 1, of the Conetitution/6/ and the

RS ITH G 2N

_#os rrulings,of ;the Constitutional, 2rijunal and other Polish

{"s()r

Lty vnhf Treourts, the .principle of.a demooratlc state based on the

{’-}

52?5@&&@ 8 wh rule[of law, A;lawful state/ can be brought down to the

MG LT BT :\

{fro #un Jfollowing. fundamental assumptions. e

\xl__ K‘(,i"'rs

aaw?sr 9ﬁr. o gl/y The~lawful jstate is state haV1ng a system of legal -

FEAY >{) MERrLaLr @i v

rpoa an;.ﬁo $h Jnormsqwhich is. largely autonomous vis-a-vis the state &as &

w0l 10 mafaug -
CWRL Bas ,nnwpolltical organizatlon implementingrspgcific political aims,.
‘ : ERIND - N W Wi (et \

[

'i'xb BedFiioThe law. is; to; enshrlne a,definite system of soclally

UG BRI L 1o

o «au,d**udonacceptable values.in, a_ given state, and it is binding on ‘the

- 4 T

x~‘ﬁﬁVfWof ,ivauthorities of,.that, state and, the guardians of these values,

FrRaTny  ndp

- 5Un'oﬁ To PaﬁfW?The <law,: although . tnis cannot be ab801utely excluded, should:

2 ¥ LSS OB T

Sflié%ﬁﬁ £% oF inot-in.principle perform jthe role of an instrument harnessed

LA
Ayewd adr W--“‘-Tto"current and . short-term objectlves pursded by the state
. . FCHS S ]

authority, but, instead,ishould serve long-range.objectives
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which are supperted by the values accepted by society.
The paramount of thesg values is thé_digﬁity and freedom of
man, The latter value determines .- clearly the resfricted,
limits to the admiséible regulation of the sphere of freedom
by means of lavw. In a lawful state, the legal regulation is
constrained to defining the limits of freedom and the
‘guarantees of using freedom., Furthermore, in a lawful'state,
as distinct from the state of real socialism, in particular,-
" the sphere of legal regulétion of social relations is to be
" essentially restricted to those relations which indispensably
requiire this in view of the social interest; for the law must
‘-ﬁot unnecessarily fetter the free adtivity of the citizens,
Thus, the point of gravity of the legal regulation is shifting
}" a J‘ T ‘from the rationing of rights to the creation of organisational
| ' and procedural frameworks for the implementation of rights/7/
. L:'.The strong axiological detemmination of law, which is in
S . {‘i o 'égreérent with the appropriate philosophy of man and the
S positlon ‘'of the individual in a state, does not invalidate
the basically - positivistic prientation of law, the source
}, B /foundation/ of which is ‘a nation organized in a democratic
state. The concept of the rule-of-law state, not only as seen
o "Yby the German doctrlne, ‘basically draws a line between the
' Hr':ﬂrm fﬂf " system oi legally ‘accepted values which decide on the social
o and humanistic content of law, on: the one hand, and law,

j_n 11;9 proper meaningsas & set of norms constituted or

recognlzed by the state as binding, on the other hand.

The former / values/ are sometimes described, however

inaccurately, as ius, whereas the latter / norms of conduct
cbntained in legal regulations/ is referred to as. lex.

if there is a discrepancy or conflict between the two, it

2 E R T AT R
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';,i»\:*f mapieedl B deerath bR '.;f:r:r: Aot oo B

SR is'ultimately lex’ which is considered binding and applicable
’Eif’*’*}i e Ao T T Blgres Sneki Rouddem g ta mudadel @ eyt ) -
"in a lawful state, whereas a crtitieal assessment of law

!‘5 t;;"* (.'“ r,ﬁﬂﬂ».&,z,!‘,p ¢ n,.;,-:;x' ,’,.,.,,s.-‘.~ o ra \ o Sy [2¥a if‘ 3 z.l Hr\‘ & ew

i ‘from the point of view of ius elements.if these cannot be
:#%SQ alei phil R et e Asgoidanin gl pud o oadyg " ’
© i allowed for in the process of interpretation and application of
c fft’:}wvméﬂ Ersaidid Toeeng widd b by *”f“'w st g
1aw / for instance, when law employs general ‘clauses or

3 .pﬁﬁl R A R r‘-"i‘ s Eamo ¥ ;;.‘y’rr‘; a APy g Tt e Dy

5 X

"general principles of law"/ can at most justify a change of
‘ﬁ%ﬁ ”ﬁ”ﬂ Yih w0 /8 Isas1 ia suié#”"www*“q B ey

* 1egal acts. , i

};bn the” other hand the principle oi iawful state cannot be
Akf"‘3“§;;°;3;1;a “?;“tﬁz r@ébég}@i&h asm“Zutonomously in force,
o7 " slde by aide ith lex /'es intezpreted”above/, the s of
J,behéziouriofﬁ}eééi‘naturali moralwgr other character which
B S A o T L E e S i g

A
o

~-‘substantive1y and formally are identical with the accepted
& i "?r\ e'yr‘:qg';*g: wife et T e SR ey et "u‘a‘sf.:“’wr\
i 8ystem of values. To put it more graphically, they must not
\'k,‘_,g’éﬂ‘vlr‘ffi R SF e I L KLl S . 9/ -
 stand above law /lex/, nor even alongside law/
. ayrs v\,;:;i 'g},vgi ms‘; T N LI da s ] Frm
“Such"a 1ikely understanding of ius, ie different ‘then . that
! v"%iﬁ'i & FECa T fe oo bhenlod ap heygfime Fae
.~ . explained above and opposed to lex, does not fit in with the
il"\‘? i it Seite Ay r.13 *:rf‘*-lrn"» - % ey S
%conceptfoi lawful” state.y,As argued by Z. Ziembinski, it is
Lk by - add 67 ~~\p)§‘,;~m P

wiong methodologically and inaccurate ‘thoii’ the point of view ofe;
t?'”ﬂfﬂ dedr SWERL e v i enan e \/10/3%u1” :
 conatitutional understanding ‘of law.. 'Neither has it gained

REwg el Noltw edsdn Julwal & To sside *Wﬂimvmﬁ

- : basic acceptance in constitutional rulings, even though it is
-;.‘Q LoEroomady Te Lo elierrol vreluame Lgmon. hog 2 eer

- firmly based on the axiological interpretation of law ¢ /11/

QQ U"?JJWA*J"“U“{ Lo "3}H}‘1"’ (22 sy eI $f’{\’fl Q] “f‘?L["i‘F‘a \

' The rejection in, a lawful state of the concept of ius
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rule of law as unity of substantive and formal rule of law,
iﬂfj;a {4 ‘iuut.:?fw ayldgintusl 1o ’p”}jfﬂ‘iﬁ"*“e} or- Bt b

In - 1t8 rextreme, that concept is threatening with a relapse ,
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S and substantively different, and hence indeterminate.
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"ianszéﬁﬁfaﬁ““sl A" lawful state is a constitutidhal state, not only

n'the’ sénse’ that' the '‘constitution 7 an act of exceptionally -

ﬁ;ﬂil @d3imp0rtant form/” regulates 'the” system of 'state authorities and

{‘3f”ﬁ°the 1egitimate brensition of” power, as’ well as the position
A 4

u»*eibf“theiindividual“in society: “Owing'to”its peramount legal

forcewl secured, in particular, vy’ the ‘special proéedure of
qid BE9vahahipé/,” the' ¢onstitution” guarantees the substantive and
31i9=%{£ formal*&éherence50ffthé"éntiré”1egélféfder with the values
'i97»and prineiples’whieh™it enshrinés:" In"this way, it protects
«"“M*@'stability of the legal” order as an "ésséritial social value.

“fﬁ”“**b ﬁwhich 1s? identicalfto the’ sense’oF- self-assurance and

?fﬂiﬁgseGUrnty of‘society.? In ‘8 1awful state, the fulfilment of

’v:ﬂJﬁthe aforesaidkfunctione 'of “the? constitution is served by

”terms of their compliance with” the constitution. At the

¢

:._;«ﬁ~ sameftime,*the constitution is"ad directly apnlicable 1aw, -

A“ﬁ.;“I 59 ”‘ Within the’ range in which it'is"pos ible to apply it W1thout

el Jilﬁw r3*~~:(i.‘ssu:lng an ordinary legislation; aal =l

the constitution,

NV?;?'Lyﬁﬁgﬁis eflegislation as” a 1ega1”aét of3parliament, and, on ‘the s

'iV01“ £ ﬁbsidihry basis, aldo'normativé‘actsiidsued by the executive
a"{,élfauthoi‘ity‘ whefivexplicitly’ authorized! by*the legislation for ;f_f;
fO 9¢ e thé”burpOSe ‘of implementing it{iThe'position of a legislatlon.

I’O ”Qﬁﬁiapart”from its: being ah' act' issueds by’ a’representative organ"
wef JO'én

Under. a*definite legislative. procedure;lis determined by the

character and ‘range' of social‘matterS”regulated by that
egislation, ‘ag'well' as’ by its legal ‘forces
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s 5 JLBrights of.the, citizens, /individuals/ on: the principles and:

.twg$iw;?higiihe ;;miﬁ§g§tipulat9dybyﬁiheﬂponstitutiop. and,

. iﬁginally; tohregulate the, system, terms of refenence
/competenoes/ .and ; the; principles that.govern the

Via.}} iy - Wwfunctioning of.the organs.of, a; ;8tate and its officials,

'}f;yﬂw,gjmhedstructurepof the matter involved in.a legislation

..gi;if,delineates the; field for, the autonomous, primary

Ty legislative aotivity of .parliament, while determining
QQQJ /restricting/ the; Sphere of . relations regulated by the
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.”vg3mq0n the. second question,tie the legal force of a

rlegislation,,the position of: &, 1egis1ation is hased on the;
5% % qgﬁ 03 agsumption; that, no‘normative act;must; be in contiict with i
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.i§£§%‘ -zto;serve; the. implementation oi1mhat¢1egislation if it
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at;times{reconciled,,though with difficulty, to the
“wol ﬂadmissibilitywof'issuanee'by theihead-of state or

,fz,w;government of: dcts: /decrees/; having . the force ot a

~;~“}rq93sb u‘legislation.»Outsideﬂthe notion of .sources of law in a
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_?gﬂi,té ﬁusnluhlawfulvstatea[«in-anyﬁgase;the,lawngenerally in force/,

o7 there:.may possibly;be;.other legal, acts,; called regulations -
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;@ﬁ megislatiOnhrequires@thgtgtheﬁlegelgexietence of a gtate
t& jorgan andutheladmissibility of thatgorgan issuing legal acts
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g r+of legal acts; must,not}beibased on, the presumption, but mst

igf“always clearly ensue;fronm .2, clear 1ega1 norm, Obviously,
éégﬁéggfggaalegallyﬁeffectlve -action, by a;state organ cannot be
”:;gdwrgbrought about,, sole%y by somex"impulseEorlglnatlng outside
}ngﬁ thes system,of tnetlawﬁin force,;/w.}Sokolewicz/

evo ﬁuﬁL s The,rule; ofﬁlaw observance . by;a, gtate organ applies

oo to both, the creation, and appllcation of, law, The creation of
’ fsen@ - irlaw; ia,governed by; the, standards; ofg‘he law in force, which
;;ﬁ01+uvrepgmeansuthat”the 1awgitseliedetermines the rules of its

‘5% éaLniesfacreationywvalidityfand explration.ﬁThus,rthe observance of

ﬁ“ 5 formally iestablished: law constitutes;the constitutional duty
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‘J,;qiﬁqg!Wﬂofﬁlaw*observance ‘both’in-the’ Sphere of* making and
';i@~nfﬁw &pplicdation of ldw, Thé" structural“guarantees are closely

;fﬁJﬂ itk *ﬂflinked t6-the basic principles 'of%the’ system of a democratic

Ligt ﬂthe principle of free! general”eiections, ‘the principle of
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division of/ éuthorities as 'the"foiidation of their system
and mutual relations, the principle'bf independence of the

of 1aw,fetc. The procedural ‘guarantées! eticompass such

?“fbciJ‘specialized 1ega1 ifistuments which havé been deviged

= 30 ’“““eXpressly tosecuré! the  observance ofilaw by the state

“% L organsﬁand to protect” the“rights '60f theicitizens /1nd1viduals
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, chheIdnrestfictéd rlght 6f the éitizen'/7and every individual,

| iin generall 't6"navetascéss o the impartial /independent/

i IQ”odi‘t, and®the® constitutionai jurisdiction are coming to

_ qlﬁ”th fopetin &' we115developed g¥stem*ofisich guaranteés in
njaﬂlqajiawfulzstat““/ 'thé right es” Hd8ess to" courts, constitutiona
: 5"33‘5”53urisdiction, accountability under’law’'of state officials, -
m'iééf ”Bﬁw” definitive ‘systen of resolving”contentions over competence,

;fjugnheaiﬁstitution of’ ombudsman, ete./ind ol

4 ar ?speakingf S constitutional’ﬂufisdidtion, one - is primarily‘f

}io v”r”‘referri o' the" funetion' o’ separate, constitutionaly

.-i f‘x}iNJm’mwcoh‘nliance Of 1egislations /" and law’n; in genera]_/ wj_th the

@XHDUWﬁn éconstltution,"mheir‘leading Tolé' in'the protection of the

.“” ﬁg?? j”principies of a'lawful® state hag wade ‘them widespread in

A “”ég dern states, notably in Buropé. {‘Recéntly; they are being
s, Yo ?“ii°‘éé%ablished*éiso‘iﬁ‘thbséfStateé=wh£chwﬁave turned away

from the so-called real socialism™to "embark upon the road
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‘Tngc}eg or }9|§prce in a state;, 4/, open up widely the access

: ;a'bailtgj?ge‘constltutional court ot only for public law entities,

FT"Qﬁe ?”Eﬂpr;marlly for c1tizens, and{ rgmphe area of human rights,

géiﬁifo“ everyone snbgect to, the jurisdiction of a state,
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.@ngénﬁdﬁgof 19831 norms. by th court / acting on motions/, specific

ﬁﬁ controd’ / fOIIOW1ng queries by courts of law/and the
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o : onstitutional complainti' ‘As demonstrated by the experieénce -
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all at once. To some extent, this is still a postulated
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principle, The remaining elements‘of the substance of the

‘ﬁ;fgsxeccf,ngi

*’lawful ‘state principle are being materialized in the practice
Liii «ﬂﬂi3”di’ Z0f the' State organs to"a greater or lesser degree / for
? réagons’ described belowv ““ﬂsli“ﬁﬂ“hl*
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‘eﬁf ul WWme~

in general unchallenged role in the

implementation ‘ot the’ lawful state assumptions is being
ai hlon s

layed by ‘the Constitutional Tribunal ever since it
U”ﬁh “jfi”its”éctivity on 1 January, 1989, a few years before the

tAn important' and "

ita started

After ‘the' lawful state principle has been
ntroduced into the’ donstitution,

i the Constitutional Tribunal

treats it as & principle binding on all organs of the State,
m‘including parliament,

T

and regards the criterion of
evaluation 61 legislated law as' the” leading one,

A similar
R’approach “within their res

pective terms of reference. has

been practiced by the common courts, the Main Administrative

"Court anid -the Spokesman for civi1 Rights / Ombudsman/.
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law to the altered conditions of activity by a state, may
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80 strong and justified axiologically that it would require
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rapid legal changes, even a revision og ‘Some legal
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_of the past which had been completed in the past, or with
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\ The soiution of what appears to be'a stark antinomy
ng fi‘ﬁb.d‘} %;{h\qn,‘ T wreny adi -\(‘}Tf‘cv]q-g-wr\;] atadn Pritorm
. “between the qualitative changes of political, social and
; - *"fﬁ Ty Aerrrpiaan e DR a1 Vq s folee @ in Sl gttt
- economic relations, on the one hdnd, and the requirements
;ex,aﬂt gnidmleqsrt T goecifahlon minnd adt gwgh wed et d

‘posed by the lawful state principle before the lawmeking
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' "« process, can follow,' most gerierally, two directions.

;di~ei qhuo;spw dpodd 0T emnasio daon e e Do by

JEECREE ’ Thé first of these ' would be marked by a measure of

e AIRTR T Tihwal eddd gy vf‘f""“’*r“"'ﬂnv’**?."i‘ pyrd b "

- . 7:rigorous approach and based, apparently, on the premise that;
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AR the substance of the respective fules of Jawful state is
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strictly defined” aiid generally accepted. This would come

down b the position that in g situation of conflict between -
xq.';

the necessity of radical change in politteal and economic

,,,,,,

Principles,f" Absolute priority 1s given to the rules of
b-; o8 Y mprrae

i the lawful state and’ they must determine both the content
ca e ;alﬁ”

Tand forn of introduced changes. Ty means that it is not,
radmissible to modify the rules of a demo

ﬂ

Sy v.;\

[ X EX
R

| cratic lawful state
*s"%f‘Sﬁ account of the adopted radicalism of legal change,

tﬁf‘d

}Thélboncept “of" the democratic Tawful® state is marked by .

?Specific enduring features and any attempt to Jjustify their

finfringement will have to be treatedhas abuse of the,notion
r(,;”,_ ‘,,«r ¢

‘of Values carried by this notion" RACTA

§oawsd booit & o agRleredeaiain b G ian tae ses

, Although we unaerstand the 1ntentibns and the source
ig »‘:"g{}wﬁli % manl I S R T O T R T e A
/ experience of a hlgh-ranklng officlal in the Office of
)LO.!Z {‘" "”50? siwgiadab Yisyrni val AT RN

‘Ombudsman/ of the v1ews held by the above-quoted Author,

:‘tﬂw "rﬁsjvs-vr’ In wair o Geniey

; Ctwo polemical comments seem approorlate.
'?;£Ior’ HE‘ pR:ls [rlon s5d3 gly-S-wiv nponiniad A han e

e}
YR

" The rules of the lawful state do not carry such a powerful
j’waéf;{ i{d Yo wmiptwnoson odd JUi i ded® Ladnga ’
; creative force as to determine the substance / sic!/ of the
,& S towd fawnboded gnilod st ee A Ldvw weg :

reforms carried out in a state, This is the domain of the
E%:TB?H fUH‘, Losdd Yo anldaiags Lamk ri rznm‘m(ﬂwv argl

. forces of polltical parties and their programmes. On the other §

Fdabsad oo il E T el

e _han nd, one should agree with the duthor that the rules of the
on Lhas ke

3 @;} IS KY 7 £ gy ot gf,hd I n('{]inf" g

*"” lawfulqstate determine the form of ongoing changes, eSpecially

R BOLTEL0G o mmaeras v iest flncp add geswiad

: - in the 1egislative process on account oi the very fact that
‘j,."epc‘:rg drﬁ‘ buas LJhoad snn 'r\ T TRy ‘Yr*ff":: Aalay niainrroang

Ly they Lay down the baslc guidellnes for translating the reform
ffﬁ)v’fiﬁfwﬁf 9{3 85 ] »zlr'Sﬂﬁx o edad® foreal add gd Boang

P ogrammes into law and hence can practically moderate the -
Z‘Bﬁ{n‘?")‘}: iB ow sellatanen doom Jweiial an L BAOO .
: adlcalism of such changeés. For these reasons, ie in view of ”
i(;"} Irqgrqm & d j_}”'ﬁwl 55 a[-{ h et e ‘( F ey ti,' [ ﬁq(‘
‘the binding character of the lawful state rules and their. :
ﬁ!m !‘Ju Lo o iRy 6 Fopadg b dogy RN EVED §3) By Pt s

moderating function towards the radicalism of social change,

A’&ﬂwh A uelyn avidongeod sdd o eoprdhibos verld

one should give credit to the opinion of the Ombudsman,_quoted ?
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by the above Author that "revolution and a democratic lauful
state are irreconcilable”, The social axiology of political
'anu-economic reforms must be balanced otf with those values
;uhicn are carried byflaw as such and by the principle of
lawful state elevated to'theirank of the constitutional
principle, especially if we note that the programme of
reform is not defined until the very end.

The individual elements of the lawful state principle,
both;the general oneé, which we have listed -above and which
are decisive for itsﬁesaence, and'the‘derivative detailed
rules, such as the rule ol protection of acquired rights,
or nonretroactive effect of law, have no unequivocal
vsubstance that would be defined strictly and completely,
-This becomes evident not only when we compare the contents
aacribed to the lawful state principle in different
countries, but when we compare it also within one state
lover a longer period of time. This is so, because the
content of the lawful state principle depends on the level
of legislative dewelopment and the standard ol the law
doctrine in = given country, as well as the intensity of
'interpretation of the said principle in the adjudication by
}'courts, especially the constitutional court,

In Poland the lawful state pr1nc1ple was introduced into

“the constitution as late as the end of 1989, though some of

its essential elements / e.x. concerning the position of a
legislation/ 119/ had been given shape in the earlier
'conetitutional jurisdiction. Its description in the legal
science is a far cry'_from a univocal and complete ‘analysis,
' More imﬁortantly, the jurisdiction by courts, particularly

. andeoremostly the Constitutional Typibunal refers only to

some elements in the substance of this principle, ie those
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o . elements which are relevant 1
MG‘TO GROLO LY LB Rl b rom the point of view of -
L ratio dGCldendl of examine a any
SBORE 14 R To Bannt Lo Ee ,(a«éhg §802., That 1s why quite many
R authors voice their critical o
CEa afgloniig adt o wd fPredoooon e g pinions ab?Bt a limited
gndbjiﬁdt* . activenees of that organ 8o far in the interpretation of the
531 I LY eEncTg s RN R AR
S lawful state./ /-
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s lUnder such circustamcee, ie in view of the sbsence of
PRATS !.{s ‘ . L AP IR 6 T N L I (AT I 01 4 SR I S ri SES T L2 S S
Lo a complete systematic 1nterpretation of the lawful state
Pyragdag addde Javwel ado e wfaeenis RITR-TEN '
. oo - and the likely evoluti
SIERH ﬁﬁgiunogg,ug 1d the likely evolution of opinlons in this matter,
oo .- . one, cannot acce t, at leas he a g
bgiiﬁﬁﬁ’b Cg\j ‘ ff'}d‘ T,s..,\}z-‘ e 5' 5 p " P2 [ TS B t A re }lrrl‘d‘.’r'low’xbtthe StandPOint that :

o in, connection With the directives of the lewful ‘state being
3'}1{’3((. vbﬁrg'(lﬁ"‘” Ii'} it LI $ RO RN s N T ;x\' . K

. in force, "the legislator must decide. all or nothing,
s ﬁ}u'itﬂpaﬁ? wil B A L PRI RO TS e

~ " Either all the directives are binding to the same degree,
dﬁiciﬂn bes g Godwrs higlies B e i I

; b
nc*ﬁon eda ?qﬁorgietyu? stop othering}ourselves W1tn{the requirements of

j”éﬂ“tm  such a btype ofﬁstate and let us forget about the existence of
3% 4.4 L ¢ ‘.,1 ISR 2 1 iy A 7 Iyl

L o :such an intellectual and normatlve construct" /21/
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- ._Such an overstatement of this question in conditions of
38!‘3)’%3 208 W4 FE AT 1 VN B¢ B I W £ 34 gl o
¥ ¢ strong pressure exterted by social forces on the need to
3 {e% {"“{ % Pog ity 50 {0} iwlF ESIT S S TR S TR NE TSR
: ) accomplieh quick and radical changes in social relations
. ’*e'?%f ‘)ff:i G Buspnaa e ood Thuil 0 gogmeja Loy FrdGymiaal i
: s | engenders sceptical attitudes of some politicel officials;
10 *{Cfi&{?ﬂ-’.xﬂ.& GG T an bisw SNIRE LI iy S A R SR I L
' as well as law science representatives / to mention 4.
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. Fglandysz,‘for one/ to the sense and p0891bility of
el i PR SERIA _,-1” [S IR RN _\',-.. RS E¢] r’«'._ ‘Ia:_l- sTIEY
4 ns of
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T4 %ﬂmm ﬁpoodﬁ U,ysten transfor@ations. ?his‘}s’notwa circumstance without
n?ﬂ’ﬁnsaierq_wﬁ§ijJ}§?°?§ﬁe yhen we, consider theﬂiagtttnat the traditions
o n e ‘and ideology of the lawful: state are still weak in the legal
.,4£,A(“}quy) apfd oy ST LTI

“fg;'qﬂe ”fvn”iconscioueness of Polish society folloying the havoc wreaked
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T iBaa eieiqman, it

§talinism and its doctrine oi law.
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his question, namely how to resolve the seemingly

i i n u BT 148 “*' ].:‘*"i“
S I unsolvable contradiction between the s001a1 need for
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thorough / less or more paced/ social changes and the

,dn my opinion, one should give credeiicé to another standpoir
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Jrenfo ! exigencies ensuing‘from the lawful state principle,

Btioy wownnl o w0 . Thig standpoint boils down to;underlihing the absence of

clear, more preécisely defined standards / prohibitions,
cenefl bednes oot v ‘opmmands/ that would determine’ the substance of the lawful
“oorhe gtate on the grounds of Poland’s constitutional order,

‘@ - Hence ‘there is wide room for' interpretative actifity by

viia o lithe state organs in this watter, Moreover, this standpoint

b \atwhmele Inodynderscores the possible evolution of such an interpreté-
sy Yo mabu o gion towards the optimalisation of the lawfial state
wheid ohiny nepremiseés in the process of its development. The said

and moideiyscogstandpoint is based on two closély interrelated
yIierrdng voul ‘> assumptions., |

D AUy TG iann o

The first of these is connectéd with the peculiarities

sedi o eboueyy cdd (0 of ‘the constitution itself and the structure of its
13 0l yovevoinorms,” and it can -be reduced- to' the assertion that "no
fuh %58 dolde . gonstitution,’ less even such a- laconic one as Pplish,

‘j“?Q DANBIEARLOD *-ﬂﬁ'iepréSents a normative order defined until the very end...

: PR PP NP . ' ﬂ\ Sy PEY A T e i 4t ) - . . . . 2 ;
- osdam For cb AR AT congtitution uses general notions, general and abstract
v sRerd Yelanges /"freedom", “"democracy", "justice", "equality",

sisde LTwil cwlawful state"/ which only call:for- en- elaboration,

| SCRF nidd Yo aniiioiNelther is it free-from gaps,’ sometimes left there

geovarr ol mon .

tilrrdeliberately to ‘ensure that the politicsl forces in a state

TP
CTo o wmowtuon orld 3

“? "“ag well'as the parliasment and government as its political
L ”'Ei ‘?-U' ”@ﬂ}"‘“'f j__ “L:q.l'f. g‘:.\_? .

ajrorggnS; have freedom to develop ‘their activities.

i i pagol "¢ 'Pheréfore, ‘the obligation to keep legistations within the

§RLLG yodgl miiin

et rraméework of the constitutional orde¥; must not léad to

iert PO SR g { fen
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> ‘@gcribing to this order such a legali'substance which

o Sy e El
3 Y .

ifes

o T - lyoiild ‘enablé a‘derivation ot the ‘entire legislative
(F *tophtent frod the ' constitution:« Oneshould not claim that

« legislation is the " implementation® of the constitution
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eolgion iy ,just;aa;administrationfwould be 'supposed to implement

t>T&“ évn! :idw 2t ylegislation in-the well=known model which is no longer valid
© . swaitididyes  nowadays./2%/ | -
iﬁmﬁwei afi in sanesingdhesecond. assumption of the:standpoint presented here

| Jrabro fepoid: amounts to the assertion that in.the process of interpretation

oy eu?a.iwm = .0f :the- lawful state concept as binding,: one may accept as the
'5HJQQDHLGT 14l . insurmountable limits to this interpretation only these
i%&E3EEQEﬁ$Hi e E@general premises of this cencept-/ essential elemehts/ Which-
| adEidn imﬁwﬂare:being-constructed,en:the basis of: knowledge of the

bige «d% [t Buropean dostrine of; lawful state,- Leaving aside their

ﬁsgﬁiw;nonsnormative role in.the process of interpreting the

constitution, one should bear .in mind -that they naturally
gggjmggq ~¢t appear.as the most general axloms whose content one can
af i o fvrsendeavour to define more precisely -only on the grounds of the

Co ﬁﬁi'gsﬁj‘naiﬂiconstitutionalaordernofya-givenwsteteanOWever, in the case

WLy mnzﬁmoprolénd,ethevconstitutionaluprov1sions, which are not
ﬁe W”f ekt i uniform ideologically ‘nor structurally -/ &s a consequence of
“,érﬁwd@:%ﬁﬁ.rexwtheir:different origine and frequent changes/, do not make

".ivr:f~np<" foal eufficiently coherent:: interpretation .0f these provisions

«qu"’[:d“Iany ‘eagier, In the interpretation ;0f; the lawful state

aredd \«u&principle;"superimposed"con the old: principles of the 1952
Tk osesitoh 4ext, -such'.an obstacle arises, 'in- particular, from the never

*f@&iﬁiia@ nid b meacompletely clarifiedyw"incoherent%fsystem of the sources of

.....

ﬂﬁﬁa F it EPMTribunal;-Hence;=therlaw.sciencé~is~postulating. inteér alia.
’ waﬁ' s a)z-that ~the esgential.'eleménts. of this ;jurisdiction be duly

»@vljsﬁﬁmyyﬁacdountedﬁfor in a:new:Polish -constitution, /23/

aféﬁﬂ HREARY Jfr&i*iN“PThe awareness ‘of the -current status of the constitution in

‘additionally justified by the,standboint, presented here,.on
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e principle which WOuld facilitate a thorough change of the law

1
T a4 g o .‘uf""wl.

without the danger cf abandoning the lawful state assumptiong,
‘i”‘i”we find the possibilities of such an interpretation both in
; i HMthe lanaking process and in the process of interpretation and
‘Géﬁﬁiﬁﬁﬁgcﬁgﬂ$liapplication of iaw, In the former case: the decisions rest with

the legislator, while in the latter case it is the Constitution

'al Tribunal which has the most important tasks to fulfil,

40 B {v ik 44.:
e i The 1egislator, while making changes in the law in force,

o For doglE e Pl i

i must be able to ‘find # a compromise between the necesSity of

change and related dangers ‘and the respect for the autonomous
ix f;’
’ will of all those who have made specific deciSions on the

4 St

!"} ”i it \f

gfounds“of the standards effective so far, in the expectation
that theblaw shall not be changed arbitrarily without a
particularly important reason" / 4/ In implementing new

PRITEE: TR

assumptions and velugs ‘of social life, the legislator should

g = resist arbitrary changeshand protect the citizens’ confidence.
7~L?“?ﬁ§ “inithe state as ‘the foundation on Which the relations between
g ;q?m{thgicitfzenhand the state arejto evolve in a lawful state.
.ﬁ?ﬁ%f“g~putﬁﬁ§“the jurisdiction of theuécnstitutional Tribunal,

V9 5 meery WA e e

7the principle of protection of acquired rights represents

[

Y

nd basis for ‘the legal security of the citizens and has
important and multipronged axiologicalNsubstantiations.

T T BN PN

It bolsters the credibility of the state and its organs in

[ relations with the citizens whoserconfidence is; in turn, the
’ ?;.'\'c’:':'” BEX RREEA R A H

condition of effectiveness of the exercise of state authority.
oo o T

i Deprivation of the citizens of the rights vested in them is

i "\"4'.!’:‘1: § by o i l
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" the citizens. In such cases, they lose respect for the very

o Pt
g gimem gl Lo o o :

idea of law, once they fail to find in the legislations

ef;’;.iJ PR F T e ean ‘
" -an infallible means of protection ‘of their Yights." /25/
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That general directive of conduct should be in the focus
of attention of the legislator as 1t is looking for an answer
to the question of purely practical significance: "what law
to apply to the legal relations of states of aifairs, to the
consequences of certain events, if they occurred in the period
when the now rescinded 1aw was in force and if they continue
to occur at the moment when new regulations are being carried

into effect." /26/ The choice of appropriate legislative

techniques which the legislator commands in this case should
by no means be accidental, 1In evaluating, from the vieprint
of the lawful state requirements,” the respective legislative
techniques, and especially those presented by the Authoress
of the study quoted here, one should arrange them according to
the degree of their adequacy to the assumptions of the lawful
state,

The first tecnnique, which consists in maintaining a given
law in force /by either not changing it; or igsuing a clause
confirming its validity/ protects in a maximum manner the
principle of confidence in the state and the legal awareness
of the citizens, However,,this is a hardly acceptable solution
.not only in those areas in Poland which are affected by

‘(sweeping reforms of systemic nature. By applying this technique,
.tthe legislator would actually deprive itself of the possibility
. of reforming a definite area of social .relations, It is
primarily for this reason that this technique has to yield
priority* to the.sccially Justified changes ot law,

Another technique available to the legislator consists in
introducing special provisions, the so-called law of transition
or interim law, which will be in force in some sphere of legally
regulated matters for a time specified in such a legislation.

From the point of view of the law reform requirements, this
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technique enables the legislator to subordinate all legal
relations of a given kind to‘new_legal standards, with this
. desirable state to be achieved only after a lapse of sqme 
definite time‘during which the legal subjects conderned will
be able to adjust their situations to the new standards,
The necessity of such an interim period is the price of a
compromise between the social need for changes in law and
the requirement of 1éga1 security, and ultimately-.the
. citizens’ confidence in the state., The Polish legislator
often underestimates the virtues of this legal technique
thus inviting a justified criticism by, among othéra, the
Ombudsman ever since that office was established,
Questions of the interim legislation, which, by the waj, are
not suffiqiently elaborated upon thus far, entered the‘
-substance of jurisdiction by the Constitutional Tribunal
already in its first ruling. /?7/

The third technique to be possibly applied by the
legislator is the so-called direct impact of a new law,
The moment a new legislation is enacted and comes into
force,-it should be applied to any legal relations
/ the sensu largo events of a given kind/, including those
established earlier, before the newnenacfment, if they
continue during the legislative change. This technique,
quite donvenient to the legislator, enables it to accomplish
a8 quick change of 1aw;by subordinating to it also the matter
regulared by an earlier law, However, the speed and clarity
" of the state of law. thus ettained, even though desirable in
practical terms, fail to counterbalance the social losses
" in the sense of legal security and the confidence of
citizens in the state, This technique catches all addressges

of such legislation by surprise, as they are faced with a
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a radical and arbitraryEalteration of their legal status,
often to their disadvantage. " Hence it is a solution which,
in genéral, proves disloyal to these concerned and which
therefore erodes their confidence in law as the foundation
for their businessg,” /28/ Thus; it is hard to reconcile to
the lawful state requirements, but the legislator cannot
refrain from that technique in every case,

The standards of tpe lawful state iequire that, once the
legislator has not used the interim legislation technique,
any change of the law which affects / advewpely / the legal
situation of citizens be carried out somewhat in advance of
the moment at which the new legislation comes into force,
This is required to enable every addressee of the new law
to sort out, at the least ihconVenience, his or her affaifs
which used to be regulated by an earlier law and are now
being changed. /29/This postulate happens to be neglected
in practice not only by ‘the deliberate use of the immedizte
impact rule, but_also quite unintentionélly..It happens,
in particular, because of a delayed print of the official
 Journal of Laws in comparison to. tle date of the new
legislation coming into force, or because of delays in the
distrubution of the Joﬁrnal, which has recently become almost
customary, Such practices have béen given a highly negative
évaluation by the Constitutioﬁal Tribunal from the point of
view of the lawful state principlé and 2s paft of the
generally valid proceduré of interpretation of laws;_/30/

It is ‘even more difficult to reconcile the lswful state

agsumptions to the practice under which a legislator resorts
to a retroactive effect of a law, 4&s put by the Constitutional

Tribunal, " the principle of nonretroactivity of iaw is one

of the elements of the Jawful state / Article 1, the Constitut
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v tate, Which ensues’ “from the lawful ‘state principle,
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o “*”f The ‘prohibition ZOn'giving law thé retroactive force:
“is“étfangiy linkéd‘to”thewlanul”state‘pfinciple not only

Fiopwife banuboy )

“in “tHe “Polish doctrine ‘of law and the jurisdiction of the

PHOLES LR ashnati butional ‘Tribunel, This prohibition is in general
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derived from" this principle, it the ‘constitution of a state
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'/ such as ‘the Polish constitution/ ‘does not introduce it
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“directiy. “Its axiological substantiation refers to ‘the

?giwwgig €% % reedom of the individual and his/hér confidence in ‘the
zgiaﬁﬁijsﬂ#o' {state; ‘It alsc belongs“to-the elementary’canons of the
AR 1 { egan "oultire 'of modern states. 'The ‘soeidl infringement upor
4 ﬁﬁ%”% 1" the leiwretro{nonqaéit;prohibition“provokes strong disapprova
j;gﬂé?giﬁhiﬁg'ﬁ and 18" considered ‘an expression ‘of “arbitrariness on the part-
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LBt b’””f‘9”§&~lit”is*not“the“daséf However, “that® the fetroactive effect
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!jf a ‘law’cannot be’ exceptionally allowéd Within a certain

Faleinsl Jd““%i ----------

voowAd S yodd fu wﬁ( ;
L v principles of g’ democratic ‘state” than’ the principle of a
Biagdd Jedi odrls

' lawful "State," The’ coherence ‘of*allvprinéiples of the
CEn mdereo u,:;w’
' o constitution in the” process’ ‘of’ "{nterprétation of law, as
faghnads etdl .af

elaborated below, may justify exceptional recourse also
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to the technique of’retroactivity of "law, ‘and this applies
SRoL B ‘not‘only to the legal'retroactivity problems, but equally

LRy 80y

to the principle ot protection offacquired rights, a matter

which should be analyZed quite'separatelys
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The flexibility of behaviour in the process of changing
law and adjusting it to new prehises of a system is also
made possible by a comprehensive / combined/ application of
different legislétive techniques, For it is not glways the
case that their application‘is mutually exclusive,

& combined application of, for example, two techniques makes
i% possible to alleviate or éven eliminate the adverse legal
and social conseQuences of one of them, This is esPecially
true of the application qf the principle of direct impact of
law. Its adverse effects can be essentially reduced when it
is comﬁined with the technique of interim regulations
being in force for a comparatively long period of time.
This allows a_gounterbaléncing of the cumbersome bonseéuences
of a new law when a given legislative system provides proper
. legal possibilities to this end / for example, by allowing
a change in the terms of agreements/.: Some 6onditions of
adjustmeht to @ new law are furniéhed also by stipulating in
.that law an appropriately long vacatio legis;, which not only
will make it possible for those concerned to gain factual
knowledge of the provisions of new legal acts, but also
- enable them to take in time some legaily sanctioned steps in
- .order to cushion otff the effects ot adjustment to & new law,
It follows already from the option of different legislative
tecnniques to implement a basic refqrm ol law without the
need tu reject the directives ot lawful state that there is-
no insolvable contradiction between the requirements of
reforming law and the lawful state principle. This standpoint
- is also supported by the possibility of shaping a lawful
state in the coﬁditions of systemic change, @& posaibility

offered by the interpretation of the constitutional
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ot Dogplirn Principles and the interpretation of law, in general;
il Yo poldeps;One could point to two areas of such .a possibility,

oft muizippns 1ne first one is tne,interpretation of certain key notions

Rt

o ;?{duq hrim ainy i-80d consgructs. of the lawful state, the other is the
adt op bpp cinterpretation of the constitution involving the use of the

flewﬁee wlsone r’:,'L‘,ﬂ.’L__‘nn.e_r‘,th_erarchy‘ of its, norms. . In the former and the latter

rsmih ma L oigw ¢8Se the leading role belongs. to the interpretation used by
nipied wasfe a othe Constitutional Tribunal as it implements its jurisdiction
E LR e PR L : PR MR A P

Dpan ot e {and'detemlnes :bhe:sgen:?rally biAnding in:terp-_retation ot legal

3 farly ﬁﬁfﬂactse For:the.role.ofioonstitutional.courts does not solely
?#ﬁﬁ treud b uow ;q,,pon31st-”in the assessment of 1aws on the basis of invariableé
. i e @nd strlctly defined crlterla ot the constitution. '

s 410 The ~Polish Constitutional,Tr;bunal,ndnults five and a
s 7.half years old activity, has had the opportunity t§ |

}ﬁ.mo,offer its interpretation on many cardinal prin01ples of

"g@gi wd oy dggn 1awmaking. however, as, indlcated earlier,_it has only

5£uege;gﬁn.g,,partly tackled  the lawful state prlnciple,ﬁintroduced into

t::#" rypgq T yew the Polish. constltution only a. dozen oT, so months ago, and

of #o g oy thus 1t elaborate, standpoint on ttl.ient,‘subée_ct is still
»q}%ﬁ& T mﬁ;npdo pawaited/uEarlier,,without any, direct connection with the
.;qggjgdnﬂ ufrﬁqp interpretation of the constltutional 1awful state formula,

,..',,;,

é%g afd i nopd :titu formulated two essentlal elements oi the lawful state,

fhégiido ad o Arnnnamelyqthe princlplenof“protection of;acquired rights and

Jﬁeﬁju pady wayf ﬂ“ the . prlnciple of nonretroactivity of law, partly mentioned
L | before./32/ If, however, the* principle of nonretroactivity
w,“fu.oi law, has. been elaborated by it in, relatlve detail and

s

ffo'sei@eesoeq %6 has been glven by it, etter some hesitation/33/, the weight -

lhlyf Bxilab nodsg of: the constitutlonal prlnclple, even though there is no

"'11 [BFRER
i

o righ “',u-m,raclear hasis for that 1n the current constltution, then,

I“N'f"'iirf"g" e

*wjjg wste by M ie.con the,, other hand; the 1nterpretation oikthe principle of

‘;,’u

protection of acquired rlghts in the courteg entire
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=AUETEIN "adjudication thus far is fairly scant, It is confined to
EFEL T e

the' constitutional ‘and ;axi’o'l:og:ic‘al‘“’subs"t'aﬁtiation of this
epaidon o Hprincipie, to’ underscoring the ‘condition’ of acquiring the
iy “ Tyight 'in question / both in the sphere ‘of private and publie
prlg R0 08y S0d el R the legal way / under ‘a’ legislatiOn/ and to the
ieddel add ‘“”thesis, referred to below,' that this’ prificiple should surrendei
wl haes mW”'”priomty to those. cofistitutional ‘prineciplés which, as distinct
Qﬁﬁi?gih”if”ﬁ *It “tron ‘the protection of acquired ‘rights, have a cledr basis
wpeh 7o ﬁﬁi‘&g”ih the constitution. A further ‘interpretation of the said -

)

cxlsion  Fon acod iy
AERK

prihciple is rieeded; It ‘would be“hard o ‘éexpect that

LaRgIRvad To al 1hterpretation to £folloW in the direction which would turn the
principle of protection of acquired rights ‘into an absolute

. N . - .
8 TR eVl ogd i

barrier "t6 ‘the 1ndispensable and - sufficiently Justified

5 fTin Bt gy

od il b

correction of acquired rights 'of thé bagis of an earlier law,
ié'mﬁgu'(ﬂwlﬁor example, 's.” Wronkowskd ‘raised the questlon of whether the
, A \%JHD s protection ‘of acquired rights should'’ equally apply to 1laws
ffojﬁ}'f)V’QM)rh*bffany lind and ‘shé’ 18 inclined 'to’ “dcéept’ that one should

iﬂﬁgu‘uﬁﬁ ﬁq{ﬂﬂlmdre'firmly protect the rights acquired by way of contract
i -¥£ixﬁtﬂi J(ih”uiew of the need o ‘fespect the will"of the parties to

T HU“amcontract and their reSponsibility for’ free shaping of their

B lumnreY efein ditend b s o e n ,

7 T A ~'1egal situations. 'She also assertS‘that‘Ohe should consider
‘ aidnd ey Wl onld F RIS B is s Tl Vo da el o , .
! o whether some entlties, in view oftthelr "pbsition in the state

) hoa wdel by bty ] y t ‘8h ed
. l}q"fﬂi NEETHE 1‘; ] t th h _f |
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o ﬁwe~;rhrab avidn sn
o v c.. . The formula related "to' the principle of’ nonretroactivity of
;jl‘jé‘li‘:g?‘; ":‘;r{‘j 2 WA \('15 }L(, t"g !
- ' law, Whlch is associated ‘with“‘the prineiple of protection of
S DAl eradd davedt oo o
‘ acquired rights anyway, ‘even’ though it has been defined by

fTadl Juabixd biwnan

' the Constitutional P¥ibiingl and ‘Serves ‘ite ad judicatdon well,
*[} 53 ;’,’7 i Rsls o l zr" t\{ T o Fobe g

1s not free from doubts, either, From the- p01nt ot v1ew of the
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problems of interest to us, one should consider / and so
will the Constitutional Trlbunal, expectedly/ the question of
the scope of admissible exoeptions from the prohibition on
the retroactivity of law, The Tribunal voices the view that
such exceptions / ekéiuddng the penal law/ are admissible,
it a new law is more beneficial to its addressees fhah the
law gaplier in force. This, however, does not dispel the
doubt as to whether‘thg benefitvaccruing from a new law to
a~6ertain group of addresses is'nof_consequently leading to~
a deterioration of thé situation of othef sub jects
/ directly, or, more often, indirectly/ and hence whethér a
new law from which tﬁat'benefit arises can be reconciled to
other principlés and standards ol a democratic state,
Doubts of this kind which may justify a restrictive interpreta
tion of the nonretroactiv1ty principle do not rule out,
however, an interpretation towards an expansion of the scdpe
- of admissible.exceptionsg for example, such as the legal
sanctioningAretroaétively of pfocedures / acts/ for which
there had been no legal basis before, In the study often
quoted here, S. Wronkowska »voides what certainly is a
'debatable view that " bne can...Justify-aﬁ exceptional
endownent of legai norms with retroadtive power; if impdftant
reasons exist fd; this‘and:the sdbjects concerned had the
grounds to expect the enactment of such normsn,’3%/
4 stfong jdstification for such a view can be the fact that
the exceptional.departure from the principle of nonretroactivi.
ty in law cannot be questloned ln the situation described here
from the point of view of protection of confidence bf the
citizen in the state, |
Other possibilities of shaping a lawful state by the

Cobs titutional Trlbunal in condltlons of accomplishing
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qualitative changes in relations in the state arise from the
use in the interpretation of law of the so-called internal
hierafohy of constitutional norms. This concept, which is
well known in the Jurisdiction of constitutional'courts/36/,
has also been used y notably over the recent two years, in the
adjudications by the Polish Gonstitutional Tribunal.’>7/
It means that within the realm of the constitutional norms,
which have an equally overriding legal force in relations to
the other legal norms, there do exist legal brinciples,
referring to both the substance and form of law, which are
of "cardinal® /"fundamental®/ character, and which should be
given priority in the interpretation of individual /“ordinary”/
constitutional norms./58/ The constitution does not always
express principles directly. They often are, and this is
especially true of their respective elements, " gleaned from"
- other principles or the entire complex of constitutional normé?
The existence of many principles of law presupposes their
complementariness to some extent, and the imperative of
comprehensive, systemic interpretation of the constitution
sometimes requires "the belancing off" of their normative
“substance, a restriction of the legal consequences derived from
one constitutional prineiple in favour of another. 4s a rule,
this is connected with giving preferences to some values
over others, and hence it is a part of the axiological
interpretation of the constitution which finds complete
Justification in the activity of constitutional courts.

The latter aspect of interpreting the constitution, whiler
making use of its internal hierarchy, is highly controversia{?g:
Nevertheless, it is evident in constitutional jusrisdiction.

This is especially true ot the adjudication of the ?olish

Constitutional Tribunal over the recent period, which can
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' be explained by the axiologically and normatively nonhomogeneous

structure of constitutional norms./4o/ The interpretation of
the principle of lawful state taking into account the

contents / commands and "counterindications®/ derived from
other principles of the constitution certainly alleviates the

rigours of those directives which can be derived from the

lawful state principle, &s long as the Yolerance, which is

evident in the process pf applying the lawful state principle,
dpes not go beyond its basic premises discussed undef Beeétion
II of this presentation ‘and thus carries no threat of a
violation ot this principle, it can sxrve well the necessary

compromise between the need to shape a new legislative order

+in a state and the effective validity of the principle of lawful

state.

I do not engage in an evaluation here as to whether and

to what extent the Polish Constitutional T:iﬁunal over the

recent period has exceeded the limits of the admissible
interpretation of the lawful state principle in such a way that
in certain situations it has granted, without proper reasons,
priority to the directives ensuing from other constitutional
principles of law, I only wish to draw your attention to the

fact that in its practice it has used the opportunity afforded by

.the internal hierarchy of constitutional norms and that it has
done this in relation to essential elements of the lawful state.

'In the ruling of 24 May, 1990 /K. 7/90/ concerning the changes

of some provisions of the pension benefits of employees and
their families, it did not support the standpoint which referred

to the protection of the rights acquired within the pension

“system by the persons who held leading positions in the state,

It . dénied the constitutional protection of the special rights
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of persons in leading positions, the rights acquiréd under
the rule of the former law, because they contravened the
principle of equality and the principles of social justice
/ absence of "substantive and equitable subétantiation"/{41/
On that occasion it formulated a more general view on the
question of the scope of protection of acquired rights:
while protecting an acquired right one camnot accept that
any change of the existing regulation which has proved to the
disadvantage of a certain group of citizens is prohibited;
-In analyzing such a change case by case, one should consider
whether a new regulation of the earlier rights of the
individual is not @ better targeted solution and one which
better corresponds to the constitutional premises concerning
the rights of citizens, The Constitutional Tribunal has no
groﬁnds to assert that the legislator cannot evaluate
negatively an earlier legislative solution. Moteover, faced
with the choice of different benefits / values/, the
legislator may come out in favour of the one which it
considers a more valuable one, The'Constitutional Zribunal
has emphasized even earlier that the choice of such solutions
is the duty of the Sejm, although this does mot deprive the
Tribunal ot the'right to evaluate these values from the poinf
of view of the constitution.

The Constitutionél’Tribunal went much further in its ruling
of 4 December, 1990 / K. 12/90 / on the subject of the 1990
law concerning the principles of implementing prepayments for
personal cars. In that case it granted priority / precedence/
Yo the constitutiohal principle of social justice / Article
1/ over another principle clearly laid down in the constitution,
namely the principle of total protection of personal property

/ Article ‘(/, and not over some particular construct /element/
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[ mbvie aaled asavigfithe ‘principle of" legislation. The Constitutional Tribunel

vibead nh

‘'gtated that the guarantee of the total protection of personel

-1” T H‘f’ G ".e,; -5

* property by the State cannot be interpreted in an extreme manne:

100 L6800 oY in' Such a way that any’ intervention by the legislator in
Cpngitel viszsiothe .phere“pf personal property amounts to a violation of the
ﬁ?irfmlﬂﬁ‘@onstitution. because the’ Gonstitution protects different

1~f' rgs“rf@o*“

goodstelated ‘to' the” interests of éitizeéns as well as the

?‘3 Corernisil 93 fitérests” of entire societya According to circumstancea. there

. - e e LD
wrnf Yo o it {maat

"at timeé arises the need to grant ‘Brecedence to some goods over

ST thets, This 18 dlso true of the protection of personal propert;
o mbburie s eghedinlly wheni ohe considers'its different constituents, of

ot g

=4 whiéﬁ?thézerﬁngest"protéotion"éhould'bo"gifen to those which
Ctinewd vd . anieoge i .

""coficérn” thé” ésséntisal ‘personel rieeds; Thé Constitutional

ol ik i

‘Pribunal ététed'thatfithé’granélﬁg?af:précedence to the rights

hasg =dd bofpeited "to the prepayments for cdrs would méke it impossible

'&,’n'{" 'i.;

A ab.el i because the ‘budget would 6ffset:theé’ lossés at the expense of

fl& "1'7“

‘whole"Boclaty/ “to finance ‘other important social objectives

A?’““JzJ“”“ “”’/ Buch ‘a8 housing,’ education, étc/ *at 'a timé of economic crisis.

e sobsadangia gy conclusion, ‘the 'ConstitutionalTibunal opined that

O Lk broo

RETTTS N L solution ‘would infringe " ‘a highly important and

ﬂwn o]

overriding condtitutional principle &rising from Article 1 of

| 314~53ﬂ”ﬁthe Constitution, ' namely" the prindiple.o6f social justice®,
. eddienon o b iipenoninionof the' Constitutional T¥ibunal, the legislation

6 m,‘fr b

T om the" implementation of "prepdymnénts ‘for cars: did not
ﬂ“”fa“ i“infringeg-eithér,fArtiolef1“6f thé Constitution, “because |
- A PRIET RiAY ﬂiﬁﬁ{ﬁe“prinéiple of*SOéialiJusticeias“méntiOnediexpressis verbis
t',ﬁ“ gq?ﬁqhg?ﬁﬁihilhis“provisioh‘tékes”précedenéé?HOVer other principles

;(;psgjmnmmgw P4 " deduced from article 1 01 thé general:prirciple of lawful state,
ST g ag:’pacta’ sunt’ servanda, confidence of citizens in the
bl ovd Bieg

et organs 'of state and the protection: of ‘acquired rights®,
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prlmar;ly by the fear of-the(efﬁegts.of'precedence being given

Larard bx'T Lo liet it

to the princi le iu. i '
ﬁ‘“f(_g‘”?l)iﬁi T ono I ‘,;:nl,; p; 1 i d p Of SOClal Justi?;e ‘a's onea:Wthh is hardlv

, Pfeg;ﬁsﬁﬁgeba}ab;e;igwips,substenceﬂand hence; expanding

i 1o
) ceddinis

“rbgupq;eqslyhthe;powequeeted.inuthe;constitutional court,
3.@55 o cortarotd }le other principles! ;substance,is, more precisely defined

1%k m%pﬁlega;vterms and  thus they.are, ho; doubt,;of normative

sk ég £ oy natureif A, pOSSlble discussion in,this. matter. eventually

st nm‘i_m_mwglg?j!_].’s.down to the question of ; balanceﬁand;mutual harmony

o . I3 P Fw iy b
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between the pr;nciples of. substantive .and:formal rule of law

ﬁ%w§07n Forpiriapge s, gp which‘the concept of a democratic, state is, based

 %s Lmigsudbines A specific. relat1v1stic approach to;the understanding of

% b

"@? « soads ot the ;lawful state;, as presented.by.this, author, is in the

‘ Tposraat i 8ervice-of ;what I. believe :is,the necessary compromise between
,fg;}% afid of wothe.premises of the‘lawful;statesgand the.specific rules
gldloepgml &1 derivedgfrom,these premises, on the bne;hand,vand the needr
;*_eeaﬂqﬁm ol Jththoroughly transform the iegal;system.ﬁThis is in harmony
9e;ﬁﬁé§§g 1:with the role ./ function/., of" constitutional .courts in |
¢aii4. harcourts -8 ithe ;"ad justment.of .the effective.interpretation of
i §nedobhe iconstitution to;the;changingfecongmic-SOCial conditions,
bé;:? aloidcd moto phegchangingrarrangeﬁentlof;politicalgfo:ces and

Jmoiinet lrintegration .of the. constitution to,.the realities of its

;éijmgg.ﬂgg s application A underllned by K. Dz/z“yA multitude of possible

a dorr hify interpretations-of the; basic constitutional provisions,
'éﬁususd4 ,rambivalence and flexibilityiofatheﬂ9°9?rtiC9n§tituti°n"

Ef%ié“ slenstysglives :theConstitutional; Tribunal ample room within this range,

e?iﬁiﬁﬁ&wﬁ while the*possibility»ofurevision:Qf,earlier‘PreGEdences on

553 futwiif To ethésbasisiof:M»a new soclo-political, situation" is recognized

ot nb anesFIin thes jurisdiction ./43/ What. is' P°SSible is, emong other

S h S aeveIOPmenthza%revision‘ofmthenearlier:V1ewsvheld by the

8 favn »; A3K\ court;on the, .question of, -understanding. the 13qu1 state, and
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their evolution towards greater exposure in the system

of constitutional principles that so far./44/
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Te Cf. M. Wyrzykowski, begislation in a Democratic Lawful State
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8 Z. Ziembirski, also perceives ihe possibility of achieving

harmony between lex and the accepted Bystem of valués in the
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development of the Desuetudo doctrine /"Lex" and "ius" in
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control over lew, quite separate from the constitution. =

© ‘This is also confirmed by M. Cappelletti, T. Ritterspach, Die
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. "offentlichen Rechts", vol. 20, paA109 passim,

A similar epproach is uséd by the Constitutional Tribunal in
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14, J. Wréblewski, j. W., p. 1Y
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and de lege feremda/. "Paristwo i Préwo" 11/1989, K. Dziakocha,
‘Constitutional Tribunal and the Amendment of the ConStitution.

. Wpalgtwo i Prawo" 4/1991, p. 13.
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i {gh;,,cﬂ o Con8titutional Tribunal,~"Panstwo i -Prawo- 2/1989,

| . p‘ 17’

L ¥riieaoltudltesoin. particular,. . . P

SR a4 pdn

o ‘ 17. W am worried that different °°mponents of the prineiple of
: Floups 1

confidence are 80 slowly and uitn.such resistance carried into
s ogpd el T e

S effect, ‘and I believe that at leaat in part the source of the -
L ' L R

- : bad pubiic mood should be aought here.“ / "Rzeozypospolita"

&

Reds
_ 185/1991 of 9 August 1991 Gf. also Parliamentary Report by
L dmnfedREY ge{ed oo : 2

: ) the Ombudsman. "Panstwo i Prawo" 4/1990°
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g'«,-.'&"lvf\?s\)‘ " !3%; LigEeg I’Tj ? ' d v P ST R ;,

Aol &
s PHEnE]
RIS IRP R IR

R SR
DG BN
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tareds sdoo! 1947 CLy K;=Dzialocha,Q,ProblemsLodgxhe:Laws in the Jurisdiction
EBadglldug Novofl the, Constitutional Tribunal,./in:/, "The. Constitution in a

%

o - .. .Civic;Society",-Krakéw, 1989, p.: 33; passim....

rg

20. Cf, e.Xx. remarks by.Cz. Zutawska about the ruling of the

e : CT on this issue /K 12/90/ "Paﬁstwo i PraWO" 5/1991, p. ‘101
: CFertad gr;(‘x Fopepn it b8 101 ey Sors it : s R s et

L0 paSSJ.m.
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mdel ouof M 1o£1.rM. Wyrzykowski,. ibid.q,tw_Vﬁoax“u

9b"ﬂf*?%“'ﬂx LOTeR e
' " 22, K. Dzialooha, The Constitutional Tribunal ‘Vis-A-Vis the
wﬂﬁiﬁniiéﬁﬁuﬁ YT TN TP N SR W Teorp

Change of the Constitution, ibid., p. 1, Also cf, K, Stern,
Das Staatsrecht der Bundesrepublik Deutschland, vol, I,

DT NP4 A

BL off (""{{"”‘i'fh'Mﬂnchen11977, Pe 660 6 TN R AN TR~ B

Sein riﬁ!{, Fhoed” Leloani g ;
' 23, Cf K. Dzialocha, Premises and” Institutions of Lawmaking

Loimeid 'i' p\s.f Lj\/ ;g\_/ shei “lﬁi 3 i vy

-y in a New Constitution, "Studia konstytucyjne". vol, 5, Warszawa .
\ﬁﬁﬁg’( (;f F;g—f 1 i r "’l{f":' viq § o n i :
- _ 1989, p. 185 passim. Also cf. A. Kubiak, ibid., pe 22
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aissrhasds wen o 243 Si Wronkowska, Changes of Laws - Questions of Legiélatively
' ~Correct and Noncumbersome - Instroduction of Changes in the

Legal System. / Typescript/. p. 2,
Grpr el oy o
’
o tynmpam A . 29s+Ruling of the CT on the issue K3/88
i

.
il owai Ve

b

Sy g

' "56, 'S, Wronkowska, ibid.

B s b G, B, Betowskd, Politicsl Aspects of Intertemporaly Law,

e idod el

o /iﬁé/qﬁPéﬁstWO i PraWO;TObywateI“,'OSSOIiheum 1989, p. 349,

passim,
' 28, S. Wronkowska, ibid.) p. T.

29. As interpreted by the Ombudsoan, such postulates fall under
the concept of the princlple ‘of nonretroactivity of law.

. o T 3 P - R
a_-.}Jf,.{:.':\'ﬁ?;gn(r\.“- SN T - B Ty el P N ]

30. Cf. the d801810n of, the Constitutional Tribunal of 31
February, 1991, on the interpretation of Art. 3, para 2, and

Ippnoiintids

_ “arte 4 ‘of ‘the Law ‘on the publication of thé Journalz of Laws .
ﬁih‘“”’“ of 'the Republic of Polend and the Official Gazette of the
SAAEEEEEEE &Republic ‘of Poland "Monitor Polgkity '>

;
el sgninioeat

31 Gf.>the T ruling on the K7/90 case. Also'cfs the
_ Jurisdiction of the CT in 1946 and the Jurisdiction of the CT
cakpveq 10V in 1988, pe:101, passims--This definition of the final
.ﬂ,effect of, the law /. prohibition on the retroactivity of law/

Gy e PSR R Ty G T Ty R

[
&

lado it tnian. 48, no different in fact- from the definition suggested by S.

Jﬁ: ﬁfggl WronkOWSka, but the CT Jurlsdiction also_ takes into account
the borderline situations created by the technlque of using
interlm regulatlons. AISO worth underscorlng is the statement

S T S -
","{',“ Fravreeisgnm '.1."[‘:‘..',, Azl p R RITEN

f by S. Wronkowska that we WOuld not "be faced With the

I
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i

retroactive effect oi law, 1f the afterheffects of actions
, or consequences of events, which occur before ‘the new norms

go into effect, were to 'be qualified according to the new |
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velechte lakhyed .8tandards, however only. from the moment of theése new standards

& i3 ren going into effect.-ibid., Pe 84 il B

ey g AR EEY LT A P

32, Cf., K. Dzialocha, Principles of the substanee of law in
the jurisdiction of -the :Corstitutional: Tribundl. A memorial
book dedicated to J. Surowiec..WrocIaw_1991 /in print/

.‘ -7V E TR R 33, t Cf° ,ibid., and J,, ,wréble.WSkii vThé _Sys.tem, Making and
T %anlntgpppgtatiop of Law. in the Adjucation by the Constitutional
Tribunal, ibid.p. 8. |

o,
3

R

34. 8. wronkowska, ibids ppe 15-16., . -

356 So Wronkowska, ibido po 11

fghhﬁ fhet sadelog @y S s ‘ : .
ey 364, Cf.. €%, Rs Herzog, Hierarchie der Varfassunsnbrmen und
: ihre Eunktion beim Schutz der Grundreche. "Europalsche
EE Yy inpe ‘

Gundpechts = Zeitschrift“ 19/20/1990.,

%i/’f‘r‘; 1(:: ﬁ‘n“}ﬁl‘} 5‘1“ u.i"'i ‘i “'5 R S vrff (AR i | }-'f PR T
Cogwal 3T+ Cfs K. Dzialocha, Internal Hierarchy of Constitutional

‘@Ui:%g gxxNorms,in}ﬁhe;Decisionquruphe Congtitutional Tribunal in
| Poland, /in/, "Paiistwo, ;Ustrdj, Konstytucja®, Iublin 1991,

_— _IJS.ny;URulingvoisthe,Gqupnthe.case”US[BGa CT Decisions in
) '39!3"# Sy LQO}::%‘5,1986'0’,$'P5 527.2 Dasert AR el S03 eelt They ey f PR |

‘7
tritil 39, Of/ve k' Yemarks by cz. sutawaka, ibid., p. 101. passim,
'-"*wnj T wd BV pbeagydey o
o 40. For more details about the scant homogeneity of the
oafa gl frod o gRep et R TIE
Y e effeetive Polish Constitution, ¢f. Ko Dzialocha, Constitutional

j,HsAﬂi I measde L
j : Tribunal Vis-A-Vis “the Change of the Constitution, ibid. pe 4,
_,,’l};‘iit,uf Yo ppicres ool el fingo o i ; o ,
‘ ‘ pasaim.
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41. This pos;tipqéon the said principle was basically shared by

"_,"t?l'7

st iy
I O Garlickl in hls contribution to the decision K7/90 in

auntios o

BETOHT ot ai Panstwo i Prawo" 1/1991 p. 111 passim._'
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w3t 9003 0f 42708, Gay Sutaveka, 1bid,



43, L, Garlicki, Comstitutional Jurisdiction in Western
Europe, ibid. p. 290,

44, That modification of views by the CT, howevef. must be
éccompanied by real, mature " socio-political situations" |
as well as legal situations, The CT canmot take as the basis
of its decisions only‘announced or expected changea,in-the

- constitutional law, Suéh_a charge was formulated indirectly

- by S. Biernat referring to the OT decision on the 4/90 cass
in the comments published in "Panstwo i Prawo" 6/1991

106 passim.
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St Jehn's Hoespice

L . 1221 Race. Street
, . 19/107
The Honerabic Robert H. Michel gﬁ'floabflfﬂ}.'l,?‘?‘?fﬂ

Minority Leader
LS. House of Regresentatives

Was h.‘n}fom D¢ 20515

Dear Congressman Michel: \ _
is Jefter is . explaing how T pelieve the C/IA, Prosident George Bush, and

"
h:f Repupl; cans qre covcr-‘n/ wp felonjous Treachery, Wi/f you fell me he_re,f
Qa w rong .

2, .Zrz 1580 rhe C/A arranged {ov Ronald Reagan and George Bush to bribe Trm with
Y40+ million ‘o dejay the reledse of Americans heddf hoshﬂ'qet the American embassy 1n

Tehran, The urposes were to (a)hiock President TJimmy Carter's reelection (b)?/‘vc
the Pf‘¢si‘d¢n¢)r te Ronaldg Rea;cm)qm/ (<) get Fhe €/A out of +he ctriet con"'rofs oF
Corter and Stansficld Turndr. ‘

" Fer parious preasens(netb the April 1S 1774y New Yor K. Times article by, Gary Sicl)
Ca»ir¢55 started to investiqgale +he bribery, A f‘af epublican (Robert H-Mic'hcl?)
sad! thar £ Democrats wantbed 1o }nye$h‘7<,/c +he bribery the Republl‘cans wan ted
‘President Carter's nwc/of/‘dh‘n with Lran fp prelesse the Ros reyes inves Fogabkal, As
President Jedkn‘\? geo'n tWe releqse of the hos tages, Carteram? was Mora[iy ang Ieyqll),

rrg hit.
4"? Since Cazrgr had done. nothin ;\,,ﬂan , was t+his Re,ub,l‘odﬂ‘j shtatement a
blackmail ‘hint of things saic/ jn privete? Wads the Republicir; saying thet +he C/4
Bush, and Z’a Repubiilans would "’/70 t;e 'p"/louanf i 4h¢ cr and BLsH'S bribery ¢
nd “oth lonies weve not copered i
- # a%ﬂ/”’d ow Presideny l.,:j/an/ B Jnnson and Hubert H. Humphres rajjroaded me
‘nto a mentsl h.«.%/'/-q[ with maessive bribtfy before tnc [568 Presidlential elections
cagver up C/A faldhies, " b 5 ) bert Ui

b, Expose Timm,, Cearter relitionshyg with Rober €sco,

C,?Z,f‘her Ilplachmm'l formation cbt’f" Damocrats frem the C /4, IRS.)FGIJ&*“
records and Jeak this informaticm +o +the press 4, dlegfroy, the ﬂemocmﬁ;‘
A To cover upf the bieckmailythe Damocrats aond Repibiitans formed Congress o
committees to pretend, Fo inves Frgate +he br."bcri‘ Pf‘abczb/7 s:ua‘tl&/&anfmllec/byr)w
C/Ay The commitices will drag the 1hvestigation on bud onand’ons. .." When CVerybod,
b

has’ forgottren about the bplbevy fhne ¢ ‘Heeswill guietly |je +) b,
af(/ c//iban/, i /J & m, Ite 7 b eve e s npvr,bw,

; For Fhe C/A has covereg C/A felon; havi'n ther o
anw-ph‘ atio Seagré ‘frl-we felonies and h:/v.ur{; the €/4 ,,sigcrf’rl)« conzrf/ l-hi’;“:):,/lmlm 7
Many Fimes non —CIA peofic were prosecatesd as sacrificial lambs and 19 hFnin rods
to Graw atitention from +he CNV —u P, Lramples? lawrence & . Uakh's cover. pPof ,/,;
Arug sm Z/,\n/ma/,z/ other C/A felonies [ eon Jaworsk,'s cover=y of the C/A's lonies
iA w‘fe“? te land The Kc/A'sS wholesa bribery of Congress
Z th  the /772 Presiddential elections 11 months &wa Fhe Congressionaf comm, Hees
5‘4v¢5ﬁ;i4ﬂ the b bwfz‘: would be farn far more active ;‘\74“6 comhjtees werve
" e

J

s h‘,‘q jous

Serious iAvesticat bvi bery, The CIA cnd Bush are biickoma,),
Democrdts +o ;‘Yzer 1792 P/‘ch‘gcn‘h‘dl electien o Bush, Wap @ ferw ke
2 When +hd bribery IS preven Bush wiy) be out as President and will probab’/;o

prisgn,
g They examgles ap /A black pmay] oF Congpress are. .

a, I'n 1967 forme, Senstor Edward IV Lon 4‘nw;h;o‘/~u‘n iHegal Wl'*"l-q,s_ When um;

Weuld not stop +ne cip investigared nis IRS pecords and) Jadked inEorma Fiom +hat
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October 25, 1991

The Honorable John H. Sununu
Chief of Staff

President of the United States
The White House

Washington, D.C. 20500

Dear Governor Sununu:
I thought you would be interested in the en-
closed copy of Dr. Norman Ture’s October 23 speech,

Do Conservatives Have A Conservative Tax Agenda?

If you have any questions, please call me at
347-9570.

Sincerely,

Lisa Lyons Wright

1331 Pennsylvania Ave., N.W., Suite 515, Washington, D.C. 20004-1774
(202) 347-9570 Fax (202) 347-8426
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DO CONSERVATIVES HAVE A CONSERVATIVE TAX AGENDA?

Discussion by
Norman B. Ture, President
Institute for Research on the Economics of Taxation
at
The Heritage Foundation
October 23, 1991

It is a pity that my question is relevant and timely. In a good society, the scope
and size of the public sector would be so confined that questions about how government
activities should be financed, while interesting, would not be terribly urgent. In fact,
however, despite Ronald Reagan'’s efforts to get it off the backs of the American people,
government is more and more with us. Federal spending programs more and more
preempt the nation’s production resources and reallocate the income flows generated by
production activity throughout the economy; federal outlays now equal more than a fifth
of GNP and this fraction will certainly increase unless major changes in budget policy
are made. Federal taxes are a slightly smaller fraction of GNP, but they, too, delineate
a rising trend line. If for no other reason than the magnitude of the public sector,
conservatives must be concerned with the federal fisc.

To deal constructively with that concern, conservatives must bring some
programmatic sense into the policy arena. And while the immediate foci of their
program may vary widely -- indeed, considering the enormous number and types of
federal activities, the inventory of concerns is and should be huge, there should be some
unifying themes that provide a glue to bind together the various groups in the
conservative policy community. To be effective public-policy activists, conservatives
need an agenda. , ' '

That agenda should be solidly founded on basic conservative principles. It should
consist, therefore, of policies that seek to enhance individuals’ freedom and responsibility
for determining their economic condition. Policies that help to identify and ensure
individuals’ rights to own and to use property in pursuit of their own objectives are
paramount in this connection. Serving this concern requires that each individual has
equal standing before the law, not qualified by his or her wealth or income or the
sources thereof. '

1331 Pennsylvania Avenue, NW, Suite 515, Washington, D.C. 20004-1774 (202) 347-9570
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In applied terms, the conservative economic policy agenda must seek to-enhance -
the efficiency with which the private market system performs the basic functions of
social organization of economic activity; in turn, this requires assuring the maximum
freedom of the market from intrusion by government, which by its very nature must
distort market signals and outcomes, hence impair market efficiency. Recognizing that
the growth of government inevitably is in conflict with  market freedom, with -
individuals’ liberty, responsibility, and rights to property, the agenda must emphasize
effective constraints on public policy makers’ spending and program decisions.

Any such agenda needs to be based on a working understanding of at least the
major elements of the fiscal system, of the nature of the effects of these elements on the
economy, and whether prescriptions for changes in these fiscal elements are consonant
with fundamental conservative principles. It seems to me to be an unhappy fact that
over much of the past decade and so far in this one conservatives do not appear to have
this ‘understanding.- For that reason, they do not appearto-have' an~operational
economic, or more narrowly, tax policy agenda.

Even a cursory review of the paét decade speaks to this lack.

The decade began on a highly encouraging note for the conservative cause with
the Reagan Administration’s clear delineation of a coherent, conservative public
economic policy agenda. In the simplest of terms, Reagan articulated an economic policy
program that embodied the essence of conservatism. The theme of that agenda was
"Give the economy back to the people.”

The fiscal component of the agenda called for significantly limiting the expansion
of federal spending, Kemp-Roth individual income tax rate cuts, and a new capital cost
recovery system that would closely conform with the requirements for neutral tax
treatment of business cap1ta1 outlays. By reducing the federal government’s tax draw
from the economy’s total income and constraining the expanding scope of federal
activity, this change in the federal government’s fiscal posture provided states and
localities both greater opportunity and enhanced fiscal capacity for determining the
kinds and amounts of activities they deemed to be required by their citizens. This new

R SR

federahsm of the Reagan program was in the best tradmon of Amer;can conservausm

With these tax and spending pohcy 1mt1at1ves, Reagan coupled proposals for a
pro-market revision in regulatory policy and strong recommendations for a disciplined
monetary policy that would eschew efforts to fine tune the economy, focusing instead
on monetary stability. for the long run. In all, the agenda called for a continuing .
curtailment of the federal government’s presence in the nation’s economic life and a
freeing up of the market in signaling to both the household and business sectors how
best to use the resources at their disposal. '




Unfortunately, neither the reasons for the agenda nor the principles on which it
was based appeared to have been grasped by conservatives, at least not by most of those
serving in key positions in the Administration or in the Congress. As a result, little of
the Reagan program actually came into fruition, and the little that did was flimsy and

- evanescent.

For example, at no time did conservative policy makers appear to grasp the
concept that regulatory policy should focus on identifying the sources of a market's
failure and finding ways to make that market work better, rather than on overriding and
displacing the market’s operations. To be sure, for a relatively brief period, the pace of
regulatory activity diminished quite sharply, but by failing to implement a market-
oriented approach to regulatory policy, the door was left open for a renewed surge of
anti-market regulatory policy initiatives.

‘‘‘‘‘ . ——Similarly,-curbing the growth.of federal spending and:improving the.contentof
federal programs called for establishing a close operational nexus between policy
makers’ budget decisions and the willingness of the body politic to pay for government
activities: Instead of undertaking efforts to reform the budget process to establish that
nexus, conservatives relied on statutory artifices to limit the size of the federal deficit.
Unfortunately, Gramm-Rudman-Hollings included no constraint on tax increases or
means for limiting spending growth to revenue growth. By playing up the alleged
naughtiness of deficits, G-R-H did contribute briefly to limiting spending growth; when
the Congressional leadership decided that tax fairness and new spending initiatives were
sexier issues than the deficit, however, G-R-H was blown away by the Ommbus Budget
Reconciliation Act of 1990 (OBRA90).

Tax policy, almost immediately after the President signed the Economic Recovery
Tax Act of 1981, turned into a scramble for more and more tax revenues. The ad hoc
tax increases enacted every year after 1981 were utterly lacking in any rationale other
than to raise more revenue. The crowning blow was the 1986 Tax Reform Act (TRA86),
still hailed, mistakenly, by many conservatives as the ultimate tax pohcy achievement
of the Reagan Revolution.

TRAS86 provided steep rate reductions for many taxpayers, a policy breakthrough
well founided on conservative principles and justly hailed as such. Unfortunately, TRA86
combined these rate cuts with so-called "base broadeners," virtually none of which could
be justified on any grounds other than that they raised the additional revenues deemed
to be necessary to offset revenue losses from reductions in tax rates and increases in the
personal exemption and standard deduction. The latter increases served to remove some
6 million or more taxpayers from:the income tax rolls, hardly consonant with a
fundamental conservative premise that no one should be excused from paying for
government, lest they come to believe that government is costless to them with the
certain consequence that they will demand more government "services." And in every
year since, additional taxes have been imposed in the same fashion.
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In all of this, it is difficult to find a solid front of conservatives forcefully
delineating the reasons why taxes should not be raised. Indeed, the disarray of
conservatives with respect to tax policy is' exemplified by their apparent acquiescence
to the notorious tax increases in OBRA90. To be sure, many conservatives outside of
government were dlsmayed by OBRA90, but many of these same conservatives continue
to laud the tax policy developments of the Reagan years, notwithstanding the fact that
most of these developments ran counter to everything conservatives presumably should
and do stand for.

I do not mean to suggest that conservatives, in and out of the federal government,
have been idle in the tax field. With rare exceptions, however, their tax policy proposals
have been ad hoc, parochial in nature, addressed to quite specific issues the significance
of which is greatly inflated to lend the proposals an urgency they do not really warrant.
These proposals afford no sense that they are elements in a substantively grand scheme
for producing a better fiscal system, one better suited to the conditions and requirements
of a free society. Lacking this dimension, they come to the public as special interest
pleading, generally without even a covering luster like "compassion" and "fairness."

A case in point is President Bush’s capital gains tax reduction proposal in 1989.
The proposal was virtually the only tax initiative of any substance that the President
advanced that year. It is difficult to justify the proposal, even had it been better
fashioned, as the be-all and end-all of a pro-growth tax policy. Indeed, the initial
argument for the proposal more strongly urged it as a revenue raiser than as a major
improvement in an important area of tax policy. Standing alone, without any other
broadly-ranging proposals accompanying it to signify an all-out effort to reduce the anti-
growth bias of the income tax, the capital gains tax cut proposal was fair game for the.
liberals’ attacking it as a massive tax favor for the rich. The current version of the
proposal is poorly conceived, embodies an errant notion that it is good for people to
hold financial claims for longer rather than shorter periods of time, and is still advanced
as a revenue raiser with magical properties to overcome the nation’s economic ills. And -
it is still fair game in Democrats” hunt for "fairness" issues.

The experience should have demonstrated to conservatives the need to construct
an agenda of tax proposals, carefully reasoned and solidly entrenched in a well-
“articulated “sfafethent of conservative philosophy and ob]ecnves In recent months,
several agendas have appeared, but sadly, they all lack persuasive statements of the
vision that should -- perhaps did -- inspire them. Instead, they are advanced to the
public as devices for overcoming the recession or providing a break for the family, not
as addressmg fundamental deficiencies in our tax laws that create a hostile tax
environment in which a free market system must struggle to operate efficiently.



Because they lack a positive agenda of well-conceived economic and tax policies
to pursue goals that are consonant with fundamental conservative ideology,
conservatives are victimized by Repubhcan pragmatists and end up contesting the trivial
details of liberal Democrats’ tax initiatives. In the Congress, conservatives seem to have
resigned themselves to a passwe or at best reactive role. Their standard response to
liberal initiatives is not to dig in their heels and oppose them in principle but rather to
bleat "me too, but, please, not so much." Last year’s budget battle denouement affords
a telling example. Had it not been so shameful, it would have been laughable to watch
* the Republican leadership and many of their followers in both chambers fighting with
Democrats about the best way to increase taxes on the rich.

The consequence of this conservative aping is a loss of philosophic identity,
reflected in the continuing failure of conservatives to take control of either chamber or
even to achieve any substantial gain in seats.

The lack of a distmctive con51stent truly conservative agenda is apparent across
the entire spectrum of public economic policies, not merely tax policies. Thus, in
response to the Democrats’ initiative a couple of years ago to raise the minimum wage,
Congressional conservatives did not point out the adverse consequences of the proposed
increase, particularly for those it was ostensibly intended to benefit. No argument was
raised that minimum wages always have been an unwarranted intrusion by government
in the labor market, resulting in serious distortions of that market’s performance.
Instead, conservatives argued that the proposed increase was too great and offered to
settle for a somewhat smaller increase. When pressed for an explanation of this position,
these conservatives came up with the standard, dreary answer that it was politically
necessary to endorse the increase. Question: for which of these representatives was his
or her support of a higher minimum wage essential for reelection? Practical political
considerations, these conservatives insist, have to override principle if they are to be in
on the action and exert a beneficent influence. But why does the conservative movement
need "me too" conservatives in the policy forum? How is the conservative cause served
by endorsement, at least in principle, of anti-conservative policy initiatives? What's the
evidence that conservative acquiescence to liberal initiatives is the key to conservative
success?

Some of the most insightful conservatives-in the Congress argue “that the
American body politic is essentially conservatively disposed. We elect Republicans to
the White House, not merely because we find their Democratic opponents to be
politically unacceptable, but more likely because as candidates, Republican presidential
nominees "talk conservative" to the electorate. Why, then, do we not elect Republican
majorities for both the House and the Senate? There are lots of explanations for this
persistent divergence in the electorate’s preference between Congressional and
presidential candidates. Could not part of the explanation be that Republicans seeking
Congressional seats fail to present themselves to the electorate with a comprehensive and
comprehensible conservative agenda?




The need for a conservative agenda is not restricted to economic issues, of course,
but because economic pohcy appears to many public policy makers to requlre little .
besides passionately held opinions, the need for a rigorously-conceived agenda in this
field is particularly urgent. Neither time nor my Own competence permits me to cover
all of the many areas of public economic policy in which conservatives need to contest
liberals” collectivist bent. Let me confine my recommendations, instead, to the
fundamental goals, attributes, and criteria of a federal tax policy that would rest solidly
on what I believe to be conservative principles. :

In framing that agenda, the first question that must be addressed is "what is the
fundamental goal of appropriate policy?" The answer is not such things as to promote
economic growth or to redress alleged biases against the family or to make the tax
system "fairer," etc. However consequential and desirable any one or more of these
objectives may be, they are ad hoc concerns that do not pertain to the core function of
taxation. One would hope, certainly, that the conservative tax agenda would not be at
odds with any appropriate objective of that sort, but that agenda needs to be fashioned
on the basis of more fundamental goals rather than merely as a list of tax changes that
presumably are pro this or pro that.

The core function -- the essential raison d’etre — of taxes in a free sodiety is to
cost out its government activities. Taxes should inform the public and the people the
public chooses to represent them in government about what must be paid for what they
ask government to do. Taxes should function as the prices people pay for government.

If people are to make efficient decisions about what they want government to do,
they must know the cost of government activities. If government outlays and activities
are fully financed by taxes, the body politic can obtain at least a rough approximation
of these costs. Financing government by borrowing hides the cost of government from
the pubhc, at least until some later time when — and if - ‘additional taxes are imposed
to service the debt.

To perform this core function efficiently, a tax system requires two attributes.
One, taxes must be imposed only on individuals. Taxes on corporations tend to escape
perception by the individuals who ultimately pay corporate taxes and bear their burden.
"~ Two, taxes should be imposed on the largest possible number of people and in such a
way as to make each of them as acutely aware as possible of his or her tax liability. If
large numbers of people are excused from paying taxes or if they are unaware of the
taxes they bear, they will underestimate the cost of the things they want from
government, and they’ll want more than they are willing to pay for.



Taxes should also meet certain fundamental criteria -~ the long-standing canons
of taxation. The most demanding of these criteria and the one to which by far the most
attention is given in the policy forum is equity or fairness. Unfortunately, it is also the
most elusive criterion, because its application confronts enormous ambiguities of concept
and measurement. The customary articulation of the equity criterion is that people in
the same circumstances should pay the same amount of taxes, while people in differing
circumstances should pay differing amounts that reflect their differing "ability to pay."
How to define the circumstances that are relevant for this purpose itself poses a mind-
boggling challenge, for which the standard answer — income -- is patently unsatisfactory,
as the enormous number and complexity of the provisions in the Internal Revenue Code
that seek to delineate taxable income clearly show.

Notably absent from the customary discussions of tax equity is what should be, |
in a free, democratic society the most obvious dictum -- that the tax system should

_explicitly treat.all individuals_as_having equal standing_in the law. Taxes should be

designed so as to preclude deliberate differentiation of liabilities on the basis of the
source or use of income or any other taxpayer attribute that does not pertain directly to
the costs of producing that income.

This strongly urges shifting from the conventional focus of equity in terms of the
specifics of taxpayers’ circumstances to what I call, for lack of a more appealing term,
uniformity. Uniformity calls for providing similar tax treatment for similar economic
actions and transactions, rather than with respect to attributes of the taxpayer. An
obvious implication of the uniformity approach is that a single tax rate would apply to
whatever is appropriately delineated as the tax base. Another implication is that
delineation would not depend on how much or how little of the thing that is to be taxed
the taxpayer has.

Simplicity is another criterion of taxation to be served by a conservative tax policy
agenda. I take simplicity to mean that the tax statutes and regulations are readily
understood by most taxpayers, rather than by a relative handful of trained professionals.
Simplicity does not mean, as the Treasury’s 1984 tax reform study seemed to urge, that
individuals don’t have to commit any time or resources to determining their tax
liabilities or to filing tax returns. That construction of the term clearly is completely at
~odds with the requirements imposed by the basic tax function. "  —

It may well be that the only way to simplify the tax system without doing
violence to its effectiveness in performing its core function is to shift the focus from the
particulars of each taxpayer’s situation and toward broad and general rules that would
cover most broadly classified economic behavior and transactions. This route to
simplification clearly would accord closely with the proposed shift toward uniformity
in lieu of the will o’ the wisp equity criterion.



— i At

Another of the basic canons of taxation that, properly construed, should dictate
the shaping of the conservative tax policy agenda is revenue adequacy. Conven’aonally
defined, revenue adequacy is held to mean that the tax system should be able to raise
the amount of revenue needed to defray the costs of governiiiént. Clearly implied in
this definition, however, is that the amount and composition of government functions
can and should be determined without reference to their costs, presumably on the basis
of policy makers’ judgments about "needs." In lieu of this notion about the meaning of
revenue adequacy, I urge that taxes are "adequate" if they efficnently inform the body
politic about what they must pay for differing amounts of various government activities,
so that policy makers’ decisions about how much government should spend on what are
constrained by the informed willingness of taxpayers to foot the bill. Revenue adequacy
isn’t a matter of raising revenues equal to the predetermmed amount of government
outlays but of assuring that taxes are an effective input in decisions about government
activities.

A final criterion, little understood but enormously important, is neutrality. Tax
neutrality means that taxes do not alter any of the cost or price relationships that would
prevail in an efficiently functioning private market, free of influence by government. No
tax ever devised has been perfectly neutral; every tax raises the cost of something
relative to the costs of other things. Every tax, in other words, has an excise effect. In
an operational sense, therefore, neutrahty calls for minimizing these excise effects of
taxes. For conservatives who recognize that an efficiently functioning private market
system is the essential economic underpinning for a free society, tax neutrality is a
critically important criterion against which to assess any feature of the present tax
system and any proposal for changes therein.

To put the matter positively, the conservative tax agenda should move the tax
structure in the direction of greater accountability and revenue adequacy, real neutrality,
uniformity, and simplicity . This effort should shun any constraint of "revenue
neutrahty" that requires any revenue losing tax change to.be offset by revenue gaining
provisions.

Constructing that agenda will require greatly enhancing the understanding by
policy makers of the fundamental goals, attributes, and criteria of a good tax system.
Conservative policy makers need a working understanding of the major elements of the
tax system, of the nature of the effects of these elements on economic activity, and -
whether prescriptions for changes are consonant with fundamental conservative
principles. Helping to provide that understanding is IRET’s mission.



October 21, 1991

Mr. John Sununu

Chief of Staff

White House

1600 Pennsylvania Ave.
Washington, D. C.

Dear mr. Sununu:

My family are Republicans but 1ike many in our party, if the Democrats
run a viable candidate, will consider switching votes . President Bush
again vetoed an extension of unemployment. Citizens are losing thier
homes, 1iving on streets, and every private charity is stressed to the limits
trying to help. OUr own church situated in an older part of Los Angeles
is beseiged with people seeking help, food, and beset by crime from recent
Third World immigrants.

Mr. Bush reminds some of us like a latter day Herbert Hoover, insisting
that all is fine on the home front, a few probléms, perhaps, nothing more.
The country is coming apart at the seams if California is any criteria.

Mr, Pete Wilson, another Republican, is doing a dismal job at
this Tevel. Mr Seymour will not be reelected despite Bush's support.
This may be the current swan song for Republicans, brought on by
themselves.

The "free trade" policy the president and his multi-national
and apatriotic corporations are foisfing on us will be that final nail
in our coffins as a nation. We are overrun by illegal immigrants, legal
immigrants, refugees and anyone and everyone who comes here to soak
up our taxes in various support entitlements.

Billions for Gorbachev, billions /for Israel, forgiven
debts to Egypyt, and no a cent for ican citizens in dire plights!

Shame ...Shame...Shame...

Ig/dis st\,
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. Jofdason
21165 Escondido St.
Woodland Hills, CA 91364
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‘Newly poor’ stretch
charities’ resources

Economy takes toll on middle-, upper—classes'

By Beth Laski

Daily News Staff Writer

ENCINO — Some arrive in
European luxury cars, wear dia-

.mond rings and return to cozy
:homes in affluent tracts, but the
‘bread lines they stand in define
-their newfound poverty.

San Fernando Valley charities

-call them “the newly poor” —

and their numbers are growing,
“We’re really having a hard
time of it,” said Carmen Conner,

‘a 56- year—old Canoga Park wo-
‘man whose husband, James, lost
" his trucking job three months
.ago. “We had no idea that our

‘R_elated story:

'I\Ialley Hunger Walk raises funds for

needy. Page 8

lives could. come to such a
screeching halt. I’'ve never been
in a bread line in my life.”

Lem Cammack recently di-

vorced gave up a lucrative busi-

ness in Columbia, Md., and
‘'moved west with three teen- -age
‘children. He lives in Van Nuys

.and, for the first time in his life,

needs help feeding his family.
“I've never had-to do this be-

:fore, but you’d do anything for

your children,” said Cammack,

e —

61, who found himself waiting.
for groceries last week at Luther-,
.an Social Services. “Never in my
dife did I need a penny of unem-
.ployment.”

Layoffs, business failures and
jthe recession have taken their
‘toll, and more families are find-
ing themselves nearly penniless
.and forced to seek emergency:
help from charities, officials say. .

Pantry directors agree there is-
.atrend in serving the newly poor,
;but say they have no ﬁgures to
back up their assumption. How-

‘ever, volunteers taking informa-

“See POOR / Pg. 8
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tion from applicants are seeing
more people who are newly unem-
ployed.

“We serve about 36,000 people

‘a year, and we have tons of data

but not the time to analyze it,” said

. Jerome Nilssen, area director for

Lutheran Social Servrces

Statistics kept by the West Val-
ley Prince of Peace Food Coalition
show the dramatic increase in de-
mands for help. The Woodland
Hills pantry expects to serve 37,657
people this year, up almost 28 per-
cent from the 29,482 served only
two years ago, spokesmanAPaul
Heeschen said.

Food and clothing pantries — al-

ready taxed by homeless and low-
income families — are struggling to
cope with the influx of the new
poor. In some cases, charities are
implementing or consndermg cut-
backs due to the addition of people
most agree were unlikely candr-
dates for charity. d

“There’s a lot of unemploymenﬁ
and it’s getting worse,” said Sister
Teresa Walsh, who operates a fives
day-a-week food pantry in North
Hollywood. “We’re looking ahead'
to Thanksgiving and wondering
how we’ll be able to handle the
numbers then.”

Violet Dnistran, emergency assis-
tance coordinator for Lutheran So-
cial Services in Van Nuys, said her
agency is strapped for goods and
helps people by appointment only.

“Very often we hear, ‘I've never
come to a place like this before,
Dnistran said. “They’ve lost their
apartments and their cars. They’re
down to the bare necessmes and

* they’re embarrassed about it.”

In fact, many families inter-
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aerospace mdustry have left thou-

work. -

In 1990, the Los Angeles area lost
12,800 aerospace jobs, a figure that
local economists predict will dou-
ble by the end of this year. With

.General Motors Corp.’s plans to

close its Van Nuys assembly plant
next summer, more than 3,000
workers are slated to lose their
jobs.

“The new people we’re seeing are
homeowners who usually have two-
parent families,” said Mary Lou

‘Haney of Fish of West Valley, a 20-
year-old community charity based’ :

at Congregational Church of Chats-
worth. “These are people who had
very good incomes and either the

mother or father — or both =—
have lost employment.due to cut-.":

backs.”
Carmen Connor said she never
would have guessed that her hus-

band of 37 years would be out of |

a job.
“He’s 59 years old, and he’s
worked all of his life,” said the

homemaker, who waited in line last |.
week for food at the Woodland |

Hills pantry. “He’s always made
enough to support us fine. Now, for

- the first time in his life, he’s collect- |
ing unemployment.”

Connor said her husband has
been unable to find work because
of his age. He has kept busy fix-
ing up their home, which she said
they have to sell to make ends

-meet.

“There are no frills now,” Con-
nor said. “We get food here. I cut
coupons. I haven’t colored or cut
my hair. My husband says I look
horrible, but I can’t get my hair
done. We have nothing.”

Cammack, 61, the Maryland di-
vorcee, said he’s in the process of

eattine nn hnnee far himeelf and hic

=&3‘;}(5-A"m.;<::~

sands of Valley residents out of *

- clothing and shelter.re

_c urches and: temples.

.ents Dmstnn of Lut

4 “We'have a tremendolis

-r_-_

offeredfood and clothmg to. home—
less and needy families oncera
and counselmg services

' But volunteers say- the food

ere lately,’? said Walsh of
St. Jane' Frances Chiristian. Serv1ce
“Becalse of some pantrres scalmg
back, We're busier.”

%t Because .of the influ

ician in' his- native Afghanistan,

hasn’t'found a job ‘since moving to
Winnetka a year ago with his wife.
and three.children. He gave‘up two
: houses;in: his native- land and has

do some planmng

(ln cllents) .and we hav

Y rd now, we have ﬁve peo—
ple livingin a. one-bedroom apart-

ment, ’"F zel said. “I didn’t want to

service, she said, but has decrded
.o keep the. facxlrty- open while try—

Those with. shelter now .

Abd Fazel, a succéssful phys-'

- Kim Kulish/Daily News

Lem Cammack 61, who moved to Van Nuys from Maryland with three
_children, holds food he received from a Lutheran charity.
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ia astwirth, a volunteer for: th
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implementing. or consndermg cut- band of 37 years would be out of |

ion of peop

backs due to the

and. it s gettmg woise,” said Sister
Test

] ,rates a five:

‘Amo 'Ing them was a 24-yea

.rnother ‘of thrée children from -

Northridge who found hersélf in -
hne at the Chatsworth d.

I Just; ope.it’ s’
t.'back

antry. workers said;

as woman who arrived “recently at’

the Prince of Peace Food Coalitior
in. her Mercedes-Benz repres'
the status of the new poor seek

“These are well- heeled peopl
wé’re talking about,” said Cynth

coalition. “Never in a million years’
would they have eXpected this

. could happen to them:” -

Laurie Stephens, a superv1sor
with the Los Angéles' County De-

partment.of Social Services’ 24--
_hour human resources hot line, said’

middle- and upper-class famlhes
have a difficult time with unem-_
ployment. Unlike low-ihcome fam-
ilies, she said, they-are used to a dif- -
ferent way of life.

““There are people who call us be-
cause they were laid-off from their
jobs and they have houses up in
Canyon Country and $1,800-
month mortgages,” said Bonni
Robie, director of Better Val
Services in North Hollyw
“There’s not really much thej
do — find a job, try to: s€
house, rent out a rooin,”

In Los Angeles Couity;
less rate is 9.3 p
above the natjonal and;st
averages. Plant closures, maniifac
turing: cutbacks and trouble ifi:t
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21165 Escondido St,
Woodland Hills, CA 91364.
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Mr. John Sununu

Chief of Staff

White House

1600 Pennsylvania Ave.
Washington, D. C.
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dbe ¢ nent ofthe Inited States
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the democratic Lorw2 o Hae Wnited Skales Govern-
mens hroughoud ifs hisfory did not come easy.
M2¢ Soresunnes of the Constitution and Bil ofRiguss,
was the OMagria Coara, whidh fhe Seudal barogs
of Hngland wi11€) from )liu% Yot iz 115 ot
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#hing morefran Hhe arbitrory rufc of any man ,
ond 1< faw must sfand above he Mg, -
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Ving,aud madc e Magna Cartn an inTpre-
qnable forfeess of hunran Siberty. |
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ment. T4 is the precedure vheredy o court can
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to our democratic way of Yife .
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e9¢ are onr constitutional Vderties -
freedont of speechr and religion, he privilege

aqoeidf selfincrimination, freediom from seizures
and avest withowt due yrocess of Ao
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HOWARD S. BREMBECK

2808 MARTIN MANOR DRIVI

219-533-3517

‘J GOSHEN, INDIANA 46526

Florida Address
208 Orange Tree Drive
Atlantis, Florida 33462

407-965-6697

October 20, 1991

Mr. John H. Sununu

Chief of Staff to the President
The White House Office

1600 Pennsylvania Ave NW
Washington, DC 20500

Dear Mr. Sununu:

Could you take a few minutes to read
the thoughts of a manufacturer doing
business in about half the nations in the
world? I think you will find it the best
investment you ever made for such a short
period of your time.

Any comments that you may have after
reading it will be greatly appreciated.
You may direct them to the INFORUM or to
me personally. After November 1, I will
be at my Florida home.

Sincerely,

\
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modern forms of the two most persuasive
powers on earth--military power and eco-
nomic power--competing, collaborating and
being tested in the real life laboratory of the
Persian Gulf.

Never before has there been such a
test. Never before have so many nations
agreed to try economic power to enforce
civilized behavior. Never before has an out-
law nation been subject to nearly total eco-
nomic isolation. Never before have we seen
such a concentration of technologically ad-
vanced military firepower.

The Military Option

Through Operation Desert Storm, we
saw what military power can accomplish. It
liberated Kuwait, struck a major blow to the
offensive capabilities of the Iraqi army and
heavily damaged the country's infrastruc-
ture. Thanks to the skill and bravery of the
forces of the U.S.-led coalition, all this was
accomplished in a remarkably brief period
of time with minimum casualties for the
coalition.

But even the most ardent advocates of
military action now recognize that it fell
short of achieving all the goals of civilized
society. Saddam Hussein remains in power
and his dictatorship continues to terrorize
the Iraqi people and threaten the stability of
the region. There is no certainty that he has
accounted for all of his weapons of mass
destruction or renounced his aggressive
policies.

From the beginning of his dictator-
ship, Saddam Hussein has fomented interna-
tional instability. His build-up of offensive
armaments--abetted by the greed of the
industrialized nations--his attack on Iran,
the slaughter of Kurds and Shiites, the take-
over of Kuwait and his defiance of the
United Nations reveal a man obsessed with
proving his strength. I believe he delights in
the opportunity to stand up to anything the
world can throw at him. He might even
welcome further bombing by the United
States.

What would frustrate him is a strategy
that relies on a stringent economic boycott
supported by defensive armaments, con-
tinuing psychological warfare directed at

the Iraqi people and a willingness to stay the
course until, to use a colorful but accurate
phrase, hell freezes over.

Considering his experiences in Iran
and Kuwait, I think it is highly unlikely that
he would attempt to break out of contain-
ment by launching an attack. Todoso would
be to invite a new and devastating invasion
of Iraq. His only alternative would be the
impossible task of waiting out the boycott,
of sitting on a throne that is being under-
mined by economic forces. When the
embargo's work is completed, possibly only
a matter of months from now, the Iraqi
people would be sure to follow the example
of other nations where the people have dis-
posed of their dictators.

»

citizens. We repeatedlf use it to discipline
children, influence the behavior of retailers
and manufacturers or to obtain a pay in-
crease from an employer.

The power to withhold has the ability
to shape our world for the betterment of
human society. In today's interconnected,
interdependent world, the withholding of
trade by the United States and its trading
partners can play a vital role in creating a
world in which international relationships
are governed by enforceable international
law.

The creation of the U.N. coalition in
the Persian Gulf was itself a tribute to the
power of withholding. Many nations, in-
cluding the Soviet Union and the People's

“_..In international affairs, the power of withholding can
achieve many objectives that are beyond the ability of

military power.”

Building a New World Society Through
the Power to Withhold

What we will see in the Persian Gulf
-and what we are seeing now--is a manifes-
tation of a power that really can give us the
kind of world we want. This power of with-
holding is greater than the power of the
armed forces of all nations. Itis a power that
can free society from the fear of weapons of
mass destruction and wars of aggression.
The ability to withhold is our greatest power
as individuals or as nations but it is so well
accepted, so commonplace that we tend to
take little notice of its existence. We take it
for granted just as we take for granted the sun
that brings life to our planet. Yet, this
concept--the power to withhold something
that is desired by others--is our most potent
force for improving the condition of our
lives.

The power to withhold shapes rela-
tionships between husbands and wives,
employers and employees, governments and

Republic of China, were not enthusiastic
about contributing to an effortaimed at Iraq.
But these nations also realized that by join-
ing the coalition they would be staying on
the right side of the world's economic pow-
erhouse, the United States and the nations
with which ittrades. Because ofits versatile,
flexible, nonthreatening character in inter-
national affairs, the power of withholding
can achieve many objectives that are beyond
the ability of military power. Another ad-
vantage is that the power of withholding is
always in place, always ready to serve on
command and, of course, it is far less expen-
sive than the military alternative.

Military Power vs. Economic Power for
Achieving World Power

Germany and Japan have shown us
that trade, not military might, is the route to
international success. Trade wiped away
centuries of hostility and created the Euro-
pean Community. It was the largely self
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imposed lack of international trade that led
to the anti-communist revolution in the So-
viet Union and other nations of Central and
Eastern Europe. Now trade is being called
on to do what could not be done by military
power. It is being identified as the adhesive
that can hold together the Sovietrepublicsin
at least a loose confederation.

Asking Ourselves the Hard Questions—
Setting a New Example

As the world's only economic and
military superpower, the United States is in
a unique position to influence the course of
our world for the next few decades and
perhaps for as long asa century. If the United
States wishes to exert its influence on behalf
of democracy and respect for law, it must
first ask itself some hard questions and it
must be willing to practice what it preaches.
If we as citizens of the United States would
like to have a lawful world, then we must be
willing to abide by international law. If we
believe in democracy, we must act in a
democratic way. We must set aside our
self-deluding macho image of the global
gunslinger. We must get rid of a lot of
archaic thinking about the nature of world
power. We must be willing torecognize that,
stripped of their customs, people around the
world have the same basic hopes and fears.
We must think and act as world citizens. We
must accord to people of other nations the
same right to life that we accord to
ourselves.

When we have exercised our leader-
ship in the past, we haven't always been
sensitive to the concerns of the people of
other nations. In the attack our armed forces
led against Iraq, for example, an estimated
130,000 lives were lost. This is an appalling
toll but we tend to give it little attention
because only a little more than 100 of the
victims were Americans. Most of the rest
were Iraqis and we argue that our offensive
against them was justified because it was
provoked by Saddam Hussein's invasion of
Kuwait. But we have to ask ourselves if the
Iraqis deserved such dreadful punishment.
Were they any more responsible for the
menace of Saddam Hussein than the nations
that sold him the weapons of aggression?
Were we less guilty of violating interna-
tional law in attacking Iraq than was Saddam
Hussein in attacking Kuwait? Through the
economic boycott, Saddam Hussein was
under house arrest. Should we not have
brought him to trial—in absentia, if neces-
sary—for his violations of international law?

There is another question that we are
going to have to answer if we really want a
lawful world: Does not the Iraq of Saddam
Hussein have as much right to weapons of
mass destruction as the United States or any
other nation? The answer, to say the least, is

not pleasant. But neither is it pleasant for
other nations to exist in a world where a
priviliged few have the power to destroy
them and where they have no power to
destroy the privileged? Considering the na-
ture and history of mankind, will not the
underprivileged work to destroy the privi-
leged? Will not the future verify the truth of
the statement that those who live by the
sword will die by it?

The Price of Violence

As Ralph Waldo Emersonreminds us,
"There is an absolute balance of give-and-
take, everything carries its price." Although
itis as inescapable as the law of gravity, we
overlook the fact that this law of com-
pensation, of action and reaction, applies
to nations as well as to individuals.
We mistakenly believe that just because
there is no enforceable international law, no
international police force, no international
jury or methods of punishment, we can use
violence and escape paying its price. We are
still paying the price for having used vio-
lence in Vietnam. We are now seeing the
price of having used violence in Iraq. Itis a
price we will continue to pay in many ways
for many years until the law of compensa-
tion has been satisfied.

Perhaps part of the price will be our
painful recognition of simple truth. Iraqi
mothers grieve no less for the loss of their
children than do American mothers. The
wounded of Iraq and those who lost all of

that were examined. And even in the suc-
cessful cases, the sanctions were far from
total. "In the average successful sanctions
case," the researchers noted, "the boycotters
accounted for 28 percent of the target's
trade, far below the Iraq situation." In the
Persian Gulf region today, the United Na-
tions boycott affects perhaps 90 percent of
all trade with Iraq. No wonder reports from
inside the country indicate that the boycott
is working.

In the program described in my 1989
book, The Civilized Defense Plan: Security
of Nations Through the Power of Trade,
sanctions would focus on restricting the
flow of manufactured goods. This would cut
offaccess to the equipment and parts thatare
essential for economic survival in today's
world. In the case of Iraq, there is no reason
why some Iraqi oil could not be exchanged
for food, medicine and other humanitarian
supplies that could be distributed by the
United Nations or a responsible relief
organization.

In this way, the suffering of the civilian
population would be minimized. But the
exchange of oil for food would not save the
Iraqi economy. Without imports of manu-
factured goods, it would continue its plunge
toward a disaster that inevitably would
lead to the overthrow of Saddam Hussein
and his henchmen.

Power of Secondary Sanctions

The Civilized Defense Plan (CDP),

“...we have to ask ourselves if the Iraqgis deserved such
dreadful punishment. Were they any more responsible for
the menace of Saddam Hussein than the nations that
sold him the weapons of aggression?”

their possessions suffer no less than Americans
under similar circumstances. If we can
understand these lessons, we will have come
a long way toward achieving maturity as a
truly law-abiding nation.

Evidence Supports the Effectiveness of
Sanctions

Then we will begin to see the folly of
our reliance on the violence of military
force. We will take an objective look at the
economic alternative and we will discover
thatitdoes work. Researchers at the Institute
for International Economics have found that
over the past 100 years, economic sanctions
achieved their objectives in 40 of 115 cases

-Fa

calls for the use of trade to induce nations to
accept the rule of law. Through the power of
trade,law-abiding nations would be rewarded
and criminal nations would be punished. But
CDP does not stop there. It takes an impor-
tant additional step. It calls for the with-
holding oftrade not only with the lawbreak-
ers, but with those that continue to trade with
the lawbreakers.

In other words, the primary sanctions
against a nation that violates international
law would be buttressed by the threat of
secondary sanctions against any nation
tempted to violate the primary boycott. This
threat, an essential and unique aspect of
CDP, would assure nearly unanimous
support of international law.
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October 22,1991

Hon.John Sununu
White House Chief of staff
Washingion,n,C, 205UV

Dear Mr. sSununu:

1 heard your TV Brinkley interview which you fielded
quite well.,.especially the poison dart questions tryw¥o
vack uvhe KKK on uhe Republican rariy. Republicans in
general need some media prep work on how vo deal with
suggestive and accusatory questions,

Enclosed is selif-explanaiory report which 1'm nov publishing;
I do a regular column for a mid-Manhattan monthly and have
peen accredived at Unived nNavions where it's business as
usual To hear auvocrats and dictators talk of peace, justice,
Ttruth, and harmony.

I was personally convinced of the veracity of Hill's testimony
after listening to her..but cross examination of her and others
changed all that.

The affrontery of such a scam operation done in full publiec
view matches that of the political show trials in Moscow,
Even the feigned moral outrage is of the type Stalin would use
he sure to seek the appearance of morality.

These people are after Republican blood with their Irangate
witchhunt and search for any opening they can exploit.

But the Hill scam went well beyond the limits of political
bounds exposing something here which should not be ignored.

Any news organization can assign investigative reporters
to get the whole story without any help from the FBI or
government, Yet look how Sharpton,Maddox, and Mason fooled the
media on the Tawana Brawley fraudulent story.

SiZijfily’

Robert %ﬁéggé;;i};;)Aﬁvasy
212 Beaclh/12% St
Queens,N,Y.11694

(945) 6361
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_THE TMPLICATIONS OF THE JUDGE THOMAS HEARINGS ON SEXUAL HARRASSMENT
FOLLCWUP RECOMMENDATIONS, ANALYSIS, TENTATIVE CONCLUSIONS
CONFIDENTIAL DRAFT REPORT : RB NEW YORK CFFICE

FOCUS ON THE COLIABORATING WITNESSES THREE WHO TESTIFIED THEY
WOULD SUSPEND JUDGEWENT ON JUDGE THOMAS UNTIL ALL THE TESTIMONY
WAS GIVEN; THIS TO DEMONSTRATE THEY WERE UNBIASED., HAD ANITA HILL
PREVIOUSLY TOLD THEM SHE WAS SEXUALLY HARRASSED BY CLARENCE THOMAS
NONE WOULD HESITATE T0O STATE DIRECTLY THAT "NO!" THEY WOULD NOT
VOTE FOR THE CONFIRMATION OF JUDGE THOMAS., IT CAN BE CONCLUDED
THEIR TESTIMONY IS TAINTED.

PARTICULARLY THE RESPONSES OF CALIFORNIA JUDGE HORSHNER ON. WHETHER
SHE HAD EVER FILED SEXUAL HARRASSMENT CHARGES : HER ANSWER PROVED

TO BE EVASIVE AND MISLEADING SUCH THAT THE HEARER BELIEVED SHE MAY
HAVE BEEN INVOLVED IN AN ADVISORY ROLE FOR SOMEONE., WHEN CONFRONTED
WITH THE FACT OF A "WELL-PUBLICIZED" CASE WHERE SHE PERSONALLY
BROUGHT SEX HARRASSMENT CHARGES AGAINST A FELLOW-JUDGE FOSTER
LEADING TO AN OUT-OF-COURT SETTLEMENT AND HIS EVENTUAL RESIGNATION
FROM THE BENCH,..JUDGE HORSHNER USED AN EVASIVE TECHNICALITY THAT
THE CHARGES WERE NEVER FORMALIZED.

THIS "PROCESS" BY WHICH JUDGE HORSHNER BROUGHT CHARGES AGAINST

JUDGE FOSTER, SETTLED OUT OF CCURT,AND WHICH LED TO HIS SUBSEQUENT
RESIGNATION FROM THE BENCH - IF TRUE - BEAR TOO MUCH OF A SIMIARITY
TC TEE "PROCESS" USED TO FORCE JUDGE THOMAS TC BOTH WITHDRAW HIS
CANDIDACY AND THEN DEFEAT HIS NOMINATION.

THIS AND OTHER INFORMATION STEMMING FROM THE HEARINGS LEADS TO THE
CONCLUSION THAT ANITA HILL'S TESTIMONY AND THAT OF HER "CORROBORATING"
WITNESSES WAS NOT ONLY FALSE AND MISLEADING, BUT PROFESSIONALLY
"PACKAGED" BY A TEAM OF LAWYERS AND PUBLIC RELATIONS CRGANIZATIONS.
THE PREPARED "TESTIMONY" READ BY ANITA HTLL WAS DESIGNED TO MAXIMIZE
THE NEGATIVE EMOTIONAL REACTIONS AGAINST JUDGE THOMAS BY APPEALING
TO0 WELL-KNOWN SEXUAL STEREOTYPE IMAGES OF MALE BLACK AMERICANS, IT
WAS TOC PROFESSIONAL AS IT? TOJCHED EASE ON EVERY COLORFUL SEXUAL
PRACTISE, BUT FLAWED DUE TO THE USE OF TERMINOLOGY USED IN AN
OKLAHOMA SEXUAL HARRASSMENT CASE PREVIOUSLY RECORDED.

THE SERIOUSNESS OF THESE CONCLUSIONS CANNOT BE UNDERESTIMATED:

THOSE NEFARIQUS TYPES WHO ARE INVOLVED ON SUCH A MASSIVE NATIOHL

SCALE HAVE USED THESE AND OTHER METHODS TO INFLUENCE GOVERNMENT AND
EDUCATIONAL POLICIES IN THE PAST WHERE THEY WERE NOT SUBJECT TO

PUBLIC SCRUTINY OR CROSS EXAMINATION, AND THESE METHODS WILL BE USED
AGAIN IN MORE SOPHISTICATED WAYS WITH LONG RANGE PLANNING AND
STRATEGEMS. REPRESENTATIVE GOVERNMENT CANNOT SURVIVE SUCH MANIPULATIONS,

PUBLT AWARENESS AND THE CHALLENGE TO OUR GULLIBILITY NOW EXISTS AND
WE CANNOT ALLOW THIS LEARNING MOMENT TO PASS. IN THE NETHER WORLD
CREATED BY STALIN AND HITLER SHOW TRIALS, MANAGED NEWS, AND THE

BIG LIE HAD BECOME THE NORM. MUSSOLINI'S FASCISTS, HITLER'S NATIONAL
SCCIALISTS, STALIN'S SOVIETS: EACH POSED AS POPULISTS, DEMOCRATS,

OR SOCIALISTS REPRESENTING THE PEOPLE. EACH BETRAYED THE PEOPLE.

THE ISSUE HERE IS NOT CONGRESSIONAL LEAKS, SEXUAL HARRASSMENT, THE
WOMEN'S VOTE, OR A NEED FOR NATIONAL HEALING. NOR IS THE ISSUE THE
SENATE JUDICIARY COMMITTEE OR CONGRESSIONAL TERM LIMITS. INVOLVED
IS THE FUTURE VIABILITY OF THIS NATION.

AOMARER 21 1001
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; Vantage Point November 1991 Issue
Robert J.Bonsignore New York 10017

At the Opening Sessions of the Unlted Nations General Assembly
Ttalian Foreign Minister Gianni De Michelis called for a major
Charter Revision to expand both the pefmanenﬁ and non—perﬁanent

| members of the Security Council while intorducing a system of
tyeighted voting® which takes into account both pepulation size
and power of member states. Emerging, he said, is the principle
of "active intervention”for humapitarian purposes? on the basis
of recent ekperienCes in Yugoslavia and the Gulf“this requiring
the revision particulariy of Chapter VII of the U.N,Charter,
Dr. Aléis Mock, Foreign Minister of Austria, addressed the

General Assembly calling.fof the formation of teams of "White

‘ Helmut" human rights enforcers who could be gquickly sent into

} any codntrj to~prevent the esculation o? any human rights abuses.

Quch safeguarding of human rights and fundamental freedoms, he

’ sald, ncannot be rejected as interference in the intermal affairs
of another country." Dr. Mock also announced the construction, at
Austrian exvense, of additional office space in the Vienna
International Center for use by the Unitéd Nations this leading
to speculation as whether it was an invitation to move United
Nations Headquarters to Vienna.

Qian Qichen, Foreign Minister of China, spoke to the General

Assembly of establishing a just and equitable new international
order where human rights and freedoms must be understood in the
framework of differing political; economic, and social systems
and their differenct historical; religious, and cultural backgrounds.
Some nations, he stated, have used human rights for "waging cold
war," or as a means for vpushing power politics" this hampering
international cooveration and impeding nthe universal realization
of human rights and fundamental freedoms." PINIS
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FOCUS ON THE COLLABORATING WITNESSES THREE WHO TESTIFIED THEY
WOULD SUSPEND JUDGEMENT ON JUDGE THOMAS UNTIL ALL THE TESTIMONY
WAS GIVER; THIS TO DEMONSTRATE THEY WERE UNBIASED. HAD ANITA HILL
PREVIOUSLY TOLD THEM SHE WAS SEXUALLY HARRASSED BY CLARENCE THOMAS
NONE WOULD HESITATE TO STATE DIRECTLY THAT "NO!" THEY WOULD NOT
VOTE FOR THE CONFIRMATION OF JUDGE THOMAS. IT CAN BE CONCLUDED
THEIR TESTIMONY IS TAINTED.

PARTICULARLY THE RESPONSES OF CALIFORNIA JUDGE HORSHNER ON WHETHER
SHE HAD EVER FILED SEXUAL HARRASSMENT CHARGES: HER ANSWER PROVED

TO BE EVASIVE AND MISLEADING SUCH THAT THE HEARER BELIEVED SHE MAY
HAVE BEEN INVOLVED IN AN ADVISORY ROLE FOR SOMEONE. WHEN CONFRONTED
WITH THE FACT OF A "WELL-PUBLICIZED" CASE WHERE SHE PERSONALLY
BROUGHT SEX HARRASSMENT CHARGES AGAINST A FELLOW-JUDGE FOSTER
LEADING TO AN OUT-OF-COURT SETTLEMENT AND HIS EVENTUAL RESIGNATION
-FROM THE BENCH...JUDGE HORSHNER USED AN EVASIVE TECHNICALITY THAT
THE CHARGES WERE NEVER FORMALIZED.

THIS "PROCESS" BY WHICH JUDGE HORSHNER BROUGHT CHARGES AGAINST

JUDGE FOSTER, SETTLED OUT OF COURT,AND WHICH LED TO HIS SUBSEQUENT
RESIGNATION FROM THE BENCH - IF TRUE - BEAR TOO MUCH OF A SIMIRRITY
TO THE "PROCESS" USED TO FORCE JUDGE THOMAS T0O BOTH WITHDRAW HIS
CANDIDACY AND THEN DEFEAT HIS NOMINATION,

THIS AND OTHER TNFORMATION STEMMING FROM THE HEARINGS LEADS TO THE
CONCLUSION THAT ANITA HILL'S TESTIMONY AND THAT™ OF HER "CORROBORATINGH
WITNESSES WAS NOT ONLY FALSE AND MISLEADING, BUT PROFESSIONALLY
"PACKAGED" BY A TEAM OF LAWYERS AND PUBLIC RELATIONS ORGANIZATIONS.
THE PREPARED "TESTIMONY" READ BY ANITA HITL WAS DESIGNED TO MAXIMIZE
THE NEGATIVE EMOTIONAL REACTIONS AGAINST JUDGE THOMAS BY APPEALING

TO WELL-KNOWN SEXUAL STEREOTYPE IMAGES OF MALE BLACK AMERICANS,IT

WAS TOC PROFESSIONAL AS IT TQUCHED BASE ON EVERY COLORFUL SEXUAL
PRACTISE, BUT FLAWED DUE TO THE USE OF TERMINOLOGY USED IN AN
OKLAHOMA SEXUAL HARRASSMENT CASE PREVIOUSLY RECORDED.

THE SERICUSNESS OF THESE CONCLUSIONS CANNOT BE UNDERESTIMATED:

THOSE NEFARTIQUS TYPES WHO ARE INVOLVED ON SUCH A MASSIVE NATIOKL

SCALE HAVE USED THESE AND OTHER METHODS TO INFLUENCE GOVERNMENT AND
EDUCATIONAL POLICIES Il THE PAST WHERE THEY WERE NOT SUBJECT TO

PUBLIC SCRUTINY OR CROSS EXAMIWATION, AND THESE METHODS WILL BE USED
AGATN IN MORE SOPHISTICATED WAYS WITH LONG RANGE PLANNING AND
STRATEGEMS., REPRESENTATIVE GOVERNMENT CANNOT SURVIVE SUCH MANIPULATIONWS,

PUBLI AWARENESS AND THE CHALLENGE TO OUR GULLIBILITY NOW EXISTS AND
WE CANNOT ALLOW THIS LEARNING MOMENT TO PASS. IN THE NETHER WORLD
CREATED BY STALIN AND HITLER SHOW TRIALS, MANAGED NEWS, AND THE

BIG LIE HAD BECOME THE NORM. MUSSOLINI'S FASCISTS, HITLER'S NATIONAL
SOCIALISTS, STALIN'S SOVIETS: EACH POSED AS POPULISTS, DEMOCRATS,

OR SOCIALISTS REPRESENTING THE PEOPLE. EACH BETRAYED THE PEOPLE,

TEE TISSUE HERE IS NOTICONGRESSIONAL LEAKS, SEXUAL HARRASSMENT,‘THE‘

WOMEN'S VOTE, OR A NEED FOR NATIONAL HEALING., NOR IS THE ISSUE THE
SENATE JUDICIARY COMMITTEE OR CONGRESSIONAL TERM LIMITS, INVOLVED |

IS MHE FUTURE VIABILITY OF THIS NATION,
. ONMORER 21,1041
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This certifies that
. + JOMN H SUNUNU | A
MATL COUNCIL HONORARY MBR
is a member of the
BOY SCOUTS OF AMERICA
NATIOMAL COUNCIL

and is entitled to all the rights and privileges
thereof to the last day of

JUNe 1992 /. /%,4

950 93- 00294? Chief Scout Executive






BOY SCOUTS OF AMERICA

National Office
1325 West Walnut Hill Lane
Ben H. Love P.O. Box 152079, Irving, Texas 75015-2079
Chief Scout Executive 214-580-2000

October 14, 1991

o

‘J Mr. John H. Sununu
Chief of Staff
The White House
Washington, DC 20500
Dear Mr. Sununu:

I am most pleased to enclose your registration card indicating you are an
Honorary Member of the Boy Scouts of America.

You should be receiving your Scouting magazine and if you are not, please
let me know.

We Took forward to your continued interest in the Boy Scouts of America.

Thank you.

Cordially,

A fore.

Ben H. Love
Chief Scout Executive

cy
enclosure
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WHITE HOUSE CHIEF OF STAFF

Mr. John Sununu

White House of the United States
1600 Pennsylvania  Avenue
Washington, D. C. , 20500

October 16, 1991
Re: Supreme Court nominee Clarence Thomes
Dear Governor Sununu:

Our judicial system works ( at least this time ) as evidenced
by the Senate vote in behalf of the appeal of majority of Americans
for fair play. The oute-pouring of this netion-wide response was
helped so much by our President, Senator Danforth, and unflagging
support of Senators Specter, Hatch and Simpson on the judlielal
committee plus the timely response of Thomas in his final two
appearences before the judicial committee.

Justice Prevails

Well the liberals worked him over
And hoped he would withdraw

They said he was unfit
To interpret constitutional law

But Thomas 1is not a quitter
He was determined te persevere

He told the committee and America
About injustice and racial fear

He proved he is a winner
And knows what's right and wrong
He's now a Supreme Court justice
WWhere we pray he does belong

I believe he will be a fine one
And become one of the best
For in the years to come

the test v
His record will be e tes % P4 \ﬁw,
-16-91

by William A, Barnes, Jr,

I really savored the timely response of Senator Specter to the
remark of Senator Kennedy concerning shame ( and to think it came

from the lips of the main character in the Chappie~quick-dick scenaric )%
I've always had trouble spellini2;39& place! Sincerely,

TR T R T
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William-A. Barnesg,Jr. ,

3095.. Calvert... Boulevard
Cove Point Beach -
Tusby, Maryland 20657

WHITE HOUSE CHIEF OF  STAFF

Mr, John' Sununu . _ ‘

Wnhite House of the Unitedniwstateé
1600 Pennsylvania Avenue

o Washington, D. C. 20500
PERSONAL ATTENT ION '
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Mr. Norman Waite
512 North Spoonbill Drive
Sarasota, Florida 34236






