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THE WHITE HOUSE
WASHINGTON

September 6,
DATE:

TO: Governor Sununu

FROM: EDE HOLIM

Assistant to the President
and Secretary of the Cabinet

The attached is for your information.

1991
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JIMMY EVANS
ATTORNEY GENERAL
STATE OF ALABAMA

ALABAMA STATE HOUSE
11 SOUTH UNION STREET
MONTGOMERY. ALABAMA 36130

AREA (205) 242.7300 August 30, 1991

William P. Barr

Acting Attorney General
Department of Justice

10th St. & Constitution Ave., N.W.
Washington, D.C. 20530

Dear Mr. Barr:

On behalf of the families of the hostages and the entire
State of Alabama, I commend you for your intelligent and
courageous handling of the Talladega prison crisis.

Because it occurred within my state, I followed the
situation with special concern. Throughout the ordeal, I and
other Alabamians were hoping that the hostages could be rescued
without loss of 1life, but given the situation we feared the
worst. You and the entire Department of Justice deserve credit
for the successful rescue of the hostages and for your wise
handling of the crisis throughout.

I know that making decisions concerning innocent lives is
very difficult and that there must have been tremendous
pressure to give into some of the prisoners’ demands. Such
capitulation, even in the interest of safeguarding the
hostages, would have been a disastrous policy. As you know,
there are hundreds of thousands of state and federal prisoners
in this country. 1In the long run, the only way to minimize
prison takeovers and to maximize the safety of corrections
employees is to steadfastly refuse to give in to the demands of
hostage takers. That is easy to say, but I know that it was
difficult for you to adhere to that policy in this case.



William P. Barr
August 30, 1991
Page 2

Here in Alabama, we rejoice with you on the safe release
of the hostages, and we commend you and the Department for
bringing about that wonderful result.

Sincerely,

‘\§§§‘ <22A~_———__~\
Jam H. Eva

Ala a Attorney General

JHE/EC/dv
cc: President George Bush

3041t
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[»:;:xrgm THE CHIEF of STAFF Washington, D.C. 20002
Social Issues “as seen (202) 546-3003

Stanton
Defense & Foreign Policy

Kingston

Budget & Economic Policy To: JOhI'l Sununu

iy & Legal Policy From: Paul M. Weyrich, National Chairman

i S Thomas L. Jipping, J.D., Legal Affairs Analyst

The Omega Alliance Re: Conservative groups’ preference for Attorney General
Young Activist Coalition Date: June 11’ 1991

Resistance Support Alliance
Freedom Fighter Policy

Jewish/Conservative Alliance

The post of Attorney General is critical to the conservative movement
in general and the issues we care most about in particular. In light of this,
and the election coming next year, we have taken the liberty to poll an
array of conservative groups with a particular interest in this appointment.
Those groups include:

American Conservative Union
Americans United for Life Legal Defense Fund
Center for Individual Rights
Christian Action Council

Coalitions for America

Concerned Women for America
Family Research Council

Heritage Foundation

Landmark Legal Foundation
National Law Enforcement Council
National Right to Life Committee
National Right to Work Committee
Washington Legal Foundation

Every group supports either John Ashcroft or Bill Barr. With the exception of
National Right to Work, each supports Ken Starr. Carla Hills, Warren Rudman, and Jim
Thompson received a thumbs down across the board. George Deukmajian and Sam Skinner
are in the middle.

Other names mentioned once include former New Mexico AG Hal Stratton (NRW
first choice), Judge Pasco Bowman (NRW second choice), Judge Larry Silberman (AUL),
California AG Dan Lungren (NLEC), Chuck Cooper (CWA). Judge Edith Jones was

mentioned a few times.

The clear consensus choices are John Ashcroft, Bill Barr, and Ken Starr. We trust
that this input will be a meaningful addition to the discussions about Attorney General
Thornburgh’s successor.
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MEMORANDUM FOR ED ROGER

FROM: MARY MATALI

SUBJECT: MISSOURI GOVERNOR'S RACE

Of the two announced Democratic gubernatorial candidates,
Lieutenant Governor Mel Carnahan beats St. Louis Mayor Vince
Schoemehl over 2:1 as of the last poll. However, that poll at this stage
clearly reflects ID and not Camahan's invineibility. Schoemeh! is locking
up a lot of early money and his candidacy is shaping up.

Missouri CW: Carnahan's ascension would clearly give him the edge
in the primary and could get him the seat permanently. "

F ;m%

cc: Clayton Yeutter

Dwight D. Eisenhower Repubiican Center » 310 First Straat Southeast » Washingion, D.C. 20003 » (202) 863-8700
Talax: 701144 « FAX: 883-8820
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Republican
National
Committee

Mary Matailn
Chief of Staif

June 7, 1991

7‘) MEMORANDUM FOR ED ROGERS
FROM: MARY MATA!

SUBIJECT: MISSOURI GOVERNOR'S RACE #2

The analysis of 6/4 came from GOP pollsters and field operatives. Today's
counter-analysis comes (unsolicited) from Missouri State Chairman Tom Fowler, who
does have an excellent feel for his state. (I did not include him in the initial round of
calls for fear of encouraging an Ashcroft rumor mill).

All things remaining the same, he thinks Schoemehl, being the stronger
candidate, is going to overtake Carnahan, The GOP would rather run against
Camnahan,

In Tom's view, boosting Carnahan's status may elicit a potentially advantageous
environment;

(1) will produce even meaner primary

(2) will show Democrat's vulnerability in office (since they will not be able
to deliver on campaign promises)

(3) will remove the "time for a change” issue for dems.

Furthermore, between our software and Asheroft's monitoring, redistricting is
completed and a democrat in the state house can not undo us at this stage.

His case is more persusive than the previous conventional wisdom,

Dwight D. Elsanhowsr Republican Cantar » 310 First Street Southeast « Washington, D.C, 20003 « (202) 883-8700
Talox: 701144 « FAX; 863-8320
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JiM SMITH
SECRETARY OF STATE

The Capitol
Tallahassee, Florida 32399
(904) 488-3680 cel
(904) 893.4033 [Home)

PROFESSIONAL EXPERIENCE:

November 1988 to Present SECRETARY OF STATE, State of Florida
Flected in November, 1988, re-elected in 1990 by a 59

percent majority. Second in line of succession to Govetnor.
Head of the Department of State, an agency with 850
employees and an annusl budget of $90 million. Serves
with Cabinet as collegial head of the Departments of
Education, Revenue, Law Enforcement, Highway Safety
and Motor Vehicles, Natural Resources, General Services.
Serves a8 a member of the State Board of Education,
Administration Commission, Trustees of cthe Internal
Improvement Fund, Land and Water Adjudicarory
Commission and Board of Bxecutive Clemency. Sits as a
director of the State Canal Authority. Chief elections
officer of Florida; chief cultural officer of Florida; chief
protacol officer with the Florida Consular Corps. Custodian
of the state seal and flag. Oversees divisions of Elections,
Licensing, Historical Resources, Cultural Affairs,
Corporations, Administrative Services, Library and
Information Services.

August 1987 to November 1988 SECRETARY OF STATE; State of Florida

Appointed by the Governor to a vacancy created by
resignation.

January 1987 to August 1987 CHIEF OF STAFF, Office of the Governor; State of Florida
Directed executive office staff, developed and supervised
special projects for the Govemor, served as political and
trangition adviser, recruited executive staff, coordinated
and lobbied legislative and budget proposals.
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Jm SMITH

SECRETARY OF STATE

Resume — Page Two

ATTORNEY GENERAL, State of Florida

Elected twice to four-year terms. Chief legal officer of the
state. Seaff of 280, t of $22 million {largest law firm
in the state). Re: ible for representing the state In court
on all legal matters, including criminal appeals, consumer
enforcement and death cases. Member of the Cabinet with
duties outlined above.

PRIVATE LAW PRACTICE; Tallahassee, Florida
Founding partner in a successful Tallahassee law firm
specializing in environmental and administrative law.
Lobbyist before the Florida Legislature.

BOARD OF REGENTS, State University System

Appointed by the Governor. Executive board overseeing a
system of nine state universities. Nonpaid.

CAMPAIGN MANAGER
Managed re-election campaign of Gov. Reubin Askew.

ASSISTANT TO THE GOVERNOR

Senior executlve assistant to Cov. Reubin Askew.
Conceived and coordinated special projects of the
Governor, supervised executive office staff, advised the
Governor on political and legistarive matters;

DEPUTY SECRETARY OF COMMERCE, State of Florila
Appointed by Secrerary of Commerce. Served as second in

command of Florida’s business, tourlsm, and trade
development agency. Supervised executive staffand division
directons, represented the department before the Legislature.
Advised the Secretary.

DEpUTY SECRETARY OF STATE State of Florida

Appointed by Secretary of State. Second in command of
the agencydescribed above with equivalent responsibilities.

EXECUTIVE ASSISTANT, Department of State
Served as Senior Aide to the Secretary.

PARTNER, law firm of Dale and Stevens
Fore Lauderdale, Florida
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JiM SMITH
SECRETARY OF STATE

Resume = Page Three

EDUCATION: Florida State University, Tallphassee, FL, Bachelor of
Scienca inpublicadministration and governiment, 1962.

Sretson Univensity College of Law, St. Petersburg, FL,
Juris Doctor, 1967,

MILITARY: Commissioned 2nd Lieutenant, U.S. Army, 1962. Two
years active duty incommand of tank company. Discharged
from the reserve with the rank of captain.

PROFESSIONAL ORGANIZATIONS:  American Bar Association, Florida Bar, American
Judicature Society, Florida Law Revision Commission.

PRIVATE/SERVICE ASSOCIATIONS: Board of Overseers, Stetson College of Law; Florida
State Univensity Council of Advisers, President’s Fund
for Excellence, Florida Srace University Athletic
Committee; Advisory Board, National Federation of
Parents for Dtug-Free Youth, Alpha Tau Omega
national fratemnity, Past Grand Orator of the Grand
Lodge, Free and Accepted Masoris of Florida. Member,
Advisory Board, Close Up Foundation. Member,
Advisory Bogrd, National Park Service by appointmenr
of Ingerior Secretary Manual Lujan, Jr.

HONORS: Conservationist of the Year, Florida Audubon Soclety.
Honorary Doctor of Laws Degree, Stetson University.
Stetson University, Distinguished Alumni Award.
Department of Justice Award, Effectiveness in Drug

ment,

Friend of Education Award, Florida Teaching
Profession-National Educarion Association.

President’s Award, Florida Educarion Association.

Furtherance of Justice Award, Florida Prosecuting
Attorneys Association,

Merltorious Sexvice Award, Florida Silver-Hatred
Legislarure.

Distinguished Service Award, Florida Shore and Beach
Preservation Association.

PERSONAL: Bom May 25, 1940, Jacksonville, FL.

Married Carole Ann Clarke, Fort Lauderdale, three
children.
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Jo SMITH
SECRETARY OF STATE

Resume — Page Four

ADMINISTRATION HIGHLIGHTS:  © Established aspecial projects unit in the attomey general’s
office to handle tough environmental issues. This unit:
~ Established Florida’s right tw ban development
that would be harmful to beaches
- Stopped the federal government from selling
Grayton Dunes for private development
- Successfully defended Florida’s right to restrict
development for environmental reasons without
paying money damages.
* As Attorney General, personallyargued a case before the
U.S. Supreme Coutt. Appeared in federal courts, the
State Supreme Court and other trial courts in Florida.

® Recovered, in legal actions during eight years as arromey
general, 75 centa of every dollar appropriated to the
operating budget of the agency.

» Created the first permanent RICO office in the
deparrment, forfeited $8.2 million in racketeering
prosecutions.

* Led the move on the State Board of Education to bring
teacher salaries into the top quartile nationally.

¢ Drafted and successfully lobbied legislation to:

Qutlaw methaqualone in Florida; denybail on
appeal to drug eraffickers; professionalize
corrections afficers; penetrate secret land trusts
formed by drug cartels; establish prison
induatries; create the office of Statewide
Prosecutor and update the antitruse stanuires.

* As Secretary of State, drafted and successfully lobbied a
law establishing the first uniform ¢riteria for arts grants,
ending subjective determinations,
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THE WHITE HOUSE
WASHINGTON

March 19, 1991 e CHIEF of STAFF
has seeh

NOTE TO THE CHIEF OF STAFF:

As we discussed, please find attached a copy
of the package of materials relating to DOJ's
proposed E.O. designating the Attorney
General as the coordinator for all Federal
law enforcement research and development
efforts.

Interagency circulation of the proposed Order
was conducted by OMB and varying degrees of
concern was expressed by State, ONDCP, USDA,
NSA, NSC, DOT, Commerce, etc. OMB is hosting
a meeting today at 5:00 pm to attempt to
reconcile as many comments as possible, but
it may well be that total concurrence will
not be possible within the time frame you
suggested (tomorrow).

In particular ONDCP is likely to have
continuing concerns particularly with respect
to the relationship between the proposed E.O.
and their statutory mandate pursuant to the
Anti-Drug Abuse Act of 1988 as amended to
"oversee and coordinate counter-drug
technology initiatives with related
activities of other Federal civilian and
military departments" through a newly created
ONDCP Office of "Chief Scientist".

Hope this is helpful and we'll continue to
keep you advised.

Pﬁillip D. Brady



THE WHITE HOUSE
WASHINGTON

gl HAR 19 AM 9: 23
DATE:

March 19, 1991

TO: PHIL BRADY

- FROM: GOVERNOR JOHN H. SUNUNU

Put this through the clearance process
ASAP. The President has agreed to

sign the Executive Order, but wants
to do it quickly.
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Law_Enforcement Technology
Research and Development - Executive Order

TALKING POINTS

General

* The purpose of the proposed Executive Order
is to bring coordination to the process of
establishing priorities for funding of law
enforcement technology R&D.

* The process proposed is a modest approach.
It only provides the AG with the
responsibility to give OMB advice on R&D
priorities based on the AG’s review of the
overall R&D program.

Mechanisms are:

(1) AG chair a coordinating group which
will survey law enforcement
technology R&D project.

(2) AG advisory report to OMB on
priorities based on review of all
domestic agencies’ R&D budget
submissions to OMB

* Need for this function to be performed is

clear. AG should perform this function
because:

-- AG is chief law enforcement
official

-~ AG is also domestic official
responsible for counter-
intelligence. Since many R&D
projects have applicability to c/1
as well, AG is appropriate focus of
liaison with the intelligence
community on this issue.

Chief Scientist Position/ONDCP

* Chief Scientist position created by statute
to coordinate narcotics related technology
R&D.

* Narcotics technology is but one part, albeit

a significant part, of law enforcement




2

technology. It is important to setting
overall priorities that budget needs of
narcotics R&D be examined in the context of
an overall law enforcement technology
program.

There is not, on many R&D projects, a clean
line of distinction between application to
narcotics and more general application to law
enforcement at large -- eqg. vapors analysis:
applicable to both narcotics and explosives.

Chart of current projects (classified) shows
multi-program nature of most projects.

ONDCP comments to OMB on Executive Order
recognize that it is ”difficult to
distinguish between those R&D initiatives
that have applicability only to non-drug law
enforcement and those with potential benefit
to both drug and non-drug law enforcement.”
[Walters to Darman letter, 3-7-91].
Precisely, and Chief Scientist should not be
making decisions about general law
enforcement technology. We are confident
that we can successfully work with ONDCP to
coordinate our role with theirs.

Intelligence -- Law Enforcement Relationship

*

Key reason to support AG role specified in
Executive Order is AG’s dual responsibilities
for criminal and counter-intelligence
matters.

Technology areas affected include:
+ telecommunications

== telephone intercept

-- oral intercept

-- facsimile intercept

+ Video Surveillance -- techniques and equipment

+ Surreptious Entry -- techniques and equipment

'+ Data Processing

-- artificial intelligence

== secure data bases

-- automated translation aids (key words and/or
speakers are computer identified)



+ Remote Imaging .
-- infrared image gathering and transmission

+ Power Sources
-- chemical and mechanical equipment to provide long

lifespan power to surreptious surveillance
devices

+ Secure Communications
-- voice private radio
-- secure facsimile

These programs and projects have common
application to law enforcement and counter-
intelligence. It is critical that their
development and use be coordinated between
domestic enforcement and intelligence
communities in order to protect sensitive
technologies while at the same time
maximizing their use for criminal
enforcement. AG is logical official to
perform that role.

Resolution of Legal Issues

*

Many of these technologies raise difficult
legal issues when applied.

Since AG is Executive Branch’s chief legal
officer, he should stay abreast of emerging
technologies and their application so that we
can stay ahead on the legal issues. For
example, there is no point in heavily
investing in a technology research project
that cannot be implemented under current law.
Moreover, if a technology application would
require statutory changes for application,

the AG should be informed and involved as
early as possible.

Coordination Among Domestic Agencies

*

AG’s role per Executive Order would avoid
unnecessary and wasteful duplication of R&D
efforts among domestic law enforcement
agencies.

Where there is multi-agency interest in an
R&D project, coordination will enhance the
efficiency and quality of effort through use
of combined resources. Having agencies "go
it alone” is simply counterproductive.



resolution forum that avoids ”turf” fights
and the attention of high officials to

|

* Coordinating mechanism provides a problem
resolve the same.

|

|

|



O®ffire of the Attornep Beneral
Washington, 8. @. 20530

February 15, 1991

The Honorable Richard G. Darman

Director, Office of Management and Budget
17th and Pennsylvania Avenue, N.W.

Room 252, 0ld Executive Office Building
Washington, D. C. 20503

Dear Mr. Darman:

Enclosed for your review and submission to the President is
a proposed Executive Order designating the Attorney General to
coordinate Federal law enforcement research and development in
evolving technologies and forensic science. The purpose of the
Executive Order is to ensure that Federal law enforcement
research and development efforts in these areas are fully and
appropriately coordinated and to designate the Attorney General
as the official responsible for such coordination.

In order to assure adequate methods of collection and
analysis of evidence and other information critical to the
prosecution of criminal cases, it is essential that Federal law
enforcement agencies invest in technologies and forensic science
research and development. Initiatives in these areas are often
very expensive. Hence, it is imperative that research and
development efforts be carefully coordinated in order to maximize
law enforcement effectiveness and prevent unnecessary duplication
of effort.

Recently, there have been several research and development
initiatives by Federal law enforcement agencies which, if
implemented, would duplicate technological or forensic efforts of
other agencies. Such fragmented and duplicative initiatives, we
believe, result in a waste of limited Federal law enforcement
resources and are contrary to prudent management and fiscal
responsibility.

On November 5, 1990, the President signed the 1991 Defense
Authorization Act, Pub. L. No. 101-510, which, among other
things, amended Title I of the Anti-Drug Abuse Act of 1988, and
established within the Office of National Drug Control Policy
(ONDCP) a Counter-Drug Technology Assessment Center to serve as
the central counter-drug enforcement research and development
organization of the Federal government. Pursuant to this
legislation, the Director of the ONDCP, acting through the office
of the newly-created Chief Scientist, is charged with overseeing
and coordinating ”counter-drug technology initiatives with
related activities of other Federal civilian and military
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departments.” While the exact dimensions of “counter-drug
technology” remain unclear at this time, we nevertheless believe
that there is a compelling need for coordination of the overall
law enforcement technology and forensic sciences research and
development program.

In light of the Attorney General’s role as the principal law
enforcement officer of the United States, we believe that the
ultimate responsibility for coordination of technological and
forensic research and development should be assigned to the
Attorney General. Since such responsibility will involve
coordination with other Federal agencies, we recommend that the
assignment of that responsibility be effected by an Executive
Order. The attached proposed Executive Order assigns the
responsibility for coordination of mainstream Federal law
enforcement research and development efforts in technologies and
forensic science to the Attorney General.

The coordination responsibility, as specifically set forth
in the proposed Executive Order, will not be in conflict with the
"counter-drug technology” coordination function assigned by law
to the Director of the ONDCP. Rather, the coordination function
assigned to the Attorney General in mainstream technological: and
forensic science research and development should be viewed as
complementary to the duties of the Director, ONDCP.

Moreover, the Attorney General is the primary domestic
official with responsibilities in concert with those of the
foreign intelligence community. Thus, he is uniquely well-
positioned to coordinate domestic law enforcement technology
programs with the technology efforts of the intelligence
community where a project may have joint application.

Issuance of the proposed Executive Order will not have an
adverse impact upon the budget, but rather should lead to
efficiencies and savings over time. :

Sincerely,

Dick Thornburgh
Attorney General

Enclosure
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EXECUTIVE SUMMARY

PROPOSED EXECUTIVE ORDER REGARDING
LAW ENFORCEMENT TECHNOLOGY AND
FORENSIC SCIENCE RESEARCH AND DEVELOPMENT

The proposed Order designates the Attorney General, the
nation’s chief law enforcement officer, to be responsible for
coordination of all federal law enforcement efforts in evolving
technologies and forensic science.

The Order provides several mechanisms by which the Attorney
General can meet this responsibility.

* The Attorney General is to review all budget
submissions by domestic agencies concerning
law enforcement technology research and
development. Thereafter, the Attorney
General is to provide OMB with
recommendations regarding these budget
requests so as to promote a comprehensive and
coordinated law enforcement technology and
forensic sciences research and development
program.

* The Attorney General is to consult with the
Secretary of Defense and the Director of
Central Intelligence regarding technology
research and development projects which may
| have application to law enforcement, foreign
| counter-intelligence and counter-terrorism
| programs.

* The Attorney General is to consult and
coordinate with the Director of the Office of
National Drug Control Policy in regard to the
| Director’s responsibility for research and
| development of counter-narcotics technology.

The Order is expressly predicated upon findings that
coordination of the law enforcement technology research and
development program maximizes law enforcement effectiveness,

improves counter-terrorism technology and efficiently uses law
enforcement resources.



EXECUTIVE ORDER

COORDINATION OF FEDERAL LAW ENFORCEMENT
RESEARCH AND DEVELOPMENT IN EVOLVING
TECHNOLOGIES8 AND FORENSIC SCIENCE

WHEREAS, substantial research and development in evolving
technologies and forensic science is essential to enable all
Federal law enforcement agencies and entities to collect,
process, share, and analyze evidence and information; and,

WHEREAS8, coordination of all Federal law enforcement
research and development in evolving technologies and forensic
science is desirable in order to maximize general law enforcement
effectiveness, to improve counter-terrorism technology, and to
make the most efficient use of those available resources that are
devoted to law enforcement technology.

NOW, THEREFORE, by the authority vested in me as President
by the Constitution and the laws of the United States of America,
it is hereby ordered as follows:

Section 1. The Attorney General is directed to coordinate
all Federal law enforcement research and development efforts in
evolving technologies and forensic science. In connection with
his responsibilities under this Order, the Attorney General may

establis ;'Lgouncil or other advisory body comprising

represen is of Federal law enforcement agencies.
Sec. 2. In order to promote a comprehensive and cpordinated

evolving law enforcement technologies and forensic science
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research and development program, the Attorney General shall
review and make recommendations to the Office of Management and
Budget regarding all budget requests concerning such research and
development which have been submitted to the Office of Management
and Budget by agencies involved in domestic law enforcement.

Sec. 3. Each Federal department and agency is directed to

cooperate with the Attorney General in the performance of his
functions under this Order, and to furnish to the Attorney
General, to the extent permitted by law and within the limits of
available funds, all assistance and information regarding
research and development in evolving law enforcement technologies
and forensic science as may be necessary to implement this Order.

Sec. 4. The Attorney General shall consult with the

Director of the Office of National Drug Control Policy (”ONDCP”)
to coordinate counter-drug technology research and development
projects with overall law enforcement technology research and
development programs. Such consultation shall include a
discussion of jurisdictional matters, relating to the Attorney
General’s determination of which law enforcement research and
development projects fall within the Director of ONDCP’s
responsibilities to coordinate research and development in
counter-drug technology under section 1011 of the National
Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101-
510 (21 U.S.C. 1502a). Pursuant to section 2 of this Order, the

Attorney General, after consultation with the Director of ONDCP,



shall make recommendations to the Office of Management and Budget
regarding the prioritization of counter-drug technology research
and development projects within the overall law enforcement
technology program.

Sec. 5. The Attorney General shall consult with the
Secretary of Defense (”Secretary”) and the Director of Central
Intelligence (”Director”) concerning current and evolving
technology and forensic science research and development which
may have applications in law enforcement, foreign counter-
intelligence, and counter-terrorism programs. Where such current
or evolving technology is identified, the Attorney General shall
coordinate its development with the Department of Defense and the
Intelligence Community, and shall consult with the Secretary and
the Director to identify means or methods of protecting the
integrity of sensitive technology that may have utility for law
enforcement programs.

Sec. 6. For purposes of this Order, the following terms
include but are not limited to the specified law enforcement
research and development areas: '

a. Technology - multi-agency computer data base and
analysis systems; advanced computing techniques; advanced signal
processing for audio, video, and other imagery; solid state
memory enhancement; micro-electronics; power generation sources;
binary optics; cover communications and communications

interception devices;



b. Forensic science - biological, chemical, elemental,
toxicological, mineralogical, metallurgical, anthropological, and
materials analysis; documentary analysis; fingerprint
identification and analysis; tool marks analysis; polygraphy;
pattern recognition; and photographic and image enhancement and

analysis.

THE WHITE HOUSE,



MAR 12 ’'91 19132

MEMORANDUM FOR THE OFFI

NATIONAL SECURITY AGENCY
CENTRAL SECURITY SERYVICE
FONT OEORGE 8. MEZADE, MARYLAND 20788-8000

Serial: LR/024/91

12 March 1991

MANAGEMENT AND BUDGET
ATTN: Me. Bess Weaver

SUBJECT: Proposed Executive Order E
Federal raw Enforcement
Evolving Technologies an

INFORMATION MEMORANDUM
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of protecting the integrity of sensitive technolo that ma
have utility for law enforcement programsg." we bg¥1¢v. such 4

rocess is essential to assure criticul national Securicy
fntornlts &r® protected as the Attocney General undertakes the
Programs contemplated by this Orader. Thus, in implomontinq the
Order., wo urge that the Atturney General expand the process to
ensure direct coordination with any agency that futnfshen the
Attorney General information related to techneology that may
have utility for law enforcement programs,

4. If you have any gquestions councerning thesge comments,
please call me at (301) 688-743

7o &

R. N. FIELDING
Legislative and Regulatory Counsel

Copy Furnished:
Sam T, Brick, Jr., Esq.
Office of the General Counsel
Dopartment of Defenge
Legislative Reference Service
The Pentagon, Roum 3D282
Washington, DC 20301
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e United States Departmon; of State
3 “. A,¥ / Washington, D.C. 20520

March 13, 19931

Mr. Robert G, Damus

Acting Geners) Counsel

Executive Offico of the President
Offica of Mansgement and Budget

BUBJECT: Proposed E.O0. on "Coordination of Federal Law
Enforcement Research and Development jin Evolving
Technologics and Forensic science-

Dear Mr. Damus:

forwards a Proposed Executive Order entitleq "Coordination of
Federal Law Enforcement Resecaich and Development in Evolving
Technologies ana Forensic Science.* The memorandum wag not
sent, Lo the Department directly and we only learned ot it on
March 7. Therefore my office telephoned your staff the same
day to advico thst the Depaitment does have Some major concerns
with the Proposal and would be pProviding comments 88 s00Nn as
possible. Our comments follow,

The Department does not ouppose {p Principel what we
perceive to be the underlying goal of {he Proposal; namely, a
desire by the Attorney General to effect better coordination
over the R&D efforts of the nember agencies of the law
enforcement community. 1In fact, the Department supports thisg
9oal which should reaiize savings, reduce duplication of
effort, and result in a more focused and priority approach to

programs.

We are concerned, however, that the Proposel does not take
into account the existing Nationa] Counter-Terrorism Research
and Development (CT R&D) Program which the State Department
Mménages and coordinates under the Policy Coordinating Committee
for Countertexrorism (PCC/CT). The National CT R&D program
recently was reviewed by the Congressional Oftfice of Technoloyy
Assessment as part of its examination of the entire U,s8,
government R&D efforts in the field of counter-terrorism, 1n a
report released last month at g Senate Governmental Affairs
Committea hesring, the OTA endorsed the Program ang supported
more funding ang interagency support for it,
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By way of background, the National Counterterr

Program begen in FY 1986 as s result of tocomme:dog{égr ﬁ‘”th
Vice Prosident's Task Force on Combatting Terrorism, OV°¥ 3°°
U.8. agencies, including the FRI, the u.S§. Secret Service the
U.B. Customs Service and other law enforcement agencies '
participate in the Program,

The participating agencies form the Technical Support
Working Group of tha PCC/CT. Funding for the Program has been
provided through the State Department. The Department of
Defense is also sceking en appropriation for FY 1992 to
ocontribute to the program. The Program funds R&D effortsg
recommended by its member agencies which are not funded
elscwhere in the U.5. Government. All funded projects have
intersgency applications and include projects submitted by the
law enforcement, intelligence, and security communities,

To take advantage of the expertise of national law
enforcement agencies and to insure that law enforcement needs
are considered in the prioritization process, the FBI and the
Becret Service chair two of the TSWG's two standing
subcommittees. Attached are two lists of projects funded under
the National CT R&D program which were nominated by U.5. law
enforcement agencies or in which law enforcement agencies have
expressed interest because of their direct spplications to
duties they perform.

Establishing en additionsl coordinating mechanism,
especially if the State Department does not patticipate, could
be counterproductive and lead Lo Lhe kinds of problems and
fragmentation the Nationsl CT R&D program was designed to
avoid. 1In order to insure that the Justice Department draft
proposal does not result in either unintended duplication of
existing efforts nor the crestion of additionsl bureaucratic
Lbarriers to the goal of maximizing our uses of technology, we
request that section 5 of the proposal be amended to require
that the Attorney General also consult with the Secretary of
Btate concerning current and evolving technology and forensic
science research and development which may have application in
law enforcement, foreign counter~intelligence, and
counterterrorism programs,

Moreover, we wish to further discuss with you the
implicetions for the National Program arising from the current
wording in Section 2 of the proposal which allots to the
Attorney General alone the responsibility of reviewing and
making recommendation to OMB for all budget requests concerning
R&D which have been submitted by agencies involved in Qomestic
law enforcement. Our concerns are twofold:
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~First, while we understand the Ménagerial gosl of thig
wording, the Ptoposals may have unintended adverse féBultg
fortho work of the Nationa) Program in {¢g selection of
Projects for funding and {ts ability to Proceed with Projects
of mutual interest to the law enforcement, security, and
intelligence communitiaeg,

-Second, the Depertment 's Buresu of Diplomatic Becurity hag
both domegtic 1aw enforcement functions 8nd secucity

Tesponsibilities am we)] 33 responsibilities for Gecurity anq
investigations at our poats abrosq, Its R&D Program supports

In view of all of the foregoing, 1 believe the PIroposal
needs further considerstion ang modification to make suie it

Respectfully,

\\\\\J\.)\\:S“::;SEQEZ\:::>\A.Eb
Ambasssdor Morrig D. Busby

Coordinator for Counter~Terrorism

2 ATTACHMENTS a/g
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Director
Office of Management and Budget
Washington, D.C. 20503

Dear Mr. Darman:

This 18 in response to OMB's request for our views on the
proposed Executive Order entitled, "Coordination of Tederal Law
Enforcement Research and Development in Evelving Technologies ana
FYorensic Science."” Although the Office of Naticnal Drug Control
Policy (ONDCP) slrongly supports the objective of inproved
coordination of rederal research and development (R&D) efforts,
we can not support this Executive Order as Currently drafted., 1I¢
Problems in coordination of Federal law enforcement R&D exist,
they should first be addressed through alternative means before
an EBxecutive Order 1s contemplated,

Nothing now prohibits officials of Treasury, Justice, OMB,
and ONDCP from meeting to digcuses thaese issues and formulate
joint policy recommendations. The Proposed Executive Order would
do little to enhance this process, and would in fact create new
inter-agency conflicts, Particularly with the reaponsipilities of
the new ONDCP Counter-Drug Technology Aseessment Center
established by Section 1003A of the Anti-Drug Abuse Act of 1988,
as amended by Public Law 101-%10 (“Section 1003A").

Gpecifically, we object to section one of the proposed
BExecutive Order, which directs the Attorney General to coordinate
all Federal law enforcement research and developmant efforts, and
to section four, which gives the Attorney General the authority
to determine ONDCP's jurisdiction over counter-drug techmology
research. wWe believe that these conflict with subparts (c)(1)(A)
and (B) of Section 1003A, which give the Diraector of ONDCP the
authority to identify, define, and rank the scientific and
technological needs of drug enforcement agencies, and subpart
(c)(1)(c), which gives Lhe Director of ONDCP authority to
"oversee and coordinate counter-drug technology initiatives with
related activities of other Federal civilian and military
departments."” The exercise of these authorities by ONDCP is
required by statute, and therefore cannot be limited pursuant to
an Executive Order. The Proposed Executive Order does not
address these conflicts, nor does it acknowledge the complicating
factor that, in mauy cases, it is difficult to distinguish
between those R&D initiatives that have applicability only to
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non-drug law enforcement, and those initiatives With potential
benefit to both drug and non=-druqg law enforcement

Further, oMmB already collects and reviews information
regarding agency R&D activities, ang has responsibility for
ensuring a coherent governmantwide Program,

We believe law enforcement R&D coordination ig important,
and we support the Attorney General'sg objectives. But the need
for an EXecutive Order to achieve these Objectives has not been
demonstrated. 7o my knowledge, the draft order was not discugged
outside the Justice Department before it was Proposed, and it
should be reviewed by other affected agencies, such ag the
Departments of Treasury and Trausportation, before any decisiong
are made. Formal interagency digcussiong are required, at g4

minimum, to determine if an order is nNecessary, and if 80, what
it should say,

Sinccrely,

./

John P. walters
Acting Director




THE WHITE HOUSE

WASHINGTON

March 6, 1991

MEMORANDUM FOR ROBERT G. DAMUS

FROM:

SUBJECT:

Counsel's office has reviewe
have no legal objections.

ACTING CENERAT, COUNSEL
OFFICE OF MANAGEMENT AND BUDGET

JAY S. BYBEL :’
ASSOCIATE COUNSEL TO THE PRESIDENT

Proposed Executive Order Entitled "Coordination
of Federal Law Enforcement Research and
Development in Evolving Technologies and
Forensic_Science

d the above-referenced matter. we

Thank you for the'opportunity to comment on this matter.



Withdrawal/Redaction Sheet
(George Bush Library)

Document No.
and Type

08. Memo From John L. Evans to Director OMB

Su bject/Tiﬂg of Document

Date Restriction

3/8/91 ps

Re: Proposed EO on "Coordination of Federal Law
Enforcement Research and Development in Evolving
Technologies and Forensic Science" (1 pp.)

| Colle?tion:

Bush Presidential Records
Chief of Staff, White House Office of

Sununu, John, Files

Record Group:
Office:

Series:
Subseries:
WHORM Cat.:
File Location:

Cabinet Agencies Files

Thornburgh/Barr (Justice) [1991] [1]

Date Closed: B
| FOIA/SYS Case #:
Re-review Case #:
P-2/P-5 Review Case #:
AR Case #: -
AR Disposition:

1/3/2004
1998-0004-F[2]
2005-0426-S

AR Disposition Date:

| OA/ID Number:

Open on Expiration of PRA
(Document Follows)
ByE;Z (NLGB) on [o/28/os

29190-010
Appeal Case #:
Appeal Disposition:
Disposition Date:

MR Case #:

| MR Disposition:

. MR Disposition Date:

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)|

P-1 National Security Classified Information [(a)(1) of the PRA|

P-2 Relating to the appointment to Federal office [(a)(2) of the PRA]

P-3 Release would violate a Federal statute [(a)(3) of the PRA]

P-4 Release would disclose trade secrets or confidential commercial or
financial information |(a)(4) of the PRA]

P-5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P-6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed of
gift.

PRM. Removed as a personal record misfile.

Freedom of Information Act - [5 U.S.C. 552(b)]

(b)(1) National security classified information [(b)(1) of the FOIA]
(b)(2) Release would disclose internal personnel rules and practices of an
agency [(b)(2) of the FOIA]

(b)(3) Release would violate a Federal statute [(b)(3) of the FOIA]

(b)(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

(b)(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA]

(b)(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

(b)(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA]

(b)(9) Release would disclose geological or geophysical information




a3-88-91

-« vug

WABNKRINGTON, D.C. 20280

March 8, 1991

|
1
r" - DEPARTMENT OF AQRICULTURE
QFMICE OF THE SECRETARY
MEMORANDUM TO THE DIRECTOR OF THE QOFFICE OF
MANAGEMENT AND BUDGET
ATTN: MS. BESS WEAVER
FROM:  JOHN L. EVANS \&ZZ&  3/8/4.
OFFICE OF THE ASSISTANT SFCRETARY
NATI/RAT. RESOURCES AND ENVIRONMEN

SUBJECT: Proposed Execulive Order eulided "Coordination of Federa|
Law Enforcement Research and Development in Evolving
Technologies and Forensic Science”,

The following are our comments regarding the above titled Fxecutlve Qrder
(EO) proposal:

We appose the proposcd EO as written for the following :¢asons:

L The 1equirenient for Attorney General eview of all law enforcement
techoology research and development (R & D) budget submissions by
domestic agencies secms 10 add another level us layer ol review, approval and
prioritizatdon wlich duplicates the review procedures of the Office of the
CLicf Scicnirist and the Office of National Drug Control Policy Research and
Developiuweut Counuitiee (ONDCP).

2. The EQ scems to reflect an honest concen u that (e ueeds for “normal”
law coforcement technology research and developwent programs ight not
be met because of the cusieut vatioual ciupliasis on counter-drug programs,
While this concern may be very real, the solution proposed by the EO appears
to wake all techuology R & D budget submissions, including those related to
counter-diuy effvits, subject to prioritization by the Attorney General, rather
thiant by the ONDCP. We thiak that this solution would result in a dilution
of the elfccliveucss of ONDCP’s Chief Scienst program as well as the
Presideut’s Nutioua!l Drug Strategy.

3. We arc also concerned that USDA drug-related R & D programs,
which are very important to this Department, might be reduced or even lost
if prioritized against Depurtment of Justice internal R & D programs,
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Office of the General Counse!
Waeshington, D.C. 20230

,/‘ é\ UNITED 8TATES DEPARTMENT Qf COMMERGCY
\&/

March 7, 1991

MEMORANDUM POR Ma; Reed/Bess Weaver
OMB .
(393-8600)
FROM Lisa Sockett
DOC/OOC/L&R
(377-8043)
8UBJECT DOC Comments on Proposed X,0, ee

"Coordination of Federal Law Enforcement
Research and Development in Evolving
Technoleogies and Forensio Sclience”

The Department of Commerce has the following comments and
suggested revisions for the above-referenced draft Executive
Order:

d) Section 1 --

Please add the following phrase to the last sentence of tﬁil
section:

i) Please insert in the first line of this section after
"Each Federal department and agency" the phrase "involved in
b o "

ii) Pleasa add the following sentence to the end of tnis
section:

i) We suggest adding a section which épecifies that the
Department of Justicc/attornoy General will di{sseminate anaq
share its research findings with othar agencies involved in
law enforcenment.

ii) Pinally, and most inportant, while the Department
recognizes the crucial importance of a coordinated Federal
lav enforcement rasearch and development effort, and
Justice's lead role in this ¥egard, we caution against being
overbroad in the Executive Order in such A vay as to affect
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the managesment in Our Daepartment and Possibly other science
and technelogy Departments of non-~lay enforcement research
and development functions. We therefore suggest that the
Executive Order pe clearly tailored to technologlies ang
components of the Government spécifically related to ang
involved in 1ay enforcement. In thig regard, we suggest
that the 0Office of Science and Tochnology Policy may be
interested {p reviewing the Executive orger as well,

i a r
commen ns w o
Order, Please call if further assistance is
needed,
Thank you.

(2 pages faxed to 395-7299)
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Assistant Attorney General

JUL 8ig88

MEMORANDUM FOR THE ATTORNEY GENERAL

Re: The President's Veto Power

| In the past few months, several commentators have suggested

‘ that Article I of the Constitution vests the President with an
inherent item veto power. According to these commentators, this

power is supported by the text of the Constitution, the

| experience in the Colonies and the States prior to the adoption

| of the Constitution, and other relevant constitutional materials,

| In our view, the text of Article I requires that any analysis of
this question focus on the meaning of the term "Bill." If this
term was intended to mean a legislative measure limited to one
item of appropriation or to one subject, then it may be argued
that the President properly may consider measures containing more
than one such item or subject as more than one "Bill" and,

| therefore, may approve or disapprove of each separately. Under
this approach, the President would have the functional equivalent
of an item veto. Our review, however, of the relevant
constitutional materials persuades us that there is no
constitutional requirement that a "Bill" must be limited to one
subject. The text and structure of Article I weigh heavily
against any such conclusion. Moreover, historically "Bills" have
been made by Congress to include more than one item or subject,
and no President has viewed such instruments as constituting more
than one bill for purposes of the veto. Indeed, the Framers
foresaw the possibility that Congress might employ "the practice
of tacking foreign matter to money bills," but gave no indication
that this practice was inconsistent with their understanding of
the term "Bil1l." Nor, we are constrained to conclude, does the

|

\

recent commentary on this question provide persuasive support for
an inherent item veto power in the President.

I. TEXT AND STRUCTURE

Article I, section 7, clause 2 of the Constitution sets
forth the constitutional procedure for enacting "Bills" into
law -- passage by both houses of Congress and approval by the
President subject to override:

Every Bill which shall have passed the
House of Representatives and the Senate,




shall, before it become a Law, be presented
to the President of the United States; If he

approve he shall sign it, but if not he shall

return it. wit+h hic Cufedtiony "tothal Holise

in which it shall have originated, who shall
enter the Objections at large on their
Journal, and proceed to reconsider it, 1If
after such Reconsideration two thirds of that
House shall agree to pass the Bill, it shall
be sent together with the Objections, to the
other House, by which it shall likewise be
reconsidered, and if approved by two thirds
of that House, it shall become a Law. But in
all such Cases the Votes of both Houses shall
be determined by Yeas and Nays, and the Names
of the Persons voting for and against the
Bill shall be entered on the Journal of each
House respectively.

U.S. Const. art. I, sec. 7, cl. 2.

attempt to circumvent the presentment requirement by passing
legislation in forms other than bills. Thus, the all-inclusive

Every Order, Resolution, or Vote, to
Which the Concurrence of the Senate and House
of Representatives may be necessary (except
on a question of Adjournment) shall be
presented to the President of the United
States; and before the Same shall take
Effect, shall be approved by him, or being
disapproved by him, shall be repassed by two
thirds of the Senate and House of
Representatives, according to the Rules and
Limitations prescribed in the Case of a Bill.

U.S. Const. art. I, sec. 7, cl. 3.

Article I, section 7 thus sets forth a straightforward
procedure for enacting legislation, with well-defined roles for
each of the political branches. After both houses of Congress
have passed a bill or any other instrument intended to become
law, Congress must present it to the President. The President
then has two, but only two, options with respect to the
instrument presented: to "approve . . ., it" or “not.”

This scheme seems clearly to envision that Congress plays an

active role in lawmaking, while the President's role, although
quite formidable, is essentially passive and receptive at the
veto stage. To use a literary analogy, Congress acts as the
author, the President as the publisher: absent an extraordinary



consensus in Congress, the President retains the ultimate
authority to decide whether to "publish" the law. The question
presented by the item veto is whether Article I can be understood
to give the President a more active and powerful role in tha+

process, 1.e., tnat or an editor who may delete various parts of
the instrument presented without the approval of the author. Is

instrument presented to him, or may he pick and choose among
various provisions of the instrument, signing some into law and

We can discern nothing in the text or structure of the
Constitution suggesting that the President pPossesses such
enhanced authority. With respect to enrolled bills or any other
completed legislative instrument, the Constitution authorizes the
President only to "approve . . . it" or "not." (emphasis added).
The Constitution does not suggest that the President may approve
"parts of it" or indicate any presidential prerogative to delete
or alter or revise the bill presented. Nor does the text contain
any precise definition of the term "Bill" or place any
restriction on the form of legislative instrument Congress may
present to the President for his approval. Specifically, there
is no suggestion in the Constitution that bills or other forms of
congressional votes cannot contain unrelated matters in a single
instrument. The absence of any such provisions is particularly
telling in this context since the veto clauses of the
Constitution are the lengthiest, and among the most specific,
provisions in the document.

Moreover, the genesis and language of article I, section 7,
clause 3 further reinforce the conclusion that the President does
not possess item veto authority. As the debates make clear, the
Framers required that "Every Order, Resolution or Vote" be

1 It is fair to conclude that during most of the consideration of
the veto power, the Convention assumed that bills would be the
exclusive means of passing laws since the veto provision under
discussion referred only to "Bills." oOn August 15, 1787,
however, after all other debate concerning the veto power had
been concluded, Madison "proposed that ['Jor resolve" should be
added after 'bill' in the beginning of [the veto clause] with an
exception as to votes of adjournment &c." Madison's Notes, at
465. Madison's argument in favor of the proposal was "that if
the negative of the President was confined to bills; it would be
evaded by acts under the form and name of Resolutions, votes &c."
Id. (emphasis in original). Madison reports that "after a short
and rather confused conversation on the subject," the Convention
rejected his proposal. Id.

Upon reconvening the next day, the Convention took up a



particular, by requiring in Clause 3 the presentment to the
President of "every vote to which the concurrence of the Senate
and House of Representatives may be necessary," the Framers
appear to have been referring to any measure, regardless n€ wha+
unreiatea provisions it combines, on which both houses of
Congress have voted their approval. If so, Congress could avoid
any limitations on the contents of "bills" by simply legislating
in the form of "votes." Clause 3 thus provides particularized
evidence that the Framers were well aware that Congress might
seek to evade the President's veto authority through various
machinations. 1Indeed, as we show below, in the debates during
the Constitutional Convention, the Framers expressly contemplated
that a bill might contain unrelated items and provisions.
Significantly, therefore, the safeguard found in Clause 3 was
neither a prohibition against aggregating unrelated items in a
single bill nor a grant of item veto authority, but rather an
express requirement that all legislative instruments be subject
to the veto. Accordingly, Clause 3 weighs against rather than
supports reading into Article I an implicit prohibition against
legislation that does not comport with the ideal of a single item
addressing a single subject.

Nonetheless, Mr. Steven Glazier relies exclusively on Clause
3 in arguing in a recent article that the Constitution "grants
the line item veto to the President." Reagan Already Has Line-
Item Veto, Wall St. J., Dec. 4, 1987, at 14, col. 4. Mr. Glazier
begins his analysis by correctly noting that the Framers added
Clause 3 to guard against the entirely foreseeable prospect that
Congress would attempt to circumvent the President's veto
authority by simple semantic expedient of denominating bills as
orders, resolutions, or votes. From this unassailable premise,
however, Mr. Glazier leaps to the conclusion that the
Constitution prohibits the aggregation of numerous items of
appropriation in a single bill. But Clause 3 merely requires
that any measure, however denominated, be presented to the
President before it can become law; it says nothing about what
Mmay or may not be contained in the measure. 1In other words, a
requirement of presentment of all legislative measures simply
does not imply, let alone compel, any sort of limitation
concerning the content of the measures presented.

(Cont.) motion by Edmund Randolph to reconsider Madison's
suggestion, which Randolph had since "thrown into a new form."
J. Madison, Notes of Debates in the Federal Convention of 1787,
466 (1984) (hereinafter "Madison's Notes"). Randolph's proposal
was substantially identical to what is now article I, section 7,
clause 3, thus subjecting to the President's veto power not only
"Every Bill," but also "Every order resolution or vote, to which
the concurrence of the Senate & House of Rep.s may be necessary."
Id. Although Roger Sherman "thought it unnecessary," Randolph's
proposal was overwhelmingly approved by the Convention without
further debate. 1d.




More generally, the absence of a constitutionally prescribed
limitation on the form of legislation subject to presidential
disapproval is fully consistent with the powerful role that the
Framers envisioned for the President in the lawmaking process zng
witn tneir general approach to separation of powers questions.
The debate in the Convention concerning the nature of the
President's veto -- whether it would be absolute or qualified,
and if qualified, whether an override would require 2/3 or 3/4
vote in both houses -- is instructive.

The debate over giving the President an absolute veto --
like the King of England -- was essentially a debate over whether
to place the President on precisely the same footing in the
lawmaking process as the other two participants. For example,
the House has an absolute veto over measures originated in the
Senate -- no bill goes beyond the House until it is satisfied.

If it is not satisfied with a measure, it can in effect send it
back to the Senate with its recommendations (in the form of
amendments). In similar fashion, the Senate has an absolute veto
over the House; if it adds anything to or deletes anything from a
bill originated in the House, it must send the amended measure
back to the House for its concurrence in the change before the
measure can go to the President. An absolute veto in the
President would have placed him on precisely the same footing as
House and Senate, able to block enactment of any law until
satisfied with it.

Although the Framefs gave the President and the Congress
many of the same tools,“ the Framers refrained from giving the
President a full one-third partnership in the lawmaking process,
qualifying his veto by a two-thirds override in both houses.
Thus, while the Founders intended the President to have a
powerful role in the lawmaking process, they did not intend his
role to be as powerful as the House and Senate. But an item
veto, and especially a line item veto, would place the President
in a much more powerful position than either house of Congress,

For example, if Congress presents a bill to the President
containing unrelated matters, the President is faced with the
same choice as is either house when presented with a bill
containing unrelated matters: accept, reject, or pPropose
amendments to the bill. The President may accept a bill by
signing it, or by failing to return it to Congress within ten
days. U.S. Const. art. I, sec. 7, cl. 2. Conversely, the
President may reject a bill (subject to override) by returning it
with his objections to the house in which it originated, or by
failing to sign it when Congress prevents its return by its
adjournment. 1d. Finally, the President may propose amendments
to a bill by rejecting it and including proposed amendments in
his veto message to Congress. In addition, like both houses of
Congress, the President has the power to "recommend to
[Congress'] Consideration such Measures as he shall judge
necessary and expedient." U.S. Const. art. II, sec. 3.



for it would enable him to delete portions of a measure and sign
the remainder into law; he would not have to send the entire
measure with his recommended deletions back to Congress for its
reconsideration before anv part of it could become 1:z--.

Is it possible that the Founder's, while debating the nature
of the Presidential veto, would refrain from giving him an
absolute veto, and yet simply assume that he would be able to
veto portions of a measure and sign the remainder into law? It
seems inconceivable that such a feature of the President's veto
power would have gone unremarked at the Constitutional
Convention.

More important for present purposes, the funneling safequard
contained in Clause 3, in conjunction with the veto power itself,
provides a potent, albeit burdensome, defense against any
procedural manipulations employed by Congress to evade or dilute
the presidential veto. If the President is presented with
legislative instruments of unreasonable form, scope, or length,
he can do what either house can do when the other house attempts
to coerce its acquiescence through the attachment of unrelated
riders -- accept, reject, or propose amendments to, the entire
measure.

To be sure, reliance on the veto itself, rather than a
precise definition of a term "Bill," renders permissible a
practice -- tacking of unrelated riders —- that has been subject
to much congressional abuse, particularly in recent years. But,
by granting each party in the lawmaking process a "veto" (subject
to the override in the case of the President) over the proposals
of the others, and the powver to propose amendments to such
proposals, the Framers believed that each party in the lawmaking
process would have an adequate check on the other and be capable

of defending its role. Alexander Hamilton made this clear in The
Federalist:

In the case for which it is chiefly designed,
that of an immediate attack upon the
constitutional rights of the executive, or in
a case in which the public good was evidently
and palpably sacrificed, a man of tolerable
firmness would avail himself of his
constitutional means of defense, and would
listen to the admonitions of duty and
responsibility. 1In the former supposition,
his fortitude would be stimulated by his
immediate interest in the power of his
office; in the latter, by the probability of
the sanction of his constituents who, though
they would naturally incline to the
legislative body in a doubtful case, would
hardly suffer their partiality to delude them



in a very plain case. I speak now with an

eye to a magistrate possessing only a common
share of firmness There are men wh i
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any circumstances, will have the courage to
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do their duty at every hazard.

The Federalist No. 73, at 445 (C. Rossiter ed. 1961).

In short, the veto acts as its own best defense against

congressional efforts to dilute the President's approval
authority.

It should be noted that the decision to subject all
legislative forms to the external check of a presidential veto,
rather than to direct governance of internal legislative
processes, is but one of many examples of the means by which the
Framers sought to prevent all aggrandizement of power by any of
the three branches: a system of checks and balances. The
purpose -- and genius -- of a triparti

of countervailing power by the branch whose prerogatives are

being invaded, rather than through explicit procedural rules

governing the internal operations of each branch. As a general

premise, then, the Framers relied on the structural solution of

competing institutional interests to ensure the integrity of

governmental operations, and eschewed detailed rules directed

towards the activities within each branch. The manifestation of

this general trend in the context of congressional processes is |
article I, section 5, clause 2, which provides that "Each House |
may determine the Rules of its proceedings." The Framers'

reluctance in this regard was particul

+ - Por
example, as we discuss more fully below, Madison strenuously

opposed the original versions of article I, section 7, clause 1
because they contained "ambiguous" terms that would inevitably
lead to futile political disputes over meaning. Moreover, such
procedural disputes might ultimately be brought to the judiciary
for resolution, a forum the Framers clearly viewed as ill-suited
to resolve disputes between the political branches.

power of "veto." Accordingly, the incongruity between such an
internal safeguard and the Framers' general approach to the
separation of powers casts even further doubt on the implicit
existence of any such constitutional limitation.



Moreover, while the protection contained in Clause 3 is
consistent with the substantial Symmetry of powers among the
parties to the lawmaking process, restricting the form of a
permissible "Bill" is not. Clause 3 ensures that nothing ran
beceme law, regardiess of the lapel atfixed, unless presented to
the President for his approval. An item veto or a restriction on
the type of "Bill" presented, however, serves a distinct and more
ambitious purpose. ~Rather than ensuring that all legislation is
presented to the President, it directly intrudes into the
legislative process by fixing the proper form that presented
bills must take. Accordingly, any such restriction would be
different in degree in kind from that contained in Clause 3.

In sum, the text and structure of Article I, the intended
roles of the House, the Senate, and the President in the
lawmaking process, Hamilton's conclusion that the veto power is
its own best defense, and the inconsistency between any precise
definition of "Bill" and the Framers' general attempt to provide
structural safeguards against encroachments establish that the
combination of unrelated matters in a single bill, although
objectionable as a policy matter, neither transgresses
constitutional norms nor affords a basis for exercising an item

containing unrelated provisions would be void ab initio, and that
the President would have no constitutional power to approve or
disapprove such a bill in whole or in part. 1In any event, a
review of the historical materials reveals that no such

II. HISTORICAL EVIDENCE

As is clear from the foregoing discussion, the veto clauses
of the Constitution do not expressly define the term "Bili.™
Rather, the original understanding of that term must be
determined by examination of historical materials,

single appropriations bill, such as the so-called "Continuing
Resolutions." Second, Congress attaches substantive provisions
as "riders" to appropriations bills. Third, Congress combines
unrelated substantive provisions, apart from appropriations, in a
single bill. The question is whether a bill, as that term is
used in the Constitution, may be constituted in these ways.



The historical evidence Suggests that a bill may be so
constituted, and that the Framers did not understand the
Constitution to require an itemized presentment of legislation to
the President or to establish some tvpe of "germaneness”
criterion for bills. These practices were known to the Framers,
and have historical antecedents in the colonial and British
experiences, and there is no persuasive evidence that the Framers
intended to prohibit them. And, while failure to limit the
contents of a bill may restrict the efficacy of the President's
veto power, we are aware of No persuasive historical evidence

that the Constitution authorizes the President to exercise an
item veto.

A. Constitutional Convention

The delegates to the Constitutional Convention of 1787 did
not consider the meaning of the term "Bill" as an abstract or
universal construct. Rather, in the context of considering the
power of the House of Representatives to originate money bills,
and the power of the Senate to amend money bills, the Framers'
discussions shed some light on what was meant to be conveyed by
the term.

Specifically, we discuss the Conventions' consideration and
adoption of article I, section 7, clause 1, giving to the House
of Representatives the exclusive right to originate bills for
raising revenue, but permitting amendments of such bills in the
Senate. These discussions do not reveal that the Framers
understood the term "Bill" to preclude the practice of including
unrelated provisions in a single bill, Moreover, their
discussion of that practice, and failure to object to it
generally, suggest that the Framers left each house of Congress
free to determine the form and contents of legislation.

1. Adoption of article I, section 7, clause 1 -- 2
recurring topic of debate at the Convention was whether the House
of Representatives should be given the exclusive right to
originate money bills, and if So, whether the Senate should be
permitted to propose amendments to such bills. 1In the British
System, the House of Commons possessed the exclusive privilege of
originating money bills, and the House of Lords was denied even
the power to amend such bills. Some delegates to the Convention
urged adoption of a similar rule, arguing that the long
experience of the British should not be lightly discarded. See
Madison's Notes, at 113 (Remarks of Mr. Gerry); id. at 447
(Remarks of Mr. Dickenson). Others thought the British analogy
inapposite in light of the Senate's distinct composition and
character. See Madison's Notes, at 113 (Remarks of Messrs.
Butler and Madison); id. at 249 (Remarks of Mr. Wilson).

Most important for present purposes, however, were
discussions relating to the objection that adoption of the
British model would lead the House to tack unrelated provisions
to money bills. See Madison's Notes, at 113 (Remarks of Mr.



Butler) ("it will lead the [House of Representatives] into the
practice of tacking other clauses to money bills"); id. at 443
(Remarks of Col. Mason) ("it would introduce into the House of
Rep.s the practice of tacking foreign matter to moneyv bills").
id. at 444 (Remarks of Mr. Wilson). Opponents of the British
model argued that by denying the Senate the power to amend money
bills originating in the House -- combined with the tacking of
non-money provisions to such bills by the House, thereby
depriving the Senate of its distinct power to propose amendments
to the non-money provisions -- the proposal would destroy the
"deliberative liberty of the Senate," requiring it to vote up or
down on the combination as originated. See id. at 444 (Remarks
of Mr. Wilson) ("The House of Rep.s will insert other things in
money bills, and by making them conditions of each other, destroy
the deliberative liberty of the Senate."); 2 M., Farrand, The
Records of the Federal Convention of 1787 210-11 (1987) (Notes of
James McHenry) (hereinafter "M, Farrand") ("lodging in the house
of representatives the sole right of raising and appropriating
money, upon which the Senate had only a negative, gave to that
branch an inordinate power in the constitution, which must end in
its destruction"). The Convention sought to obviate this
objection by permitting the Senate to propose amendments to money
bills as in the case of other bills. Although opponents of the
proposal conceded that this relieved some of the difficulties,
they insisted that others remained. 1In the end, however, the
Convention adopted a similar proposal.

Originally, it was proposed that "all bills for raising or
appropriating money . . . shall originate in the 1st branch of
the Legislature, and shall not be altered or amended by the 24
branch." Madison's Notes, at 237. Building on the earlier
argument that this provision would lead to tacking, James
Madison, among others, observed that it would be "a source of
injurious altercations between the two Houses." Madison's Notes,
at 414 (Remarks of Mr. Madison); see also id. at 238 (Remarks of
Mr. Madison) (referring to the provision as "a source of frequent
& obstinate altercations"); id. at 251 (Remarks of Gov. Morris)
("It will be a dangerous source of disputes between the two
Houses."); id. at 444 (Remarks of Mr. Wilson) ("an insuperable
objection agst. the proposed restriction of money bills to the H.
of Rep.s [is] that it would be a source of perpetual contentions
where there was no mediator to decide them"); id. at 449 (Remarks
of Mr. Rutledge) ("The experiment in S. Carolina, where the
Senate cannot originate or amend money bills, has shewn that it
answers no good purpose; and produces the very bad one of
continually dividing & heating the two houses.").

"[I]n order to obviate the inconveniences urged agst. a
restriction of the Senate to a simple affirmative or negative,"
Edmund Randolph proposed that the clause be changed to permit the
Senate to amend money bills except as to "increase or diminish
the sum." Madison's Notes, at 436-37. Colonel Mason argued in
favor of this change, stating: "By authorizing amendments in the
Senate it got rid of the objections that the Senate could not
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correct errors of any sort, & that it would introduce into the
House of Rep.s the practice of tacking foreign matter to money

bills." 1I1d. at 443. James Madison, a consistent opponent of the
proposals to restrict the Senate in favor n* thdHoune, s admitied
that "lt]lhe proposed substitute . . . in some respects lessened
the objections agst. the section," but also thought that "[i]t
laid a foundation for new difficulties and disputes between the
two houses." 1Id. at 445 (Remarks of Mr, Madison). Of particular

relevance for our purposes, Madison made the following
observation:

The words amend or alter, form an equal
source of doubt & altercation. When an
obnoxious paragraph shall be sent down from
the Senate to the House of Reps -- it will be
called an origination under the name of an
amendment. The Senate may actually couch
extraneous matter under that name. In these
cases, the question will turn on the degree
of connection between the matter & object of
the bill and the alteration or amendment
offered to it. Can there be a more fruitful
source of dispute, or a kind of dispute more
difficult to be settled? His apprehensions
on this point were not conjectural. Disputes
had actually flowed from this sourde in

Virga. where the Senate can originate no
bill.

Id. at 446 (emphasis in original). Randolph did not respond to
this new objection. Rather, he reiterated his support for the
proposal, stating that "[h]is principal object . . . was to
prevent popular objections against the [constitutional] plan, and
to secure its adoption." Id. at 448. After some additional
discussion, the Convention rejected the proposal to vest in the
House the exclusive right to originate money bills, even though

it would have permitted some amendment in the Senate. Id. at
449-50.

Although the Convention finally had acted to reject the
proposal, some members continued to feel strongly that some form
of it was necessary, given that the States were to be equally
represented in the Senate. For example, in discussing a proposal
making members of Congress ineligible to hold other offices, Hugh
Williamson referred "to the question concerning 'money bills.'"

That clause he said was dead. Its ghost he
was afraid would notwithstanding haunt us.

It had been a matter of conscience with him,
to insist upon it as long as there was hope
of retaining it. He had swallowed the vote

of rejection, with reluctance. He could not
digest it,
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Madison's Notes, at 453-54.

Immediately upon reconvening the next day, the Convention
took up a motion bv Caleb Strons to adeopt z noy pProposal relating
to money bills. Mr. Strong suggested that the House be given the
exclusive right to originate money bills, but that the Senate be
permitted to "propose or concur with amendments as in other
cases," thus permitting the greatest role yet for the Senate.
Madison's Notes, at 460. Col. Mason and Mr. Ghorum strongly
supported the proposal and urged its adoption. Gouverneur
Morris, however, "opposed it as unnecessary and inconvenient."
Id. Mr. Williamson then gave the last significant speech to the

[S]lome think this restriction on the Senate
essential to liberty, others think it of no
importance. Why should not the former be
indulged. [H]e was for an efficient and
stable Govt. but many would not strengthen
the Senate if not restricted in the case of
money bills. The friends of the Senate would
therefore lose more than they would gain by
refusing to gratify the other side. He moved
to postpone the subject till the powers of
the Senate should be gone over.

Id. at 460-61. Mr. Williamson's motion to postpone "passed in
the affirmative.” 1d. at 461.

Three weeks later on September 5, 1787, the Committee on
Unresolved Matters reported the following proposal:

"All bills for raising revenue shall
originate in the House of Representatives,
and shall be subject to alterations and
amendments by the Senate: no money shall be
drawn from the Treasury, but in consegquence
of appropriations made by law.

Id. at 580. This proposal represented a significant change. The
proposal gave the Senate the right to propose amendments of any
sort, and this provision referred only to "bills for raising
revenue," rather than "bills for raising or appropriating

money,"” in defining the extent of the House's exclusive right of
origination. Gouverneur Morris moved to postpone consideration
of the proposal, stating: "It had been agreed to in the

3 Several of the earlier proposals also would have given the
House the exclusive right to originate bills "for fixing the
salaries of the officers of Government." See, e.g., Madison's
Notes, at 386.
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Committee on the ground of compromise, and he should feel himself
at liberty to dissent to it, if on the whole he should not be
satisfied with certain other parts to be settled."” 1d. at 581
(footnote omitted). "Mr. Sherman wac for giving inmediaie ease
to those who looked on this clause as of great moment, and for
trusting to their concurrence in other proper measures." 1d.

The Convention then voted to postpone. 1I4.

In the final days of the Convention, the proposal was again
taken up. Without debate, the Convention adopted a motion to
substitute "the words used in the Constitution of Massachusetts"
for those used by the Committee to permit amendments by the
Senate. Madison's Notes, at 607. The proposal was then adopted
as amended, by a vote of nine to two, providing as follows:

All bills for raising revenue shall originate
in the House of Representatives; but the
Senate may propose or concur with amendments
as in other bills. No money shall be drawn
from the Treasury but in consequence of
appropriations made by law.

Id. at 606—07.4 James McHenry subsequently described the
compromise that led to the adoption of the clause as follows:
"The Larger States hoped for an advantage by confirming this
privilege [of originating revenue bills? to that Branch where
their numbers predominated, and it ended in a compromise by which
the Lesser States obtained a power of amendment in the Senate."
See 3 M. Farrand, at 148 (Remarks of James McHenry before the

Maryland House of Delegates, Nov. 29, 17187).

2. Analysis of article I, section 7, clause 1 -- Those in
favor of inherent item veto authority may arque that the history
of the adoption of Clause 1 of article I, section 7 indicates
that the Constitution adopts as the meaning of the term "Bill" a
legislative proposal limited to one subject. From this premise,
as noted earlier, it might be argued that the President is
entitled to treat any legislative énstrument containing more than
one subject as more than one bill. The difficulty, however, is
that the Framers gave no indication that they meant to limit the
term "Bill" to legislative instruments relating to only one
subject. Rather, as previously discussed, their apprehension
concerning the possible content of the bills originating in the

4 The clause was subsequently altered only by moving the second
sentence to article I, section 9. Madison's Notes, at 619,

¥ Moreover, as previously discussed, even if the latter
understanding had been adopted by the Convention, item veto
authority would not necessarily follow. Rather, it might be
concluded that such proposals could not be passed or presented to
the President, and that even if the President signed such a
proposal, it would have no legal force or effect.
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‘House and resulting from amendment in the Senate arose solely out
of their concern that neither house be in a position to encroach
upon the constitutional prerogatives of the other.

That the Constituiion does permit bills to contain unrelated

delegates that the House might engage in "the practice of tacking
foreign matter to money bills." E.g., Madison's Notes, at 443
(Remarks of Col. Mason). To be sure, it might be argued that
these objections imply that the Framers did not understand the
term "Bill" to permit the tacking of foreign matter. This
inference is unwarranted. Rather, these comments reflect an
explicit recognition by the Framers that a bill could contain
unrelated provisions, for the Framers recognized the practice,
yet took no steps to prevent the houses from engaging in it. See
3 M. Farrand, at 202 (Remarks of Luther Martin delivered to the
Maryland legislature on November 29, 1787) (objecting to art.
sec. 7, cl. 1 on the ground "[t]hat it may, and probably will, be
a future source of dispute and controversy between the two
branches, what are or are not revenue bills, and the more so as
they are not.defined in the constitution") (emphasis in
original),

Moreover, the Framers' objection was not to tacking as such.
The Convention delegates were agreed that the House and Senate
should be given equal authority to originate and amend all bills
other than those dealing with money. The objection to tacking
arose only in reaction to the broposal to give the House
exclusive power to originate bills raising and appropriating
money. The objection was quite specific: the tacking of non-

amend non-money Proposals. See 2 M. Farrand, at 210-11 (Notes of
James McHenry) (arguing against "lodging in the house of
representatives the sole right of raising and appropriating
money, upon which the Senate had only a negative," on the ground
"[t]hat without' equal powers they were not an equal check upon
each other"). This view is confirmed by the fact that once

Mason remarked that the change "got rid of the objection[] . . .
that it would introduce into the House of Reps. the practice of
tacking foreign matter to money bills." Madison's Notes at 443,
Thus, although either or both houses remained free to combine
unrelated non-money provisions, it is not surprising that no one
at the Convention objected to, or even raised, that possibility,
since the practice did not threaten to permit one house to
enlarge its power at the expense of the other. Nor were there
references in the debates to the
combine two unrelated money provisions in a single bill, because
NOo prerogative of the Senate thereby would have been encroached.
This, in turn, suggests that the Convention would have had no
reason to object to, let alone consider, the practice of tacking
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when both houses stood on equal footing -- namely, when the House
tacks unrelated non-money matters to non-money bills. Accord
Madison's Notes, at 114 (Remarks of Mr. Sherman) ("In Cont. both
branches can originate in all cases, and it has been found szfe %
convenient.,"),-

That the Constitution does not adopt a definition of the
term "Bill" that either authorizes or prohibits unrelated
provisions is also consistent with article I, section 5, clause
2, which provides that "Each House may determine the Rules of its
Proceedings." By this provision, the Constitution appears to
leave it to each house to permit or prohibit tacking under any or
all circumstances.

Madison's remarks in response to Randolph's compromise are
not to the contrary. As noted, Madison acknowledged that "[t ]he
proposed substitute . . . in some respects lessened the
objections agst. the section," but stated that "[t]he words amend
or alter, form an equal source of doubt & altercation."

Madison's Notes, at 445-46 (emphasis in original). Madison

connection between the matter & object of the bill and the
alteration or amendment offered to it." 1d. at 446 (emphasis in
original). Proponents of inherent item veto authority might

Madison's observation does not appear to have been designed
to state a constitutional definition of "amendment," but rather
to persuade the Convention that any proposal that placed the
houses on an unequal footing with respect to money bills would
lead to disputes and altercations between them. Thus, Madison
predicted that when the Senate proposed an amendment "obnoxious"
to the House, the houses would enter into a dispute over whether
the Senate had proposed "an origination under the name of an
amendment." 1Id. at 446. Read in context, it is clear that
Madison's statement of the considerations upon which "the
question will turn" was not intended as a statement of a
constitutionally required definition of "amendment," but rather
to demonstrate the inevitability of disputes that would be
difficult to resolve. Thus, immediately after making this
statement, Madison asked rhetorically: "Can there be a more
fruitful source of dispute, or a kind of dispute more difficult
to be settled?" 1d. Any other reading would require one to
reach the strange conclusion that Madison was simultaneously

6 Similarly, no delegate suggested that tacked matters were two
bills, or that a legislative proposal relating to more than one
subject would not be a proper bill,
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proposing a constitutional test and criticizing it as incapable
of being successfully applied.

That Madison's purpose was limited to Dointing out the
weakness of Randolph's proposal is confirmed by an examination of
his entire statement. Madison begins by pointing out that "[t]he
word revenue was ambiguous," and that "no line could be drawn
between" revenue and non-revenue provisions. Id. at 445-46
(emphasis in original). Next, Madison made his argument that
"[t]he words amend or alter, form an equal source of doubt &
altercation." Finally, Madison states that other terms in
Randolph's proposal "were liable to the same objections." 1d. at
446. Accordingly, Madison's point was not that non-germane
amendments would be unconstitutional, but simply that giving the
House and Senate unequal power over money bills would invariably
lead to political disputes.

Thus, we believe that the debates in the Convention
concerning the adoption of Clause 1 are informative primarily
because of the absence of discussion concerning tacking outside
the context of the money bill proposal. If the Framers truly
believed that a bill could relate to only one subject, then it is
remarkable that they did not state this belief even when tacking
was discussed. Under these circumstances, rather than indicating
a restriction on the contents of a bill, the Framers' discussions
concerning the adoption of Clause 1 actually suggest that a bill
may contain unrelated matters.

The Framers' discussion of Clause 1 has obvious relevance
for interpreting the veto clauses. The Framers used the term
"Bill" in both instances, raising a textual presumption that the
term was intended to have the same meaning throughout. Moreover,
there is no evidence suggesting that the Framers had different
conceptions of the term "Bill" as used in these clauses. Rather,
the fact that the revenue clause immediately precedes the veto
provisions in the Constitution, and that all are part of the same
section (article I, section 7), provide additional and persuasive
evidence that the Framers did not intend to limit the contents of
bills to a single subject.

B. Ratification Debates

Although the veto clauses of the Constitution were not
widely discussed in the state ratifying conventions, the little
discussion that occurred, and the fact that no one suggested that
the President had item veto authority, indicate that the
ratifiers did not understand the Constitution to grant the
President item veto authority.

Most of the comments were limited to a recitation of the
mechanics of the veto. For example, in the Pennsylvania
ratifying convention, James Wilson quoted from the veto clauses
and stated that "[t]he effect of this power, upon this subject,
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is merely this: 1if he disapproves a bill, two third§ of the
legislature become necessary to pass it into a law, instead of a
bare majority." 2 J. Elliot, Debates on the Adoption of the

Federali Counstitution, 4/3 (1836) (hereinafter "Elliot's
Debates"). Wilson's understanding confirms what is evident on
the face of the Constitution -- the President has two choices
when presented with a bill: to approve or disapprove the bill.
Of course, this understanding leaves open to discussion what may
constitute a bill for constitutional purposes, but Mr. Wilson did
not address this question.

James Iredell's discussion of the veto power in the North
Carolina ratifying convention evinces a similar understanding.
Responding to criticism that the veto power gave the President
too great a role in legislation, Iredell stated:

After a bill is passed by both houses, it is
to be shown to the President. Within a
certain time, he is to return it. If he
disapproves of it, he is to state his
objections in writing; and it depends on
Congress afterwards to say whether it shall
be a law or not. Now, sir, I humbly
apprehend that, whether a law passes by a
bare majority, or by two thirds, (which are
required to concur after he shall have stated
objections,) what gives active operation to
it is, the will of the senators and
representatives. The President has no power
of legislation. If he does not object, the
law passes by a bare majority; and if he
objects, it passes by two thirds. His power
extends only to cause it to be reconsidered,
which secures a greater probability of its
being good.

4 Elliot's Debates 27 (emphasis added). 1Iredell's defense of the
veto power indicates his understanding that the power was limited
in nature. The President was to have no power to adopt or alter
legislation on his own. Rather, his role was limited to
initiating reconsideration and requiring greater consensus in
Congress by withholding his consent, and to proposing alterations
by communicating his objections to Congress. Congress might
assent to his objections and amend the bill, but this would be
done by Congress and not be any unilateral action of the
President. Moreover, although Iredell's comments do not speak to
whether there are any constitutional limitations on what Congress
may include in a single bill, his remarks indicate that he would
have found it worthy of comment if he understood the Constitution
to permit the President to exercise, in effect, an item veto by
conferring upon him the power to decide what does and does not
constitute a bill.
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C. British Experience

An examination of the Britich Cxperience indicates tnat
legislative instruments containing

treated as one bill. Appropriation
multiple items, and there was no objection to such bills, The
practices of including unrelated substantive provisions in a
single legislative instrument, and attaching substantive riders
to money bills, were sometimes engaged in, but met with
objections. On several notable occasions, these objections led
the Crown and the House of Lords to refuse their assent to such
measures. There was, however, no suggestion by either the Crown
or the Lords that these measures could be treated as more than
one bill and approved or vetoed separately.

unrelated provisions were
s bills regularly contained

A review of British supply bills,
enacted prior to the revolutionary war indicates that it was not
unusual for a single bill to contain numerous items of
appropriation, For example, a bill enacted i
thirty-one separate sections and a
appropriation. See An act for grantin

sum of money out of the sinking fund; for applying certain moneys
therein mentioned for the service of th

€ yYear one thousand seven
hundred and sixty five; for further appropriating the supplies
granted in this session of parliament;

for allowing to the
receivers general of the duties on offices and employments in

Scotland a reward for their trouble; and for allowing further

i to make and file affidavits
of the execution of indentures of clerks to attorneys and
solicitors, 1765, 5 Geo. 3, ch. 40. This bill included
appropriations "towards discharging such unsatisfied claims and
demands, for expenses incurred during the late war in Germany, "
id. § 12, for "defending, protecting, and securing, the British
Colonies and plantations in America," id. § 13, for maintaining
"his Majesty's navy," id. § 15, "for paying of pensions to the
widows" of deceased officers and marines, and "towards defraying
the charge of out-pensioners of Chelsea hospital," id. § 20, “for
defraying the charges of the civil establishment of his Majesty's
colony of West Florida, . . . and . . . for defraying the expense
attending general surveys of his Majesty's dominions in North
America," id. § 22 (emphasis in original). 1In addition, we are
aware of no secondary sources that call this practice into
question. Thus, a British bill of supply might properly contain
numerous items of appropriation.

as they were called,

Historical evidence also Suggests that the practice of
combining unrelated matters in a single bill occurred with some

frequency, and gave rise to considerable controversy and debate.
According to one commentator:

A very objectionable course was

sometimes adopted by the Commons in the reign
of Charles II which, if it had not been

subsequently exploded, would have been a
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blemish in the constitution, namely, the

practice of tacking bills of supply, with an
intention of therehwv congelliine Eha i v or
the Lords to give their consent to a bill
which they might otherwise disapprove of and
reject. The practice of tacking indicates
that the mode of passing bills between the
two Houses was unsettled in the reign of
Charles 11, . . . [The practice] survived
the revolution, but is now deemed
unconstitutional.

Amos, The Constitutional History of England in the Time of
Charles II (guoted in 9 Cong. Rec. 235 (1879)) (emphasis added).

An authoritative four-volume treatise by John Hatsell Qn
parliamentary practice details many of the relevant events.
Hatsell's general observations on the subject are as follows:

It is much to be wished that every question,
which is brought either before the House of
Lords or Commons, should be as simple and as
little complicated as possible. For this
reason, the proceeding, that is but too often
practised, of putting together in the same
Bill clauses that have no relation to each
other, and the subjects of which are entirely
different, ought to be avoided. Even where
the propositions are Separately not liable to
objection in either House, the heaping
together in one law such a variety of
unconnected and discordant subjects, is
unparliamentary; and tends only to mislead
and confound those who have occasion to
consult the Statute Book upon any particular
point. But to do this in cases where it is
known that one of the component parts of the
Bill will be disagreeable to the Crown, or to
the Lords; and that, if it was sent up alone,
it would not be agreed to--for this reason,

In the preface to his Manual on Parliamentary Practice, Thomas
Jefferson refers to Hatsell's work, stating "I could not doubt
the necessity of quoting the sources of my information, among
which Mr. Hatsell's most valuable book is preeminent." H. Doc.
No. 279, 99th Cong., 2d Sess. 113 (1987).

is chiefly compiled."” 21 Cong. Globe, 31st Cong., 1st Sess. 794
(1850) (remarks of Senator Benton).
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and with a view to secure the Royal assent,
or the concurrence of the Lords, to tack it
to a Bill of Supply which the exigencies of
the State meke necezdary-igis proceeding
highly dangerous and unconstitutional. It
tends to provoke the other branches of the
legislature, in their turn, to depart from
those rules to which they ought to be
restrained by the long and established forms
of Parliament; and can have no other effect
than finally to introduce disorder and
confusion.

3 J. Hatsell, Precedents of Proceedings in the House of Commons
221-22 (1818) (emphasis added).

For our purposes, it is important that the practice of
combining unrelated matters in a single bill, however
objectionable, was widely known. For example, Hatsell quotes a
speech on the subject by Lord Chancellor Finch made to both
houses on May 23, 1678, which admonished:

The late way of tacking together several
independent and incoherent matters in one
Bill, seems to alter the whole frame and
constitution of Parliaments, and consequently
of the government itself. It takes away the
King's negative voice in a manner, and forces
him to take all or none; when sometimes one
part of the Bill may be as dangerous for the
kingdom, as the other is necessary.

3 J. Hatsell, at 224 n.+. The difficulty reached such
proportions that in 1702, the House of Lords was moved to adopt
the following resolution, to be included among their standing
orders: "That the annexing of any clause or clauses to a Bill of
Aid or Supply, the matter of which is foreign to, and different
from, the matter of the said Bill of Aid or Supply, is
unparliamentary, and tends to the destruction of the constitution
of this government." 1d. at 218 n.+.

Although the practice of combining unrelated matters in a
single bill was the subject of much criticism and recognized to
be contrary to the proper constitution and functioning of the
British government, it also appears to have been common ground
that the House of Commons could (and often did) combine such
matters in a single bill, and that the only recourse of the House
of Lords and the Crown was to withhold their assent. Given this
understanding, the Framers' explicit recognition that the House
of Representatives might adopt a similar practice to coerce the
Senate, and their failure to adopt a provision prohibiting the
practice (such as a constitutional limitation on the contents of
bills), it appears that the Framers believed that each branch had
adequate tools at its disposal to defend itself against attempts
at coercion by another.
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D. Colonial Experience

Legislation by the American Colonies was subject to review
by both the colonial governors and the Crown. Bjille pagseld by
the colonial legislatures required the approval of the governor
in order to become laws. After being enacted, however, colonial
laws were also sent to England to be reviewed by the Crown.
Although the practice of the governors and the Crown was not
entirely uniform, evidence indicates that they did not exercise
an item veto, but instead approved or disapproved an entire
legislative measure.

1. Review of Colonial Legislation by the Colonial
Governors -- Legislative power in most of the Colonies was
exercised jointly by the assembly, the governor's council and the
governor. Bills passed by the assembly and the governor's
council wegpe presented to the governor, who had an absolute veto
over them. The Crown expected the governor to represent its
interests, and issued instructions requiring him to disapprove
certain bills. The governor's position in the legislative

In a recent article in the Wall Street Journal, Professor
Forrest McDonald, an eminent constitutional historian, argues
that the Framers understood the veto power as incorporating the
power to disapprove parts of a bill because "in each of the forms
in which Amer1§ans had encountered it, the veto was of a 'line-
item' nature." Professor McDonald cites three pPrincipal uses of
the veto with which the Framers had experience: the veto of the
colonial governors, the review of colonial legislation by the
Privy Council, and the veto as exercised in the States after
independence. Concerning the veto of the colonial governors,
Professor McDonald states that this veto was "exercised

selective}g" to disapprove parts of a bill and cites two
examples,

Our review of historical materials, however, reveals that
colonial governors did not have the power to veto parts of a

See E. B. Greene, The Provincial Governor in the Enqglish
Colonies of North America 162 (1966).

S McDonald, Line-Item Veto: Older Than Constitution, wWall St Jds,
Mar. 7, 1988, at B, 801y &,

10 Professor McDonald's Wall Street Journal article does not

provide any citations for its claims or even its quotes. On
February 20, 1988, approximately two weeks before the article was
published, Professor McDonald sent a letter to Lewis Uhler of the
National Tax-Limitation Committee, which closely tracks the
article and does provide sources. We shall refer to this letter
at appropriate points.
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bill. Rather, according to Evarts B. Greene's The Provincial
Governor in the English Colonies of North America 122 (1966), the
governor "had hime}f only a right of veto upon appropriation
bills as a whole." Moreover, in Roval Government in AT ics
<15 (1530), Leonard Labaree states that the governor "had very
little to do with bills until they had been passed by the council

and assEley and then he could only accept or reject them as they
stood."

The relationship between the governor and the legislative
assemblies also suggests that the governor could not exercise an
item veto. In their efforts to resist the power of the Crown,
the assemblies sought to coerce the governor to approve bills to
which the Crown objected. Greene writes that the assemblies
engaged in the "practice, pursued in direct defiance of the royal
instructions, of inserting items entirely foreign to the main
body of the bill, of gitaching legislative riders to bills
appropriating money." Another commentator states:

11 In Professor McDonald's letter, he states that "[t]he

authority on the veto power of the colonial governors is Evarts
B. Greene," and does not cite any other works.

12 Accord Note, Is a Presidential Item Veto Constitution?, 96

Yale L.J. 838, 842-43 (1987) ("Unamendability meant that the
colonial governors and upper houses had to accept all items of
appropriation in money bills or reject them all.")

13 E. Greene, The Provincial Governor in the English Colonies of

North America 164 (1966). Robert Luce writes that "[i]n the
colonial assemblies of America the obnoxious practice [of
combining unrelated subjects in a single bill] became familiar."
Although he notes that some examples of this practice were due to
"indifference or carelessness" or "unfamiliarity with the canons
of correct law-drafting,™ he states that "[t]here is, however,
good ground for suspicion that most of the mischief was
deliberately planned, in order to compel the home authorities to
approve dubious items attached to proposals evidently desirable
and important." Indeed, Luce notes that "[w]ith the quarrels of
the period leading up to the Revolution, the colonists resorted
to the practice with provoking frequency and boldness." R. Luce,
Legislative Procedure 549-550 (1922). 1In The Review of American
Colonial Legislation by the King in Council 207 (1915)
(hereinafter "Russell, Review of Colonial Legislation"), Elmer
Russell notes the practice of the Colonies including "provisions
upon unrelated subjects within the same enactment,"™ but places a
different emphasis upon it than do Greene and Luce. Russell
states that "[i]n the majority of cases [the practice] was due to
ignorance or carelessness." Id. However, "[wlhen, in rare
instances, this expedient was used to circumvent the [Crown], the
objectionable provision was usually inserted as a rider to a
supply act." 1d. at 208.
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The most serious difficulty in colonial
government was one growing out of the gradual
revolution which was taking place in the
Colonies due to the rising power of the
assemblies. This movement had scarcely begun in
1696 when the Board was organized, but it
developed rapidly and was almost complete by
1765. The assemblies, through their assumed
power over what they chose to call a money bill,
were able to usurp the chief legislative powers
of the council by denying to that body the right
to amend proposed financial measures, thus
rendering it powerless to assist the governor in
carrying out his instructions. With the council
eliminated and with full control of the purse in
their own hands, the assemblies proceeded to
force the governors to sign forbidden
legislation and to strip them of their executive
functions. By designating officers by name in
the appropriation bills the assemblies forced
the governors to appoint such persons to office
as were pleasing to itself, extraordinary and
even ordinary executive duties were delegated to
committees of the lower house, and finally the
control of the military was assumed, so that the

governors were reduced to little more than
figureheads.

O. Dickerson, American Colonial Government 1696-1765 361-362
(1962). If the governor had the authority to veto parts of a
bill, however, the devices described could not have coerced the
governor.

The two examples of an item veto offered by Professor
McDonald do not lead to a contrary conclusion. Professor
McDonald first claims that the "best known examples" of item
vetoes exercised by the colonial governors "are those of the
proprietary governors of Pennsylvania and Maryland, who
repeatedly vetoed specific provisions of military appropriations
bills during the French and Indian War of 1756-63." In
McDonald's letter to Lewis Uhler, he cites E. B. Greene's The

Provincial Governor in the English Colonies of North America as
specific authority for this claim,

As quoted above, both Greene and Labaree state that the
governor had only a general negative. Moreover, with respect to
this incident, a review of Greene's book reveals only the
statement that during the period of the French and Indian wars,
the assemblies of Pennsylvania and Maryland "passed supply bills
which included taxes on the estates of the proprietors,” and the

14 McDonald, Line-Item Veto: Older Than Constitution, Wall St.
J., Mar, 7, 1988, at 16, col. 4.
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proprietors' “refusalls . . to permit such taxes led to prolonged
and angry deadlocks." E. Greene, The Provincial Governor in
the English Colonies of North America 13 (1966). This certainly
does not expressly state that the governors had item veto
authority, nor aoes 1t suggest an inference that they did.
Indeed, to the extent one were to engage in conjecture, the most
plausible inference is that the deadlocks were the result of the
governor's opposition to the entire supply bills, for item veto

authority would have permitted him to approve the parts of the
bills of which he approved.

As his second example, Professor McDonald claims that
colonial governors exercised item veto authority with respect to
the appointment of members of their councils. McDonald asserts
that the governors councils were selected by legislative
enactment, but that the governors had "the power to veto
individual selections, even though all choices were lumped
together on the same bills." Greene's book states, however, that
except for Pennsylvania and Massachusetts, council members were
chosen by the Crown, usually upon the recommendation of the
governor. In Pennsylvania, moreover, council members were chosen
by the governor, subject to some participation by the council
itself, but not the assembly.

McDonald's claim that council members were selected by
legislative enactment is only plausible in Massachusetts, where
the council members were elected by the assembly and the council,
subject to the governor's veto. Greene's book does not state
that the results of the elections were transmitted to the
governor together as a single legislative enactment. Even if the
names of those elected were communicated to the governor in a
group, it does not follow that the assembly voted to elect the
appointees as a group. Moreover, even if the assembly did vote
on appointees collectively rather than individually, there is no
reason to conclude that the governor possessed an item veto with
respect to legislation even though the governor often, if not
always, rejected fewer than all the elected candidates.
Enactments presenting the results of a legislative election are
quite distinct from legislation passed in the form of bills. 1In
any event, whatever its precise nature, the practice occurred in
only one State. Thus, neither example provided by Professor
McDonald presents evidence of the existence of item veto
authority in the colonial governors over legislation.

A3 Greene also states that "durin?.the years 1753-1759," there
i

was "a stormy period of conflict [in Maryland politics] between
the governor and the assembly over supply bills." However,
"during the six years there is no record of any veto by the
governor: all bills presented to him were approved, and this
fact clearly indicates that obnoxious legislation was blocked by
the upper house." 1d. at 87.
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Finally, the colonists' practice, noted above, of combining
unrelated items in a single bill also suggests that they did not
understand the term "Bill" to mean a legislative measure relating
to onlv one subject. Despite the Crown's chjection to iaws
containing unrelated provisions, the colonists did not share this
understanding of legislation. Rather, as previously discussed,
they included unrelated subjects in a single bill as a result of
indifference, carelessness, and the desire to coerce the crown's
approval. It is particularly clear, moreover, that the colonists
believed that items of appropriation could be aggregated in a
single bill. Greene writes that "a glance at the statute books
of almost any colony will show that, by the close of the colonial
era, the general rule consisted in making detailed appropriations
for short periods of time." Id. at 122, oOur independent review
of colonial appropriations laws confirms that the Sglonists
aggregated items of appropriation in a single law.

In sum, we are aware of no evidence indicating that a
colonial governor exercised an item veto with respect to colonial
legislation. Rather, the uniform practice appears to have been

that thf7governor "could only accept or reject bills as they
stood.”

2. Review of Colonial Legislation by the Privy Council --
In addition to its authority over colonial legislation exercised
through the governors, thelgrown also reviewed colonial laws
through the Privy Council. This review permitted the Crown to
exercise central control over the Colonies, and was mainly
conducted to ensure the conformity of colonial laws with the laws
of England, to protect the prerogatives of the Crown, and to
further colonial policy.

In his recent article in the Wall Street Journal, Professor
McDonald states that the "American colonists' most extensive
experience with a veto had been through the British government's
power to review acts passed by the colonial legislatures."” He
writes that the Board of Trade, on behalf of the Crown,
disallowed -- "in whole or in part" -- 469 acts passed by the
Colonies. Professor McDonald claims that the Board of Trade
"exercised such a line-item veto many times," and cites as an
example the alleged item veto in 1764 of a clause in a

16

17 L. Labaree, Royal Government in America 219 (1930).

18 Over the years, the Privy Council relied upon numerous
committees and boards to review, and make recommendations
concerning, colonial legislation. The most important of these
boards was the Board of Trade, established in 1696. For ease of
exposition, we will usually refer to the actions of the Privy

Council, omitting the role of the subordinate boards, except when
relevant.

See, e.g., 5 New York Colonial Laws 27 (passed 1770).
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Massachusetts revenue act.i9

The veto exercised by the Privy Council, however, differed
in significant respects from examples of the veto power in the
Colonies, States, and Federal Government. The Privy Council
generally reviewed laws that were already in effect25ather than
approving bills as part of the legislative process. The
Council's review power therefore did not strictly involve the
exercise of a veto, but was similar to a power of repeal.
Moreover, as there was no requirement in most cases that the
Privy Council review legislation within any time period, a
majority of the laws reviewed by the Board of Trade were never
formally acted upon by the Council and some laws were reviewed
many years after their enactment. Russell, Review of Colonial
Legislation, at 54. These distinguishing characteristics of the
veto exercised by the Privy Council preclude significant reliance
upon any particular feature of it as a model for the President's
veto power. While the Framers were familiar with the exercise

13 McDonald, Line-Item Veto: Older Than Constitution, Wall St.
J., March 7, 1988, at 16, col. 4. 1In his letter to Lewis Uhler,
Professor McDonald states that "[t]he authority on this subject
is Elmer B. Russell, The Review of American Colonial Legislation
by the King in Council (New York, Columbia Univ., 1915)."
Russell's book, upon which we also rely heavily, is based on a
review of the actual vetoes exercised by the Crown, as described
in the journals of the Board of Trade, located in the Public
Record Office in London. It is therefore a work that is
particularly suited to our purposes. Other important sources,
however, include O. Dickerson, American Colonial Government

1696 - 1765: A Study of the British Board of Trade in its
relation to the American Colonies, Political, Industrial,

Administrative (1962); L. Labaree, Royal Government in America
(1930).

i

|

|
20 Certain kinds of colonial legislation, however, were suspended

\

\

\

from taking effect until receiving the approval of the Crown.
Examples include private acts and legislation repealing other
laws. L. Labaree, Royal Government In America 227 (1930);
Russell, Review of Colonial Legislation, at 214.

21 If, contrary to our research, there is evidence that the Privy
Council had the power to veto parts of a bill, the differences
between that body and the President would argue against
recognizing a similar power in the President. Since the colonial
laws would have already been in operation and relied upon by the
colonists, there would be an additional reason to sever only
those parts considered objectionable by the Council. Moreover,
the fact that the laws were in operation and that the council
exercised the (judicial) power to reject the laws as contrary to
the charters of the Colonies, would suggest that the Council was
exercising a power analogous to judicial review rather than the
veto, permitting the Council to sever objectionable parts of the
statute. See Russell, Review of Colonial Legislation, at 227
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of the Crown's veto, they conferred a substantially different
veto power upon the President.

To the extent that the nature of the Crown's veto is
instructive of the Framers' understanding, however, examination
of its use supports the conclusion that the President does not
have authority to disapprove parts of a bill. A review of
historical materials indicates that, for the nearly one hundred
years between the late 1680s and the American Revolution =-- the
period most revealing of the colonists' understanding of the
nature of a veto -- the Council never vetoed part of a
legislative enactment. Although the Council did exercise two
item vetoes prior to that time, in 1665 and 1680, these incidents
were not repeated and appear to have been regarded as isolated
departures from the rules governing the exercise of the Council's
proper review power.

Systematic review of legislation by the Privy Council began
after 1660, but the practice governing thiszieview appears not to
have been finalized until some years later. Thus, in the late
1670s the Crown sought to limit the power of the Jamaican
Assembly to approving or disapproving laws drafted in England.
The successful resistance of the Jamaican Assembly to this
attempt helped clearly to establishzshe power of colonial
assemblies to initiate legislation.

At approximately the same time, the Privy Council exercised
two item vetoes. In 1665, the Council objected to a proviso
exempting certain lands in a Barbados impost act. The
objectionable clause was "'disallowed and made voi§4'" by the
Council, "although the act itself they confirmed." Similarly,
in 1680 the Council reviewed a Virginia revenue act which
contained a clause exempting Virginia ships from the taxes
imposed. Citing the Barbados act as precedent,zghe Council
confirmed the law but disallowed the exemption,

&l (Cont.) (Privy Council's review precedent for power of
judicial review): O. Dickerson, American Colonial Government
1696-1765 365 (1962) (same). We discuss at greater length below
why the availability of judicial review fails to support the
existence of item veto authority.

e It should be noted that the Board of Trade first began to
review colonial legislation in 1696. Russell, Review of Colonial
Legislation, at 44.

23 Review of Colonial Legislation, at 26-27; L. Labaree, Roval
Government in America 219-222 (1930).

24
25

Review of Colonial Legislation, at 21.
i1d. at 31.
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These two early examples of the exercise of an item veto do
not appear to have been repeated. Although Russell does not
expressly sﬁgte that item vetoes were not exercised again,
neither he, nor the other authors reviewed b¥7us, mentions any
other examples of parts of bills being vetoed. Moreover,
Russell states:

Attempts to impose laws unaltered upon
the assemblies, or to repeal acts except in
their entirety . . . , were a natural
outworking of the policy of Charles II. Both
ceased, for the most part, with his reign;
while after the "Glorious Revolution" there
was a complete tolerance of the assemblies
and a fairly scrupulous respect for their
autonomy.

Review of Colonial Legislation, at 43.28

26 An example stated by Russell of the disapproval of a clause is
not properly interpreted as an item veto, but rather as the
suspension of the operation of a statute. 1In discussing several
Virginia laws of the early 1680s that were not vetoed but merely
suspended in operation while being returned to the colony for
reconsideration, Russell describes an act for "Encouragement of
Trade and Manufacture" that was returned to Virginia "with an
order that the clause fixing the time of its enforcement as to
the landing of goods and shipment of tobacco 'be immediately
suspended.'" We do not interpret the suspension of the act's
effective date as the exercise of an item veto as much as the
means by which the act was suspended. Russell explains the
suspension of these laws by the fact that the acts involved the
important area of trade and were only to take effect in the
future. 1In any event, Russell notes that "the more legitimate
course [for the Privy Council], and the one which ultimately
prevailed, was that taken in 1685," under which the Council
permitted a law to remain in force but instructed the governor to
propose an amendment to the assembly. 1Id. at 42-43.

o See e.g., O. Dickerson, American Colonial Government 1696 -
1765: A Study of the British Board of Trade in its relation to
the American Colonies, Political, Industrial, Administrative
(1912); L. Labaree, Royal Government in America (1930); Moe, The
Founders and Their Experience with the Executive Veto, 17 Pres.
Stud. Q. 413 (1987); Note, Is a Presidential Item Veto
Constitutional?, 96 Yale L.J. 838, 842 n.20 (1987) ("The Privy

Council exercised no item veto but always either approved
legislation in full or disallowed it in 1Y . *) .

<8 The proposition that item vetoes were not exercised again is
also supported by statements made by Privy Council, discussed
below, that laws combining unrelated provisions were
objectionable because elimination of part of the law required a
veto of the entire enactment. We should note, however, that
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Russell also suggests that item vetogy were viewed
unfavorably, and perhaps as illegitimate. He states:

The governor's commissions and
instructions -- the nearest approach to a
fundamental law in the royal Colonies --
empowered the governor, council and assembly,
under varying restrictions, to make laws
which should be subject to royal
disallowance. The subsequent demand of the
English authorities that the Jamaica assembly
adopt unaltered acts drafted in England,
constituted a violation of a previous
concession which rendered the government's
position politically, if not legally,
untenable. Other acts of the king in council
prior to 1696 were contrary to the fair
implications of this grant, if not precluded
by its express terms. Such, for example,
were the disallowance of clauses in the
revenue acts of Barbadoes and Virginia.

. . .

Id. at 41.

That the few instances of item vetoes were legally
problematic and that there is no evidence that they were asserted
again suggests that, like the attempt of the Crown to assert the
initiative in colonial legislation, the two examples of item
vetoes are most appropriately interpreted as novel attempts of
the Crown to control colonial assemblies made prior to the firm
establishment of rules alloSBting authority between colonial
legislatures and the Crown. Under this interpretation of the
historical evidence, the subsequent practice of the Crown until

25 (Cont.) there are statements in Russell's book that are to
some extent ambiguous, and could possibly be poorly articulated
references to item vetoes. For example, Russell writes that a
committee of the Privy Council took exception to a provision in
the bill of rights passed by the first assembly of New York. 1Id.
at 140; see also id. at 185, Although we believe that the best
interpretation of this statement is not as a reference to an item
veto, but rather as an explanation of the grounds for the Privy
Council's opposition to the enactment as a whole, we mention it
in the interest of thoroughness.

22 In the case of the item veto of Virginia's revenue exemption,

Russell asserts that although the partial disallowance of the act
did not violate the immediate instructions from the Crown to the
colonial governor, that the Crown "nevertheless felt the weakness
of their position is shown by the care with which they cited the
Barbados act as a precedent." Id. at 31.

30 See Note, Is a Presidential Item Veto Constitutional?, 96 Yale

L.J. 838, 842 n.20 (1987).
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the American Revolution constitutes a significant precedent for a
veto power that may be exercised only with respect to an entire
legislative enactment.

While there is no evidence that the Crown engaged in the
practice of vetoing parts of a bill, Russell's book describes the
Crown's use of its power to veto an entire law as a means of
inducing the colonial legislatures to remove objectionable
provisions. This was accomplished in two different ways.

Instead of making a recommendation of confirmation or
disallowance to the Privy Council, the Board of Trade might
permit a law containing some objectionable provisions to "lye by
probationary.” The law would be "allowed to stand provisionally
while the governor either was instructed to procure an amendment
remedying its defects, or,to obtain the repeal of the old law and
the enactment of a new." Alternatively, the Board of Trade
"sometimes secured the same result [as permitting a law to lye by
probationary] by disallowing the law and stating specifically in
an instruction the modifications which wou%? serve to make it
acceptable to the government." Id. at 91,

The one example of an item veto cited by Professor McDonald
did not involve an item veto, but instead involved an attempt by
the Board of Trade to secure an amendment upon a threat of
vetoing the entire law. 1In discussing the Board of Trade's power
to permit a law to "lye by probationary," Russell discusses the
very example cited by Professor McDonald. According to Russell:
"A Massachusetts act of 1764, for example, the Board found
objectionable 'in no other respect . . . than as it directs a
double Impost . . . for all goods . . . imported by inhabitants
of other Colonies.' They accordingly proposed 'an instruction to
the Governor for procuring the amendment of §§is particular
clause.'” 1d. at 55 (ellipsis in original).

<1 Id. at 55. Russell states that "[i]n some cases it was stated
that, if the request for an amendment were not complied with, the
act would be immediately disallowed." 1d.

32 Dickerson also discusses the Board's use of its power to
disapprove an entire law to induce the Colonies to amend their

laws. See Dickerson, supra, at 232; 237 n.538; 243 n.556; 245 &
263.

33 Another piece of evidence suggested by Professor McDonald may
also be explained as an instance of the Council's practice of
using its power to disapprove an entire enactment to induce the
colonial legislators to alter parts of it. In his Wall Street
Journal article, Professor McDonald states that the Board of
Trade "[i]n 1702 . . . declared its basic policy: Bills 'might
be altered in any part thereof.'"™ We have not found this
proposition in Russell's book, but we did find a similar
statement. In discussing the practice of some Colonies of
submitting bills to the Crown for prior approval rather than
including a suspension clause in the law, Russell states that
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The mechanisms employed by the Crown for preventing
objectionable measures in otherwise acceptable legislation are
analogous to powers that the Constitution clearly confers on the
President. If the President objects to objectionable provisions
in a law, he may "return it, with his Objections to that House in
which it shall have originated, who shall enter the Objections at
large on their Journal.™ U.S. Const. art.. 1, sec. 7, cl. 2.
Similarly, the President may warn Congress before passage of a
bill that it will be vetoed if objectionable provisions are
included. This suggests that if the Framers relied on any
aspects of the Crown's power to review colonial legislation, it
was its power to induce amendments of a law through the threat of
a veto.

The Crown's power to veto an entire act was also used to
enforce formal requirements on laws passed by the Colonies. The
Crown believed that "each separate act should deal with but one
subject, and contain no clause foreign in its title." Russell,
Review of Colonial Legislation, at 87. The Colonies nonetheless
included "provisions upon unrelated subjects within the same
enactment." 1Id. at 207. The Crown's response to these
practices, however, was to veto the entire measure. Thus,
"attempts of the assemblies to re-enact English statutes, or to
declare the laws of England wholly or partially in force, were
discouraged, lest they operate . . . to deprive the crown of its
right to veto each individual enactment." Id. at 120. A New
York law extending several acts of Parliament to the colony

was disallowed, although it introduced
nothing in itself objectionable, because it
did not seem fitting that laws should 'be
adopted in Cumulo, and that, too, without
stating more of the acts than the titles and
sections adopted. [This] deprives both the
Crown and the Governor of that distinct
approbation or disapprobation that is
essential to the constitution of the
Province.

33 (Cont.) "[t]hough such bills were approved, amendments were
sometimes suggested by the Board. 1In 1704 they considered the
draft for a revision of the laws of Virginia prepared by the
governor and a committee of the council, and suggested many
changes to be made before its final enactment." 1In a footnote,
Russell writes that the "Board informed the attorney and
solicitor that these bills might 'be altered in an art thereof
as Bills transmitted from Ireland.'" Id. at 92 & n.3 (emphasis
added). We do not believe that this is a statement by the Board
that it had the authority to veto parts of bills, but rather an
assertion of the Board's povwer to condition prior approval of a
bill on alteration of the bill.
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I1d. at 140 (brackets in original). Moreover, one of the reasons
stated by the Crown for objecting to unrelated provisions in an
act was that the elimination of part of the act required a veto
of the entire measure:

In 1695 the committee [of the Privy Council]
complained that diverse acts of Massachusetts
were 'joined together under ye same title,
whereby it has been necessary for the
repealing of such of them as have not been
thought fit to be confirmed to vacate such
others as have been comprehended under such
titles."

Id. at 207. Thus, even though the Crown believed that laws
containing unrelated provisions burdened its power to veto, it
did not attempt to exercise its veto over only part of these
laws. Rather, the generally accepted view required the Crown to
reject the entire piece of legislation.

In conclusion, to the extent that the Privy Council's review
of colonial legislation Supports any interpretation of the
President's veto power, it is that the constitutional provisions
enabling the President to threaten to veto, or to veto, an entire
legislative measure are his only legitimate response to bills
containing objectionable or unrelated provisions,

E. Experience of the States from 1776 to 1789

We have also sought to review the experience of the States
during the period between the Declaration of Independence and
ratification of the Federal Constitution. During that period,
only th§4constitutions of Massachusetts and New York provided for
vetoes. The experience of these two States, however, is
particularly important. Both States' constitutions provided for
a strong executive,3gnd were relied on as models by the Federal
Convention of 1787. Exercise of the veto in these States,
moreover, represents the most recent and proximate example of the
veto power known to the Framers, and the only example of a veto
that had been drafted and adopted by Americans. Finally, a
comparison of the veto provisions in these State constitutions
with article I, section 7, clause 2, of the United States
Constitution suggests that the delegates to the Philadelphia
Convention used the New York, and particularly the Massachusetts,

34 South Carolina's temporary constitution of 1776 provided the
State president and commander-in-chief with an absolute veto on
legislation. The permanent constitution of 1778, however, did
not include the veto power. See generally, J. Kallenbach, The
American Chief Executive 24 (1966).

35

J. Kallenbach, The American Chief Executive 32-33 (1966).
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provisions as models in drafting the federal veto provision.36

36
provides:

Article III of the New York State Constitution of 1777

And whereas laws inconsistent with the spirit
of this constitution, or with the public
good, may be hastily and unadvisedly passed:
Be it ordained, that the governor for the
time being, the chancellor, and the judges of
the supreme court, or any two of them,
together with the governor, shall be, and
hereby are, constituted a council to revise
all bills about to be passed into laws by the
legislature; and for that purpose shall
assemble themselves from time to time, when
the legislature shall be convened; for which,
nevertheless, they shall not receive any
salary or consideration, under any pretence
whatever. And that all bills which have
passed the senate and assembly shall, before
they become laws, be presented to the said
council for their revisal and consideration;
and if, upon such revision and consideration,
it should appear improper to the said
council, or a majority of them, that the said
bill should become a law of this State, that
they return the same, together with their
objections thereto in writing, to the senate
or house of assembly (in whichsoever the same
shall have originated) who shall enter the
objections sent down by the council at large
in their minutes, and proceed to reconsider
the said bill. But if, after such
reconsideration, two-thirds of the said
senate or house of assembly shall,
notwithstanding the said objections, agree to
pass the same, it shall, together with the
objections, be sent to the other branch of
the legislature, where it shall also be
reconsidered, and, if approved by two-thirds
of the members present, shall be a law.

And in order to prevent any unnecessary
delays, be it further ordained, that if any
bill shall not be returned by the council
within ten days after it shall have been
presented, the same shall be a law, unless
the legislature shall, by their adjournment,
render a return of the said bill within ten
days impracticable; in which case the bill
shall be returned on the first day of the
meeting of the legislature after the
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In his article in the Wall Street Journal, Professor

McDonald refers to the examples of Massachusetts and New York

support.

Although Professor McDonald states that the

"phraseology of the [veto] provision" in Massachusetts as the
power of "revisal" suggests that the veto "could be exercised
selectively," he notes that "we cannot be sure because no

governor exercised it before 1787."

however, that the very first exercise of the veto in New York
"established the precedent that it could [be used to] reject

8 (Cont.) expiration of the said ten days.

The Massachusetts Constitution of 1780, Chap. I, sec. 1, art.

states:

No bill or resolve of the senate or house of
representatives shall become a law, and have
force as such, until it shall have been laid
before the governor for his revisal; and if
he, upon such revision, approve thereof, he
shall signify his approbation by signing the
same. But if he have any objection to the
passing of such bill or resolve he shall
return the same, together with his objections
thereto, in writing, to the senate or house
of representatives, in whichsoever the same
shall have originated, who shall enter the
objections sent down by the governor, at
large, on their records, and proceed to
reconsider the said bill or resolve; but if,
after such reconsideration, two-thirds of the
said senate or house of representatives
shall, notwithstanding the said objections,
agree to pass the same, it shall, together
with the objections, be sent to the other
branch of the legislature, where it shall
also be reconsidered, and if approved by two-
thirds of the members present, shall have the
force of law; but in all such cases, the vote
of both houses shall be determined by yeas
and nays; ‘and the names of the persons voting
for or against the said bill or resolve shall
be entered upon the public records of the
commonwealth,

And in order to prevent unnecessary delays,
if any bill or resolve shall not be returned
by the governor within five days after it
shall have been presented, the same shall
have the force of law.
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particular clauses as well as whole bills."37

The experience of New York State does not support the
existence of an item veto. Until 1822, a Council of Revision,
composed of the governor, justices of the State supreme court and
the chancellor of equity, exercised the veto power in New York.
Although Professor McDonald cites the first veto of the Council
of Revision as an example of the exercise of an item veto, a
review of that veto reveals the Council did not disapprove part
of a bill. 1In fact, the Council rejected the bill as a whole,
objecting in its veto message to certain of its provisions.

The Council of Revision exercised its first veto on February
4, 1778, by rejecting a bill entitled, "An act requiring all
persons, holding offices or places under the Government of this
State, to take the oaths therein prescribed and directed."™ The
Council objected to the bill on various grounds, and returned it
to the Senate, where it "was passed again with various
amendments, and became a law . . . on the 5th of March, 1778."
C. Lincoln, State of New York, Messages of the Governors 21

(1909). Lincoln's book, compiling the messages of the Council,
states:

The possible effect of a veto on the powers
of the Legislature was considered by the
Senate on this occasion, and while consenting
to an amendment to obviate the objections
presented by the Council of Revision, the
Senate declared that neither the concession
hereby made to the Council's objection, "nor
the amendment aforesaid to be thereon made,
shall be drawn into precedent; so as in any
wise to impeach, impair, or diminish the
freedom of legislation vested in this Senate
by the Constitution."

Id. Thus, it appears clear that the Council vetoed the entire
bill, and it was only after the legislature acquiesced in the38
Council's views, that the bill was approved and became a law.

37 McDonald, Line-Item Veto: Older Than Constitution, Wall St.
J., Mar. 7, 1988, at 16, col. 4.

38 One objection made by the Council was that the Oath of office
prescribed for Sheriffs and Under-Sheriffs should not impose a
"prohibition to the taking [of] undue fees" merely for certain
services, "but ought to extend to all acts which sheriffs, or
under-sheriffs, are bound . . . to perform."™ Lincoln, at 22.
The bill that was passed into law was amended to take account of
this objection by inserting in the Oath of office that Sheriffs
or Under-Sheriffs should not take undue fees "for any other
service whatsoever, in [the] said office of sheriff (or under-
sheriff . . . )." 1778 N.Y. Laws 14.
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Rather than providing an example of an item veto, then, the first
veto of the Council of Revision demonstrates how the power to
veto an entire enactment may be used to induce the legislature to
modify objectionable portions of a bill.

A review of the history of the Council of Revision also
reveals no evidence that the Council exercised an item veto at
any other time. Prescott and Zimmerman's review of the vetoes
exercised by the Council of Revision does not mention a single
instance in which part of a bill was vetoed, but the article does
note examples of entire bills that were vegged because the
Council objected to particular provisions.

Moreover, the veto provision of the Massachusetts
Constitution provides no evidence that the Framers intended the
President to have item veto authority. First, although the
provision in the Massachusetts Constitution conferring veto power
upon the governor uses the terms, "revision," and "revisal," this
does not suggest that the Governor of Massachusetts could
exercise an item veto. While the term, "revision," and its
variants, "revise" and "revisal," today imply the act of
correcting or altering an original, two centuries ago these terms
meant either the act of (llosimply reviewing something or (2)
reviewing and amending it. It seems clear that the Framers of
the Massachusetts Convention used the term "revision"™ in the
former sense because the veto provision makes sense as a whole
only with this understanding of the term. The provision
provides, in relevant part, that "No bill . . . shall become a
law . . . until it shall have been laid before the governor for
his revisal; and if he, upon such revision, approve thereof he
shall signify his approbation by signing the same. But if he
have any objection to the passing of such bill," he is to return
the bill and his objections to the legislature. Massachusetts
Const. chapt. I, sec. 1, art. 2 (emphasis added). 1If "revise" is

=2 The Council of Revision and the Veto of Legislation in New
York State: 1777-1822 53, (Occasional Paper 1972). The authors
note the veto in 1815 of an appropriations bill that "contained a
rider providing a new apportionment of senate districts." After
the veto was sustained, the "appropriations act minus the rider
was enacted on the day of the final adjournment." Id.

40 The 1828 version of Webster's American Dictionary, defines

"revision" as "[t]lhe act of reviewing; review; re-examination for
correction."” The verb "revise" has two meanings: "l. To review;
to re-examine; to look over with care for correction . . . 2. To
review, alter and amend." N. Webster, An American Dictionary of
the English Lanquage (1828).

The first meaning is consistent with Samuel Johnson's
earlier, and authoritative, dictionary, which defines "Revisal"
simply as "Review; reexamination." S. Johnson, A Dictionary of
the English Lanquage (24 ed. 1756). Similarly, the definition of
"Revision" is listed as "Review." 1Id.
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interpreted to mean alteration, then the clause provides the
governor with the power to alter bills, and denies the
legislature the opportunity to override the altered bills. The
legislature may, however, override the Governor's veto (i.e.,
rejection without modification) of the entire bill. To avoid
this obviogily incorrect interpretation of the Massachusetts veto
provision, the terms "revision" and "revisg}" must be
understood to mean only the power to review,

Moreover, even if the power of "revision" was intended to
permit the Governor of Massachusetts to modify bills, the
President would not possess this power., Early versions of
article I, section 7, clause 2 did use the term "revigion," but
the Framers ultimately adopted the clause without it. The
Framers did not state that the President had the power of
revision, but merely that he could "approve" or "not" the bills
presented to him. Thus, arguments based on the power of revision
cannot be Eied to provide the President with item veto
authority.

In conclusion, the history of the veto power in the States
of Massachusetts and New York prior to the adoption of the
Constitution reveals that item veto authority was not exercised.
In our view, this is a significant historical precedent, which
constitutes persuasive evidence that the Framers did not intend,

el The overall structure of the veto provision in the New York
Constitution of 1777 (as well as that of early versions of the
veto clause proposed at the Philadelphia Convention) indicates
that the term should also be given the meaning "review" in these
provisions,

. Although Professor McDonald states that the Governor failed to
exercise a veto prior to adoption of the United States
Constitution, experience in Massachusetts in the years following
adopting of the United States Constitution would also have
provided evidence of the meaning of the Massachusetts veto
provision to the Framers. The veto, however, was not exercised
in Massachusetts until after the governor was inaugurated in
1825. See A. Nevins, The American States During and After the
Revolution 1775-1789 182 (1969).

2 Madison's Notes, at 388. It should also be noted that there
is no suggestion in the debates that the power of revision would
permit modification of a bill.

4 In addition to the evidence of vetoes exercised under the
Massachusetts and New York constitutions, it should be noted that
the legislatures in both States passed appropriations bills that
aggregated individual items. Therefore, it cannot be argued that
the term "Bill" was understood to mean a single item of
appropriation.
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or even implicitly assume, that the veto power included the
authority to disapprove parts of a bill.

F. Post-Ratification Experience

In this section, we review the historical practices of
Congress and Presidents as related to the question of whether the
Constitution adopts a limited definition of the term "Bill." on
balance, the evidence indicates that the Framers did not intend |
to limit the contents of a bill. The early historical practice
of Congress was to pass bills containing numerous items of
appropriation. Although Congress did not begin the practice of
aggregating unrelated matters in a single bill until the Civil
War, since that time it has occurred reqularly. Moreover,
although Presidents have exercised the veto power differently,
they have been unanimous in the view that they were without |
authority to approve or disapprove parts of a bill. ‘

1. Appropriations -- A review of appropriations bills
passed by the First Congress reveals that numerous items were

included within a single appropriations bill. For example, on |
March 26, 1790, Congress passed "An Act making appropriations for ‘
the support of government for the year one thousand seven hundred ‘
and ninety." See 1 Stat. 104 (1790). Among other things, the |
act contains appropriations for the payment of pensions, for ‘
building a lighthouse on Cape Henry in Virginia, for funding the |
Department of War, for the expenses of the late office of foreign |
affairs, for the services and office expenses of Roger Alden, and
for the services of Jehoiakim M'Toksin as an interpreter and
guide. This bill was by no means unusual, and the statute books
are replete with additional examples. Moreover, we are aware of
no debates in Congress questioning this practice at the time.
Thus, to the extent that the current commentators suggest that a
bill may not contain more than one item of appropriation, their
claims are contradicted by the highly probative and consistent
practice of Congress since its inception; and, as we have already

| explained, the text of the Constitution forecloses finding item

\

veto authority in the President through any route other than an
interpretation of the term *8il1l."

2. George Washington -- This understanding of the veto
Clauses also appears to have been held by President Washington,
During his first term, Washington discussed in a letter why he
approved "many Bills with which [his] Judgment is at variance."
President Washington explained: "From the nature of the
Constitution, I must approve all the parts of a Bill, or reject
it in toto." 33 Writings of George Washington 96 (1940).
Although Washington was never presented with an appropriations
bill with substantive riders, the fact that he was presented with
appropriations bills containing multiple items suggests his
belief that he did not have authority to veto individual items of
appropriation.
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3. Subsequent Congressional Practice -- The meaning to be
drawn from Congress' practice concerning the inclusion in a
single bill of unrelated substantive provisions and substantive
riders on appropriations bills is more equivocal. It does not
appear that substantive legislation was passed by both houses and
presented to the President as part of an appropriations bill for
the first seventy years following the Constitution's adoption,
Attempts to vary from this practice were met with significant
skepticism and debate in Congress, which we briefly describe
below.

The issue of combining unrelated provisions was discussed in
the Senate in 1850 when Senator Benton moved that the Committee
of Thirteen be instructed not to tack any other bill or foreign
matter to the bill admitting California as a State. Senator
Benton introduced the following resolution:

That the said committee be instructed to
report separately upon each different subject
reported to it; and that the said committee
tack no two bills of different natures
together, nor join in the same bill any two
or more subjects which are in their nature
foreign, incoherent, or incongruous to each
other.

Cong. Globe, 31st Cong., 1lst Sess. 793 (1850). Senator Benton
cited authority for the proposition that in the British system it
was considered unparliamentary to tack unconnected bills, and
admonished that "the evil of joining incongruous measures
together by one House, to coerce the assent of the other, or the
approval of the President . . . is just the same."™ 1d. at 794.
Although the bill in question was not an appropriations bill,
Senator Benton cited the parliamentary law of Great Britain in
support of his motion. Discussing the British distinction
between the tacking of substantive riders to appropriations bills
and the tacking of unrelated substantive provisions to each
other, Senator Benton observed:

The case before the Senate is not that
of a tax or appropriation bill: if it was,
the British argument of unconstitutionality
and danger to the country would equally
apply; for, by our Constitution, the House
of Representatives has the exclusive
constitutional right to originate such bills;
and to thwart or impede them, by tacking on
extraneous amendments in this body, would be
to impede the free working of the
Constitution; and, in the case of
disagreement between them, might deprive the
Government of the support necessary to its
existence.

B



Cong. Globe, 31lst Cong., lst Sess. 794 (1850).

It is important for our purposes to emphasize that Senator
Benton's remarks were not addressed to what constitutes a "Bpiil”
for constitutional purposes. Rather, he appears to have shared
the Framers' concern that one house might tack together two
unrelated matters in a single bill. Senator Benton's objection
was a different one: the tacking of unrelated matters together
would prevent all "part[s] of the legislative power [from acting]
freely and fairly -- neither the individual members of the two
Houses, nor the Houses collectively, nor the President himself.
This would be destructive to all fair and wise legislation." 1d.
at 796. Thus, Senator Benton considered tacking to be
objectionable precisely because he believed that the President's
only recourse was to veto the whole, stating:

If the two Houses shall agree in the
conjunction, the President may not, and may
see cause for a veto in one part, and not in
the other; but must disapprove all, in order
to get rid of the objectionable part.

Id.

Confrontation with the House and the President was avoided
when the Senate tabled Senator Benton's resolution as premature
and the Compromise of 1850 permitted the bill admitting

Californig to be passed without the inclusion of unrelated
matters. .

The question arose again in 1856 when the Republican-
controlled House attached to the army appropriations bill a rider
prohibiting the employment of the United States military to
execute the laws passed by the Kansas territorial legislature.
See Cong. Globe, 34th Cong., lst Sess. app. 1089 (1856). The
debate focused primarily on the validity of those laws, although
some senators viewed the act of tacking on the rider as
"revolutionary," again citing parliamentary precedent. E.q.,

id. at 1103 (Mr. Hunter). Other Senators viewed the rider as
merely a condition on the expenditure of funds appropriated by
the bill. E.g., id. at 1107 (Mr. Seward). The Senate refused to
agree to inclusion of the rider and the Congress adjourned
without enacting appropriations for the army.

4. The Civil War Period -- By the time of the Civil War,
however, substantive measures were frequently passed and
presented to the President as "riders" on appropriations bills.

Ao An earlier attempt to tack unrelated bills had occurred in
1820 when the Senate tacked its bill admitting Missouri as a
slave State to the bill admitting Maine. After the House
protested, a compromise was worked out, and the bills were passed
separately.
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The Republicans' control of both Congress and the White House, as
well as the necessity of quick action, may account for the
commencement of the practice. By 1867, however, Congress and the
President were frequently at odds, primarily over Reconstruction.
In that year, the Radical Republicans in Congress passed an army
appropriations bill that included a section purporting to remove
the President's authority to control the Army and placing its
management with General Grant. Perhaps because his opponents
controlled more than two-thirds of both houses, President Johnson
signed the bill. 1In a special meéssage accompanying the bill,
Johnson stated that the substantive provisions of the bill
interfered with his constitutional functions as Commander-in-
Chief. "These provisions are out of place in an appropriation
act. I am compelled to defeat these necessary appropriations if
I withhold my signature to the act. Pressed by these
considerations, I feel constrained to return the bill with my
signature, but to accompany it with my protest against the
sections which I have indicated." VI J. Richardson, Messages and
Papers of the Presidents 472 (1898) ("Messages and Papers")
This episode shows that neither Congress nor the President
believed that a bill could not contain both appropriations and
substantive provisions, even though the President recognized that
this practice burdened his veto power.

By 1873, the practice apparently had become so common that
President Grant called on Congress to propose to the States a
constitutional amendment "To authorize the Executive to approve
of so much of any measure passing the two Houses of Congress as
his judgment may dictate, without approving the whole, the
disapproved portion or portions to be subjected to the same rules
as now." VII Messages and Papers at 242, Again, the fact that
President Grant sought an amendment to establish presidential
authority to exercise an item veto indicates that he did not
believe that the Constitution already provided such authority.

5. The Hayes Vetoes -- The question arose again at the end
of the forty-fifth Congress when the House, now controlled by
Democrats, attempted to tack onto certain appropriations a
provision repealing part of an election law authorizing the use
of federal troops to "keep the peace at the polls."™ The
Republican Senate refused and the Congress adjourned without
passing several requisite appropriations. In March 1879,
President Hayes called a special session of the forty-sixth
Congress to reconsider the needed appropriations. Though the now
Democrat-controlled Senate agreed to pass the desired rider as
part of the army appropriations bill, considerable debate took
place in both houses about the propriety of tacking substantive
legislation to appropriations bills. The Democrats argued that
it was the Republicans who initiated the practice during the
Civil War and that they should not now be heard to object to its
use. The Republicans responded that tacking was not
unconstitutional unless used to exact presidential approval of a
measure that otherwise would be disapproved. According to the
Republicans, during their control of Congress, riders were
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employed only for convenience and not to coerce the President
since President Lincoln did not object to the substantive
measures attached and the Republicans had the votes in Congress
to override any decision by President Johnson to veto such bills.
Thus, the Republicans arqued that President Hayes' objection to
the substance of the rider and the Democrats' inability to
override his veto were the precise reasons for the
unconstitutionality of the current attempt.

Despite these arguments, the Democrats passed the army
appropriations bill with the rider. President Hayes vetoed the
bill on the ground that it would establish the principle that the
House of Representatives "has the right to withhold
appropriations upon which the existence of the Government may
depend unless the Senate and the President shall give their
assent to any legislation which the House may see fit to attach
to appropriation bills. To establish this principle is to make a
radical, dangerous, and unconstitutional change in the character

of our institutions." VII Messages and Papers at 530. President
Hayes elaborated:

The Executive will no longer be what the
Framers of the Constitution intended--an
equal and independent branch of Government,
It is clearly the constitutional duty of the
President to'exercise his discretion and
judgment upon all bills presented to him
without constraint or duress from any other
branch of the Government. To say that a
majority of either or both of the Houses of
Congress may insist upon the approval of a
bill under the penalty of stopping all of the
operations of the Government for want of the
necessary supplies is to deny to the
Executive that share of the legislative power
which is plainly conferred by the second
section of the seventh article of the
Constitution. It strikes from the
Constitution the qualified negative of the
President. . . .

Believing that this bill is a dangerous
violation of the spirit and meaning of the
Constitution, I am compelled to return it to
the House in which it originated without my
approval.

Id. at 531-32, The rider was then passed separately and vetoed
on the merits by President Hayes on May 12, 1879.

Undeterred, Congress tacked similar legislation to a general
appropriations bill for the legislative, executive, and judicial
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departments, which was then vetoed on May 29, 1879. President
Hayes stated:

The objections to the practice of tacking
general legislation to appropriation bills,
especially when the object is to deprive a
coordinate branch of the Government of 148
right to the free exercise of its own
discretion and judgment touching such general
legislation, were set forth in the special
message in relation to [the army
appropriation bill)], which was returned to
the House of Representatives on the 29th of
last month. I regret that the objections
which were then expressed to this method of
legislation have not seemed to Congress of
sufficient weight to dissuade from this
renewved incorporation of general enactments
in an appropriation bill, and that my
constitutional duty in respect of the general
legislation thus placed before me can not be
discharged without seeming to delay, however
briefly, the necessary appropriations by
Congress for the support of the Government,

VII Messages & Papers at 537.

Taking a slightly different approach, Congress next included
in an appropriations bill for the judiciary a provision
prohibiting the use of appropriated funds "to pay any salaries,
compensation, fees, or expenses" to enforce the election laws to
which it objected. VII Messages & Papers at 542. On June 23,
1879, President Hayes vetoed the bill, maintaining that he would
not concede "the right of Congress to deprive the Executive of
that separate and independent discretion and judgment which the
Constitution confers and requires.” I1d. at 544.

Again, on June 30, 1879, President Hayes vetoed a bill
making appropriations to pay fees of United States Marshals and
their deputies since it would have forbade the executive from
making any contract or incurring any liability for the future
payment of money that was necessary to enforce certain provisions
of the election laws. The President maintained his original
position: "The object, manifestly, is to place before the
Executive this alternative: Either to allow necessary functions
of the public service to be crippled or suspended for want of the
appropriations required to keep them in operation, or to approve
legislation which in official communications to Congress he has
declared would be a violation of his constitutional duty." VII
Messages & Papers at 546-47.

Finally, on May 4, 1880, Congress again attempted to amend
the election laws in "An Act to supply certain deficiencies in
the appropriations for the service of the Government for the
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fiscal year ending June 30, 1880, and for other purposes." VII
Messages & Papers at 591. President Hayes' veto message, in

part, was as follows:

The necessity for these appropriations is so
urgent and they have been already so long
delayed that if the bill before me contained
no permanent or general legislation
unconnected with these appropriations it
would receive my prompt approval. . . .

« « « [T]he dangerous practice of
tacking upon appropriations bills general and
permanent legislation . . . opens a wide door
to hasty, inconsiderate, and sinister
legislation. It invites attacks upon the
independence and constitutional powers of the
Executive by providing an easy and effective
way of constraining Executive discretion.

- - . The public welfare will be promoted in
many ways by a return to the early practice
of the Government and to the true rule of
legislation, which is that every measure
should stand upon its own merits.

Id. at 591-92. Having only a bare majority in each house and
realizing that the President would not yield, the Democrats
abandoned their attempt and passed the necessary appropriations
bills free of substantive riders.

Significantly, although President Hayes characterized
Congress' attempts to coerce his approval of objectionable riders
as "a violation of the spirit and meaning of the Constitution,"
his actions demonstrate his belief that his only recourse was to
veto the entire bill. The fact that President Hayes subsequently
called for a constitutional amendment to grant &ge President a
line item veto confirms that this was his view.

6. William Howard Taft -- Writing thirty-five years after
the Hayes vetoes, former President and Chief Justice William
Howard Taft confirmed that President Hayes followed the only
course open to him under the Constitution. Discussing the
President and his role in the enactment of laws, Taft observed:

(The President] has no power to veto parts of
the bill and allow the rest to become a law.

46 Of course, the Constitution gives the President only a
qualified veto, subject to override upon a vote of two thirds of
the members in each house. Thus, had the Democrats possessed
larger majorities in Congress during their struggle with )
President Hayes, they might have succeeded in overriding his
vetoes.
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He must accept it or reject it, and even his
rejection of it is not final unless he can
find one more than one-third of one of the
houses to sustain him in his veto.

W. Taft, The Presidency Its Duties, Its Powers, Its
Opportunities and Its Limitations 11 (1916). Taft, of course,
was not known for taking a niggardly view of executive
prerogatives; and that he did not believe that the President
possesses an item veto suggests just how extraordinary the
exercise of such authority would be.

7. Woodrow Wilson -- On July 12, 1919, President Wilson
vetoed an appropriations bill because he objected to an unrelated
provision of the bill that would have repealed the act
establishing daylight savings time. The appropriations were
necessary to fund the Department of Agriculture during the
current fiscal year, which had already begun. 1In his message,
Wilson stated, "I realize, of course, the grave inconvenience
which may arise from the postponement of this legislation at this
time, but feel obliged to withhold my signature because of the
clause which provides" for repeal of daylight savings time, a
step Wilson believed "would be a very grave inconvenience to the
country." 58 Cong. Rec. 2492 (1919). Congress attempted, but
failed, to override the President's veto, see 58 Cong. Rec. 2551-
52 (1919), and subsequently passed the appropriations bill free
?f th? offending rider, see Pub. L. No. 66-22, 41 Stat. 234

1919).

Similarly, in 1919, Wilson exercised the constitutional
equivalent of an item veto when he vetoed an appropriations bill
on the stated ground that he objected to "certain items of the
bill." Specifically, Wilson objected to a section of the bill
that appropriated $6,000,000 for the rehabilitation and support
of disabled veterans. According to Wilson, that section "would
probably . . . nullify the whole purpose of the [rehabilitation]
act and render its administration practically impossible," as "a
sum approximating $8,000,000 will be required for the mere
support of these men." 58 Cong. Rec. 2493 (1919). Congress
subsequently amended the bill to appropriate $8,000,000 for the
rehabilitation of veterans, and President Wilson signed it into
law. See Pub. L. No. 66-21, 41 Stat. 163 (1919).

On each of these occasions, President Wilson demonstrated
that if Congress is unable to override the President's veto, then
the President's disapproval of the whole bill may induce Congress
to revise legislation according to the President's views. 1In
this way, the exercise of a general veto power may be as
effective as an item veto.

8. Gerald Ford -- On October 14, 1974, President Ford
vetoed a continuing appropriations bill because of his opposition
to "an amendment requiring an immediate cut-off of all military
assistance to Turkey." 10 Weekly Comp. Pres. Doc. 1282, 1283
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(Oct. 14, 1974). Although Congress failed to override the
President's veto, see 120 Cong. Rec. 35609, it quickly passed
another appropriations bill containing a similar provision. On
October 17, 1974, President Ford again disapproved the bill, and
again Congress failed to override his veto. Finally, Congress
adopted a compromise provision, and the President signed the
bill. Although still troubled by the provision, President Ford
observed in his signing statement: "As a result of my vetoes of
two earlier versions of this continuing resolution, the Congress
has eased the most troublesome of the earlier restrictions."™ 10
Weekly Comp. Pres. Doc. 1321 (October 18, 1974).

9. Ronald Reagan -- President Reagan has recently had
occasion to object to the practice of combining unrelated matters
in a single bill. 1In 1986, he signed H.R. 5363 even though it
contained an unrelated and unconstitutional provision that he
would have vetoed if it had been presented separately. In his
signing statement, the President explained:

Although I am signing this bill, I am
very troubled by the inclusion of an
unrelated, last-minute amendment to the
Bankruptcy Code. The Congress' decision to
link such provisions to otherwise desirable
and useful legislation is but one example of
the highly objectionable practice of
combining unrelated legislation in a single
bill. This practice, at a minimum, violates
the spirit of the Constitution by restricting
the President's veto power,

22 Weekly Comp. Pres. Doc. 1567 (Nov. 14, 1§86).

President Reagan has also been presented with numerous
appropriations bills which contained objectionable items and
riders. Last year's continuing resolution presents many
examples. For example, on March 10, 1988, President Reagan asked
Congress to consider repealing or rescinding a 46-page list of
"wasteful, unnecessary, or low priority spending projects that
were included in the full-year fiscal 1988 Continuing
Resolution," stating that "[t]hese are projects that, if I were
able to exercise line item veto authority, I would delete.”
"President's Message to Congress on Revisions to the 1988 Fiscal
Year Appropriations," 24 Weekly Comp. Pres. Doc. 326-27 (Mar. 10,
1988). In his most recent State of the Union Address, President
Reagan called on Congress to reform its budget process and avoid
presenting him with enormous appropriations bills filled with
numerous riders, sometimes just hours before the government is to
run out of money. 1In fact, President Reagan declared that if
Congress presented him with a bill of that sort this year, he
would not sign it. 24 Weekly Comp. Pres. Doc. 87 (Jan. 25,
1988).

- 46 -



III. ALTERNATIVE ARGUMENTS: ANALOGIES
TO JUDICIAL REVIEW AND IMPOUNDMENT

Some commentators have suggested that item veto authority
derives support from the Supreme Court's exercise of judicial
review or the Preiédent's authority to refuse to spend, or
"impound," funds. We discuss each argument in turn.

A. Judicial Review

The fundamental flaw in the judicial review analogy is that
it relates to an entirely different kind of constitutional action
which, unlike the item veto, has absolutely nothing to do with
the lawmaking process. The veto power is a constitutionally
prescribed step in enacting a bill into law. 1In contrast,
judicial review is a power which neither derives from any
lawmaking authority nor which can have any possible effect on
whether something becomes law. Rather, it concerns only a
separate and distinct power of the judiciary to determine whether
a duly enacted law already in effect comports with constitutional
norms and can be subsequently executed or enforced. Accordingly,
the judicial power to interpret existing laws says nothing about
the President's ability to make law.

Moreover, closer examination of the argument reveals
additional, subsidiary problems. 1In its entirety, Professor
McDonald's argument on judicial review appears to be that because
the Framers considered vesting the veto power jointly in the
President and the Supreme Court, and because when it first
exercised judicial review in Marbury v. Madison, the Supreme
Court struck down unconstitutional portions of the law without
invalidating the whole, the President's veto power must also
permit him to strike out objectionable portions of a bill without
vetoing the whole. The Supreme Court's invalidation of a duly
enacted law -- or, in certain circumstances, parts of the law --
is but a concomitant of the fact that the Court may disturb
congressional enactments only to the extent they conflict with
the Constitution. While this action provides support for the
view that the President may refuse to enforce the
unconstitutional portion of a law while executing the remainder,
it hardly suggests that the President may enhance his veto
authority by striking down, on policy or constitutional grounds,
particular provisions of a bill presented. Conversely, if
Professor McDonald's analogy to judicial review were accepted,
then this would suggest that the President may exercise his veto
power only on constitutional, and not policy, grounds.

Moreover, defining an item veto by reference to judicial
review would permit Congress to circumvent that power. Once the

47 Glazier, Line-Item Veto Hides Under an Alias, Wall St. J.,
Mar. 18, 1988, at 26, col. 4; McDonald, Line-Item Veto: Older
Than Constitution, Wall St. J., Mar. 7, 1988, at 16, col. 4.
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Supreme Court decides that a provision of a statute is
unconstitutional, it does not necessarily invalidate only that
provision of the statute. Rather, it will uphold the remainder
of the statute only upon finding that the offending provision is
severable from the rest. See Alaska Airlines v. Brock, 107 S.
Ct. 1476 (1987). To make this finding, the Court must inquire
into whether Congress would have passed the statute absent the
offending provision. If the Court concludes that Congress would
not have, then the law must be struck down in its entirety. 1d.
at 1480-81. Thus, if the analogy between judicial review and the
veto is complete, then Congress could easily evade the item veto
thus recognized by including a non-severability provision in
every bill presented to the President. In that event, the
President would be forced to choose between approving or vetoing
the bill as a whole -- the same choice he has now.

B. Impoundment

The commentators also suggest that the President's
historical exercise of impoundment authority was unchecked until
enactment of the Impoundment Control Act of 1874, and, therefore,
that past Presidents' failure to exercise item veto authority is
explained, not by the absence of such authority, but by their
reliance on Ege somewhat narrower, but more effective, power of
impoundment. This argument, however, provides no affirmative
support for inherent item veto authority. Rather, at most, it
partially rebuts any negative inference to be drawn from the fact
that no President has ever asserted or exercised inherent item
veto power. Indeed, since impoundment relates only to
appropriations, the availability of impoundment does not explain
wvhy no President in 200 years has exercised an item veto with
respect to non-appropriations matters.

Moreover, to the extent that the commentators are suggesting
that the President has inherent, constitutional power to impound
funds, the weight of authority is against such a broad pgyer in
the face of an express congressional directive to spend. This
Office has long held that the "existence of such a broad power is

45 The impoundment power is narrower than item veto authority
because the former has no application beyond appropriations. The

impoundment power is more effective because it is not subject to
override,

43 As discussed below, the President may in some instances
decline to spend funds appropriated by Congress in the absence of
an express directive to spend. In such cases, however, the
President is not exercising an inherent impoundment power, but
rather his discretion to direct the manner of executing a law in
the absence of a specific congressional mandate.
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supported by neither reason nor precedent."50 Virtually all
commentators have reached the same conclusion, witggut reference
to their views as to the scope of executive power,

There is no textual source in the Constitution for any
inherent authority to impound. It has been argued that the
President has such authority because the specific decision
whether or not to spend appropriated funds constitutes the
execution of the laws, and article II, section 1 of the Consti-
tution vests the "executive Power" in the President alone. The
execution of any law, however, is by definition an executive
function, and it seems an "anomalous proposition"™ that because
the President is charged with the execution of the laws he may
also gisregard the direction of Congress and decline to execute
them. Similarly, reliance upon the President's obligation to
"take Care that the Laws be faithfully executed," article 11,
section 3, to give the President the authority to impound funds
in order to protect the national fisc, creates the anomalous
result that the President would be declining to execute the laws

+0 Memorandum by Assistant Attorney General William H.
Rehnquist, re Presidential Authority to Impound Funds
Appropriated for Assistance to Federally Impacted Schools,
December 1, 1969, at p. 8 (hereafter "Rehnquist Memorandum"); see
also Memorandum to Clark MacGregor, Counsel to the President,
from Ralph E. Erickson, Acting Assistant Attorney General, re
‘Constitutional Power of Congress to Compel Spending of Impounded
Funds, January 7, 1972; Memorandum to the Attorney General, from
Ralph W. Tarr, Acting Assistant Attorney General, re Legal

Authority to Take Action to Forestall a Default, October 2%,
1985.

o1 E.g., Neuren, Addressing the Resurgence of Presidential

Budgetmaking Initiative, 63 Tex. L. Rev. 693 (1984); Harner,
Presidential Power to Impound Appro riations for Defense and
Foreign Relations, 5 Harv. J. Law & Pub. Pol. 131 (1982); Note,
Impoundment of Funds, 86 Harv. L. Rev. 1505 (1973); Note,

Protecting the Fisc: Executive Impoundment and Congressional
Power, 82 Yale L.J. 1636 (1973).
52 Rehnquist Memorandum at p. 11; Note, Protecting the Fisc:

Executive Impoundment and Congressional Power, 82 Yale L.J. 1636,
1640 (1973).

A contrary view was expressed by Deputy Attorney General
Sneed in a statement before the Senate Subcommittee on Separation
of Powers, February 6, 1973. Mr. Sneed stated that the Constitu-
tion's grant of "executive power" to the President gave the
President the power and responsibility to administer the national
budget and protect the public fisc, and that accordingly the
President had the power to impound funds the expenditure of which
would threaten fiscal stability. For the reasons set forth
herein, we disagree with that view.
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under the claim of faithfully executing them.53 Moreover, if
accepted, arguments in favor of an inherent impoundment power,
carried to their logical conclusion, would render congressional
directions to spend merely advisory.

In addition, because an inherent impoundment power, as
indicated above, would not be subject to the limitations on the
veto power contained in article I, clause 7, an impoundment would
in effect be a "superveto" with respect to all appropriations
measures. The inconsistency between such an impoundment power
and the textual limits on the veto power further suggests that no
inherg&t impoundment power can be discovered in the Constitu-
tion.

Nor has an inherent power to impound been recognized by the
courts. Although we are aware of no Supreme Court cases directly
on point, Kendall v. United States, 37 U.S. 524 (1838), can be
read to support the proposition that the Executive's duty
faithfully to execute the laws requires it to spend funds at the
direction of Congress. Further, one lower court, in a decision
arising out of the Nixon impoundment controversy, held that at
least with respect to the programs before it, the President had
no inherent constitutional authority to impound funds in the face
of a congressional directive to spend. National Council of
Community Mental Health Centers, Inc. v. Weinberger, 361 F. Supp.
897, S900-902 (D.D.C. 1973). See also International Union,
United Automobile, Aerospace and Agricultural Implement Workers
of America v. Donovan, 746 F.2d 855, 863 (D.C. Cir. 1984) (noting
that several courts had rejected either explicitly or implicitly
the existence of "inherent constitutional power to decline to
spend in the face of a clear statutory intent and directive to do
so"), cert. denied, 474 U.S. 825 (1985); State Highway Commission
v. Volpe, 479 F.2d 1099, 1106 (8th Cir. 1973) (concession by
governmentsghat congressional directive to spend must be
followed).

53

o4 Note, Impoundment of Funds, 86 Harv. L. Rev. 1505, 1514

(1973).

36 In several other cases, although the issue was not always

clearly presented, the courts implicitly found that the President
has no inherent impoundment authority. E.q., Train v. City of
New York, 420 U.S. 35 (1975); City of Los Angeles v. Adams, 556
F.2d 40 (D.C. Cir. 1977); Sioux valley Empire Electric Associa-
tion v. Butz, 504 F.2d 168 (8th Cir. 1974).

56 Although the President has no general inherent authority to
impound funds, we believe that there may be instances in which he
may impound even in the face of a congressional mandate to spend.
For example, Congress does not have the power to compel the
spending of funds for an unconstitutional purpose or in violation
of specific provisions of the Constitution. Accordingly, the

Rehnquist Memorandum at p. 11.
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We recognize, of course, that Presidents have historé;ally
impounded funds, starting at least with Thomas Jefferson.
Although we have not independently reviewed the circumstances
surrounding each such incident, it appears that of those
impoundments not based upon the President's foreign policy
powers, most occurred under statutes that did not contain a
directive to spend, thereby permitting the President to impound
in the face of congressional silence. Cf. Youngstown Sheet &
Tube Co. v. ggwxer, 343 U.S. 579, 637 (1952) (Jackson, J.,
concurring). Determining whether a statute contains or
reflects a congressional directive to spend is a complex

question of stggutory construction, to be determined on a case-
by-case basis,

24 (Cont.) President may impound funds where to spend such funds
would infringe upon his constitutional responsibilities as
Commander-in-Chief or his duties in the area of foreign affairs.

Moreover, when a congressional directive to spend conflicts

with another congressional directive not to spend -- as, for
example, where Congress has established a debt ceiling that would
be violated if the expenditure were made -- the President must

determine which statute controls in accordance with ordinary
principles of statutory construction and, accordingly, in making
that determination may conclude that appropriated funds not be
spent. See Memorandum to the Attorney General, from Ralph W.
Tarr, Acting Assistant Attorney General, re Legal Authority to
Take Action to Forestall a Default, October 21, 1985.

57

Note, Protecting the Fisc: Executive Impoundment and
Congressional Power, 82 Yale L.J. 1636, 1644 (1973).

S8 See also Note, Impoundment of Funds, 86 Harv. L. Rev. 1508,
1507-1508, 1510 (1973). As noted above, however, in such a case
the President is not exercising an inherent impoundment power,
but his discretion in the execution of the laws in the absence of
a specific congressional mandate.

59 E.g., 42 Op. A.G. 347 (1967); Note, Protecting the Fisc:
Executive Impoundment and Congressional Power, 82 Yale L.J. 1636,
1645-53 (1973).

The adoption of the Impoundment Control Act of 1974,
however, may make it doubtful that the President retains some
residual authority to impound funds when a statute does not
mandate spending.

The Act can be viewed as dividing all appropriations
measures into two classes: those that explicitly require that
all appropriated funds be spent, to which the Act by its own
terms does not apply and over which the President has no residual
impoundment authority for the reasons set forth above; and all
other appropriations measures, to which the Act does apply and

over which the President only has such impoundment authority as
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V. RECOMMENDATION

In this section, we outline the ways in which the President
may use his existing at.aority in the lawmaking process to
achieve some of the effects of item veto authority. The
President has many tools at his disposal. The President may
propose legislation to Congress; he may threaten to veto
objectionable proposals prior to passage; he may veto legislation
and, in effect, offer amendments in stating his objections to
Congress, which must be entered at large on the legislative
journals of Congress; and he may call Congress into special
session on extraordinary occasions. Together, these powers place
the President in a substantial position in the lawmaking process.
Just as each house may use its power to shape the form and

contents of legislation, so too can the President, subject only
to override.

As is now the case, the President should propose desired
legislation to Congress. But his role should not end here. 1In
the past, Congress has engaged in the highly objectionable
practices of combining an unmanageable number of appropriations
bills into one measure, of tacking unrelated substantive riders
to such bills, and of combining unrelated substantive provisions
in a single bill, All of these practices impede the proper
functioning of the President's veto authority. Therefore, he
should use that very authority to induce the Congress to abandon
or modify these practices. As noted above, President Reagan has
already informed the Congress that he will not sign an omnibus
appropriations bill for the coming fiscal year, instructing it to
pass thirteen separate appropriations bills as provided by the
Budget Reform Act. 1In addition, the President should state
publicly that he will not consider, and therefore will veto, any
appropriations bills not presented to him within a specified time
before the government is to run out of money, calling to the
public's attention whenever Congress fails to do so. If Congress
argues that circumstances make it impossible to comply, then the
President should simply require Congress to simultaneously
present him with a separate short-term extension of existing
appropriations to give him an equivalent period to review the
bill. Similarly, the President should inform Congress that if it
engages in its now-routine practice of presenting the President
with an omnibus appropriations bill upon adjourning, then he will

i (Cont.) the Act grants, to be exercised in accordance with
the Act's procedures.

Under this interpretation, the President would in effect
never possess any residual authority to impound funds based upon
the provisions of a specific statute. We are informed by OMB
that it interprets the Impoundment Control Act in that way, and
has not claimed that the President has residual authority to
impound in those instances where a given statute does not on its
face mandate spending.
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not only veto the measure, but also exercise his constitutional
authority to call Congress back into special session.

Moreover, the President could go a long way towards
eliminating the second and third practices by stating publicly
that he will veto any appropriations bill containing substantive
riders or any substantive bill containing obviously unrelated
matters. By adhering to these conditions, the President would
provide a strong incentive for Congress to act in an orderly and
responsible fashion. For example, last year, after Congress
failed to override the President's veto of a bill to codify the
Fairness Doctrine, several members of Congress sought to evade
the President's veto by attaching the bill as a rider to the
Continuing Resolution. President Reagan announced publically
that if the rider was included, he would veto the entire
Continuing Resolution. See President Threatens To Veto Money
Bills: Contra Aid, Fairness Doctrine Disputed, Wash. Post, Dec.
19, 1987, at Al0, col. 1. Congress subsequently removed the
rider prior to presentment.

Apart from these formal requirements, the President may use
his authority in the legislative process to have a greater
influence on the contents of legislation. For example, if
Congress presents the President with an appropriations bill
containing wasteful expenditures, then he should veto the entire
measure and identify the objectionable items in his message to
Congress, stating that he will approve the bill upon the removal
of these items. 1In this way, the President will focus public
attention and scrutiny on those items, and shift responsibility
for failure to enact the remainder of the bill on Congress'
decision to include them. Moreover, even if the President's veto
is ultimately overridden, his actions will have placed full
responsibility for enactment of the objectionable provisions with
Congress. Thus, in the case of the last Continuing Resolution,
the President might have vetoed it solely on the ground that he
objected to the last-minute inclusion of funding for French
schools and of a provision designed to divest Rupert Murdoch of
particular communications holdings. Given the public disapproval
of the inclusion of such provisions, this course could only have
enhanced the President's authority. Essentially the same course
could be followed with respect to objectionable, albeit related,
substantive provisions of a bill.

Although some may argue that assuming such an active role in
the lawmaking process improperly intrudes upon the legislative
prerogatives of Congress, we believe that the Constitution gave
the President these powers to enable him fully to participate in
the legislative process, and to defend that role. 1Indeed,
throughout history, chief executives have used their authority in
the lawmaking process precisely in these ways and with these
effects. Hence, it may be premature to suggest that the
President's existing authority is so inadequate as to suggest
inherent item veto authority before the President has fully
exercised his existing authority.
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CONCLUSION

For the foregoing reasons, we conclude that the recent
claims that the Constitution grants the President inherent item
veto authority are not well-founded. On the other hand, our
review suggests that vigorous use of the President's general veto

power may alleviate much of the difficulties that give rise to
calls for enhanced authority.

Charles J. Coope
Assistant Attorney General
Office of Legal Colinsel
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