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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

DEPUTY DIRECTOR March 23, 1992
FOR MANAGEMENT

NOTE FOR: AL DELLIBOVI
NANCY DORN
HANK HABICHT
ARTHUR ROTHKOPF
ROCKWELL SCHNABEL

LINDA STUNTZ ( /‘/ )
. 4
FROM: Frank Hodsol;4/
SUBJECT: Meetlng on Tuesday, March 23 at 4:00 p.m.
in Room 248 OEOB: Potential Privatization
Initiatives

Attached for the above captloned meeting is a revised draft
paper that identifies the remaining issues and attempts to flesh
out specific initiatives.

It is my hope that we can bring unresolved issues to closure
in order to schedule announcements, beginning in April.

Attachments

cc: David MacIntosh
Bill Burrows
Gene Schaerr
Dianna Furchtgott-Roth



DRAFT
March 23, 1992

POTENTIAL PRIVATIZATION INITIATIVES

This paper revises the March 12 draft. It contains (A) proposed
Government-wide policies and issues with respect to user fees and
Federal recoupment upon asset disposition and (B) proposed
agency-specific initiatives.

The overall goal is several infrastructure privatization
initiatives by April 28, 1992 (as part of the President’s
initiative to promote economic growth and reduce regulatory
burden) .

This paper suggests initiatives in the areas of mass transit,
highways, airports, air traffic control, wastewater treatment,
home ownership, community development, ports, uranium enrichment,
non-nuclear parts facilities, and Army Corps of Engineers’
projects.

Privatization is specifically authorized (or there are no
barriers) in the cases of mass transit, highways, home ownership,
community development, non-nuclear parts facilities, and Army
Corps of Engineers projects. Problems do exist, however, with
respect to airports, waste water treatment plants, ports, and
uranium enrichment facilities. The only place where OMB Circular
A-102 and the Common Rule appear to pose problems involves
airports (and perhaps waste water treatment plants).

OBJECTIVES AND BENEFITS

° Financing Expansion. Support infrastructure expansion and
modernization by leveraging Federal funds and by providing
State and local governments and other users/beneficiaries
greater freedom to sell or lease real property (and related
assets) acquired with Federal assistance. In this manner,
private parties could be encouraged to provide required
expansion or repair activities, and State and local
governments and others could have additional funds to address
local needs.

° Contracting-out. Reduce operational costs and improve
service by transferring day-to-day operatlonal .decisions to
private sector management.

POLICY CONSIDERATIONS

] Protect Public Interest. In working toward these objectives,
Federal policy must ensure that the public interest is
protected. Privatization transactions must meet several
criteria:



- Increase efficiency, effectiveness, or serve an
unsatisfied need.

- Ensure reasonable recoupment of Federal costs (see
"Protect Federal Interests" below).

- Avoid providing undue enrichment to private parties.

- Serve an underlying need, and not merely be a financial
"gimmick".
- Assure private "monopolies" do not inappropriately

reduce service or increase charges (see "Protect User
Interests" below).

Protect User Interests. An advantage to privatization by

State or local owners of public infrastructure (e.qg.,
airports) is realization in cash of their assets’ appreciated
value. Users (e.g., airlines) worry that they will then have
to pay increased user fees to meet the private owners’ need
for a return on investment in an asset that already has been
fully capitalized with taxpayer funds.

- This is not a problem for unappreciated or rapidly
depreciating assets (e.g., waste water treatment
plants, vehicles, etc.).

- These additional user costs must be balanced against
operational/efficiency improvements and facility
expansion.

Protect Federal Interests. Current Federal policy is
contained in program authorizing statutes, the Common Rule,
and OMB Circular A-102. The Common Rule provides for pro
rata reimbursement to the Federal government for its original
share of project costs.

State and local governments (grantees) believe that they
should be permitted to retain the proceeds from the sale of
appreciated assets that were financed, in part, with Federal
grants. Because the funds were provided as a grant, rather
than as a loan or equity investment, the States claim
repayment (or at a minimum "full" repayment) is unreasonable.
However, most grant agreements provide (by incorporating the
Common Rule by reference) that the Federal Government has a
reversionary interest in assets funded with Federal grants in
the event that ownership of the asset changes to a non-
eligible owner (even where the original use is retained).

Potential private purchasers of appreciated assets claim pro
rata Federal reimbursement discourages State and local

governments from privatizing since a large percentage of the
proceeds would go the Federal Government (and access to some



Federal grants would also be lost). So far as we know, this
has been a problem only in the case of airports. Mass
transit privatization moves forward notwithstanding the
Common Rule. This means that, in the case of airports, a
cash infusion for appreciated value may be a precondition of
their willingness to privatize (e.g., the Cuomo proposal).

° Support Federalism. Federal policy should leave specific
asset privatization decisions to State and local entities.
Because many State and local governments are currently
experiencing budget shortfalls, they are seeking to improve
the utilization and operation of their assets.

INITIATIVES

A. Government-wide

(1) Issue Government-wide Executive Order or Other Policy
Document

Exceptions to the Common Rule may be provided by agencies on
a "case-by-case" basis and by OMB on a "class" basis. It is
suggested that the Reagan Administration’s policies
discouraged such exceptlons. (N.B. So far as we know, the
only place where it is now claimed that the Common Rule poses
a problem involves airports.)

RECOMMENDATION. Issue an Executive Order or other policy
document that:

(a) articulates Administration policy in favor of
infrastructure privatization where it increases local
flexibility or efficiency and serves the public
interest;

(b) asks agencies to review their grant programs and real
property holdings for asset disposition considerations;

(c) asks agencies to develop conforming policy statements;
and

(d) asks agencies to provide case-by-case exceptions to the
Common Rule’s asset disposition requirements for real
property and related equipment if certain conditions are
met. These conditions would require a contract or
regulatory mechanism between the grantee and the new
owner which provides appropriate controls on (i)
subsequent sale, (ii) limitations of price and service
changes for the primary revenue streams, (iii) covenants
concernlng capital investments, and (iv) a reversionary
interest in the event of insolvency or other failure to
perform.
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(2) Change Government-wide Policies on User Fees and Federal
Recoupment

Administration policies with regard to the following issues
can be incorporated now in the policy document described in
"(1)" above, and agencies could then except transactions on a
case-by-case basis from the Common Rule. Changing the Common
Rule would require a full rulemaking process.

ISSUE (a): User Fees Related to Appreciated Assets

° How should user fee increases be constrained in relation to
private purchases/leases at appreciated levels?

Background. This issue is particularly difficult in the case
of airports which have appreciated with the escalation of air
traffic utilization (including especially the appreciation of
the value of surrounding land for airport related
development). The Administration should seek to avoid
financial transactions which would cause existing users
(e.g., airlines and their passengers) to pay additional
amounts to help a private investor recoup its financing costs
and local taxes for non-air traffic related development.

Possible Solution. A contractual or regulatory mechanism to

d?? ensure that such costs are not borne by existing airport

users is needed. Limits should be placed on increases in
price or reductions in the availability of certain services
for existing users: landing fees, terminal/hanger rent and
space, and gate charges for commercial airlines; passenger
drop-off/pick-up charges; rental counter rent/space for
ground transportation companies; and passenger facility
charges and parking fees for travellers). These limits
should be related to that portion of the investment
attributable to the airport as such.

The owner would remain free to develop additional services
and expand airport utilization to obtain a return on
investment. That portion of the appreciated price related to
ancillary development (e.g., hotels, shopping centers,
commercial office space) should be recouped through returns
from those developments.

ISSUE (b): Federal Recoupment

. What compensation should the Federal government receive upon
asset sale/lease?

Options
a. Pro-rata (i.e., If the Federal matching share was 70%,
then the Federal government receives 70% of the




C.

proceeds). This is the policy in the current Common
Rule. However, this option substantially reduces the
incentive for State and local governments and others to
privatize where the assets in question have appreciated
and were built with a high Federal matching
contribution (e.g., airports).

Original grant. By not requiring an inflation adjusted
repayment or interest, this option provides a limited
incentive for privatization, especially for older and
depreciated projects. It relates Federal recoupment to
the length of time the Federally funded real property
had in fact been in use under public ownership. It
also provides for repayment of Federal "book value."
However, this would prevent privatization of
depreciated assets because the asset’s fair market
value is less than the original grant amount.

No Compensation. The Federal Government could treat
society’s benefit from the infrastructure expansion as
its equitable consideration. By avoiding repayment,

the State and local government or private entlty could
use/reinvest the funds as it chooses. It is disputable
whether or not "society’s benefit" provides (legally)
sufficient equitable consideration for the Federal
government.

- If there is no Federal recoupment, should timing
- restrictions should be placed on the grantees
ability to sell/lease the asset?
(Options: (1) No timing restrictions, (2) 5 years,
or (3) 80% of useful life).

Should the choice of one of the options above be linked to

whether the initial Federal investment in the assets assumed
revenue generation for the Federal Government or obligations
to repay the Federal Government?

Should the choice of one of the options above be linked to

whether the grantee’s use of the proceeds is restricted to
the original purpose of the grant or infrastructure
generally?

B. Agency S8pecific Initiatives.

(Attachment)



B. Agency Specific Initiatives.

DRAFT

H Agency/Area I Discussion | Initiative Actions "

DOT/FTA:
Mass Transit

Objectives: Leverage Federal funds to support the
expansion and efficient operation of mass transit.

Background:

® Contracting-out. FTA presently supports competitive

contracting of public transit services and development

of independent free market services (10-50%
savings). For example, San Diego saved 43 percent
by competitively contracting their bus and van
services.

® Expansion/Modernization: FTA promotes private

sector involvement in transit infrastructure financing
through joint development and other private sector
tools. Initiatives include joint development (Metro),
turnkey projects (Hawaii light rail), cross-border
leasing (BART), and Certificates of Participation (Los
Angeles buses).

Legal Framework: The Urban Mass Transit Act of 1964
(as amended) establishes (1) a formula assistance
program that provides capital (80:20 match) and
operating (50:50 match) assistance, (2) a major
investment grant program (80:20 match), and (3) a
requirement that Federally assisted local mass transit
include private enterprise to the maximum extent
possible.

Issue: Contracting-out to reduce operating costs needs to
be emphasized. A mechanism needs to be developed to
utilize privatization lessons learned here for other
applications.

Proposal:

® Highlight the Administration’s support for
competitive contracting for the operation of transit
services.

-- Announcement of Federal Capital bus grant for
newest privatization project -- suburb to
suburb service ($5 million);

Los Angeles, CA. March/April 1992

-- Selection of private contractor for service
expansion; Las Vegas, NV. April 1992

-- Announcement of Mayor’s privatization plan
(preliminary); Indianapolis, IN.

TBD/April/May 1992

® Make grant awards for entrepreneurial ventures.
-- Joint Venture for traveler centers ($500K).
April 1992
-- Combined courier and transit services (market
research, $80K); Tysons Corner, VA.
April 1992
-- Metro transit company serving 5 black
colleges; Orangeburg, SC.
Ribbon-cutting scheduled. April 23, 1992
-- Reverse commute service (planning, $50K);
Baltimore, MD. Service to begin within 4
months of grant. April 1992

® Highlight the Administration’s support for private
sector ventures.
--  Purchase of buses, communications system
and etc. for $30 million ($22 million is FTA
share); Sacramento, CA.

Closing ceremony. Early April 1992

DRAFT



DRAFT

DOT/FHA
Highways

Obijective: Leverage Federal funds to implement needed
highway improvement (and expansion) projects.

Description:

® Matching Grants. The Federal matching share is
normally between 50 percent and 80 percent.

® State Action: Many States will need to enact
conforming legislation to take advantage of the
public-private toll funding provisions.

® FHA Guidance. FHA guidance explaining the process
for private sector involvement was issued on March
12, 1992 to its field offices. It leaves important
decisions concerning "reasonable rates of return” to
State discretion.

Legal Framework:

® Historical. Traditionally, Federal highway matching
funds could only be used for publicly owned toll-free
projects (except bridges and tunnels).

® Present. The Intermodal Surface Transportation
Efficiency Act of 1991 allows (1) public and private
funds to be commingled for new and reconstruction
highway projects (including bridges, ramps, etc.), (2)
tolls both at the outset and to remain after the
original costs have been recouped, (3) conversion to
tolls of existing bridges and tunnels upon
reconstruction or replacement, and (4) Federal
assistance through State loans to privately-owned
tolled projects.

Issue: Since the FHA guidance was just issued, States
and interested parties need to be made aware of the
process.

Proposal:

® FTA issued guidance to field on private/public
highway funding earlier this month. It allows for
substantial State flexibility. March 23, 1992

® Educate States through an informational campaign
about FHA's new policy guidance, requirements,
and its implication for State action (to create
conforming legislation). April/May 1992

® Send out "action” teams to work with ___ States
in developing private/public projects during FY
1992. 1992

® Highlight the private sector plan to build a private
toll road (without Federal assistance). Financing
for Dulles toll road extension should be completed
soon. May 1992

® A major milestone is scheduled for May in one of
four planned private toll roads to be built in
California. This road (SR91) is to be a 10 mile toll
highway located in Orange County, CA. There
may be an opportunity for a joint State-Federal
announcement.
last week of May 1992

DRAFT




DRAFT

DOT/FAA:
Airports

Objectives: (1) Support airport expansion/modernization
and (2) improve operational efficiency.

Background:

® (Contracting-out: Under present policy, contracting-
out of airport operations/management is permissible
and occurs at several airports (e.g., Burbank).

® Expansion/Modernization: Airport expansion is
supported by (1) Federal "Airport Improvement
Program (AIP)" matching grants (75 to 90% Federal
share) with financing through a 10 percent ticket tax,
and (2) local passenger facility charges ($3 maximum
per person).

® Current Interest: Local officials in Los Angeles (LAX),
West Palm Beach, New York City, BWI, and Santa
Clara County have recently expressed an interest in
exploring airport privatization.

DRAFT

Proposal:

® Provide Secretary with an options paper on airport
privatization.
[First week of April 1992]

® Receive Secretarial decision. [April 15, 1992]




DRAFT

® Albany Case: The only serious airport privatization
proposal this decade was Lockheed/BA’s proposal (in
1989) to obtain a 40 year lease of the Albany County
airport. Due to concern over the legality of a
proposed upfront payment of $30 million generated
from prior airport operations from the airport to
Albany County (to be reimbursed by Lockheed), FAA
withheld approval. Subsequently, OLC determined
that the payment represented repayment of Albany
County’s unreimbursed costs and was therefore legal.
However, questions remain regarding the ownership
of equity appreciation in airports and the application
of user fees. OLC also said that FAA could regulate
the level of user fees that could be charged (including
whether those fees might include reimbursement and
a return on equity investment).

Legal Framework: The grant programs’ authorizing
legislation (49 USC 2210) contains covenants for
grantees:

(1) "All revenues generated by the airport, if it is a
public airport [defined in Section 2202], and any
local taxes on aviation fuel.... will be expended
for the capital or operating costs of the airport...."

(2) "The airport to which the project relates will be
available for public use on fair and reasonable
terms and without unjust discrimination [with
respect to fees and usage]...."”

Interpretation of these clauses has been in dispute in the
past. Transactions could be structured to include the
sale of terminals or land, or the long term lease of
terminals or land.

DRAFT




Issues:
1.

DRAFT

FAA traditionally has been reluctant to approve
airport privatization transactions due to concerns for
airport users. The concern is that airport users would
have to pay fees in excess of any benefits derived
from operational efficiencies. Should airport
privatization be permitted from a policy perspective?

FAA Chief Counsel’s position on whether there can
be returns on private investment equity is today
unclear. OLC says FAA has discretion to provide for
such returns even if the airport remains a "public
airport” (i.e., eligible for continuing Federal grants).
N.B. A private party can under the law purchase a
currently "public airport™ and operate it privately (for
public use), but in that event, the private party (under
the Common Rule) may have to repay the pro rata
Federal share of the airport’s fair market value (as
well as be ineligible for future AIP grants). Do we
need legislation to allow appropriate airport
privatization, or can this be does administratively?

DRAFT
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DRAFT

DOT/FAA:
Air Traffic
Control

Obijective: Without reducing passenger or aviation safety,
increase the efficiency and cost effectiveness of air
traffic control (ATC) tower operations.

Background:

Benefit. The Inspector General estimates a two to
three year payback by converting existing low level
(i.e., level 1 and 2) VFR towers from public
employees to private controllers.

One-time costs. FAA estimates that conversion costs
are approximately $400 thousand per tower, primarily
for providing permanent changes of station to the

active FAA controllers (5 to 10 controllers per tower).

Turnover/training. Air traffic controller turnover is
already high in these facilities. The FAA does not
need to use these towers as training stages for

Federal controllers on their way to bigger facilities.

Progress. To date, FAA has contracted-out operations
for its 26 new VFR towers, but has converted only 1
part-time tower (Martha's Vineyard). FAA states that
the lack of progress is due to insufficient funds for
conversion.

Legal Framework: There are no legal constraints to
contracting-out.

Issue: Conversions of existing low level towers are not
occurring although the cost is minimal.

Proposal:

® Support legislation to make contracting-out
easier for State owned low activity air traffic
control towers. Legislation Pending

® Begin cost comparison study required by Circular
A-87 for ___ towers. April 1992

® Complete contracting-outof __, _ ,and ___
towers during fiscal years 1992, 1993 and 1994,
respectively. 1992-94




i g [~ |

EPA: Objectives: (1) Support the expansion and replacement of | Proposal:
Wastewater aging wastewater treatment plants, and bring these
Treatment Plants | facilities up to current EPA standards. (2) Increase the A. Rulemaking

operating efficiency of plants.
® Publish in the Federal Register proposed

Background: rulemaking that provides for less than 100 percent
public ownership. [by March 31, 1992]
® Expansion/modernization. Throughout the 1970s and
1980s, local governments received matching grants ® |ssue final rule to enable disposition of wastewater
(55 percent Federal share) to support wastewater treatment plants. [July 1, 1992]
construction needs. Beginning in 1990, these grants
were replaced completely by State revolving funds ® Be prepared to approve ___ private-public
(with Federal contributions until 1994). transactions over the next three years.
1992-94
® Contracting-out: Contracting-out the operation of
plants to increase efficiency is currently permissible -- OR --
and occurs in several communities.
B. Legislation
® 1983 Case: EPA requested approval for a sale-
leaseback arrangement for Suffolk County in 1983 ® Seek legislation to increase the private sector’s
which OMB rejected (based on the former Circular A- role in wastewater treatment plants.
102) because the asset had not reached its useful [July 1, 1992]
life. This type of financial arrangement was
subsequently made unprofitable by the 1986 tax ® Be prepared to approve ___ private-public
code’s elimination of applicable depreciation credits. transactions over the next three years.

1992-94
Legal Framework: (1) Authorizing legislation states: "The
Administrator is authorized to make grants... for the
construction of publicly owned treatment works" (33
USC 1281(g)) and "a grant may be made ... to construct
a privately owned treatment works... [that meets
different conditions.]" (33 USC 1281(h)).

Issue: The authorizing legislation provides grants for
"publicly owned treatment works.”" Most grant
agreements provide for the common rule by reference.
EPA believes current law will not permit outright sale or
capital lease. Does the law permit partial public
ownership and public-private partnerships?

DRAFT
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HUD:
Home Ownership

Obijective: Improve living conditions for low income
families by offering equity participation in
homeownership.

Background:

® 5(h) Program. The existing Section 5(h) program
permits public housing authorities (grantees) to sell
their properties (and obtain voucher replacements).

® HOPE Initiative. The HOPE initiative incorporates the
activities in the 5(h) program, and includes other
measures. The HOPE initiative is being phased-in
($351 million enacted in FY 1992; $1 billion proposed
for FY 1993) and the first grants should be issued in
several months.

Legal Framework: HUD has substantial discretion under a
variety of programs (including Section 5(h) and HOPE) to
approve property sales. There are no legal impediments;
however, HUD must provide replacement units (through
vouchers) for units sold.

Issue: None.

Proposal:

Transmit Administration’s proposed legislation,
"Perestroika for Troubled Housing Act of 1992,
that will assist 23 troubled PHAs in disposing of
properties. March 24, 1992

Support HOPE program during appropriations
process as proposed in the President’s Budget.
April-Sep. 1992

Award $10 million in HOPE-3 (single family)
homeownership planning grants and $85 million in
HOPE-3 implementation grants.

1st week of August 1992

Hold selected ceremonies around the following
closing, approval, and occupancy actions:
March/April/May 1992

-- Patterson, NJ. Brooke-Sloate Development.
242 units; occupied.

-- New York, NY. Project Home. 430 units.
Families ready to purchase.

-- Delaware. 15 tenants ready to purchase.

-- High Point, NC. 27 units. All sold.

-- Louisville, KY. Low income conversion.

-- Grand Rapids, MIl. 50 units. 2 units to be
occupied soon.

-- Edinburg, TX. Up and out program. First
resident, Mr. Jose Garcia, selected.

-- Dallas, TX. Seven homebuyers close to
acquiring title.

-- New Orleans, Louisiana. Two residents to
take at any time.

-- Fresno, CA. 30 units. Families in occupancy;
several are close to taking title.

-- Pierce County, WA. 15 units. Closing
ceremony for one resident planned (for early
May).

RAFT
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HUD:
Community
Development
Block Grants

Obijective: Provide Federal support (operating or
infrastructure) for local projects that support certain low
income populations.

Background: This program already indirectly supports
privatization of construction projects. Local governments
are permitted to sell assets constructed with Federal
support without requesting Federal approval. Sales

proceeds are about $400 million to $500 million annually.

Legal Framework: There are no legal barriers; however,
the proceeds must be reinvested in additional applicable
projects.

Issue: None.

Proposal:

® Notify grantees that Federally supported
infrastructure may be sold if the proceeds are
reinvested in other applicable projects.
April 1992

Commerce:
Ports

Obijective: Support local economic development.

Background: Ports are usually operated and owned by
public entities although the majority of terminals are
privately owned. The Economic Development
Administration has supported the development of some
ports. Local governments sometimes have operated
ports at a loss due to their positive effects elsewhere on
the local economy.

Legal Framework: Commerce’s regulations go beyond
the Common Rule in ensuring that the Federal
government receives pro-rata compensation in the event
of privatization.

Issue: Should we seek legislative or regulatory changes
to provide for public asset privatization?

Proposal:

® |ssue policy statement reminding grantees that
present policy permits publicly owned ports and
related facilities to be privatized (subject to local
laws). (The only Federal requirement is pro-rata
repayment of the Federal share of project costs
(which is typically very small).)
April/May 1992

DRAFT
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DOE:
Uranium
Enrichment

Objective: Increase profitability of uranium enrichment
operations by transitioning operations to the private
sector.

Background:

® The Administration has proposed legislation to
achieve this objective.

® The Senate passed the "Energy Security Act of
1992" (S2241). It creates a government corporation
for all enrichment operations but does not provide for
privatization (no objection was made in the last
S.A.P.).

® The House Energy Committee has reported out "The
Comprehensive National Energy Policy Act of 1992."
It provides for (1) privatization of new technology and
marketing services for uranium enrichment activities,
and (2) leasing existing enrichment plants while
maintaining Federal ownership. House action by the
full Space, Science and Technology (SST) and Interior
Committees is expected on March 31 and April 1,
respectively. Final action is expected in May 1992,

® The House Energy Committee and SST
Subcommittee’s Bills require a $500 million and $300
million annual deposit, respectively, into a
decontamination and decommissioning fund based on
collections from the corporation and domestic nuclear
utilities.

Legal Framework: Legislation required. The government
corporation is viewed as a necessary interim step before
privatization to enable the corporation to develop a
financial history.

Issue: How can we ensure that eventual legislation
provides (as in the Administration’s proposal) for
transition (after 5 years as a government corporation) to
a private entity.

Proposal:

® Administration will work with the Congress to
obtain the Administration’s position.
Legislation pending




DOE/DP:
Non-nuclear
facilities

Objective: Maximize privatization and consolidate
manufacturing operations for the Nuclear Weapons
Complex’s (NWC) non-nuclear activities to improve
operational efficiency and cost effectiveness.

Background: A Privatization Planning Panel was launched
in January 1992. The panel examined 120 NWC
manufacturing activities and nominated 33 for
privatization during the 1992-95 period. Sandia National
Laboratory is developing detailed plans for transferring
activities into the private sector in conjunction with the
NWC reconfiguration. In addition, the study concluded
that consolidation of manufacturing operations is needed.

Legal Framework: No barriers, but environmental impact
study required for plant consolidation activities.

Issue: How quickly can privatization occur?

Proposal:

facilities into one or two locations.

Complete NEPA study for plant consolidation.
December 1992

Consolidate the activities in DOE’s three current
FY 1995

Army Corps of
Engineers:
Transfer of
Federal Facilities
to State/local
Governments

Obijective: Devolve responsibility to State agencies for
land and related recreation facilities at Corps projects.

Background: When building a dam or other major project,
the Corps also constructs recreation facilities (picnic
area, boat launching) at the site. The Corps spends
$140 annually to operate these unrelated recreation
facilities.

Legal Framework: No specific legislative barrier exists.
However, the Corps must declare the properties excess;
then GSA with Interior’s approval may transfer them to
the States pursuant to the Federal Property and
Administrative Services Act of 1949,

Issue: Will progress in this area create Congressional
backlash?

Proposal:

Complete environmental assessment and hold
public meeting necessary for transfer of
Wynoochee multiple-use reservoir project to
Aberdden, WA. April 1992

Complete Memorandum of Agreement between
the Corps, GSA, and Interior to expedite transfer
of Federal recreation areas to State and local
governments where requested (no change in land
use is permitted). April 1992

[Transfer ___ of the 1900 Federal recreation sites
to State governments during FY 1992 and 1993.]
1992-93

DRAFT
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SHAW, PITTMAN, POTTS & TROWBRIDGE

A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

2300 N STREET, N. W,

TELEX/CABLE WASHINGTON, D. C. 20037 VIRGINIA OFFICE
89-2693 (SHAWLAW WSH) 1501 FARM CREDIT DRIVE
= MCLEAN, VIRGINIA 22102
TELEPHONE (703) 790-7900

(202) 663-8000
FACSIMILE

(202) 663-8007

March 20, 1992

WRITER'S DIRECT DIAL NUMBER

Cameron Findlay, Esq.

Deputy Assistant to the President
and Counselor to the Chief of Staff
The White House

Washington, D. C. 20500

Dear Cam:

As several Department of Transportation officials requested, we
have prepared a memorandum on legal and policy issues related to
airport privatization. A copy is enclosed for your review.

Our client, Lockheed Air Terminal, Inc. is seeking guidance on
federal policy on airport privatization. As our memorandum dis-
cusses, no statutory changes are needed; and there are only a
handful of policy or regulatory revisions needed to assure both
public owners and companies such as Lockheed that the full range
of privatization options may be considered for use and the most
appropriate alternative chosen in a particular case.

The memorandum also addresses the mechanisms readily available to
guard against a number of potential problems that have been
alleged might result from privatization of an airport.

We and Lockheed Air Terminal, Inc. both welcome the opportunity
to discuss these issues with you and to answer any questions you
may have. We appreciate your interest in this important subiject.

Sincerely,

oeEy i

Robert Cohn /ZQ\L(’\CM /:

Enclosure




LEGAL ANALYSIS AND POLICY RECOMMENDATIONS PERTAINING TO
PRIVATIZATION OF PUBLICLY-OWNED, PUBLIC-USE AIRPORTS

PREPARED BY:

JIM BURNLEY
ROBERT E. COHN
SHAW PITTMAN POTTS & TROWBRIDGE
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| I. INTRODUCTION AND OBJECTIVES

"There are many areas where increased private
sector participation in transportation offers
significant benefits, for example, in public
transit, passenger rail service, airports,
air traffic control towers at low-activity
airports, toll roads and bridges, and
intermodal facilities. The Federal Govern-
ment encourages such involvement." U.S.
Department of Transportation, "Moving America
- New Directions, New Opportunities: A State-
ment of National Transportation Policy Strat-
egies for Action", at 58 (1990) (emphasis
added) .

"Our companies can't compete if the govern-
ment chokes them off in red tape. We've got
to stop counterproductive regulations that
cripple your freedom of action and cost this
country jobs." President George Bush, Speech
to Economic Club of Detroit, March 13, 1992.

This memorandum has been prepared on behalf of our client,
Lockheed Air Terminal, Inc., to assist Department of Transporta-
tion officials and others as they consider issues relevant to

airport privatization.



It is our conclusion, as discussed in detail below, that
existing law permits privatization of airports and gives the Sec-
retary wide discretionary latitude to adopt policies permitting
the full range of privatization options. Thus, we submit there
are no statutory impediments under current law to the sale or

lease of a publicly-owned airport to a private entity.

The Department of Transportation can and should take the
initiative to permit state and local governments to privatize
their airports, should they choose to do so. Through the exer-
cise of the Department's existing discretionary authority it can
remove the few impediments remaining on the federal level, while
continuing to assure that federally-subsidized facilities are

fully available to the public for aviation uses.

Although the primary purpose of this memorandum is to offer
legal and policy analyses of airport privatization issues, as a
preliminary matter, we believe it is important to give a brief
overview of the national public interest benefits of permitting
the privatization of airports. To many people, these benefits
are quite evident; yet there are others who argue, much along the
same lines as those who opposed airline deregqgulation, that the

private sector cannot be trusted with such responsibilities.

Every component of the aviation industry shares a common

goal: to maintain a safe, efficient nationwide system of



airports that has the flexibility to handle the growing service,
capacity and financial needs of civil aeronautics. While the
U.S. aviation system has grown rapidly since deregulation, con-
tinuing growth in airport capacity is threatened in many areas by

1/

financial and environmental problems.=’ Privatization can be a
partial remedy in particular instances to the need for accommo-
dating such growth, by permitting the use of private capital to
meet needs for which public funds are not readily available. The
Department of Transportation need not conclude that privatization
is a panacea; but it should recognize the value to the national
aviation system of policies that permit, or even encourage, inno-

vative approaches to investment in and efficient operation of

airports.

Private ownership and reliance on the marketplace are funda-
mental precepts of this nation's economic policies. Privati-
zation is not a new concept, but one that has been ingrained in
this country's economic philosophy since its founding. There is
nothing sinister or radical about private ownership of airports.

Many smaller airports are owned and operated by private companies

1/ The 1990-91 recession has caused a pause in growth in pas-
sengers and air traffic, but there is no evidence that this
is a permanent change in the long-term pattern of continuing
growth. In fact, the FAA projects growth in air carrier
operations from 1991-2003 at an annual rate of 2.3%. Domes-
tic RPM's are forecast to increase by 4.1% annually and
international RPM's are forecast to increase by 7% annually
from 1991-2003. FAA Aviation Forecasts, February 1992,
Chapter 1, at 6, 7 and 9.




today. In fact, the FAA has made grants totalling over $40 mil-
lion to over 30 privately-owned reliever airports between 1982
and March 1991, in recognition of the critical role such facili-
ties play in the national system. The FAA already has policies
presently in force expressly contemplating that a public owner
may wish to lease an entire airport to a private entity, and set-

ting out conditions to govern such an arrangement. ee FAA Order

5190.6A, Airport Compliance Requirements, Section 6-5, Use Agree-
ments Involving an Entire Airport at 43 (copy attached as Appen-

dix a).

The Department has recently reaffirmed in its National
Transportation Policy the wisdom of encouraging full participa-

tion by the private sector. That policy stated:

"Continuing and substantial infusions of pri-
vate capital will be required to sustain the
performance of the transportation system and
accommodate increasing traffic. While gov-
ernment bodies at all levels must encourage
and welcome private investment in transporta-
tion, many laws and policies deter such par-
ticipation. Future policy must minimize bar-
riers to private participation in the owner-
ship, planning, financing, construction,
maintenance and management of transportation
facilities and services, while encouraging
state and local governments to do the
same."2

2/ uU.S. Department of Transportation, "Moving America - New
Directions, New Opportunities: A Statement of National
Transportation Policy, Strategies for Action", at 5 (1990).



Privatization as a matter of broad federal policy achieved
landmark status in the Intermodal Surface Transportation Effi-
ciency Act of 1991 where, for the first time in the history of
the federal-aid highway program, state grant recipients were
authorized to loan federal grants to private companies for use in
privately-owned highway, tunnel and bridge projects. Following
the lead of Virginia and California, almost a dozen states have
passed legislation providing for private toll roads and/or high

speed rail facilities.

The list of benefits that may flow in particular instances
from privatizing airports is substantial, including: (1) improved
efficiency, reduced costs and increased revenues; (2) accelerated
airport development of new capacity through more flexible,
streamlined procurement procedures, bringing new infrastructure
online more rapidly than is typically possible for the public
sector; (3) ability to attract large new sources of private capi-
tal not previously available for airport investment; (4) substan-
tial reduction in government costs and financial risk; (5) poten-
tial for increased revenues to state and local governments by
enhancing the tax base, as well as by obtaining value for embed-
ded equity in the airport; and (6) freeing the former public own-

er's bonding capacity to be used for other infrastructure needs.

The case for permitting privatization is clear, and the

Department has recognized its value in its 1990 National



Transportation Policy. The only question is to what extent and
how privatization should be further applied to the nation's air-
port system. The Department is not being asked to coerce public
owners to privatize, or even to provide incentives for
privatization. Rather, a few modest revisions of existing poli-
cies should be made to give public owners an opportunity to
privatize their facilities, should they choose to do so. All
constituencies of the nation's air transportation system can
derive substantial benefits from a policy that permits public
airport owners to sell or lease, as well as contract out their
facilities. Accordingly, Lockheed Air Terminal, Inc. urges the
Department to adopt a policy utilizing its substantial existing
authority to permit the full range of airport privatization

options.

ITI. LEGAL AND POLICY ANALYSIS OF ISSUES AFFECTING PRIVATIZATION

A. Statutory And Requlatory Framework.

The primary statute that governs issues with respect to air-

port privatization is the Airport and Airway Improvement Act of
1982, as amended ("AAIA"), 49 U.S.C. App. 2201 et seg. That
statute provides for federal grants to fund airport development
projects for publicly-owned, public-use airports, as well as for

privately-owned public-use airports. A condition to approval of




3/

any airport grant under the AAIA requires that the sponsor=" pro-
vide in writing certain assurances relating to the manner in
which the airport will be operated including, for example, assur-
ances with respect to safety, civil rights obligations, prohibi-
tions against granting exclusive rights, protections relating to
airspace and hazards, reporting and inspection provisions, avail-
ability of the airport for public use on fair and reasonable
terms, and assurances relating to certain aspects of disposition

of revenue and fee and rental structures.

Privately-owned public-use airports are authorized under the
AAIA to receive discretionary grants. Section 508(b). Section
505(b) (2) of the AAIA provides that a privately-owned public-use
airport which receives federal airport grants must give written
assurances that the airport "will continue to function as a
public-use airport during the economic life (which in no case
shall be less than ten years) of any facility at such airport
that was developed with federal financial assistance under this
Title." Publicly-owned public-use airports must abide by the
written assurances throughout the useful life of the facilities

developed, not to exceed twenty years from the date of acceptance

3/ A "sponsor" is defined in the AAIA to include a private
owner of a public-use airport or a public agency (i.e., a
state or local government or political sub-division
thereof). Section 503(a)(22) of the AAIA.




of the grant offer.é/

These assurances are contained in all
grant agreements and are therefore binding contractual

obligations.

One of the assurances to which an airport sponsor must agree
requires that it not sell, lease, encumber or otherwise transfer
or dispose of any part of the property upon which federal funds
have been expended without approval by the Secretary. FAA Order
5100.38A, Appendix 1, p.3 of 9; Assurance 5.b. That assurance
provides that if the Secretary finds the proposed transferee "to
be eligible under the Airport and Airway Improvement Act of 1982
to assume the obligations of the grant agreement and to have the
power, authority, and financial resources to carry out all such
obligations, the sponsor shall insert in the contract or document
transferring or disposing of the sponsor's interest, and make
binding upon the transferee, all of the terms, conditions and
assurances contained" in the grant agreement. Id. (emphasis

added) .

In addition to the AAIA, some may argue that other statutory

provisions may potentially bear on the issue of privatization,

4/  There does not appear to be an explicit statutory provision

for this duration provision. It is set forth in FAA Order

5100.38A, Airport Improvement Program (AIP) Handbook, Octo-
ber 1989. We note that this FAA Order serves only as guid-
ance with respect to FAA's policy and procedures under the

AAIA. It was not issued pursuant to rulemaking procedures

provided for under the Administrative Procedure Act.



including Section 308 of the Federal Aviation Act of 1958, as
amended, ("FAAct"), prohibiting the grant of an "exclusive right"
for the use of any landing area or air navigation facility upon
which federal funds have been expended, and Section 1113 of the
FAAct relating to "head taxes". These provisions have only
remote applicability to the issue of privatization and cannot be

considered potential legal obstacles to such transactions.é/

5/ The non-exclusive right provision in Section 308 of the
FAAct is also contained in Section 511(a)(l) of the AAIA and
in the grant assurances. The FAA has recognized that air-
port proprietors may exercise but cannot grant the exclusive
right to engage in an aeronautical activity. FAA Order
5190.6A, Par. 3-9d. See also, FAA Order 5190.6A, Par.
6-5(c), (attached hereto as Appendix A), which permits leas-
ing an entire airport subject to conditions which, inter
alia, ensure that the airport will be available for use by
all qualified persons desiring to conduct operations at the
airport.

The Anti-Head Tax provision applies only to Governmental
authorities and prohibits the imposition of a tax, head
charge, levy or other charge, directly or indirectly, on
persons traveling in air commerce or on the sale of air
transportation or on gross receipts therefrom; except that
Governmental authorities owning or operating an airport can
levy and collect reasonable rental charges, landing fees, or
other service charges from aircraft operators for the use of
airport facilities. 49 U.S.C. App. 1513(a) and (b).



B. Analysis Of Key Issues Involving The Consistency Of
Privatization Transactions With Existing Law.

There have been a number of statutory and regulatory provi-
sions that opponents of privatization (sale and/or lease)é/
transactions have suggested constitute legal impediments to those
transactions. These so-called legal obstacles fall within the

following general areas:

& The qualification of the transferee to run an airport.

2. The retention of grant assurances.

3. Concerns relating to (a) public agencies' "cashing in"
on taxpayer money invested in airport development
under grant programs and related issue of (b) the
extent to which previous grants must be paid back to

the federal government.

6/ There is no dispute that contract management arrangements
with private airport operators are wholly consistent with
the law. Such arrangements exist throughout the country
including Burbank-Glendale-Pasadena Airport, Stewart Inter-
national Airport, Westchester County/White Plains Airport,
Albany Airport, Republic Airport, Rickenbacker Airport, and
Atlanta's International Terminal facility. Moreover, air-
ports are also operated pursuant to long-term leases; e.q.,
Morristown Airport (which is owned by the municipality and
leased for a 99 year term), and Teterboro Airport (owned by
the Port Authority of New York and New Jersey and operated
under a 30-year lease/management arrangement), as well as
three public-use heliports in New York City.

- 10 -




4, The public agency's ability to utilize the purchase
price and/or lease payments for non-aviation

expenditures.

5 The debt burden imposed on the airport by the

transaction.

6. The seller's ability to obtain the appreciated value of

airport property.

s The transferee's ability to recover a profit (an

essential requirement for any private enterprise).

8. The transferee's financial condition as it relates to

continued provision of the airport for public use.

impair or otherwise prohibit as a matter of law privatization

transactions involving a sale, lease or other disposition of

7/

publicly-owned airports.—’ Rather, the law gives the Secretary

wide latitude to deal with these issues as matters of policy,

1/ The FAA has recognized the existing legality of leasing an
entire airport. FAA Order 5190.6A, par. 6-5 contemplates a
lease of an entire airport subject to certain conditions to
preserve the owner's rights and obligations under any appli-
cable grant agreement, including the prohibition against
granting an exclusive use, and the availability of the air-
port for use by any qualified person. Many of the condi-
tions contained in that FAA provision involve issues of pol-
icy, which can be modified if necessary to assist

We submit that none of the foregoing issues limit, restrict,
privatization.

- 11 -



including the extent to which the Department should intervene,

through requlatory oversight or otherwise, in these matters.

Lockheed believes, as discussed below, that each of these
areas are susceptible to resolution through the marketplace, and
none will require active regulatory intervention by the Depart-
ment through public-utility type procedures. The following sec-
tions discuss each of these general areas of concern. Because
each concern is implicated differently if the transaction is a
sale or a lease, the discussion will, as applicable, analyze the

issues with respect to both a sale and a lease transaction,

1. Qualification of Transferee to Operate An Airport.

The qualification of the transferee to run an airport is an
appropriate area of concern to the Secretary. Current policy and
standards provide that the Secretary must determine that a spon-
sor of a grant application, whether it is publicly-owned or
privately-owned, establish that it possesses requisite financial
and managerial qualifications. These same standards and prac-
tices should be applied in connection with reviewing a particular
transferee's qualifications. In lease situations, there is less
concern, because the public agency will still own and have sub-

stantial control (through the lease document) of the airport.

- 12 -



2 Retention of Grant Assurances.

The issue of retaining all grant assurances is not an obsta-

cle as a matter of law. The AAIA already contemplates private

ownership of public-use airports and entitles privately-owned
airports to receive federal grants. Thus, Section 509(a) autho-
rizes "any sponsor of a public-use airport" to submit an applica-
tion for federal grants under the AAIA. The term "sponsor" is
defined in Section 503(a)(22) of the AAIA to include "any private
owner of a public-use airport who submits to the Secretary, in
accordance with this Title, an application for financial assis-
tance for such airport." Private owners of public-use airports
are required, as a condition to approval, to submit to the Secre-
tary the assurances set forth in Section 511(a) of the AAIA.
Clearly, there is no legal impediment to the award of federal
grants to a privately-owned public-use airport, or to a private

owner complying with the assurance requirements of the AAIA.Q/

8/  pPrivately-owned airports are eligible for discretionary
grants. Certain privately-owned airports can receive enti-
tlement grants. Between 1982 and March 1991, 13 privately-
owned reliever airports received entitlement grants. There
is nothing in the AAIA that requires a private purchaser
that acquires from a public agency an airport that received
entitlement grants to repay such grants as a condition to
the transfer. This is an issue left by the AAIA to the
Department as a matter of policy.

Grant Assurance No. 5(b), by its terms, provides that if the
Secretary finds the transferee to be eligible under the AAIA
to assume the obligations of the grant agreement, the

Footnote continued on next page.
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Moreover, Lockheed submits that privatization of airports as
a means to achieve greater reliance on the marketplace is
expressly contemplated by the Declaration of Policy of the AAIA.
Section 502(a)(5) provides that:
"All airport and airway programs should be
administered in a manner consistent with the
provisions of Sections 102 and 103 of the
Federal Aviation Act of 1958, with due regard
for the goals expressed therein of fostering
competition., . ."
Section 102 of the FAAct was the keystone provision of the Air-
line Deregulation Act through which Congress freed the airline

industry from the yoke of forty years of economic regulation. It

requires the Department to place "maximum reliance on competitive

market forces" to provide efficiency and innovation. Section

102(a) (4) and (9) of the FAAct (emphasis added).

In a sale transaction, concerns relating to grant assurances

can be dealt with as a matter of policy in the context of the

Footnote continued from previous page.

sponsor "shall" require the transferee to assume all grant
assurances and conditions. This does not mean that the Sec-
retary is required to disapprove a transfer to a private
investor of an airport on which entitlement grants were pre-
viously made. The Secretary could approve such a transfer
and require the seller and the transferee both to comply
with all assurances (a position we recommend that the
Department adopt). Post-transfer, the privately-owned air-
port would not, however, be eligible for future entitlement
grants. See also discussion relating to grant paybacks on
pp. 18-22, infra.

- 14 -



9/

Secretary's contract authority=’ to approve any such sale or
transfer transaction. Thus, as a condition to approval, the Sec-
retary can require that both the seller and the transferee be
jointly and severally obligated to abide by all of the terms,
conditions and assurances contained in the grant agreement. (It

10/ by its

should be noted that since Grant Assurance No. 25,
terms, is only applicable to a public agency, a private owner

would not be required to comply with that assurance.)

The underlying contractual documentation would reflect the
continuation of the assumed assurance liabilities on behalf of

11/ Thus, in a sale transaction, the deed of trans-

both parties.
fer and contract of purchase would contain provisions relating to

the grant assurances by both parties. Similarly, the lease

9/ It is noteworthy that Section 511(a) does not by its express
terms require prior approval by the Secretary of a sale
transaction (or for that matter a lease transaction). How-
ever, the grant agreements contain a provision that the
sponsor "will not sell, lease, encumber or otherwise trans-
fer or dispose of any part of its title or other interests
in the property. . .for the duration of the terms, condi-
tions, and assurances in the grant agreement without
approval by the Secretary." Order 5100.38A, Appendix 1, p.3
of 9, Assurance 5.b. See also Section 519 of the AAIA
granting the Secretary general powers to act.

10/ Grant Assurance No. 25 includes the so-called Revenue Reten-
tion clause, discussed infra at pp. 25-36.
11/ The seller and buyer would both covenant that the airport

would continue to operate as a public-use airport and the
seller would have the right to take back the airport (by
sale or lease through a reverter provision) in the event of
a material default.

- 15 -



agreement would reflect the ratification by lessor and assumption
by lessee of the grant assurances. Hence, the Department will
have the power to seek redress from either the seller or the
buyer in the event of any default in the assurances, with the
ultimate remedy (subject to the applicable provisions of the Act
and due process) of seeking recovery of the federal grant in the

event of a material, continuing failure to comply.

Enforcement of the grant assurances is no more of a problem
in connection with a privatized airport than with other public
and private airport grant transactions. The FAA can rely on both
its contract remedies or on its statutory remedies in the event
of a default to enforce compliance. FAA Order No. 5100.38A pro-
vides that ". . .recoveries of payments by FAA under the grant
shall be in accordance with the legal rights and liabilities of

w12/ p addition, Section 519 of the AAIA authorizes

the parties.
FAA to withhold approval of grants or withhold payments of
grants. It is worth emphasizing that just because an airport is
a publicly-owned airport provides no guarantee that grant assur-
ances will be complied with, as the Department well knows. There
have been numerous instances in which publicly-owned airports
have violated grant assurances and in which the FAA has pursued

enforcement remedies, (e.q., San Francisco International Air-

port). For its part, Lockheed will assume the requirements that

12/ FAA Order 5100.38A, Chapter 11, Par. 1142d.

w 18 =



exist today with respect to any public airport it acquires and
will agree to be subject to applicable penalties that may apply
to the publicly-owned airport seller or lessor. Lockheed would
be willing to accept a condition that requires both the
buyer/lessee and a seller/lessor to accept applicable grant

assurances.

By imposing a condition that obligates the seller to con-
tinue to be bound by the grant assurances, concerns relating to
such issues as exercise of governmental powers that only a public
agency can perform (e.q., eminent domain, zoning, etc.) evapo-
rate. To the extent that public agency action may be considered
necessary under a grant assurance, the state or local government
would still have the ability through the exercise of governmental
police power, to take appropriate action to meet a public

13/

purpose.=

13/ In this connection, it should be noted that privately-owned
public-use airports are eligible for grants for airport
noise compatibility planning and programs pursuant to Sec-
tions 505(a) and (c) of the AAIA for purposes of the Avia-
tion Safety And Noise Abatement Act of 1979. Pursuant to
that Act, grants "may be made to operators of airports
. . .and to units of local government in the areas surround-
ing such airports if the Secretary determines such units
have the capability to carry out projects for which grant
applications are made. . . .Such airport operator may in
turn agree to make the grant available to public agencies in
the areas surrounding such airports. . ." Section 104(c)(1)
of the Aviation Safety and Noise Abatement Act of 1979.

- 17 -




In a lease transaction, the public agency will continue to
own and control (through the lease provisions) the facility and,
as a result, will continue to be obligated to ensure full compli-
ance with grant agreement conditions. Significantly, the Depart-
ment of Justice concluded in a Memorandum to the Department:
"Even if the proposed lease is executed, the county would remain
subject to the assurance requirements in Section 511(a).";é/
Moreover, the Department has the authority, see supra, n.8, to

require the lessee to agree to be bound by the applicable grant

assurance provisions.

3. Recovery Of Prior Federal Grants.

As a matter of law, there is no requirement that grants must
be paid back to the federal government. The issue of recovery of
grants is a policy question, not an issue of law. And, as a mat-
ter of policy, Lockheed submits that the Department should not
require that grants be paid back. Such a requirement would be
impossible to reconcile with a statutory scheme which explicitly
permits discretionary grants to privately-owned public-use air-
ports and discretionary and entitlement grants to privately-owned

reliever airports.

14/ office of Legal Counsel (hereinafter referred to as "OLC"),
U.S. Department of Justice, Memorandum dated February 13,
1991 to C. Dean McGrath, Jr., Acting General Counsel,
Department of Transportation ("OLC Memorandum").
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The issue of grant recovery is one that is implicated only
in a sale transaction. In a lease transaction, the public agency
continues to own the property and therefore remains fully obli-

gated thereunder to comply with and maintain all assurances.

The AAIA is silent on the question of recovering grant funds
in the context of a sale or lease. The AAIA does address the
issue of return of grant funds, but only in the context of a
grant "for the purpose of land for airport development purposes

. . .when the land is no longer needed for airport purposes."

Section 511(a)(14) (emphasis added). In that circumstance, the
airport operator or owner is required to dispose of the land "at
fair market value" or make available to DOT an amount equal to

the U.S. share of the fair market value. Id.

Moreover, in other statutes involving federal grants, Con-
gress explicitly provided for the recovery of prior grants when a
public facility is sold to a private enterprise. See, e.g., Com-
munity Mental Health Centers Act, 48 U.S.C. 2689(m) and the Hos-
pital and Medical Facilities Amendments of 1964 (Hill-Burton
Act), 42 U.S.C. 291i. Obviously Congress could have included a
similar provision in the AAIA, but it did not do so. To the con-
trary, the AAIA expressly contemplates that grants can and will
be made to privately-owned public-use airports. Section 505(a)
and (b)(2) of the AAIA. Given that express recognition, there is

no basis on which to conclude that federal law requires repayment

_19_



of prior grants when an airport changes from public to private

ownership.

By OMB Circular A-102 (Revised), the Office of Management
and Budget directed federal agencies to follow consistent poli-
cies for administering grants to state and local governments.
These requirements, as they pertain to the Department of Trans-
portation, are set forth in 49 CFR Part 18 of the Department's
Regulations. The OMB Circular does not require recovery of
grants. The Department's Regulations, however, provide for pro

rata recovery of grants by the U.S. Government when real property

or equipment acquired with federal grants is no longer needed for

the originally authorized purpose. See 49 CFR §§ 18.31, 18.32.

These provisions would not be triggered in the event of a sale of
a public airport, because the new owner would continue to use the
real estate and equipment purchased with federal grants for their
originally authorized purposes -- i.e., the operation of a public
access airport. To the extent that it could be argued that the
sale would trigger the recovery provisions, both the OMB Circular
(Par. 5) and the Department's Requlations (49 CFR § 18.6) autho-
rize OMB or the Department to grant exceptions or deviations from

the requirements.lé/

15/ There is no valid legal theory on which the United States
could rely to recover federal grants to an airport sponsor
if the airport continues to operate as a public-use airport.

Footnote continued on next page.
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An argument raised by proponents of requiring grants to be
paid back is that it is unfair for the seller to "cash in" on
taxpayers dollars used to fund federally sponsored projects.

This of course is not a legal issue but one of policy. We submit

that the contention is completely unfounded.

First, the grant monies are still embedded in the airport
infrastructure for the benefit of all of the users of the air-
port. Airlines, passengers, the federal government and the air-
port operator continue to derive the benefits from those grants
for which they were made, and the airport remains an important

part of the national system.lé/

Footnote continued from previous page. l
There would be no basis on the grounds of a diversion of
grant money to recover the payments unless the recipient did
not properly use the funds at the time granted. See United
States v. Lutheran Medical Center, 680 F.2d 1211 (8th Cir.
1982), citing United States v. City of Palm Beach Gardens,
635 F.2d 337 (5th Cir. 1981), which held that sale of a
"special purpose" facility constructed with federal grant
money to a profit-making enterprise does not constitute a
"diversion of grant money under a federal grant program”
which would give rise to an action for the Government to
recoup the grants pursuant to 28 U.S.C. 2415(b), so long as
the recipient of the grant "properly employed the money paid
under the grant program for the construction" of a facility
that at the time met the requirements of the statute provid-
ing for the grant.

=
o
~N

By analogy, the Department has authorized airlines to buy
and sell high density airport slots for any consideration.
14 CFR 221. That provision was designed to provide a vehi-
cle by which the marketplace would inject a competitive

Footnote continued on next page.
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Second, the users of the airport (who are the ultimate bene-
ficiaries of the federal grants) remain protected by virtue of
the continued assurances that the prior owner and the new owner

have provided as a condition to the transaction.

A lease transaction is even less a matter of concern,
because the public-owner will still maintain ownership of the
property. To the extent that a lease involves an up-front pay-
meht (equivalent to accelerated lease payments), as a matter of
law, the Department of Justice has advised the Department that

17/ OLC determined that

such payments are valid under the AAIA.
receipt of an initial lease payment by a public agency, for use
in connection with general expenditures unrelated to airport
activity, does not violate Section 511(a)(12), to the extent that

such payment involves a recoupment of capital and operating costs

that the owner had incurred.

Footnote continued from previous page.

discipline to allocate more efficiently scarce resources,
despite the fact that airlines can reap substantial monetary
benefits. Similarly, here, the policy of authorizing
privatization of airports will inject a greater level of
marketplace activity within the airport system, resulting in
improved efficiencies, innovation, and enhanced competition
among airports throughout the nation.

17/ oLc Memorandum at 10, n.l4.
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4, Airport Debt Burden.

An argument against privatization is that the privatized
airport and its users will be "burdened" with new debt to under-
write the acquisition cost. There is no basis to conclude that
the forces of the marketplace will not exercise appropriate dis-
cipline in this area. Airports compete with one another for air-
line service and air traffic. Hub airports, in particular, com-
pete with one another for flow traffic; passengers have a variety
of choices for their routings between city-pairs. The competi-
tion among airports takes many forms and includes airport ameni-
ties, facilities, on time performance, lack of congestion, and,
of course, costs. Any private owner of an airport will necessar-
ily be cognizant of the impact of airport user charges on air
service and air traffic -- the growth of both factors is essen-
tial to long-term economic viability of the airport. It is not
in the best interest of either the private owner or the airline
user for there to be unnecessary or unproductive costs.
Privatization may redound to the significant benefit of airport
users in particular instances through the ability of private
investors to tap new sources of investment for airport develop-
ment and to bring online needed airport and capacity improvements
much more quickly than is often the case with a publicly-owned
airport. In any event, as the Department of Justice OLC Memoran-

dum concludes, the question of rates and charges imposed by an
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airport owner falls entirely within the "fair and reasonable"
clause of Section 511(a)(l) of the AAIA under which the FAA

retains review authority. See OLC Memorandum at 12.

It is somewhat ironic that this supposed "weakness" in pri-
vate ownership would become an issue simultaneously with the
uproar in the airline industry over various proposals by

publicly-owned airports to use Passenger Facility Charges

("PFCs") to fund the debt service on new capital projects. As a
senior official of Northwest Airlines, Inc. said recently, the

competition among major airlines and their respective hubs makes
it impossible for a carrier to pass through PFCs to passengers if

18/ In other

its competitors' hubs do not also charge PFCs.
words, the capital-related costs of an airport are what worries

the airlines most, not the identity of the owner.

For a private buyer, bank lending policies will dictate a
cap on purchase-related debt. Many factors will discipline the
debt formation decision including the number of users serving the
airport and the term of their existing agreements. Should major

airline tenants be near the end of the term of existing

=
|\

Airlines have recently expressed concern about the effects
of PFCs proposed to be imposed by some airports on the air-
lines' competitive positions vis-a-vis airports that do not
impose such charges. See, e.g., Aviation Daily, March 18,
1992, at 477.
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agreements, or hold short-term leases, they will have substantial

influence over the transaction and debt related thereto.

Revenue Retention Requirement.

Section 511(a)(12) provides in pertinent part as follows:

"All revenues generated by the airport, if it
is a public airport,. . .will be expended for
the capital or operatlng costs of the air-
port, the local airport system, or other
local facilities which are owned or operated
by the owner or operator of the airport and
directly and substantially related to the
actual air_transportation of passengers or
property."19/

This provision is commonly referred to as the Revenue Retention

requirement. The requirement has implications for sale and/or

lease transactions.

It has been argued by opponents of privatization that (a) a

public-owner as seller or lessor cannot use the acquisition pay-

ment from a sale or lease for general purposes; (b) a seller can-

not receive (and use for general purposes) the appreciated equity

value of the airport; and (c) an owner or operator cannot retain

a profit on the basis of the Revenue Retention provision.

There is an exception to this provision if covenants or
assurances in debt obligations that were issued prior to
September 3, 1982 by the owner/operator or contained in pro-
visions enacted before that date in governing statutes con-
trolllng the owner/operator's financing, provide for the use
of airport revenues to support general debt obligations or
other facilities. Section 511(a)(12).
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Lockheed disagrees with these arguments and submits that, as a

matter of law, the foregoing are not prohibited under the AAIA.

(i) Purchase price and lease acquisition costs.

We understand that FAA has argued in the past that the
entire transaction cost (either the purchase price for the sale
of an airport or a lease acquisition cost) constitute "airport
revenues" pursuant to the Revenue Retention provision which can-

not be used by the seller for nonairport purposes.

This interpretation has been rejected by the Department of
Justice in connection with the acquisition costs of a leasehold
interest. OLC determined that a proposed $30 million lease pay-
ment to a municipality constitutes "revenues generated by the
airport" within the meaning of Section 511(a)(12). OLC Memor-
andum at 4. Nevertheless, OLC correctly concluded that the same
section of the AAIA "permits an airport owner or operator to
recoup airport-related capital and operating costs through air-
port revenues." The OLC also determined that there was no "tem-
poral limitation on the recovery of such costs." Accordingly,
OLC determined that the municipality would be able to use the

proceeds of the lease transaction for general purposes.

Significantly, OLC also concluded that the extent to which
the lessee could recoup its acquisition costs from the airport

users depends solely on whether including the acquisition costs
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in the lessee's charges to users is consistent with the munici-
pality's continuing obligation under the AAIA to make the airport
available for public-use on "fair and reasonable" terms. OLC
Memorandum at 5. Consequently, the lessee's ability to recoup
its payment depends on policy (not law) as to whether its rates

and charges are "fair and reasonable". OLC Memorandum at 12-13.

As a matter of policy, it would seem entirely appropriate
for the private investor lessee to be able to recoup its acquisi-
tion costs from airport users, since it would, in effect, take
the place of the municipality with respect to the municipality's
prior capital or operating expenditures which have been paid for
by the private investor through the lease acquisition cost.
Accordingly, there is every basis to conclude that recoupment of
the acquisition costs through user charges would be fair and rea-
sonable. Significantly, OLC concluded that with respect to this
issue it does not make any legal difference if the lessee is a

public rather than a private entity. OLC Memorandum at 3, n.3.

In a sale transaction, the purchase price received by the
municipality does not constitute airport revenue that would be

subject to the Revenue Retention clause.

The AAIA does not define the term "revenues" as used in Sec-
tion 511(a)(12). Although Section 511(a)(12) uses the phrase

"all revenues generated by the airport", as a practical matter
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not all revenues are or have ever been considered to fall within
the Revenue Retention clause. For example, revenues received by

airlines and concession services from other users, which are

clearly generated by the airport, are not covered. In this con-
nection, airlines control substantial portions of terminal facil-
ities and sublease those facilities to other airlines earning

=
revenues (and profits). Similarly, concession operators (some of

them operating as master concession managers) earn revenues (and

profits) from facilities at the airport. "Revenues" earned by

tenants have never been considered subject to the Revenue Reten-

tion provision of the AAIA.

The legislative history of the provision further indicates
that not all monies received are intended by Congress to be
included within the scope of this clause. For example, the Con-

ference Report to the AAIA states:

"This provision is not intended to apply to
revenue generated by facilities which are
located on a1rport property but are unrelated
to air operations or serv1ce§‘whtch—suppoft‘
or facilitate air transportation. It would
accordingly not apply to revenue generated by
such facilities as a water reservoir or a
convention center which happen to be located
on airport property, but which serve neither
the airport nor any air transportation pur-
pose. It would apply to such facilities as
terminal concessions and parking lots serving
the terminal or other air transportation pur-
poses." 1982 U.S. Code Congressional and
Administrative News, 1474.
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The legislative history shows that the intent behind the term
"revenues" was to include operating revenues "generated by facil-
ities and activities" relating to the airport. See, FAA Order

5100.38a, at 73.2%/

In short, the legislative history demon-
strates that the term "revenues" refers to income generated by
airport and airport-related facilities activities. A purchase
price reflecting the inherent equity value of the airport was not

21/

intended by Congress to constitute "airport revenues."==

Finally, for accounting purposes "revenues" are distin-
guished from "gains" on the sale of real estate. Revenues are
generally defined as "inflows or other enhancements of assets of
an entity. . .from delivering or producing goods, rendering ser-
vices or other activities that constitute the entity's ongoing

" 2/

major or central operations. Thus, in the accounting sense,

N
o
~N

The FAA Order states "examples of airport revenue include
revenue from service fees, landing fees, lease or rental
fees, usage fees, sale of commodities such as agricultural
or forest products, proceeds from mineral sales or other net
revenue produced from real property."

N
-
~N

Further indication that Congress did not intend the term
"all revenues" to include all revenues at the airport is
reflected in Section 511(g)(2)(B) relating to the so-called
Hawaiian Exception. That section references other types of
funds generated at the airport other than revenue such as
unrestricted cash on hand, and federal funds. 1In short, the
intent was not to have the term revenues to be as all encom-
passing as some might suggest.

22/ statement of Financial Accounting Concepts, No. 6, Elements
of Financial Statements, ¥ 79 (Financial Accounting Stan-
dards Board of the Financial Accounting Foundation 1985).
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revenues are derived from the main activity of the enterprise.
,Gain, however, is defined as "an increase in the equity derived
from peripheral or incidental transactions of an entity and from

all other transactions and other events and circumstances affect-

ing the entity during a period except those that result from rev-

enues or the investments of owners." Id. at 1 82 (emphasis

added). 1In fact, FAA Order 5100.38A at 73 states that "airport

revenue does not include proceeds from the sale of real property

owned by the sponsor."zé/
-

In any event, the scope of the term "revenues" has been left

to the Department to determine as a matter of policy. The

Department has the legal authority to conclude that a purchase

price does not constitute "revenues" u r the Revenue Retention

clause. )
~ause.

(ii) Private Owner/Lessor Profit.

Profits derived from the operation of airports are not per

se prohibited under the AAIA. 1Indeed, it has been recognized

N
w
™

Furthermore, the Revenue Retention clause in Section
511(a)(12) applies only with respect to "a public airport".
A "public airport" is defined in Section 503(a)(17) as an
airport "under the control of a public agency" (i.e., a
state, municipality or political subdivision thereof; Sec-
tion 503(a)(16)). Upon consummation of the sale and deliv-
ery of the purchase price, the airport would no longer be "a
public airport” and therefore, under the AAIA the revenue
retention requirement would not be applicable to the
privately-owned public-use airport.




that airports make substantial profits.g—/ Moreover, Section

511(a)(12) requires the airport operator/owner to "maintain a fee
and rental structure for the facilities and services being pro-
vided the airport users which will make the airport as
self-sustaining as possible under the circumstances." The term
"self-sustaining" does not imply "break-even". A self-sustaining
operation certainly contemplates an operation that has a reason-

able profit.
.

Consequently, as a matter of law, profits by an owner/lessor
are permissible under the AAIA. Lockheed submits that the issue
of profitability relates to the "fair and reasonable" requirement
in Section 511(a)(1l) of the AAIA. The OLC Memorandum clearly
supports this position. Thus, OLC concluded that issues relating
to the Lessee's charges to users depends on whether the "rates is
[sic] consistent with the County's continuing obligation under

the AAIA to make the airport available for public-use on fair and

reasonable terms." OLC Memorandum at 5, n.8.

Lockheed further submits that the question of what proce-

dures DOT may wish as a policy matter to employ concerning "fair

and reasonable" rates should have no bearing on whether the

entity is a public or private enterprise. The fact that a public

24/ see Raleigh-Durham Airport Authority v. Delta, 429 F. Supp.
1069 (1976), at 1076 ("Raleigh-Durham has been consistently
profitable").
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entity may reap profits and reinvest those profits in unnecessary
"field of dreams" airport improvements is no less a burden on
users than allowing a private operator to earn a fair and reason-

able return on investment.

Lockheed submits that public policy does not warrant a ~\TE> L///

detailed public-utility ratemaking type procedure in which the

FAA or DOT become a mini-CAB ratemaking agency. Instead, we

believe that the DOT should continue the case-by-case approach it

now uses to deal with these issues. The Department should rely

first and foremost on the marketplace (i.e., on operator-user
negotiations) and not attempt to apply a general ratemaking pol- &r
icy applicable to all airports. Every airport has different 'JJVK?
financial structures, demands, and characteristics. A system

good for one airport is not necessarily good for another.

The entities involved are sophisticated, knowledgeable f%TW
enterprises which have the resources and capability to protect O A\KD
their interests in the marketplace. Moreover, it is in the best ¥HLU¢QX5

interest of the private owner to reach resolution on its charges
to users.gé/ Indeed, the number of ratemaking disputes over the
years involving airports and users has been extremely limited.

In a deregulated environment, there is no more need to regulate

25/ fThere is substantial competition among airports which disci-
plines pricing behavior. See Aviation Daily, March 18,
1992, at 477 and n.18.
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airport charges than to regulate the fares airlines charge to the

traveling public.

In the unusual event, however, that disputes cannot be
resolved through the commercial marketplace, there are existing Vd

remedies available to airports and users. See, e.g., Indianapo- ~

lis Airport Authority v. American Airlines, 733 F.2d 1262 (7th

Cir. 1984); Denver v. Continental, 712 F. Supp. 834 (D. Colo.

1989); New England Legal Foundation v. Massachusetts Port Author-

ity, 883 F.2d 157 (1lst Cir. 1989). There is no reason for the
Department to assume that these historically used and well
accepted vehicles for resolving issues are not workable in the

context of private ownership.

It may be argued by opponents of privatization that
owner/lessee profits from users cannot be removed and used for
general purposes, based on the Revenue Retention requirement of

Section 511(a)(12). We submit that the law does not so provide.

To the extent that profits are considered to be "revenues"
within the context of Section 511(a)(12), that provision requires
such revenues to be expended "for the capital or operating costs
of the airport."” As the OLC Memorandum states:

"The phrase 'capital or operating costs' in
Section 511(a)(12) is not defined. The
Supreme Court has stated, however, that 'it
should be generally assumed that Congress

expresses its purposes through the ordinary
meaning of the words it uses.' Escondide
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Mut. Water Co. v. Ladolla Band of Mission
Indians, 466 U.S. 755, 772 (1984). 'Capital
costs' and 'operating costs' are generally
understood as referring, collectively, to all
of the costs incurred by a business. [cite
omitted] Consistent with this common mean-
ing, section 511(g) of the AAIA, which per-
mits the use of certain airport-generated
revenues in the State of Hawaii for highway
construction projects, broadly defines the
phrase 'airport capital and operating costs'
as 'costs incurred. . .for operation of all
airports. . .and costs for debt service
incurred. . .in connection with capital
projects for such airports, including inter-
est and amortization of principal costs.' 49
U.S.C. App. § 2210(g)(4)(A). The FAA does
not suggest that a different meaning should
be ascribed to the phrase 'capital or operat-
ing costs' in section 511(a)(12)." OLC Memo-
randum at 7, n.l1l2.

Since there is no statutory definition of these terms, the
Department has the discretion to establish its own policies with
respect to the definition of these provisions. We submit that

- o
under ordinary, accepted regulatory concepts, profits should be

considered an integral component of the cost of capital related

to the airport, since it reflects a return on the capital invest-

ment. Section 511(a)(12) of the AAIA would not by its terms
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prohibit such an interpretation.gé/z—/ It is illustrative to

compare the general language in the AAIA with the language in the
Intermodal Surface Transportation Efficiency Act of 1991, which
also contains a revenue limitation provision. Whereas the AAIA
limits revenues to "capital and operating costs", the Intermodal
Surface Transportation Efficiency Act states as follows:

"All toll revenues received from operation of

the toll facility will be used first for debt

service, for reasonable return on investment

of a private person financing the project,

and for the costs necessary for the proper

operation and maintenance of the toll facil-

ity. . ." Section 1012 of the Act (22 U.S.C.

129(a)(3).
We submit that this strongly suggests the rate of return on
investment can reasonably be considered as falling within the

more general concept of "capital costs", consistent with the

spirit of the legislative history of the AAIA.

26/ 1t is significant that Section 511(a)(12) contained an
express exception to the Revenue Retention requirement for
certain nonairport related debt obligations incurred prior
to the effective date of the AAIA. See, OLC Memorandum at
8. This certainly demonstrates that when Congress intended
to limit costs (or in case of the exception to permit costs
unrelated to the airport) it did so expressly.

7/ Nor can it be argued that the 1987 amendments to this sec-
tion of the AAIA changing the phrase "directly related" to
"directly and substantially related" to air transportation,
suggests that profits cannot be removed. To the extent that
profits reflect a return on capital investment, which
investment was "directly and substantially related to the
actual air transportation of passengers or property" (i.e.,
airport related), that return on investment would be legiti-
mate under the revenue retention clause.
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Furthermore, this interpretation is consistent with the
OLC's interpretation of the legislative history of the AAIA,
which is that "the plain purpose of Section 511(a)(12) is simply
to prevent an airport owner or operator who received federal
assistance from using airport revenues for expenditures unrelated
to the airport." OLC Memorandum at 10. The legislative history
of the AAIA makes clear that the purpose behind the Revenue
Retention clause was to ensure that airport users "not be bur-
dened with 'hidden taxation' for unrelated municipal services."
H.R. Conf. Rep. No. 760, 97th Cong. 2d Sess. 712 (1982). 1In this
case, the recovery of a reasonable return on investment would not
violate the policy behind the Revenue Retention clause, because
the taking of a reasonable profit cannot be properly character-
ized as an "expenditure unrelated to the airport" or as a "hidden

taxation" on airport users.

Accordingly, the only "regulatory" question relating to
profits involves the extent to which profits are "fair and rea-

sonable" under the provisions of Section 511(a)(l). The Depart-
Sl S

ment has ample authority to control that matter pursuant to its
S

contractual powers under the grant assurances with the Owner, and

a history of addressing specific problems, in particular cases,

as they arise.




6. Private Owner/Lessee Financial Condition And Related
Concern About Closure Of Airport.

Opponents to privatization express concern about the poten-

tial financial distress or collapse of a private owner/lessee and

its impact on the airport's availability for public-use. This is

not a legal issue; it is a policy issue. As a legal matter, the
AAIA already allows private ownership of public-use airports and
the making of grants to such owners. The AAIA contains all of
the provisions Congress deemed necessary to protect its invest-

ment in federal grants to private owners.

As a matter of policy, we do not see a basis for treating
privately-owned airports any differently from publicly-owned air-
ports. Municipalities are just as susceptible to financial dis-
tress, insolvency, and bankruptcy as private enterprises. There
are a multitude of communities throughout the country that are
currently experiencing substantial financial distress, and many
are even considered to be insolvent. In fact, such problems are
driving much of the recent interest among many state and local
governments in a long list of privatization opportunities. In
such situations, these communities may not have the wherewithal
to continue to fund necessary airport expenditures. If such cit-
ies went bankrupt, and they are eligible for relief under Chapter
9 of the Bankruptcy Code, the results would not be significantly

different than if a private operator were to experience financial



problems. The private operator will be subject to the same stat-
utory and contractual assurances as the public operator, and
those assurances will necessarily bind its actions, even in a

bankruptcy context.

Second, the fact that a private owner seeks bankruptcy pro-
tection does not mean that the enterprise will not continue to
operate the airport. The reorganization provisions of the fed-
eral bankruptcy law expressly contemplate companies operating in
bankruptcy. Since the 1930's there have been only two investor-
owned utility bankruptcy filings, those of Public Service of New
Hampshire ("PSNH") and most recently, El Paso Electric. Those
private-investor owned entities provide a service to the public
that is arguably more important than the operation of airports.
Under Chapter 11 of the Bankruptcy Code, both PSNH and E1l Paso
Electric continued to operate during reorganization with no

interruption of service to customers.

Although it may be argued by some that a state or municipal-
ity has a greater incentive to prop up a public utility in diffi-
cult economic circumstances, thus averting a disruption of ser-
vice, in light of the significant economic contributions the air-
port makes to the community, a state or municipality would also
have strong incentives to aid a privately-owned airport facility.

For example, in the PSNH case, the New Hampshire Senate
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considered a bill that would have allowed the State of New Hamp-

shire to purchase PSNH with funds from an issue of state bonds.

Furthermore, if the transaction is structured as a lease,
the lessor could impose conditions on the lessee to ensure con-
tinued operation of the airport. If the lessee were to seek
bankruptcy protection, the lessor has some flexibility under the
bankruptcy code to terminate or modify the lease based on the
insolvency or financial condition of the lessee or the commence-
ment of a case, particularly if applicable nonbankruptcy law
excuses the lessor from accepting performance under the lease
from the bankruptcy trustee or its assignee. 11 U.S.C.

365(e) .28/

Finally, the Secretary has the authority under existing law
to take appropriate action, if necessary, to protect the public

interest. The DOT/FAA have a jurisdictional basis to impose con-

ditions on approval of the transfer to ensure continued operation

of the airport. The AAIA gives the Secretary authority to impose

appropriate protections on the basis of his general powers to

approve transfers. Section 519(a) of the AAIA. For example, the
Secretary, as a condition to approval of the transfer, could

require that the former owner continue to be bound by the grant

/’__‘/’—\,

28/ The Bankruptcy code also provides lessors of non-residential
property protections by requiring that if the trustee does
not assume or reject the lease within 60 days, the lease is
deemed rejected. 11 U.S.C. 365(d)(4).
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assurances. That would give the federal government two entities

JI—
from which to seek redress, the seller and the buyer. A key

grant assurance requires that the airport "be available for
public-use." These assurances must be observed "for the useful
life of the facility. . .but not to exceed twenty (20) years."
In addition, the exclusive rights assurance and assurances with
respect to real property acquired with federal funds have no
duration limits. This should provide a sufficient "safety-net"

to ensure continued operation of the airport.

There are a variety of additional protections the Secretary

could consider on a case-by-case basis. For example, the Secre-

P e

tary could, as a condition to the approval, impose reporting

—

requirements on the private owner to the previous owner. He
could insisSt on the establishment of pre-bankruptcy Timancial
conditions which would trigger certain action. For example, the
Secretary could provide that upon the occurrence of a triggering
event, title to the property would revert to the prior public
owner (with an appropriate reversion payment from the public
entity to the prior owner). Alternatively, the Secretary could
require that before any airport is closed, the operation of the
airport must first be offered to the previous public owner

(essentially a right of first refusal) and if that is not exer-

cised to any other public or private interest. Or, the Secretary

could require that the previous public owner obligate itself to
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assume control of the airport in the event of a voluntary or
involuntary cessation of service. These are simply illustrations
of the variety of mechanisms the Secretary could develop on a

case-by-case basis to deal with concerns in this area.

In a lease situation, there would be ample control by the
lessor to ensure continued operation of the airport. Given the
economic importance to the community of the continued operation
of the airport, the state or municipality has every incentive in
either a sale or lease situation to take action to ensure that
the airport remains open and available for use. The underlying
transfer documents would obviously empower the owner to take
action to preserve its interest in maintaining the operation of

the airport.

Lockheed understands the FAA's concerns, but does not
believe that detailed regulatory oversight is needed or should be
imposed in all cases. These issues should be dealt with on a
case-by-case basis, depending on the circumstances of the partic-
ular transaction. The Act currently contemplates private owner-
ship of public-use airports and federal grants to private owners
of public-use airports. Congress and the Department did not see
fit to impose a special detailed regulatory framework to deal

with these private owners.
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III. CONCLUSION.

Lockheed submits that permitting airport privatization rep-
resents sound public policy and should be pursued with vigor by
the U.S. Government and the Department of Transportation. It is
clear that the Department has broad discretionary authority under

existing law to authorize the full range of privatization

options, including the sale of public airports to private enter-
prises, the long-term lease of public airports to private les-
sees, as well as management contract arrangements. Privatization
has become an accepted method for enhancing public-use infra-
structure throughout the United States, and it is the policy of
the Department and the Bush Administration to encourage its use.
Airport privatization projects throughout the world are becoming
increasingly popular. Permitting airport privatization in the
U.S. will permit private capital to be used to meet important
public needs, thereby freeing scarce public capital for other

equally important uses.

Attachment

- 42 -



10/2/89

sion) The failure to include the language required by

’s assurances—when the agreement grants

the right to offer services and commodities essential to

flight operations—is a violation of the grant agree-

ment. In the review of leases and agreements at air-

subject to surplus airport property deeds or Sec-

ton 16 and 23 deeds, the standard contractual lan-
guage must be included.

6-5. USE AGREEMENTS INVOLVING AN
ENTIRE AIRPORT.

a. Contracts to Perform Airport Maintenance
or Administrative Functions. The conditions under
which an airport owner may transfer compliance obli-
gations to another qualified party are covered in para-
graph 4-2c. The delegation of maintenance and man-
agement responsibility is discussed in paragraphs 4-2c
and 6-2c. The important point in such arrangements is
that the airport owner may delegate or contract with an
agent of its choice to perform any element of mainte-
nance or operating supervision but—the owner—is in
no way relieved of its own obligations to the Govern-
ment. When the owner elects to rely upon one of the
commercial operators or tenants of airport to carry out
the maintenance and operating responsibilities it as-
sumed from the Government, there is a potential con-
flict of interest. Any agreement conferring such re-
sponsibilities on a tenant must contain adequate safe-
guards to preserve the owner’s control over the actions
of its agent. It should preferably be in a contract sepa-
rate from that which leases property or grants airfield
use privileges.

b. Total Delegation of Airport Administra-
tion. In certain cases consideration may be given o
entrusting the administration of a publicly-owned air-
port to a management corporation. Whether the docu-
ment establishing this kind of a relationship is identi-
fied as a lease, concession agreement, management
contract, or otherwise, it has the effect of placing a
third party in a position of substantial control over a
public airport that may be the subject of a grant agree-
ment or other source of obligation. These agreements
should be reviewed carefully to ensure that the owners
rights are protected.

c. Restrictions on Lease of Entire Airport. If
it is contemplated that the management corporation
may itself engage in one or more acronautical activi-
ties such an arrangement must be carefully evaluated.
The leasing of all available land or improvements suit-
able for acronautical activity to one person will, under
certain conditions, be construed as evidence of an
intent to exclude others (Order 5190.1). Such evidence
may be overcome—in a lease to a management corpo-
ration—if the substance of the following provisions is
included:

Par 6-4

APPENDIX A

Order 5190.6A

(1) The lessee (second party
, [Anager, ex.)
e T S e e LS
essor
““"’W(inmhenf ) 10 the Federal Govern-

In furtherance of this general s, rOPTY_deed).
limiting its general applicability, the lessee (second
m.mﬂ.m.)mmwmu
mrponfordieusemdbeneﬁtoflbepuwc;nm
available all airport facilities and services © the public
onfairandresonablemandwiﬂnndimm-
tion; to provide space on the airport, o the extent
available; and to grant rights and privileges for use of
the landing area facilities of the airport to all qualified
persons, firms and corporations desiring © conduct
acronautical operations on the airport.

(2) It is specifically understood and agreed
that nothing herein contained shall be construed as
granting or authorizing the granting of an exclusive
right within the meaning of Section 308a of the Feder-
al Aviation Act.

(3) The lessor (owner) reserves the right o
take any action it considers necessary to protect the
acrial approaches of the airport against obstruction, to-
gether with the right to prevent the lessee from erect-
ing, or permitting to be erected, any building or other
structures on the airport which, in the opinion of the
lessor, would limit the usefulness of the airport or coa-
stitute a hazard to aircraft.

(4) The lessor (owner) reserves the right w
develop or improve the airport (landing area of the air-
port) as it sees fit, regardless of the desires or views of
the lessee (second perty, manager, etc.), and without
interference or hindrance on the part of the lessee
(second party, manager, etc.).

(5) This lease (agreement) shall be subordi-
nate to the provisions of any existing or future agree-
ment entered into between the lessor (owner) and the
United States to obtain Federal aid for the improve-
ment or operation and maintenance of the airport.

d. It should be made clear to all concerned that
the FAA will at all times look to the airport owner for
effecting such actions as may be required o conform
to the owner’s compliance obligations. A management
corporation with a lease of the entire airport, or a
tenant operator authorized to perform any of the
owner's management responsibilities, shall be consid-
ered as resident agents of the airport owner and not as
responsible principals.
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TRANSMITTAL SLIP

10._ D. Cameron Findlay

oate: 3/25/92

XX FOR YOUR INFORMATION [JPLEASE HANDLE

[JFOR YOUR COMMENTS [JPER YOUR REQUEST
[JFOR YOUR APPROVAL [JPLEASE NOTE & FILE
[JFOR YOUR SIGNATURE [IPLEASE NOTE & RETURN
[ JSEE/PHONE ME [JPLEASE NOTE & DISCARD

REMARKS: In case Sam and you haven't

seen this, Cam.
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"An Injury to One

n Injury to All"

Pennsylvania -Federation

d BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES
AlfUlted with ATL - G0 AND &1L

1430 Chestrast Street. Suite 807 « 605, PRIGGAIphia, PA 19103 / (315) 0691389 - 80/ PAX (215) 240040

Overnight Mail
March 13, 1993

Mr. OQM. m
President of the United States

¥nita Xouse
1600 Pannsylvania Avanus

washington, D€

Ret Conrail-BMWE Dispute and Antrak-2WE Disputa
Dear Prasidant Bushi

nase L8 Jed Dodd and T am GANeral Chairman of the ,
Pennsyivania Pederation of the Brotherhood of Haintenanca of Way
Izployss, a xailroad union, Ny members construct and maincain
she »pridges, building, and righte of vay (tzack) on Conzalil,
Antrak and six smellezr rosads the Northaast and Midwest., Wa
alyo construct and maintain the electric cAtenary systems betwusn
New York, Washingten, D.C. and Marrisburg Penneyivania en Aatrak
and zopllz all track equipment on conrail and Amtrak. After

thzve and Sthree quartera years, the National Medaiation Board, the

government aAgency greated pursuant to the WLM-L to
administer collesctive bu-!nintnq in the railreoad and airline
Lndustries, proffered srbitvation in our cades on March 2, 1992,
freoing the parties to axerciss self help within 30 days of a
rajection of the proffer t.oz eithar party. On Mareh 8, 1992
conrail and Aasrak rejacted arvitration. This aeans that the
parties may exercise self belp as of April 4, 1993, Under the

{ou azre sble %o stop self help rZrom being
exercis ngpoin ing a Presidential BEmersency Boszd. I am
reaquesting yeu rafrain from saxing such appeintments en the
DWE-Conrail dispute and the MOM-Amtrak dispute,

In order for me to continua, I must be honest vith you. 1
sa @ lifelony Demeorat and have never vated for a Repunlican, I
did not vote foy you in your Presidentisl election, nor d4id I
vote for rresident Reagan. I chose %e veote against the
Republican Party because I considared (and conasider) its polisies

to be anti-laber, meaning anti-worker. W
administration under auccassive Republican Presidancies has

<>
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Peraitted a declina in the Teal vages ana lador Protections umwm
vorkers have enjoyed in the past and almo taused a geometric oyt
An rajlroad vorker ployment on Conrall, and, to a lesaer
oxtent, Amtrak,

Although I have been attracted by cartain rhetoric frem ¢p
Republican Party =~ the rhetorio of !tttinq voverrmant off of our
bagdks -= the fasts ars that vhen ralliread workers attampt ¢o

then exupts releases ®0 that & national -norvoau¥ can be created
Vhich Cengress ands vith legislation, The legisiation Gsually
izposes harsh ¥esonmendations that ceme fron Presidential
Ezergency noards agpointol by the President. 1n April, 1991, our
menbers on the natlonal lave Struck rather than accapt the
Snezrous, antisfaaily, recesslon prolonging recamendations af
yYous P.R.B, 219 Board only te ke ordersd bBack to work by Congrass
vithin 24 heuys,

These poligies Denefit rall managemant and they ara avare of
it. I have encloged & COPY Of a lettex sent rrom the €.8.9. of
the Chloago & ¥orthvastern Railroad, Robare Schaiege, to tha
C.X.0.8 0f adl of the other Clase 3 rallroads in tha qount ’
inoluding, »ut new linited to Janes Ragen of conrail and Grahan
Clayter of Amtrak, in Yhioh he etates that the railroads shaould
sndeaver to stay in national handling rather than angage in local
handling hecauss the railroads are able te use the process to
injure laver. It §g By profound belief that in :axf
in the 19908, ae cpposed to the 19208 wvhen the
V&9 Dassed, the Republican Purtr'l stated policies of sta
0f the dacke of the gnaplo should be Fempacted. It tha pa
Pelieves (n deregulation 0f business, why does it regqulate
business's relations wish its employses with harsh, anti-worker
policies? It aprears from the record that Buccemaive Republican
adrinistrations have wouthed the rhetorie of dersgulation and
less government while acting lixe soviet cornissars when they
vanted te exercise govarnment influence over the livea of ¢he
rallroaa workers in the country.

ing of¢
vrtv

lagislacion ending our r VBt to strike and osing harsh
Frasidontial Basryanay Bourd TeoORNANdations on us in orger e
ond our strikes, Thay aceeps the absurd arquasents of soonemiy
Paralysis, even i{f we strike enly ene wvailroad ot & tima, such ae
Antrak or conrail. .

TRe renainder of my letter inoludes uy reasons vhy thare
should be no Pras{dential Fasrgency Board areated en Antrak on
Cenrail 4in the event that ny membara atrike one Of these carriars



at a time. I am ssking tlat you damonstrate fairness and
connitment ta the principles the Republican Party espeuses -- non
interference by govermment pernitting market :orzzg to dzternigo

raswit. I1f 1
an-able TO Mea that type of falrness and consistancy applied, 1
veuld ba auch aore 1iXely ta recensider Xy attitudes ragarding
the Republican Paxty, 0specially in 1i¢ght of the recerd of many
Demoorats in Congress.

T. WEY A FRESIDENTIAL BMERARNCT 30ARD AEOULD NOT BE APPOINTED
JOR TER CONRAILeAXVE AXD/OR 7ER ANYAAZ-3XWE DISYUTES

When the Rallway Iabar Act was Pasaed in the nmid 19208, the
rajlzoad indus beld s wholly different position in the U,s,
agonony than it does at present. on the national level, 80-05%
of all intercity freignt moved by rail. There vas no great
intergtate Nighvay systea. The tXueking and auto industzies vare
fledgling, and trucks did not have the huge fraignt hauling
capacity thnl have today. Air transporte slep had limited
freight hauling capacisy. large nunBars of paosengers acved by
¥all., A natiomal disruptien ef rall servica, fraight or
PAssanger, wuuld have orippled the sconeay, As a result of the
position of the rall indus Ty within tha econamy, tha

created a lador-managamans mechaniam to resolve

dlsputes that included in its design an atteapt tb stimulate
settlamant and deter diszuptions o sarvice. Hevaver, aven at
the end of this process, the parties vere given the right te
strike. Thim means that congresa, even though it was fully awvare
of the inoredible disruption e rall atrike vould have te the
national economy, 414 net consides $t wo aignificant that it
sinply ouslaved railroad strikes altogether. :

In Anerica of the 19908, tﬁo Tall indussry holds a much less

‘significant pesition within the U.8. eaconemy than it did in the

1930s. The percentage of intezroity freight that moves by rsil
has deglined from 80-85% in 1926 to appronimately 334 in 1991,
The ralls are engaged in & flerce competitien vith an aggressive
trucking industry, vhose tyuok seve on & sophimticatad and
intensive combine of interstate Righvays and vell developed state
and looal highvay systeas. Air freight transpertation has
increase geometrically eince the mid i920s. similarly, eur
vat-rv:zo 6re also able to sarvice markets which are served by
rallroads. The growkh of the autanmobile and air passenger
industries mince tha mi4 1930¢ have resulted in an intaroity rail
passenger system that is msraly a skeleton of ite former
prominence,

To bha sure, the rail industry still playe an important role
within the ecenomy of the United States, The fact that Congress
Provided approximately 87 billion te redbuild and streamline
freight transpert in the Northeast betwean 1976 and 1983

3




demonstrates this, as does the yearly ocpezational and capital
subsidies it provides for Amtrak. Hevever thare can bs i{ttla
doubt that the rallroad industry is prasently a ghell of ita
formar self and, as & resule, eritical anelysis zust ba nada
prior %o dctorlininq hov substantisl a disruption will oocur in
the event of a railroad strike and/or loakout,

A, CONRAIL

Conrail, as ve ull Xnev, {0 & ::20: rall freignt carrier in
the Northesst and mid weae, It is » bewever, the only major
rall freight carrier in the Northeast and mid West. una{.t.
sarved by Conrail are alse sexved dy the C8X, Norfolx Southern, ¢
& Nw, Canadian Pacific and numerous short lines that have either
been s off from Conrail or have emeryed the past decade.
In addition, the trucking i{ndustry serves v stually cvazI narxet
.+ that Conrail servas. Indeed, the possibility of a oalamity
ocoourring in the evans Qonrail (s struex cpz::ro overstatead,
§4Y!? the fsot that Conrail has shed approximately one third ot
its lines eince it commenced tions in 1976 with 1ittle
disruption. Ve are not att ing to aot as {2 3 strike against
Conrall vill hava no economic lwpagt ~= it vill, Rovever the
days when citias would go vithout milx within days and
communities veuld ge hun heve long since passed. ' Indeed, when
Sonrail'e intarmedal faoilities were struek Tebruary, 1993,

oxe vas little impact te the oo.:::z 0f tha Northeass, In
addition, the Unien is well avare i2 ve sprecd picket linas
$o other rallrosds, thers may wall be a Congressienal impesition.
The ENWE {ntends to chooss itw stzategy wel + 80 that tha impact
of a strike against Conrail vill ba te ¢hallenge it economically
with as littie disruption to Cenrail's shippers as is poasible.
In addition, the Unien will contact Conrail shippera to 'inform as
Bany a8 possible that: (a) Conrail will he struck; and (b) other
cayziers exist in the Region and whe those carriers are. There
is little doubt that & etrike aznlnst Conrail will net ha so
harnful to Nertheast Regien that a §.2,8., should be Created. The
Darch of time has changed §ll of the raasons for oreating a
’.’.B- on Contlil

There is aven less reasen for a §.2,5, to be created on
Aztrak. Aatzrak only moves a ximatsly 3.8% of tha commuters in
the country. Most of its rou ocutside of the Northsast
Corrider are cctunztz.unprorttablo. It provides a valuable
sexviee as part of overall traffie pattern in the Nertheast
by reducing congestion en the highwey ;zntcn and baing an
envizronmentally sound nsans of transport. Rewever a strike
against Amtrak has only ainimal sffect on the eco in the
Northsast. Tha ANWR hag bean in contaes with some o the
commuter sgencies in tha Northesst and has agreed to permit
vhatever arrangeasnts will be necessary in order that they should
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zun without interzuption, #o long aa tbi{ 40 not aselst Amtrax in

running its trains. Agein, there is no legitimate reason for

:::z-ktc be a 7,3.8. created in the event of as atrike against
TAK »

12, IF ANTIAR AND/OR COMRAIL P.N.Ba. ARR CREATRD,
TERY SROULD 38 CRAFY, RAILRCAD AMD SFPRCINIC

The history of railroad work is a histery of strioct erage
divisions rega the manner and kind of werk parformed, Ouxr
meubars On Conrail and Amtrak conatyuct and maintain the bridges,
buildings end righta of way on those casziers. In addition, on
Amtrak, our senbers construct and maintain the eleotric catenary
fystam between Nev York, washington, D.C. and Rarrisburg,
Pennsylvania, And on Conrail and AmtrakX our mexbers repair the
on track machinery and some of the truwcke, This vork is whelly
differant from the cparating side of rail labor and is
oubstantially different from the non cpexating side as wall, with
the possible exception of the vork pczgornnd by the Rrotharhood
of Rallroad 8i + Our vork, meres than any of the othar nhon
operating erafts, has ssen the atest growth in the technolegy
areas, convarting much aof our worx from laboring :x:: verk te
skilled teams employlng the zust sophlaticeted te logy that
sxists on the non cperating eide of the railrcad,

.Xaintenande of Way VOEK 850 Das other Leatures VRion really

réquire that it be handlaed by a separate P,X.5. Virtually all of
our manbars vork directly on the right of wvay, directly .{jaeont
to or on tracks vhers freight traina whis by at over 60 m.p.h.
and passenger trains pase at up to 128 a.p.h. Our production
units bave special vork rules which persit the garriers to house
the men in campears, on track, vehicles aspproximately the size of
& railread oar in vhich § to 10 men por campear iive Quring the
work vaaX or longer. whuI have no privacy in thess cars and less
., z00n than most jails previde inmates. MNany of these gangs work
over huge geographical areas and require the men to live hundreds
of uiles svay £rom home during the work weex. NoO other ¢raft of
Which I am AVAPe has agreements zornseetnq the railrcads to house
enployees in OARpoArs. On both railroads BNWE meanbers can be
furloughed parmanantly with only five (8) days netice.

A. OCOMRAIL

. In 1983 Conrall and the BMWE reduced seniority districts
fron approximately 80 to 17. Ih addition, tha Union agraad to
the creation of Interzegional Units which permitted production
vork to be performed over entire regions of Convail, These Unite
Are CABRDOATr units 48 described AbAVE. AS A result of thasa
agrespents, Conreil veed rail and tie units to vork over hundreds
of miles of reilroad vithout having to change empleyees. The
saniority districts becans irrelevant £OT REARErs Of these
intarragional units, as they vere permitted to vork anyvhere



within a pegion without regerd to senierity Jdiatxicts., No other

nen operating craft of vhich I an awvare of or deal with roequires

that cagloyool vork {n this manner. We believe that given the
oritical impportance that vork rules playsd in P.E.D. 319, we vish

go'bolgblo o have a P.B.B., that deal selely vith BNWR izsues on
O‘Hl'l [ ¢

B. ANIRAR
In 1982 iu&l laboy eed that Antrak eaployees would forege

128 of the zaises provided to reilvead verksrs in the rest of the
GOUNETY. AS & rasult, ARCraX employees have bean earning 12%

less their counterparts on the freight roeds and between 30~ °

304 lass than their counterparts on many of the state and
federally funded commuter systeas in the Northeast. In the BMVWE,
the noet s sticated technology used by EMWE enmployses anyvhare
in the world is the nerm on all production units, It is on
Antrakx. where cur nsmbars vork vith 1235 m.p.h. traine going over
adjacant track. BEMWE members work all shifts vith no
differential. Produstion units can vork anywvhara datvaan
washington, Marrisbusy and New York. AntiaX Bas the right te

change shifts vith aw little as 16 hours notice. No othor group .

of nen oparating craft employses in the SOUNANEY are sudbject to
these conditicna. ¥e are deslizous of having these isaues
avaluated separataly from other orafts and other railroads.

Thare aze tvo AgTesReNts on Amtrak, One covers the
Northeast Corridor and the other covers off corridor AMWE
nanbers. Kistorically these contracts bave been handled
separately because conditions are substantially different for the
twvo groups of employees, We fael that ({n tha avane there ia a
P.R.B.¢, Shere should be two on Amtyek, one which deals with the
Northeast Corvidor agreeaent and ena vhich deals with the off
ecorridoy agresment. While tha Nartheaat Corridor agreaanmant
includes twe Genezal Chairmen who have juriediction over the
Northeast Cexrrider, the off Corvider agreemant includes five
Gencral Chairmen vho ara located all over the country and handlae
ARtrax BIWE nsmbers all over the United States,

111, W3 WILL BOT EAVE EAD OUR I$AUNS ERARD
PRCPIALY 1F YERAR ARE NOT SEVARATE BOARDS

The BMWE was tul:z avare of the above problems vhen it
decided that it 4id not wish to engage in natienal handling. The
Union's objective was to have our disputes handlad separatsly
from the rest of the country. Daspite the fsot that Conrall
agreed to local handling, it did avarything poseibla to see that
ve vere forced into national handling. We wvere foroed to sue
Gonreil bafere it finally agresd to angage in local handling and
it agread anly because it realised that a rederal judge was gqoing
to oxder local handling anyway. The National Medistion Board



sinply placed our disputs with Conrail on holg until the
lecomzendations of P.2.B. 219 vere lssued and put inte effect,
Betwean May, 1949 and August, 1991, the Mediation Board only
|

|

|

|

|

scheduled twe Mediatiop sesnions. Only sfter BB, 219

EeCOREONAAtIONS vere impessd on July 29, 1991 Ald the Nediation
Beard begin to seriously conduct Nediasi

oR sessions. Then, when
it 418 declare iapesse, it sTupted ® in oxder to ureats a
netional canxvn::z. In thad wvay, the Dapartzant of
Transpertation c

ongrass are faced vith sevara) gotcntlal rall
atrikss at once, including a potential national strike by the
International Adsoniatien ef Rachiniats, The purpose the

National Nediation moard mad in nruftza! igpasses vas to see that
10081 issues vere not handled indivigually, but would be handlea
eoncurrently with the problems ether nen settling erafts had,

& result, less tine would be Qpanded on each craft's apeaific
problens and all of the disputes would be bandled at ovnas, 1n
short, the Unlon is having its negotiating strate dictated to

it with the vonmcious oo:giioity Oof the XKB., W formed the NNB
of this lettar in July, 199

1 and provided them vith & oopy of is,

We thank you for your consideration and implore YOU not to
evan cppotna-vyl.!. en Qonvail oz Aatrak, Bug, {

£ you sea fit to
do #o, pPlease appoint them ao that they are craft, railroad and P
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LESLIE H. SOUTHWICK ﬁ9

823 Empress Court, Alexandria, Virginia 22308-2037
Phone: 202-514-5421 (0); 703-780-9453 (H)

Personal
Home: Jackson, Mississippi. Born: February 10, 1950, in
Edinburg, Texas. Wife: Sharon; elementary school teacher.
Children: Philip (13 years old), Catherine (7).

Education
University of Texas (J.D. 1975). Rice University (B.A. cum laude

1972). Edinburg, Texas public schools (graduated high school 3rd
of 360 students; Texas All-State Band, 3 years).

Legal Career

Admitted to bar: Texas 1975 (no longer a member); Mississippi
1977. Briefing Attorney for Presiding Judge John F. Onion, 1975-
76, Texas [Supreme] Court of Criminal Appeals. Law Clerk, Judge
Charles Clark, U.S. Court of Appeals, Fifth Circuit 1976-77, in
Jackson, MS. Associate, then partner, Brunini, Grantham, Grower
& Hewes (Jackson, Mississippi) 1977-1989. Specialized in energy,
real property, and public school law.

Government

Recommended for Fifth Circuit Court of Appeals by Mississippi’s
two U.S. Senators, October, 1991, but not appointed. Principal
Deputy Assistant Attorney General, Civil Division, United States
Department of Justice, August 1, 1989-, supervise Federal Pro-
grams Branch (defends all suits brought against the government
and its officers) and Consumer Litigation Branch (all consumer
matters). Member of Mississippi Constitution Study Commission,
appointed by Governor (1985-86).

Justice Department Responsibilities
The following are examples of matters I have personally handled
at DOJ. Defended against the first suit attacking the Financial
Institution Reform, Recovery and Enforcement Act (”FIRREA”) ;
spoken at numerous conferences on different aspects of the sub-
ject. Manage, because of the recusal of the Assistant Attorney
General, the Civil Division component of all Iran-Contra matters:
was the lead Justice Department attorney at the deposition of
former President Ronald Reagan. During the Persian Gulf crisis,
worked on several cases disputing Presidential authority. Second-
chaired the suit brought by 54 Congressmen to prevent use of
military force, an argument personally handled by the Assistant
Attorney General. Prepared and won the next significant war
powers case, which permitted the Army to issue its troops anti-
chemical and biological warfare drugs, despite a shortened FDA
approval process. Defended case in which a self-styled public
interest group attempted to get the secret diplomatic cables sent
by April Glaspie to the State Department outlining her meeting
with Saddam Hussein. Lead trial counsel in 0.T.S. action against
Kaye Scholer law firm, in connection with Lincoln S&I scandal.

Al
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Examples of my supervisory tasks include all census litigation,
affirmative civil suits against financial institutions, defense
of federal employee drug testing, and F.D.A. criminal cases
(e.d., generic drugs, steroids).

Teaching
Adjunct Professor, Mississippi College School of Law, Jackson,

teaching o0il and gas, and general real property courses, 1985-

1989. Speaker at civil rules, financial fraud, school law and
energy seminars. Teaching Quizmaster (instructor of legal writing
and research), University of Texas School of Law, 1974-75.

Grader, Political Science Department, Rice University, 1971-72.

Civic
Member, president (1981-82), volunteer of year (1981 and 1985),
Hinds County Mental Health Association. Tutor, Religious Educa-
tion for the Community Handicapped. Mississippi Recruiter, Rice
University, 1985-89.

Religion
Member, St. Richard’s Catholic Church, Jackson, Mississippi.

Military
Commissioned Officer, United States Army Reserves, Judge Advocate
General Corps, enlisted January 1991.

Publications
”State Constitution Revision: Mississippi and the South,” in
November-December 1985 Mississippi Lawyer. “Methods of Consti-
tutional Revision: Which Way, Mississippi?,” Mississippi Law

Journal, July, 1986. Also wrote several articles for newspapers
and other periodicals on Mississippi constitutional revision.
Presidential Also-Rans and Running Mates, 1788-1988, (1984, rev.
1989) which won an American Library Association “Best Reference
Work of Year” award. “Spare Tires of Past Got Kicked as Much as
Quayle,” Wall Street Journal, November 1, 1988, p. A30. Five
other articles in Houston Review, East Texas Historical Journal,
and Mississippi College Law Review.

Hobbies
Reading, writing about American history. Jogging, including one
(slow) Marathon.

Family
Father, Lloyd, practiced medicine in south Texas for 35 years;
now deceased. Mother, Ruth Tarpley, is retired college biology

professor.



Politics
Member, state and Hinds County Republican Executive Committees,
(1988-89). Hinds County Chairman, Jack Reed for Governor (1987).
Member, Republican Commission on Mississippi’s Future (1986-87).
Chairman, Republican Constitutional Task Force (1985-86). Chair-
man, state convention nominating committee (1988). Republican
National Convention: alternate delegate (1984); delegate and
Bush floor whip (1988). Member, state steering committees:
Haley Barbour for U.S. Senate (1982); Reagan-Bush (1984).
Volunteer, Doug Shanks for Mayor (1977, 1981); Thad Cochran for
Senate (1978, 1984); Charles Pickering for Attorney Gen. (1979).

George Bush Campaigns
My first involvement in a Bush campaign was in 1970, when I was a
student at Rice University in Houston and did volunteer work at
the Bush for Senate state headquarters. 1In 1979 I became Missis-
sippi campaign manager of Bush for President, and continued in

that role until he withdrew. In 1985 I became a member of the
Fund for America’s Future, and in 1987 joined the Bush for Presi-
dent national steering committee. In 1987 the Mississippi Bush

campaign was organized and I became one of the three chairmen:
chairman of the state committee, in charge of organizational work
for the campaign.

In summary, I was the first Bush leader in Mississippi, headed
the 1980 campaign, and remained in a major 1leadership role
throughout the 1988 campaign.



U.S. Department of Justice

Civil Division
Room 3143
(202)-514-5421

March 18, 1992

Offiice of the Assistant Attorney General Washington, D.C. 20530

D. Cameron Findlay

Deputy Assistant to the President and
Counselor to the Chief of Staff

White House

Washington, D.C. 20500

Dear Cam:

Thank you for your openness to a meeting regarding future
White House opportunities. Attached is a sanitized version of my
life story.

I would not initially foreclose considering any significant
position. My experience at the Justice Department should be
extremely useful in several areas =-- the litigation I see every
day involves defenses of every conceivable government program. I
am overly familiar with a range of them, from a misguided one
such as the National Endowment of the Arts, to airport noise
legislation, civil rights issues, financial institution fraud and
the bailout, through everything else that federal agencies have
done and been sued about over the last two and a half years.

However, my particular interests are in two positions that
are not presently vacant. My 1lead role at DOJ not only in
defense of suits challenging federal employee drug testlng, but
in various 1nterdepartmental drug coordinating groups, gives me
expertise and experience that would be a good foundation for
becoming Director of the Office of National Drug Control Policy.
In a totally different vein, separate experiences and interests
would make me a zealous director of the Office of National
Service. Should Governor Martinez or Gregg Petersmeyer decide to
advance out of either position, I would be extremely interested
in being considered as a successor.

I look forward to seeing you and dlscu551ng the general
question of a White House position. Thanks again.

Since gpy

,/,
C;%é:<l/£iil_/

Leslie H. Southwick
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INSERT AT END OF FOURTH PARAGRAPH:

We continue to believe that over-reporting of charitable
contributions is a serious problem that must be addressed.

Although the original Treasury reporting proposal was never
intended to require churches to report contributions to the
Internal Revenue Service, some have expressed the concern that it
could be construed to require such reporting. In response to
those concerns, the Administration has announced its intention
not to pursue the original reporting proposal any further. The
Treasury Department is also willing to explore other, less
burdensome, ways to address the problem of over-reporting of
contributions to other charitable organizations.

Therefore, let me reiterate what we said last week:

'S
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DEPARTMENT OF THE TREASURY
WASHINGTON

March 16, 1982

MEMORANDUM FOR SECRETARY BRADY

THE HONORABLE SAMUEL K KINNER
CHIEF OF STAFF TO THE DENT

FROM: FRED T. GOLDBERG, JR.
ASSISTANT SECRETARY (TAX POLICY)

SUBJECT: Charitable Contributions Reporting Requirement as
Applied to Churches

1 continue to receive inquiries regarding the status of our
charitable contributions reporting proposal as it applies to
churches and other religious organizations. 1In order to put this
issue to bed, I recommend sending the attached letter over my
signature to Oliver Thomas, General Counsel to the Baptist Joint
Committee. Oliver is the attorney who is taking the lead in
representing various religious organizations on this issue.

The draft letter reflects the results of a Treasury Department
meeting with Oliver and representatives of various denominations
on March 5, 1992. Based on my follow-up conversations with him,
T believe that the letter would be well received and would

achieve its intended purpose.
Agree, transmit letter as is
é= Agree, transmit letter with suggested changes

Disagree, do not send letter

Other

cc: Ede Holiday
Bill Burrow

Hollis McLoughlin
Mary Sophos
Desiree Tucker-Sorini
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Dear Oliver:

I first want to ank you and your colleagues for taking the
time to meet with us, Hopefully, we conveyed our sensitivity to
the issues you rajsed regarding the charitable contributions
reporting proposal, and our desire to work openly and cooperatively
with you in this and other areas of mutual concern. Q

1 also thought it might be helpful to summarize in writing how
we got where we are, Our current position, and where we are headed.

By way of background, as you know, the Administration
deeply commited to the view that charitable giving is fundam
to our way of life. In this regard, the President’s Budget
includes two proposals that are strongly supported by the
charitable community: (1) excluding gifts of appreciated property
from the alternative minimum tax, and (2) treating all charitable
contributions as domestic sourced expenses for purposes of
applicable foreign tax credit calculations.

Because these two proposals would reduce tax revenues by close
to one billion dollars through 1897, it was necessary to find
appropriate revenue off-sets. Our effort was to find an approach
that would avoid raising others’ taxes, and would not adversely
affect the itable community. The original reporting proposal
w ifitended to provide an off>set by assuring that taxpayers claim
the proper amount of Charitiable contribution deductions. 1In this
regard, data indicates these deductions may be 03 ?Bteﬁ /RX /?s
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(1) We remain firmly commited to the two proposals supported
by the charitable community (relief from the AMT and sourcing
rules) .

(2) Working closely with you, Yyour colleagues, and the
charitable community, we will continue to explore measures to help
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assure that taxpayers claim the proper amount of charitable
contribution deductions..

(3) ATong—these=linas, Gne approach we are continuing to
explore is some form of information reporting. While this is only
one of several options under consideration, we want to make clear
that churches and other religious organizations (as defined in
Internal Revenue Code Section 7611) would be expressly excluded
from any such requirement.

Above all, we want to emphasize our commitment to working with
you and your colleagues, as well as other representatives of the
charitable community, as we go down the road. Government is doomed
to fail if it invents "solutions" behind closed doors and ignores
the public it serves.

Once again, thanks for your time and support. I look forward
to working with you in the months ahead.
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PREFACE

A, Purpose of the Study

The national aviation system has grown consistently since deregulation, producing numerous
problems and opportunities for passengers, shippers and providers of aviation services. A funda-
mental reason the system has prospered is that the people and institutions that comprise it have not
been content with the status quo. Rather, they have addressed problems and pursued new opportuni-
ties with common sense, creativity and a willingness to try innovative approaches to advance the
frontiers. Today, in some locales, the hurdles of restricted airside and groundside capacity, rapidly
escalating costs and severe governmental fiscal distress are preventing the aviation system from
obtaining the goals of increased operating efficiency, reasonable profits for service providers,
quality service and enhanced benefits to local communities. It is incumbent on each component
organization and profession in the system to explore options that might develop new opportunities or
reduce existing problems. This perpetual examination is part of the process for public entities to
implement sound public policy and for private corporations to maximize their return on investment.

The pursuit of progress requires that innovative concepts and ideas be explored to determine
if they could benefit the national air system. A number of these concepts and ideas might prove to be
productive tools for some local governments if properly applied. No tool, however, is a panacea.
Sometimes a tool fits a problem and is useful, sometimes a tool does not fit the problem at hand and
is not useful, and sometimes no problem exists and a tool is not necessary. It is in this context that
the American Association of Airport Executives (AAAE) and the Airport Research and Develop-
ment Foundation (ARDF) Boards of Directors decided that airport privatization should be explored,
and consequently that this analysis was undertaken.

Much has been said and written about airport privatization in recent years. However, little of
it has applied specifically to airport executives or other local decisionmakers who now or might in
the future confront the question, “Would it be prudent to privatize or enhance the privatization level
of our local airport?” The central goal of this analysis is to provide a practical guide for these local
decisionmakers. It is not the intent of this study to argue for or against privatization, but rather to
address many of the issues that local decisionmakers will confront in assessing privatization.

This study is not an academic treatise. It is neither inclusive of all issues or points of view,
nor does it intend to answer the question of whether an individual airport should be privatized. It is
intended to provide some insights on the pertinent issues. One should also note that this study is
written from the perspective of primarily air carrier airports.

All facets and implications of airport ownership and management obviously cannot be
adequately addressed in a brief study. If time and resources were available now, or perhaps in subse-
quent AAAE and ARDF efforts, several issues have surfaced that contributors to this study believe
would be prime items for further analysis. They include the following:

e Pro forma financial analyses for actual airports of varying size and structure

e Application of the legal issues to an actual airport seeking to enhance its level of

privatization
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@ Detailed description of impact on employees

® Analysis of several hybrid management structures to determine if they are relevant to
airports

® Analysis of whether privatization can improve the credit value/worthiness of airports

e Definition of the type and value of subsidies presently existent among cities/counties/
states to airports, airports to airlines/shippers/passengers, government to airlines or passenger and
concessionaires to airlines through airports.

B. Development of the Study

Since much has already been written about privatization in general and somewhat less but
still a significant amount about airport privatization in particular, the first step in our analysis was to
review existing material on airport privatization and to distill out those concerns that seemed particu-
larly relevant and useful for airport executives and local government officials. From that review, a
series of questions was developed that addresses those issues about which local decisionmakers
might have the greatest concern. AAAE communicated with numerous individuals who had ex-
pressed interest in privatization in the past, and asked these individuals if they would like to partic:
pate in the preparation of this analysis. In several instances, these individuals had developed consid
erable expertise and a reputation for understanding the field. Many of these individuals were wiliing
to help and took it upon themselves to organize an outline for this study and make assignments
among themselves for the research and writing of its individual sections. This group of contributing
analysts submitted their work to team leaders who then endeavored to synthesize the different pieces
into one document. It was the clear and understood responsibility of each analyst to address the
important issues within his or her topical area but not to advocate a particular point of view to
advance or detract from privatization; rather, the goal was to provide information and points of view
to facilitate the evaluation process engaged in by the readers of this analysis.

G Recognition of Contributors
hapters I and II

Ted David served as team leader working with Len Wilson and Wayne Lindquist combining
significant quantities of material dealing with privatization in general and specific application of the
concept at airports around the world. Their task included defining and evaluating the problems
encountered at non-privatized airports that proponents argue would be alleviated if the airport were
privatized.

hapter III

Frank Berardino led the difficult effort of defining and analyzing the economic issues that are
critically important for airport executives in considering privatization. Barbara Fallon, Cy Smith and
Ed Merlis contributed different points of view and in the process these analysts present an insightful
overview of the major economic influences.
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Sandy Murdock capitalized on the work he had previously done on privatization, as a part of
a Federal Aviation Administration (FAA) task force, and worked as team leader for the legal consid-
erations section. John Giraudo, John Meenan, Ray Rasenberger and John Henderson, each with
considerable experience in the field, contirubted valuable input to this section, which covers a wide
array of matters relevant to the question of privatization.

Chapter IV

Tom O’Leary and Steve Williams contributed their practical views regarding the manage-
ment of airport operations today by private corporations. Together with this practical experience,
numerous contributors, including Spencer Dickerson concerning airport authorities, provided grist
for the mill looking to the future and offering ideas about how the best ownership/management
techniques from several methods might be combined into a hybrid.

The study managers are particularly grateful to Steve Steckler and his cadre of experts in
Price Waterhouse’s Transportation Finance Group. Steve Steckler, William Payson, Avi Berg and
George Casey not only wrote portions of each chapter but also by synthesized input from team
leaders, challenged and questioned assumptions and forged language that clearly defines the key
issues and different points of view. Each chapter bears the imprint of their professional input.

As the study team managers, we hope this product is useful to the AAAE and ARDF mem-
bership.

Charles Barclay Bill Diefenderfer Bill Burhop
Executive Vice President Wunder, Diefenderfer, Ryan, Wunder, Diefenderfer,
AAAE Cannon & Thelen Ryan, Cannon & Thelen
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EXECUTIVE SUMMARY

Application of privatization to publicly owned, air carrier airports is neither a panacea nor an
empty concept for addressing current-day airport problems. It is a tool to be considered and used
when it fits a problem that requires fixing. The following is a list of some of the issues that should be
addressed when approaching the question of privatization:

e Privatization of airports is not a single theory with a single definition. The concept of
privatization includes a broad spectrum of potentially useful mixes of public and private features
available between the extremes of totally public and totally private enterprises;

e Converting government-owned and operated enterprises to private sector management is a
trend strongly supported across the United States at all levels of government. However, when
privatization includes the sale of government assets to the private sector, a number of legal, regula-
tory and public interest barriers are encountered. The intent of this report is to place great value on
the creation of an airport environment in which prudent business decisionmaking maximizes effi-
ciency and capitalizes on the strengths of the private sector while minimizing the influence of the
unproductive elements of political control. This type of goal is often best achieved by a public-
private partnership, such as an airport authority, which maximizes private investment;

e If alocale is considering selling an airport, two issues deserve scrutiny: The ultimate cost
of the transaction, and the public policy issue of surrendering control of a vital public asset. The cost
issue requires analysis of a pro forma operating statement in order to determine if the existing rev-
enue streams can sustain the cost of the purchase and who will ultimately bear the burden of the sale
price and any new costs, including taxes. The benefits of total sale of public assets need to be care-
fully examined before concluding that the inherent risks are manageable. The ability to implement
the transition to private ownership should not be presumed, nor should the cost of the transition be
ignored. It should also be remembered that privatization of ownership of a facility is fundamentally
different from the privatization of individual services—such as trash collection or management of a
facility—by management contract.

e The existing national air transportation system in the United States is undoubtedly one of
the most efficient and effective in the world. The system of airports has contributed substantially to
the benefits realized from this network. It would be imprudent and short-sighted to disrupt this
system for the sake of expediency in dealing with the cash shortfalls of local communities during
difficult economic times. The more difficult the local financial distress, the more enticing the sale of
a public asset becomes. Trading future revenue streams to balance a current budget is a practice that
has serious public policy ramifications.

e Fundamental aspects of privatization already exist in the management and operational
structure of airports in the United States, including:
— third party airport facility development (e.g., private cargo development);
— airport management contracts;
— airport concession agreements;
— the use of private contractors for services (e.g., cleaning and janitorial contracts,
parking lot management contracts), and
— independent local authorities.



e Many of the perceived benefits of privatization can be realized without surrendering
complete control of vital public use facilities. Airports, rather than be sold to private companies,
might be depoliticized and deregulated. Public/private partnerships working together to leverage
each other’s strengths and resources provide increased cost efficiencies and financial and service
benefits to the airport users and airport environs.

e By looking at other capital-intensive, essential public services—electric power, local
telephone and other utilities—municipally owned airports may find models worth considering for
creating new public/private mixes for airport control and operation. Considering that the continued
public ownership of airports enjoys numerous legal and tax advantages in federal law, one could
envision a municipal airport sale to a public authority. The authority could be constructed in statute
to operate primarily as a regulatory body overseeing the return-on-investment of a private manage-
ment company, which purchases the rights to its regulated control of the airport. This example is just
one of many mixes of public and private control that a community might examine in seeking a recipe
that best fits its own unique circumstances.

In addressing privatization, each airport must be analyzed individually, for no two airports
are identical. Thus, each airport sponsor must decide on the right mix of public and private involve-
ment for their airport, given the strengths and weaknesses of each ownership structure examined in
this paper.
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CHAPTER I: WHY PRIVATIZATION?
A, The Growing Popularity of Privatization

Privatization is really three distinct strategies for having private firms do what government
has done before:

1.the sale or lease of existing government-owned enterprises to a private firm, usually with
restrictions and obligations as to how the enterprise will be run;

2.the private development of new facilities of a type that has been traditionally provided by
the government, accompanied by government oversight;

3.the contracting out by government to private firms of operations, maintenance or manage-
ment of a service previously or traditionally provided by government employees.

All three strategies were employed in the wave of denationalization that swept Great Britain
after Margaret Thatcher was elected prime minister. Although the British privatizations sent ripples
across the oceans and through other government-dominated economies, a distinctly American
privatization trend was already under way for public services and facilities. By the early 1980s,
privatization had become a familiar part of American local government policy for providing every-
thing from refuse collection to fire protection services. The 1980s saw extraordinary growth in the
total net amount of privatization and in the variety of services privatized. In addition, the decade saw
the emergence of full private ownership of infrastructure, especially facilities for wastewater treat-
ment and solid and hazardous waste management.

The expansion of privatization in the United States is a testament to the steadily increasing
sophistication of officials at all levels of government in understanding how to use privatization. It is
also a reflection of several critical trends affecting government finance:

e the apparent shortage of public funds

e the desire of local and state governments to expand their tax base

e intergovernmental inertia in developing new facilities in the traditional manner

e a growing public support for direct user charges (that can help attract private capital) to
pay for new infrastructure

Federal agencies have followed these trends as well and have responded with programs
designed to encourage their own agencies and state and local governments to increase their use of
private firms in some areas of government activity.

e In 1982, FAA developed the Low Activity Level I VFR Control Tower Program. The so-
called contract tower program permits the FAA to reimburse eligible smaller communities for the
full cost of the private sector operation of their Level I VFR control tower.

e In 1984, the National Aeronautics and Space Administration created its Office of Commer-
cial Programs and the Center for the Commercial Development of Space, that were designed to
promote private sector involvement in space activity.
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e In 1985, the Urban Mass Transportation Administration (now the Federal Transit Adminis-
tration) created a powerful Office of Private Sector Initiatives and embarked on an extensive pro-
gram to encourage local governments to contract services to private firms and to assist private
development of transit infrastructure.

e In 1987, the United States Environmental Protection Agency established its “P3” Public-
Private Partnership Program modeled after the UMTA program. The objectives of the program are to
encourage the private development, ownership and operation of environmental facilities.

e In 1988, the United States Department of Energy began its Private Sector Participation
Initiative program for nuclear waste management.

e In 1990, the Federal Highway Administration embarked on an extensive grantee education
program to encourage state governments to make use of public-private partnerships in freeways,
bridges and toll facilities.

Public-use transportation infrastructure projects in that the private sector was at least a partial
owner lagged far behind services contracting in the United States for most of the 1980s. Tax law
changes begun in the early 1980s, federal grants policy (and other forms of intergovernmental
subsidies) and the collective attitudes of government transportation policymakers discouraged
private sector operation, management and especially ownership. However, the National Transporta-
tion Policy announced in early 1990 trumpeted a change in attitude that had been building during the
previous decade. The policy states:

“Future [Federal] policy must minimize barriers to private participation in the ownership,
planning, financing, construction, maintenance, and management of transportation facilities
and services, while encouraging state and local governments to do the same.”

The new federal policy followed the actions of several states, including California and
Virginia, that had already enacted laws authorizing the construction of private toll roads. An even
greater number of states had enacted laws encouraging the private development of high-speed rail
facilities. The California and Virginia laws quickly spawned five new private toll road projects
worth nearly $3 billion. In the past two years, Florida, Arizona, Missouri, Texas, Ohio, Pennsylva-
nia, New York and several other states have passed similar legislation for private toll roads and/or
high-speed rail.

B. A New Precedent In Federal Transportation Law

The message of the National Transportation Policy and the language of the state laws was
reflected in several landmark privatization provisions that were included in the Intermodal Surface
Transportation Efficiency Act of 1991, the $151 billion federal highway bill signed by President
Bush in December. For the first time in federal legislative history, state grant recipients were autho-
rized to invest and/or lend their highway grants to privately developed and owned toll highway,
tunnel and bridge projects. The amount granted or loaned could constitute up to 50 percent of the
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project’s cost. Specifically, the statute states:

“Each highway, tunnel, bridge or approach thereto constructed under this subsection
[pertaining to toll facilities] must:

(A) be publicly owned, or

(B) be privately owned if the public authority having jurisdiction over the highway,
bridge, tunnel or approach has entered into a contract with a private person or persons
to design, construct, and operate the facility and the public authority will be respon-
sible for complying with all applicable requirements of this title with respect to the
facility.”

The law also includes several other key provisions affecting how the private firm may use the
federal funds:

e if the funds are loaned, the loan is subordinated to all other debt financing on the project,
except for loans made by a state agency;

e the rate of interest on loans is set at the rate of return on the state’s own investment funds;
payments on the loan can be delayed for up to five years after opening of the facility;

e the private firm is allowed to collect tolls sufficient to recover its nominal investment,
operating costs and a “reasonable rate of return.”

o the bill also authorizes the private takeover (but apparently not outright sale), expansion,
repair and tolling of existing federally assisted roads without repayment of federal grants;

e in a different section of the same bill, Congress authorized nearly $1 billion in federal
funds for the development of pilot magnetic levitation train projects, which would largely be devel-
oped by private firms.

The bill passed Congress by a wide margin, with the privatization provisions enjoying bipar-
tisan support. Upon passage of the bill, the Privatization Council—the national trade association of
companies and government agencies involved in privatization—declared the law to be “the most
significant federal support ever given to privatization.” As of this report’s publication date, the
Federal Highway Administration was beginning to write detailed rules to carry out the legislative
provisions.

C. The Case for Airports

The question now being posed around the country is: If state governments and Congress
believe that private capital and financially motivated management can help solve congestion on the
ground, can the private sector be used to help solve congestion in the air? With privatization sweep-
ing the economies of Eastern Europe, the former Soviet Union and Asia and with private companies
taking new leadership and supporting roles in developing transportation infrastructure around the
world, privatization advocates argue that there is little justification for airports to be excluded. They
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point to a list of benefits that are frequently used to support privatization of other types of govern-
ment-owned enterprises, arguing that private capital and financially motivated management can
provide:

A Catalyst for New Airport Development:

The burst of new investment in the British airport system following the public sale of
the British Airport Authority is one often-cited example of the catalytic effect that
private involvement can have on investment in infrastructure. A private airport firm
clearly would have a powerful financial interest in helping a new project or expan-
sion go forward. Moreover, many self-financing projects proposed by private firms
(e.g., in Virginia and California) had not been previously identified by state transpor-
tation officials.

New Sources of Capital:

Some Wall Street experts argue that new private capital would come from a large and
previously untapped (at least for infrastructure) pool of equity investors who are
interested in somewhat higher-risk projects than the buyers of municipal bonds. This
equity would play a similar (but more expansive) role to the debt service coverage
required on revenue bond offerings. Investors would require the opportunity — not
the guarantee—to earn a return commensurate with their risk.

New Tax Revenue:

Privately developed transportation projects are usually expected to pay well over
$2.00 in direct new corporate tax revenue over their tax life for every $1.00 of project
cost. Placing an existing airport into the federal, state, and local tax base would have
roughly the same effect. This has been used as an additional argument for limited
government financial input for privately developed projects that are not quite able to
be self-supporting from user fees.

Rapid Construction:

Rapid project development can often be achieved because private firms do not have
to rely on many of the government procurement requirements that stretch out plan-
ning and construction schedules, including detailed contracting procedures, extensive
paperwork and inter-office/inter-agency coordination (fair labor standards and Equal
Employment Opportunity Commission requirements, on the other hand, are expected
to be part of any partnership project). In addition, use of design-build concepts (start-
ing construction immediately after initial design approvals) can substantially reduce
time and cost. The design-build concept has been used by a few airports but is often
precluded by local government procedures.

Special Emphasis on Cost-Effective Design and Operation:

Privatization proponents consider cost-effective design and operation to be a direct
consequence of the investor’s drive for a return on investment. Cost-effective facility
design is a product of the drive to ensure that fixed capital costs do not exceed what
the public is willing to pay. Cost-effective operation means that more public service is
provided for each dollar spent on labor, equipment, and supplies.
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" Direct Financial Interest in Attracting and Serving Citizen-Customers:
Privatization proponents argue that improved consumer satisfaction is a product of
personalized, economically driven efforts of private management to provide for what
the public will pay.

It is important to stress that privatization is not the only means of pursuing these goals.
Existing public airport authorities currently pursue these goals, many quite successfully. Thus,
airport authorities that are currently operated in a business-like manner with minimal political inter-
ference, high productivity, lean staffing and aggressive use of competitive bidding may have little to
gain from privatization.!

. This is particularly true with regard to operating efficiency. Because of restrictions on the
use of airport revenues, even in the cases of an efficient public authority, privatization might
offer the local community additional revenues. If privatization did not lead to improved
operating efficiency, however, this would come at the expense of increased rates and charges.
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CHAPTER II: APPLICATIONS OF PRIVATIZATION
A. Overview

During the advent of aviation, when aircraft first emerged as a major means of transporting
people and cargo, airports were predominantly owned and operated by the private sector. For many
reasons, however, the ownership and management of commercial airports became a governmental
responsibility. The owning governments vary, from the federal government (that until recently
owned and operated National and Dulles airports), to separate authorities established to own and
operate airports to state, county and local governments.

Until recently, the pattern of public ownership and operation was prevalent throughout the
world. For various reasons, the private sector has become more involved in airport operations, and,
in some parts of the world, in airport ownership. This increased involvement of the private sector has
had many forms and conditions with varying degrees of success. The purpose of this chapter is to
examine the origin of the privatization concept, to describe the continuum of airport privatization
options, and to briefly touch on some of the issues raised by privatization that must be evaluated by
any airport executive or local government official considering privatization.

B. Airport Privatization: A Spectrum of Relationships

The objective of airport management is to provide a variety of goods and services to the
traveling public, to the air carriers and to other users. Thus, commercial airports provide the facilities
for passenger and cargo handling, including passenger and cargo terminals, fuel farms, repair and
maintenance facilities and airplane services. In addition, airports provide services directly for the
passengers, including parking, retail establishments, auto rentals, hotels, recreational facilities and
connections with other forms of transportation.

These services provide the airport’s revenue sources and generate the airport’s costs of
operating the airport. The objective of airport management is to provide the services as effectively
and efficiently as possible, so as to fulfill the airport’s objectives relating to service, economic
development and safety, and to operate with no cost to the sponsoring government. In fact, in some
cases, airports generate excess revenue that is typically used for airport or other transportation
purposes. In other cases, however, the airport may have to be subsidized by the owning government.
In addition, most commercial service airports in the United States receive grants from the federal
government.

Privatization may not yield efficiency gains if it is not accompanied by some form of compe-
tition, either at the selection of the franchise holder or intermittently thereafter. Therefore, it should
be emphasized that government-owned airports that regularly bid out management or operations may
be closer to the model of an “entrepreneurial” airport than a BAA-style monopoly.

While most airports around the world are owned by a government entity, many have turned

to the private sector in an effort to increase revenues or reduce costs. Either way, such private sector
involvement has the potential to increase airport “profits.” There are many models and degrees of
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A Spectrum of Policy Options

Full Government Government Ownership Government Private Ownership

Ownership and with Privatization of Ownership, Private and Operation
Operation Selected Services Management




private involvement in airports, ranging from no involvement to ownership by the private sector. The
range includes:? :

e No involvement by the private sector

e Contracting portions of airport operations to the private sector

e Contracting overall management to the private sector while continuing government owner
ship and

e Private sector ownership and management.?

1. Full Government Ownership and Operation

At one end of the spectrum is the case in that the airport is entirely owned and operated by
the sponsoring government. In this case, the government assumes all responsibilities and all eco-
nomic risks. In addition, the government performs all managerial and operational duties. As a result,
airport or government employees are performing tasks for that they may not be well suited,* such as
selling retail merchandise, catering meals and providing other services that compete with for-profit
service providers.

Airports that are entirely owned and operated by the government are typically those that are
viewed as important by the sponsoring government but that do not generate enough revenue to
attract interest by the private sector. In these cases, the airport may represent a vital form of transpor-
tation that requires subsidies from the government. In these cases there may not be alternative means
of transportation so that the airport and air service take the place of the local highway system. Ex-
amples include general aviation facilities serving remote rural communities and the airport system in
Alaska.

The advantage of government ownership and operation is that all revenues flow to the gov-
ernment and all operating decisions are the responsibility of the government. The disadvantage is
that this type of airport may require government subsidy and that the private sector’s capabilities are
not utilized.

2 Government Ownership With Privatization of Selected Services

Most airports in the United States have recognized that the private sector can perform some
services more effectively and efficiently than can the government. Thus, most airports privatize at
least some of the services required to operate a modern airport. By retaining ownership, the govern-
ment retains its rights to set direction for the airport and to assure that other community needs are
fulfilled, while the partial privatization may increase revenues, reduce costs or both. Further, to the

Although the range used may be viewed as having generally increasing privatization (mov-
ing from no involvement by the private sector to private sector ownership and management),
because of the range of services and products offered by commercial airports, direct
comparison between airports may be inappropriate.

3 See Exhibit 1.

This could take the form of over (of under) qualification, or wages and benefits that are out
of line with comparable private sector jobs.
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extent that the private contractor is successful, the owning government, or some other level of
government, receives income and other tax revenues.

In this scenario, the airport leases revenue-generating facilities to the private sector or con-
tracts with the private sector to operate such facilities. The theory is that because of efficiency
advantages the private sector has in many cases, the private operator can generate more net return
than can the airport and thus create a “win-win” situation for both the public and private sectors. The
airport receives its revenues through lease or other payments and does not incur the costs of opera-
tions of the particular facility.

The opportunities to contract with the private sector for revenue producing activities are
significant. Such opportunities include whole terminal buildings, parking lots, retail establishments,
fuel farms and cargo handling. In addition, airports often lease space for auto rentals and lease land
for hotels and other real estate development. Some airports are entering ventures such as office space
and facilities, recreational facilities (golf courses) and other activities.

At the extreme, a few airports have sold specific facilities to the private sector or allowed the
private sector to build a transportation-related facility on the airport. One example of this form of
partial privatization is at Hartsfield International Airport in Atlanta, where some cargo facilities are
privately owned.

The issues with such rentals and leases are to assure that the traveling public is provided with
a range of reasonably priced services, to provide opportunities for private contractors to rent or lease
facilities and to avoid the potential for a private monopoly. Airports throughout the country have
developed a number of methods for leasing and contracting with the private sector.

The other form of contracting is to contract some of the operating responsibilities to the
private sector. The theory is that the private sector can perform some activities at less cost than the
public operator. Examples of such contracting include vehicle maintenance, snow removal, custodial
services, parking lot management and similar services. Generally, the private sector bids for the right
to perform the services for a fee (sometimes the fee is incentive based).

£ Government Ownership, Private Management

Most United States airports have achieved some degree of privatization. Even partial
privatization is subject to the restrictions in the government’s purchasing and procurement require-
ments. Thus, some governments have taken the next step: contracting with a private company for
overall management of the facility. ’

In this case, the private company has full responsibility for the operation of the airport,
within the guidelines of the owning government. Such private management can often utilize a broad
range of profit-making techniques and react quickly to changes in the marketplace, such as changes
in traffic patterns and pricing structures. The risks with allowing a private company to manage an
airport relate to the ability of the government to assure that its other, non-profit related goals are
achieved, and to the risks of monopoly pricing and control. In addition, the extent of, and responsi-
bility for, capital improvements must be determined.
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There are many possible arrangements between the public owner and the private operator.
There are relatively few examples of the public ownership, private management option in the United
States.

4. Private Ownership and Operation

The other end of the spectrum is the ownership and operation of commercial airports by the
private sector. Other than small general aviation airports, such a privatization model does not exist in
the United States at present. Perhaps the best example of this “complete” privatization is in the
United Kingdom.

Within the framework of private ownership, there are several models for privatization that
have been implemented, both in the United States and abroad. The definitive element in a
privatization project is the manner in that the public and private sectors share risks, responsibilities
and rewards. The models are listed in descending order according to the amount of private sector
responsibility.

a. Perpetual Franchise

Title, financing and operation are permanent responsibilities of the private firm
developing the airport. Any type of transportation project, except perhaps mass transit
(that is usually subsidized by the government), can be accommodated under this
model. Ferries and their port facilities are good existing examples of the Perpetual
Franchise model. The government usually regulates safety, quality of service and
sometimes prices or profits.

b. Buy-Build-Operate (BBO)

A private firm buys an existing airport from the local government (taking title),
expands it and operates it as a profit-making private (but public-use and regulated)
facility. Underdeveloped, deteriorating or congested facilities are usually good candi-
dates for the Buy-Build-Operate model. Albany County originally proposed to sell its
underdeveloped airport to Lockheed Air Terminal under this model but later switched
to a Lease-Develop-Operate model (see below). The key in the Albany project and
most others is the amount of money the buyer/operator must pay the government (to
repay federal grants or provide cash for the local treasury).

c. Build-Operate-Transfer (BOT)

A private company receives a franchise to finance, build and operate the facility for
20 to 40 years, after that the facility is given to the government free of charge. The
Dulles Toll Road Extension in Loudon County, Virginia, is one non-airport example
of the Build-Operate-Transfer model. The certainty of eventual government owner-
ship makes the BOT model appealing to many government officials. Around the
world, BOT is becoming the most common model for private financing of transporta-
tion infrastructure, as well as for energy and environmental facilities.

d. Build-Transfer-Operate (BTO)
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The private firm designs, finances and builds the facility but transfers title to the
government immediately after construction is finished. The private firm then leases
the facility from the government, operates it and collects revenues for 20 to 40 years
afterwards. All project financial obligations are responsibilities of the private firm.
The sponsoring government usually has no financial responsibility for the project,
although lower levels of government may contribute funds through a separate agree-
ment with the private firm.

The California AB-680 private toll road projects are the only United States examples
of the Build-Transfer-Operate model. Title is held to ensure government control and
(especially applicable in California) to help protect the private firm from excessive
tort claims.

e. Wraparound Addition

An existing government-owned core facility is expanded by a private firm, that holds
title to the addition only; the private firm operates the entire facility, including con-
tract operation of the government-owned core.

The SR91 project in California, in that private toll lanes are being added to a con-
gested freeway, is the one major transportation project that most closely (but not
perfectly) emulates the Wraparound Addition model. The model has been applied in
wastewater treatment systems. For airports, this model approximates private owner-
ship of a terminal or parking facility in an existing public airport. The most important
advantage of this model is that both parties have an ownership stake in the final
product and the financing/grants in the core do not necessarily have to be repaid.

f. Lease-Develop-Operate (LDO)

A private firm leases an existing facility and surrounding land from the government
and expands, develops and operates the facility under a revenue-sharing contract with
the government for 20-40 years or more. The government holds the title.

This model was proposed by the respective governments in Albany, New York, and
Peoria, Illinois, for expanding the Albany County Airport and the Peoria Airport. The
key advantage of the LDO model is that private entrepreneurial expansion can be
unleashed without transferring ownership or repaying debt and grants.

Using a combination of the Buy-Build-Operate and the Perpetual Franchise models, the
British government sold the British Airports Authority in 1987 to private interests. It now operates
as a private stock company, with its airside activities price-regulated according to a fixed formula.
The private BAA operates the largest airports in Britain, including Heathrow and Gatwick. Since it
became private, BAA has increased profits, employment and capital investment. The British gov-
ernment is encouraging the shift of municipal airports into the private sector and other transactions
are underway.
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Others argue that the continued use of the British Airports Authority as the prime example
for the sale of an airport is a disservice to the privatization argument in the United States. BAA, it
can be argued, was developed and controlled as an instrument of the national government and,
despite its “refinancing,” is one of the least privatized airports to the extent that term denotes a lack
of government control. BAA'’s circumstances, some would argue, are very much different than those
for United States airports. Further, with 25 percent of the revenue stream coming from duty-free
shop operation, BAA’s financial base is atypical of airports in the United States, according to many
experienced observers.

In Canada, a private consortium built, owns and is operating Terminal 3 at Pearson Interna-
tional Airport in Toronto. This is a combination of the Build-Transfer-Operate and Wraparound
Addition models. It appears to be a success for the traveling public, the government, the airlines and
the private operator. In fact, the Canadian government has developed and is implementing a strategy
to move all municipal airports out of direct federal government ownership, although they have not
gone entirely for privatization. Under the Canadian government’s policy, airports at major munici-
palities are to be leased by the national government to local airport authorities that include represen-
tatives of local business and governments. Smaller airports may be leased to LAAs or sold to the
private sector. In addition, further privatization is being considered for Toronto’s airport.

Other countries outside the United States are also considering private ownership of new or
existing major airport facilities. In addition to the U.K. and Canadian examples above:

e London City Airport on the docks of downtown London is privately owned and operated.
Opened only a few years ago, the facility limits operations due to noise and runway length.

e Aircraft manufacturer British Aerospace is the majority shareholder of Liverpool Airport
in England. The firm intends to develop this regional airport into a major transatlantic gateway. The
airport enplanes 500,000 passengers annually.

e The airport authority employees have been negotiating for the purchase of East Midlands
Airport in central England.

e In many countries, government agencies are not allowed to borrow private development
funds. The Copenhagen Airports Authority was formed to allow for bank financing. The govern-
ment still owns 75 percent of the authority.

e Many French airports, including Toulouse, Marseille and Lyon, are operated by the local
Chamber of Commerce. In most cases, the land is owned by a governmental agency. In
Chateaurousx, a little over two hours driving time south of Paris, the land is also privately held. In
most cases, the airport director is a Chamber of Commerce employee.

e Birmingham International Airport in the United Kingdom boasts the first “integrated
domestic and international airline hub terminal.” The 250,000-square-foot terminal building is
operated by British Airways, which owns 21 percent of the consortium. Other partners include a
major hotel and the airport authority.

e Foreign investors are reported to have made proposals to upgrade Ivanka Airport in
Bratislava, Czechoslovakia. The Vienna Airport Authority in Austria, is one of the investors.
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o The Greek government will be receiving proposals for consortia regarding the new Athens
International Airport at Spata. This major international facility is expected to be fully privatized.
The winning consortium will have the right to operate the airport or to license all concessions. The
airport should be operational in late 1996. Several airlines are considering a consortium to build and
operate new cargo facilities at Hellenikon, the current Athens airport.

o The new Chinese airport at Shenzhen, next to Hong Kong, is looking for foreign partners.
British Petroleum has a one-third interest in a joint venture with the airport administration. Con-
structed at a cost of $2 billion, the airport opened late 1991.

e Consultants are studying the potential for privatizing Changi Airport, Singapore.

Singapore’s Minister of Communication stated that he feels privatization would increase the effi-
ciency of operations.
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Controls under a lease-management contract.
Johnson Controls is responsible for the
development and operation of the landside
facilities. The FAA owns and operates the
airside facilities.

| EXAMPLES OF PRIVATE PARTICIPATION AT SELECTED
AIRPORT FACILITIES
Airport Facility Degree of Private Investment/Participation Basic Financial Arrangement
Alliance Airport The Airport is owned and operated by a The Perot Group donated the land for the
public entity of the City of Fort Worth. airport. AIP grants financed the construction.
However, the Perot Group owns 4800 acres The Perot Group controls the surrounding
around the airport, and is developing an land which has benefited from access to the
industrial park with access to the Airport on airport.
this land.
Burbank-Glendale The Airport is owned by the Burbank- Lockheed Air Terminal receives a fixed
Pasadena Airport Glendale-Pasadena Airport Authority, and is management fee plus expenses. The
managed under contract by Lockheed Air Burbank-Glendale-Pasadena Airport
Terminal. Authority is responsible for capital
improvements.
Morristiown Airport The Airport is owned by the municipality, D.M. Airport Developers assumed the airport's
, which has leased the airport to D.M. Airport debt, contracted to pay rent, and agreed o
developers, Inc. for a 99 year term. The Airpont | provide professional airport management. In
is managed under contract by Avco Services. exchange D.M. Developers received operaling
rights to the airport and the right to develop
office facilities on the property for a 99 year
term. D.M. has filed for and received AIP
grants for the airside facilities.
Atlantic City Intemational The Airport landside facilities are owned by the | Johnson Controls pays Atlantic City either a
Airport City of Adantic City, and operated by Johnson base rent, or a percentage of gross receipls,

whichever is greater. Johnson Controls
operates the airport under a ten year lease on
the terminal, commercial aircraft apron, parking
lots, and other civilian activities. Johnson
Controls is applying for a 15 year extension and
if approved will improve the terminal.

Y
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EXAMPLES OF PRIVATE PARTICIPATION AT SELECTED

Airport Facility

AIRPORT FACILITIES

Degree of Privatization

Basic Financial Arrangement

s

Teterboro Airport

Albany Airport

Peoria Airport

Brilish Airports Authority;
owns and operates multiple
airports including Heathrow,
Gatwick and Stansted

The airport is owned by the Port Authority of
New York and New Jersey, and is operated by
Johnson Controls under a 30 year lease-
management contract.

A long term lease-management contract with
Lockheed Air Terminal and British American
Lid. was proposed. Under the November 13,
1990 proposal, Lockheed and British
American Lid. would have operated and
maintained landside facilities. Airside
facilities would have remained under public
ownership.

Proposed long term lease of landside
facilities. Under the proposal airside facilities
would continue to be owned and maintained
by the public authority to maintain eligibility
for federal grants.

BAA owns and operates the airports, subject
to periodic regulatory review of its
acronautical charges. Commercial charges
are unregulated.

Johnson Controls pays the Port Authority of New
York and New Jersey an annual fixed fee plus a
percentage of revenues. Johnson Controls
operales the airport, is responsible for capital
development, and has filed for and received AIP
grants for the airside facility.

The proposed lease-management contract
would be for a period of 40 years, with a 40
year option. Under the proposed lease
Lockheed and British American would develop
the Airport, constructing a 27 gate addition, a
new parking facility and a 250 room hotel.
However, there were difficulties obtaining FAA
approval. The Airport is now operated under
contract by Lockheed.

The proposed lease is for a period of 99 years.
Under the proposal all landside facilitics would
be leased 10 a private firm. The public authority
would then use the proceeds from the lease 1o
acquire additional lands for airside expansion.

BAA is responsible for all capital
improvements and operating expenses, and
receives any profit.




EXAMPLES OF PRIVATE PARTICIPATION AT SELECTED

Lockheed Air Terminal was selected 10
finance, design, build, and operate a 29 gate
terminal facility under a long term lease. The
terminal is owned by Transport Canada.

Ataturk Intemational Airport A consortium which included Fluor, Lockheed
in Istanbul Air Terminal, Lewis Enterprises, and three
Turkish firms has been selected to develop a
$200 million, 18 gate terminal. The franchise
agreement is under negotiation. Under the
rough outlines of the agreement the terminal
will be operated by Lockheed Air Terminal for
a period of 10-12 years, after which title will be
transferred to the Turkish Government.

AIRPORT FACILITIES
Airport Facility Degree of Privatization Basic Financial Arrangement
Lester B. Pearson Airport A consortium of Huang & Danczkay and The consortium built and financed the facility.

Upon completion title was transferred to
Transport Canada. The facility was then
leased back to the consortium, which is
operating the terminal.

The consortium will operate the terminal for the
franchise period. Dunng this time the
consortium will recover its initial investment
plus a reasonable rate of return defined in the
franchise agreement.




e Spain has had a centralized system where all airports in the country were under a single
federal agency. The Council of Ministers recently announced that airports will be permitted to
function with financial autonomy and private capital. The state, however, will retain majority
interest.

In the United States, there is a blurring of financial responsibilities between private and
public, but actual ownership remains almost entirely in government hands. Exhibit 2 summarizes
some additional examples of airport projects in that the private sector acts as a manager, operator or
developer.

CHAPTER III: OBJECTIVES OF AIRPORT PRIVATIZATION

Chapters I and II of this study reviewed the concepts underlying airport privatization and the
spectrum of applications currently in use. The first section of this chapter will examine the problems
that proponents argue privatization can alleviate. The second section will review the other side of the
coin, addressing the issues that an airport executive or public official needs to consider before
recommending an enhanced form of privatization. The issues and opportunities surrounding
privatization of a commercial airport often will hinge on local circumstances. To aid the assessment
of privatization from a local perspective, this section will also examine potential changes in opera-
tions, sources of funds and sources of finance that will not only determine the economic viability of
a private facility but also may affect the community’s public interest. In the end, the attractiveness
of privatization from the community’s standpoint will depend on the impact of these factors.

A, Problems Proponents Argue Privatization Can Address

1. Improved Financial Performance

An important component of privatization is the potential for increased revenues and de-
creased costs. At some airports, the private sector may have enough opportunities to reduce costs
and increase revenues, not only to improve the efficiency of the airport but also to make airport
privatization an attractive option.

According to proponents of privatization, there are a number of possibilities, depending upon
the specific circumstances, for the private sector to lower the costs of running an airport:

e Private firms may have a more flexible procurement process. Streamlining procurement
can save both time and money.

e Private investors may be more aggressive about the schedules for finishing projects since
they have a direct personal stake in the quick completion of a project. The private sector may also
demonstrate innovative solutions to problems. For example, in order to expedite the environmental
permitting process for wetlands development, the Toll Road Corporation of Virginia offered up front
to preserve twice the amount of wetlands required under federal statute. This was a factor in reduc-
ing the environmental approval time for the Dulles Toll Road project, saving the corporation time
and money.® In addition, Terminal 3 at Toronto Pearson International Airport was built in half the

. Environmental approval for this project was approximately 1.5 years. The average time it
takes to acquire a permit for such a project is approximately three years.
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time estimated by the Canadian government.

e Once a project is finished, the private sector may have higher performance ratios than an
equivalent public sector project.

e Private owners may be able to adapt more readily to changing needs. This is especially
true in staffing, where the private sector can alter its personnel structure more easily.

e The private sector may be able to take advantage of economies of scale in airport opera-
tion. Theoretically, owners of multiple airports would be able to cross-utilize their operations
experience among all facilities.

_ e The private sector might be more likely to use innovative (and more efficient) cost alloca-
tions, such as peak-hour pricing. Although airports need not be private in order to institute a more
elastic price structure, publicly owned airports have come under heavy political pressure not to do
SO.

Some airports also may offer opportunities for private firms to increase revenues.

e The private sector might be able to profit from airport-related real estate development as a
result of increased flexibility in deal-making (real estate development has been a major component
of many private sector airport proposals).

e Direct incentives may act as a stimulus or catalyst for the private sector to identify new
projects and revenue opportunities. For example, two of the four projects proposed by private firms
and approved under the California AB680 legislation had not been previously identified by the state
DOT.

In conclusion, proponents argue that private firms can lower costs and raise revenues. If this
is the case at a particular airport, then private firms may be able to not only improve efficiency but
also increase the level of development above current levels.

2. Infusion of capital

In the previous section, it was stated that the private sector may be able to lower costs and
increase revenues. Vital to the success of a private venture, however, is the ability of the firm to
attract private capital. If investors are convinced that private airports can be run for an acceptable
profit (allowing for risk), then they will be inclined to invest equity in the project.

The creation of an independent pool of equity could have two positive effects:

e First, equity allows the airport operator to have increased financial flexibility, including the
ability to engage in high-risk/high-return projects. If the potential profits are large enough, some
investors will be willing to finance high-risk projects. Public projects, however, that tend to have
limited discretionary capital, have a reduced ability to attract high-risk investors and are therefore
constrained to low-risk projects, regardless of the potential benefits of the high-risk projects.
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e Second, the existence of an outside pool of equity may place the airport in a better position
to negotiate airline leases. In order to provide a measure of security to debt holders, government
operators often need to obtain a long-term financial commitment from the airlines. In exchange,
however, the government often must grant the airlines veto power over major capital improvements
at the airport, in effect giving the airlines a dominant position over some airports. Although private
investors would also want the security of an anchor airline(s), the existence of outside equity could
reduce the importance of the security the airline offers.

In addition, if airport operators could manage airports with reduced restrictions such as
majority in interest provisions, airports ultimately may be able to generate more airline competition
and, consequently, reduced fares.

3. Government Costs and Revenues

While it may be true that privatization potentially holds substantial benefits for the private
investor, we have not discussed the benefits to the public sector. Equally important to the successful
establishment of privatization are the benefits to the public sector.

Privatization has the potential to reduce government costs and increase government revenues.
Privatization implies that government outlays and subsidies will not be required. This reduces
government costs and removes the government’s exposure to financial risk.® In addition to the
potential for immediate cost savings in airport operations, there are other potential cost savings as
well. By reducing the government payroll, the government’s employee pension payments are re-
duced, as is the long-term cost exposure from fewer pension liabilities.’

Privatization’s main benefit for the government, however, is the potential for increased
revenues. The three major ways that the government might increase its revenues are:

e First, a February 1991 Justice Department memorandum?® appears to allow the local gov-
ernment to recover its aggregate historical investment (plus reasonable interest) if it decided to
privatize the airport. Thus, should a government decide to sell or lease an airport to a private opera-
tor, the government might be able to recover its prior investment.

e Second, government-owned airport land is free from property taxes. On the other hand, if a
private entity owns an airport, the airport’s land could be taxable. Therefore, if the local government
would sell the airport, it could increase its property tax base. If the government allows a private firm

¢ The risk may not fall to zero if the public sector takes ultimate responsibility for the success
of the venture. If the government plans to bail out a failed venture, then the government
retains some risk. For government risk to fall to zero, the government must allow a bankrupt
venture to fail.

7 This will depend on the nature of pension funding and the airport’s financial health

' Office of Legal Counsel for C. Dean McGraff, Acting General Counsel, February 12, 1991.
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to build a new airport, it might or might not increase its tax base, depending on the agreed nature of
the development on airport lands. Regardless of what is developed, however, the local government
could capture more property taxes than if a new airport were publicly owned and operated.

e Third, by making the airport private, the local, state and federal governments are enabling
themselves to capture corporate income taxes from the airport. Publicly owned airports do not pay
corporate income taxes.

4. Congestion

Insufficient airport capacity is the result of increased demand and under investment. Be-
tween 1980 and 1988, domestic passenger enplanements increased from 191.1 million to 444.7
million, and FAA is currently predicting 761.4 million passenger enplanements by 2000. Corre-
spondingly, aircraft operations have increased from 14.7 million to 21 million and are forecast to
reach 29.7 million in 2000. Despite the rapid growth in air travel, there has been minimal new
airport construction. The last major airport to be built, Dallas/Fort Worth, was constructed in 1974.
The only major passenger airport currently under construction is intended to replace Denver’s
Stapleton.

Inadequate airport facilities are forecast to cause increasing delays in both aircraft operations
and in the movement of airline passengers. For example, in 1988, 21 major airports were listed by
the FAA as “seriously congested” (over 20,000 annual air carrier flight delay hours). Forty-one
airports are predicted to be seriously congested by 1998, with the most congested airports exceeding
100,000 hours of air carrier delays.’ In addition to delays, several recent studies have shown that
inadequate airport facilities reduce airline competition by limiting both the number of landing slots
and the available terminal space (primarily aircraft gates), thereby restricting the entrance of new
carriers in certain markets.!* In other cases, entrants have been forced to pay a substantial premium
to gain access to new markets.!!

It is clear that something must be done to alleviate the constraints on our nation’s airports.
Proponents of privatization argue that privatized airports have three major advantages in dealing
with congestion compared to public ones:

e First, private owners may be more aggressive in identifying opportunities to increase
efficiency and more innovative in their solutions to problems. Thus, privatization may be able to
reduce congestion by increasing the effective capacity of the airport.

e Second, private investors may be more aggressive in project scheduling. Plans for airport

? 990-91 Aviation S .te acity Plan, Federal Aviation Administration, System Capacity
and Requirements Office, 1990, pp. 1, 13.

v “Airline Competition: Industry Operating and Marketing Practices Limit Market Entry,”
United States General Accounting Office, GAO/RCED-90-147.

u “Airline Competition: Higher Fares and Reduced Competition at Concentrated Airports,”
United States General Accounting Office, GAO/RCED-90-102.
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improvements might be implemented faster by the private sector in comparison to the public sector.

e Third, private owners may be able to more readily adapt to changing needs than govern-
ment agencies. Government agencies are bound by restrictive regulations and agreements, particu-
larly in relation to personnel structure.

3 Politicizing of Airport Operations

An airport with enhanced privatization should be designed to avoid the intrusive and non-
productive inclination for excessive oversight by political bodies that exist at some of the airports
owned and operated by municipalities and other forms of local government. A private corporation
could make procurement decisions, set employee policies and determine all other normal business
transactions based on the economic forces of the marketplace.?

B. Public Policy Issues in Airport Privatization

1. The Economics of Airport Privatization
a. Market Value and the Government’s Perspective

The economic perspective on airport privatization can vary depending upon what level of
government is the viewer. From a city’s perspective, the main reason for privatizing an existing
government-owned airport would be if the city (defined as either the government or its citizens)
would be better off economically after privatization. This will be mostly, but not entirely, reflected
in the sale price of the airport. From a state’s perspective, an airport should be privatized if the state
will be economically better off with a private airport. From the national perspective, an airport
should be privatized if, all other things being equal (that may not be the case), the nation would be
economically better off after privatization and the air transportation system would enjoy enhanced
efficiency and a growth in capacity.

Full privatization, as in the sale of the airport, has several economic consequences for govern-
ments:

e the local government owner would receive a cash payment at the time of sale and might
also receive a share of airport profits;

e the local government (and the state as well) would benefit economically if privatization
also means growth in air travel to the city and new commercial development at the airport;

e the local government would receive new tax revenue after the airport goes into the local
tax base;

o the state and federal government would also receive tax revenue from corporate income
taxes (and any other taxes to that a public airport is not currently subject).

12 Private airports, however, may still be constrained to act within broad parameters set by
public policy.
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To achieve these benefits, the private owner would have to increase revenues and reduce
costs compared to government ownership and operation. These changes in the stream of costs and
revenues—including their magnitude, predictability and vulnerability—would determine the sale
price of the airport. The following sections discuss how these changes might occur and what factors
influence their magnitude, predictability and vulnerability. Afterwards, the discussion will shift to
how these factors influence both the market value (sale price) and the value to the government.

b. The Potential for New Revenue to Local Government
1) Overview

This section discusses the potential for revenue enhancement from an existing municipally
owned airport as a result of privatization. In summary, although it may be possible to enhance
municipal revenue through the sale of an airport to private enterprise, substantial barriers are present
in a number of federal laws and policies that either favor municipal ownership or directly restrict
private ownership. Not only would many of the benefits available to the public sector not be avail-
able to a private enterprise, but federal aid reimbursement also might be required as a cost of conver-
sion. Airport revenue enhancement through efficiencies of operation and enhancement of airport
user fees through more limited forms of privatization such as management contracts would not
necessarily result in municipal revenue enhancement, because existing contractual arrangements and
federal policies may require the bulk of increased revenues to be dedicated to the airport.

There are two primary sources of airport revenues. The first is revenues collected from the
airlines, businesses and general aviation users in the form of rates and charges, including landing
fees, space rentals, ground rentals, equipment rentals and other charges for services. These revenues
are based upon an airline’s utilization of the airport (for example, landing fees are based upon an
airline’s landed weight while space rentals are based upon the square footage leased). Secondly, the
airport collects revenues from its concession operations, including parking, food and beverage, gift
shops, rental cars and, in some cases, commercial development of hotels and industrial parks. Rev-
enues from concessions can be collected as a flat fee or as a percentage of gross or net revenues of
the concession operation. In addition, there is a wide variation as to the extent of airport involve-
ment in the management of the concessions — some airports manage the concession operations
themselves while others contract out to private corporations for these services.

Some privatization proponents argue that there is one area for potentially major gains that
could also have a material and beneficial effect on the long-term investment needs of the airports.
Perhaps the scarcest asset on the landside at major airports in the United States today is curbside
capacity. As airline passenger demand continues to grow, airports are experiencing growing conges-
tion at the curbside, that spills over onto the roadway system. The traditional solution has been to
expand the curbside and roadway system to accommodate demand and to develop curbside manage-
ment policies that favor certain on and off airport service providers as well as public transportation
vehicles. None of these policies, however, directly affects the demand by the most significant user
group on the curbside—the general public. Faced with the substantial costs of expanding such
facilities, and having already put in place curbside management systems, many private airports
might be relieved of the local political pressures that work against considering the use of tolls as a
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means of controlling demand for curbside access.!?

Airport revenues are first used to pay operating and maintenance expenses of the airport.
The remaining net revenues are applied to debt service, replenishment of funds required under the
bond resolution, renewal and replacement projects and capital projects funded on a pay-as-you-go
basis. The valuation of an airport will reflect the strength and magnitude of these net revenues, in
combination with the case-specific opportunities for cost savings.

2) Factors Affecting Revenues

The factors that affect the strength of revenues of an airport are primarily the demand for air
traffic, the nature of the traffic and the type of airline use agreement, if any. These factors are
described below:

Air Traffic Demand. One of the most important components in evaluating the strength of
the revenue stream at a particular airport is determining the region’s demand for air services. This is
typically demonstrated by certain demographic characteristics of the airport’s air trade area. For
example, strong historical and projected population growth in the air trade area indicates a popula-
tion base that is likely to require additional air service in the future. Similarly, employment growth
and the diversity of the air service area’s industrial base are important factors because a growing
employment base and an economy that is not dependent on a single industry is more likely to be able
to generate air traffic revenues in a recessionary environment. The wealth of the population base is
also an indication of strength as an affluent population typically generates more air traffic. Finally, a
high percentage of business travel relative to discretionary travel is an indication of the strength of
an airport as business travel is less likely to be affected by negative economic environments.

Nature of the Traffic, The type of traffic generated at an airport is also important in evalu-
ating the strength of the revenue stream at an airport. The level of traffic at an origin and destination
(O&D) airport (in that passengers are traveling to and from that airport and not connecting to another
destination) will be largely dependent upon the strength of the local air trade area. Conversely, an
airport with a high percentage of connecting traffic will be less dependent on the air trade area and
more dependent upon the financial strength and scheduling decisions of the hubbing carrier(s). The
strength of an airport can typically be demonstrated by the percentage of O&D traffic, the growth in
enplanements (particularly during recessionary periods) and the diversity of the carriers serving the

airport.

Use Agreements, The presence of an airline use agreement and the methodology used to
calculate airline rates and charges are also important when evaluating the strength of the revenue
stream at a particular airport. There are two basic approaches to calculating airline rates and
charges:

e Compensatory Approach. Under this approach, an airport operator assumes the financial
risk of running the airport. Airline fees and charges are set to recover the actual costs of the facilities
and services the airlines use. To the extent that non-airline revenues exceed the cost of the non-

“ It is important to note that public airports are not precluded from assessing tolls. In fact,
some airports currently assess commercial vehicle access fees.
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airline facilities, the airport operators may generate “surplus” revenues. These surplus revenues can
be used for discretionary airport development (not under airline purview).

e Residual Approach. Under a residual cost approach, the airlines collectively assume the
financial risk at the airport by agreeing to pay the costs of operating the airport that are not recovered
through non-airline revenue sources. Thus, a shortfall in non-airline cost centers would be paid by
the airlines. Although this reduces the financial risk on the airport authority, it may also limit the
amount and use of an airport’s discretionary revenues.!*

In actual practice, many airlines use a hybrid of the residual and compensatory approaches,
with certain facilities and activities allocated on a residual basis, and others allocated on a compensa-
tory basis (e.g., parking facilities might be excluded from a residual agreement). The importance of a
use agreement as a means of assuring financial stability to the airport varies with the nature of the
facility and the characteristics of the market. For example, airports with a strong local origin and
destination traffic level may be more assured of covering costs, and so may have a reduced need for
the financial security of a residual agreement. At an airport with a more volatile market, however, a
residual agreement may be more desirable.

Airline use agreements are particularly important in considering privatization as they repre-
sent a pre-existing legal contract between the airport authority and the airlines. As a result, it could
be necessary either to “privatize” the airport in sections as existing use agreements expire, or to limit
privatization efforts within the bounds of the use agreements. Because the expiration of major use
agreements can provide increased flexibility, the impending expiration of an agreement can make the
assessment of the privatization option more relevant.

Federal Grants. Municipalities that have received capital improvement grants pursuant to
the Federal Airport and Airway Improvement Act of 1982, as amended, are bound to comply with
statutorily required assurances given in connection with these grants. The grant program provides 75
percent to 90 percent of the cost of airside facilities. Section 511(a)(12) of the act requires assur-
ances that, with limited exceptions, all airport-generated revenue be expended only for aviation-
related operations and facilities. Thus, current federal law applicable as a result of receipt of airport
improvement grants requires that all revenues generated by an airport be expended for the capital or
operating costs of the airport or other local facilities owned or operated by the municipality and
directly and substantially related to air transportation of passengers or property. Virtually all air
carrier airports are eligible for the federal grant program and have received grants thereunder. Many
states administer similar, more limited programs.

Passenger Facility Charges, Passenger facility charges (PFCs) could have significant

ramifications for airports and their financial structures, now that airports are allowed to receive them.

1 In return for accepting the financial risk under a residual approach, airlines may require some

form of majority-in-interest control over future capital improvements. It is believed by the
Financial Accounting Standards Board that for an airline lease to be considered an “operating
lease,” the airport must be owned by a governmental unit or authority. If privately owned, the
lease will in most cases be capitalized and shown on the airline’s balance sheet—something
most corporations seek to avoid.
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Because cash flow is an important ingredient in the private valuation of airports, PFCs may influ-
ence the attractiveness of private ownership/management. As stated in Chapter II1.B.2.b.2 of this
analysis, until the FAA implementing regulations are applied, the role of PFCs in privatization is
unclear.

C. Potential Increases in Costs

Despite the proper incentives, privatization is not a panacea on the cost side. A private
company will be exposed to other potential cost increases that could easily eclipse any cost reduc-
tions or increased revenue generation. Among the key areas of concern are:

1) Replacing AIP Grants

A private entrepreneur may not want to be subject to AIP sponsor assurances or may be
found ineligible for them and therefore will have to find alterative sources for a significant
amount of investment funds, especially related to projects on the airside of the airport. In
exchange for the significant operating constraints imposed by the federal government that
come with these grants, the investment funds that they represent are in effect free to the
airport operator. The cost of replacing them, therefore, is not only the funds themselves, but
also the opportunity cost of the money. Moreover, the absolute size of the cost increase will
be significant at most airports because AIP funds can provide 75 percent to 90 percent of
airside capital project costs. Small and medium-sized airports, given their relative depen-
dence on these funds, may be more vulnerable than large airports.

2) Tax-Exempt Bond Availability

A private entrepreneur may not be able to use municipal bonding. The interest rates for
privately placed bonds could be significantly higher than those for equivalent municipal
bonds that they replace. The market may also assign an additional risk premium to the bonds
because of the higher costs of raising capital experienced by the private entrepreneur. In fact,
the creditworthiness of a private operator could affect the ability of the airport to raise funds;
if an operator has other businesses besides the airport under a single holding company, the
performance of those other businesses could affect the creditworthiness and hence the inter-
est costs of the private airport.

3) Investment Recapture

Depending upon the federal policy on airport privatization, and upon the proposed
privatization mechanism, it may be necessary for the private entrepreneur to buy out the
embedded investment of the federal government.!® In addition, the bond covenants in existing
municipal debt may call for the early redemption of bonds if contingencies, including

" There is additional uncertainty on what method would be used to value the embedded federal
investment (e.g., with interest, original value, depreciated value) if repayment were required.
Note, however, that in the recent Intermodal Surface Transportation Act, repayment of
federal investment was not required in a private takeover.
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privatization, were to take place. Both of these events could increase the debt-carrying costs
of the privatized facility and could reduce the funds that the locality would receive for the
privatized airport.

4) Taxes

Depending on the contract between the proposed private operator and the airport authority or
controlling government, the airport may be subject to property taxes. This would result in
increased revenues for the local community but could also be reflected (negatively) in the
value the private sector places on the airport. In addition, a private company would have to
pay all applicable local, state and federal income taxes.!®

d. Valuation
1) Basic Principles

Valuation is a somewhat ambiguous concept and can be estimated in a wide variety of ways,
that may give different answers. Although alternative definitions and methodologies for valuation
could have been used, for clarity and simplicity a limited number of definitions and models will be
used in this report. The definitions and models used are explicitly defined and the specific definition
intended is referenced for each use. The three definitions of valuation used in this section are:!?

0 Market Value

This is the value the “market” places on the airport. The market value of the airport is prima-
rily based on the cash flow of the airport and on its ability to service debt and equity. The
market value will reflect outstanding debt and encumbrances and restrictions on airport
operations.

0 Value to Local Government

This is defined here as the cash value that the local government receives from the airport. If
the airport were privatized this would include the transfer payment (that would be based on
the market value), and any tax receipts. For public airports,!® this includes any revenues
derived from airport-related facilities, and any revenues that are available for use outside the

16 Although taxable debt, if used, would result in increased state and federal tax revenues, the
taxes would not be a direct cost to the private operator but would result in increased financ-
ing costs.

u Additional definitions of valuation include book value (that is based on the accounting

balance sheet), and the replacement value (based on what it would cost to construct a compa-
rable facility under current prices).

18 If any of these revenue sources were to remain under a privatized airport, they must also be
factored into the valuation of the privatized airport.
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airport. 19
0 Societal Value

This is the overall value of the airport to society. Of particular importance is the value of the
airport to the local community.?® This is largely based on the quality and extent of services
rendered by the airport, less the fees charged for those services. The societal value for the
local community includes the value to the local government, but excludes the value of the
airport itself. Thus, if a private airport would charge higher fees but would not provide higher
quality service, or a greater quantity of service, then the private airport would have a lower
societal value based on those criteria (a sufficiently high value to the local government could
compensate).

These definitions of valuation have clear differences. The most encompassing definition is
the societal value, while the least encompassing is the market value. Proponents of privatization have
focused heavily on market value and the value to the local government. Because of restrictions
placed by the FAA on airport operations, proponents of privatization argue that private operation
would increase these values. The impact on the societal value, however, is largely ignored in these
arguments.?!

For example, all other things being the same, a community could in some cases maximize the
amount of revenues it receives upon the sale of an airport by providing the operator with an unlim-
ited monopoly right to operate the airport property in whatever manner he or she sees fit, including
closing the facility in order to redevelop it to its highest and best use (thus maximizing the value to
the government). However, granting such an unlimited right would probably not be consistent with
preserving the community’s access to the national air transportation system, and could reduce the
societal value of the airport to the local community.?? Or, the community might be uncomfortable
with the higher prices and required returns of a privately owned monopoly. On the other hand, these
interests need not be in conflict. Granting unlimited rights could in some circumstances be consistent
with preserving the community’s access to air transportation if the community itself is unable to
operate and invest in the facility adequately. It is important to note in assessing privatization that
there are different levels of privatization, ranging from contracting out airport operating functions, to

2 These revenues are only available from airports grandfathered under the Section 511 (a)(12)
restrictions, and even in these cases there are restrictions on the use of these revenues.

3 Thus, although a privatized airport would pay taxes to the federal government, that a public
airport does not, these taxes are not relevant to the local decision on whether to privatize an

airport.

= For example, the British Airports Authority may have a higher market value and a higher
value to the government. Complaints about excessive increases in non-aeronautical rates,
however, raise concerns about the overall effect on the societal value.

8 This illustration obviously ignores existing and potential federal prohibitions against closure
of commercial airport facilities that have received grants from the federal government.
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privatizing individual airport activities such as terminal buildings, to complete privatization of an
entire commercial airport facility.

2) Dividend-Discount-Growth Model

The dividend-discount-growth model is one of the popular models for conceptualizing
valuation.”® The dividend discount growth model determines value based on three factors: dividend
(returns from the asset), discount rate (based on cost-of-capital) and growth rate (the rate at that the
dividend increases). The formula is:

Valuation=D + (D, * (1 +G)/ (R - G))

Where D, is the dividend at time 0 (the current dividend), G is the growth rate of the dividend, and R
is the discount rate. Influences that alter these factors will affect the valuation. Because the “divi-
dend” is largely based on the difference between revenues and operating costs, changes in either of
these factors will also influence valuation.

The dividend-discount-growth model may be conceptually applied to the three models as
follows:

Market Value. Market value will be based on the cost of capital, the cash flow available to pay debt
and service equity and the projected growth rate of cash flow to service debt and pay equity.

Value to Government. The value to the government would be based on the government revenue
streams generated by the airport, the government’s cost of capital and the projected revenue growth
rate.

Value to Society. The total value to society cannot be readily modeled. To some extent, however,
the difference in the value to society between two alternatives can be assessed. If, for example, there
is a clear difference in rates, then the difference in rates between the alternatives could be compared
and discounted. But, in general, the overall societal value must be assessed on a more qualitative
basis. It is only possible to assess changes in the value to society on a quantitative basis if qualitative
factors are held constant—for example, if both the public and private alternatives would have com-
parable quality and production of service, comparable noise impacts, etc.

Regardless of the form of privatization, it is convenient to think of the process as a negotia-
tion between the public sector and the entrepreneur. In a negotiation, the entrepreneur will seek to
pay something close to the going concern value of the airport under the current operating rules. Such
a price would reflect a going concern value today minus a factor for all the restrictions and benefits
of public sector ownership, including restrictions against earning significant profits and lower cost of
capital. The public sector, on the other hand, would seek, subject to protecting its future interests, an
amount close to the going concern value of the privatized airport. The entrepreneur would argue that
he or she would create the marginal value associated with the higher going concern value in the
private sector, and public sector operator would counter that it had created the vehicle that permitted
these premiums to take place.

a8 The dividend-discount-growth model was originally developed to estimate the cash price of
equity and not the overall valuation of an asset.
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3) Pro Forma Financial Analysis

When evaluating the potential for increased private involvement in airports, a pro forma
analysis can provide useful quantitative information. Pro forma analyses are important in evaluating
both the sale of airports to the private sector and a combined public-private partnership structure. It
has been suggested that this paper recommend a framework for developing a pro forma. The follow-
ing (see next page) is a first draft of a proposal for assembling financial data for a pro forma analy-
sis. Many other issues, however, must be considered. A brief discussion of some of these issues
follows the pro forma.

The following issues would be raised by a pro forma airport financial analysis, comparing
public and private sponsorship:

e The comparison would only be useful if the public and private sponsorship scenarios were
carefully structured and independently feasible. For example:

— if the primary goal of the project were the development or expansion of airport
facilities, and if the public sector would be unlikely to pursue the project through
traditional mechanisms, then public sponsorship would not be a helpful benchmark
for private sponsorship options. In this case, a test of the private option’s stand-
alone feasibility would be more useful;

— if a particular private sponsorship scenario were unlikely to overcome regulatory
or other barriers, the comparison to a feasible public scenario would be meaning
less.

e The purpose of the analysis would not be a line-by-line comparison but a test of the impact
of private investment on each of the interested parties.

— the parties include the private entity; federal, state and local governments; passen-
gers; cargo shippers; airfield users; aviation-related service providers; tenants;
passenger service providers; airport employees or potential employees, and,
perhaps most importantly, the people and economy of the region served by the
airport;

— the impact on government would include federal, state and local taxes and fees
paid (including taxes paid or foregone on bond interest payments) and other funds
moved off-airport, as well as government grants and services received by the
public or private sponsor.

e The comparison of public or private sponsorship would not be exclusively financial. For
example: :

— developing or expanding airport facilities and services could be a higher priority
for users or government (due to competitive, economic or transportation concerns)
than maintaining the lowest possible cost to users or maximizing financial benefits
to the government;
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Outline of Financial Pro Forma

Existing Pro-Forma
Public Private
Operator Operator

Revenues

Airline (Cost Recovery) $ $
Flight fees
Rentals
Utilities
Fuel Fees

Passenger (Market-Based) (1)
Parking
Concessions

Service Providers (Market-Based) (1)
Ground Handling
In-Flight Catering

Other (Market-Based)
Private Property Development

Gross Revenues $ $

Expenses

Operating Expenses
Materials and Services $ $
Payroll
General and Administrative

Payments to Municipalities
Airport Site Lease Payments
Payment in Lieu of Taxes
Municipal Service Payments
Property Taxes
Sales Taxes
Income Taxes

Amortization and Interest Payments )
Debt Service
Debt Service Coverage Factor

Expenses $ $

Net Revenues Available for Airport Acquisition $ $ 3)

Cost of Capital % % “4)

(1) Revenues from passengers (parking and consumer services) and airport service providers are market-priced and
should be the same under both public and private airport operation. Any enhancement to the airport revenues must come
from:
-- Increased airport fees and charges to the airlines
-- Greater private development of commercial enterprises
(2) It is assumed that existing airport debt (non-taxable) would be repaid with private capital (taxable debt and equity).
(3) The majority of large public airports in the U.S. operate under a net cost recovery basis that does not allow for excess
revenues beyond payment of debt service and cover. |
(4) The cost of capital for public and private operators should be compared and the private operator’s cost of capital |
should be used to evaluate the net revenues available for airport acquisition. ' ‘

Notes to the Financial Pro Forma Outline:
\
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— the feasibility of private involvement rests in part on the underlying strength of the
revenue base. Revenue streams from airports with a high percentage of origin and
destination traffic are more predictable and potentially less volatile than revenue
streams from airports with a high percentage of transfer traffic;

— the reallocation of risk could be a significant benefit of private investment that
would not appear in a simple financial pro forma analysis;

— the speed with which new facilities or services would be developed by a public or
private sponsor could also be an important factor;

— the comparison would take into account the differing powers, capabilities and
needs (e.g., for regulatory approval) of public and private sponsors.

e The financial comparison would be conducted by the airport cost center (rather than object
type); would take into account different cost recovery mechanisms (compensatory versus
residual), and would calculate rates and charges for users and tenants.

e The pro forma analysis would include a complete assessment of capital needs and funding,
as well as operating results, for reasons that include:

— the potential development or expansion of airport facilities could be a critical
factor in deciding on public or private sponsorship;

— external governmental financial support for airports has traditionally been concen-
trated on the capital side;

— airport rates and charges, which would be one of the impacts on users, could be
based in part on capital charges;

— a sponsor could choose capital-intensive solutions that would reduce operating
costs while increasing capital costs.

e If the private sponsorship option includes a build-operate-transfer mechanism, the pro
forma analysis would need to reflect the value of the facilities ultimately transferred to the
government;

e The airport’s financial results could be affected by the different motivations available to
public and private sponsors, particularly if rates and charges were determined on compen-
satory or market bases;

e The revenue streams could be augmented by expanding existing services to existing
customers, by increasing the number of customers for existing services, by adding new ser-
vices in conjunction with existing services, or by developing ancillary facilities or ser-
vices;
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e Operating costs would be affected by facility size and service levels (which could be
revenue-driven), economies of scale in ownership, productivity factors and unit costs.

These factors must be addressed in any detailed study of expanded private involvement in
airport management and ownership. Further analysis is required for the development of a more
refined pro forma.

2. Legal Considerations
a. Overview

It is important to analyze the relevant legal considerations when assessing the privatization
decision. Therefore, this section reviews some of the major legal issues in privatization. It is not
within the scope of this study, however, to provide a comprehensive legal overview, and a detailed
legal review would be required as part of a serious assessment of privatization. In addition to the
legal issues that directly affect privatization, it is also necessary to consider the general legal issues
in airport development and operation. Areas discussed in this section include:

e Federal Aviation Act of 1958
- No exclusive use of airport facilities
- Passenger Facility Charges

() Alrport and Airway Improvement Act of 1982
Use of airport revenues
- Equal access
- Consultation
- Construction

e Antitrust Considerations
e Access to Tax-Exempt Financing
e Sovereign Immunity
e Other Legal Issues
b. Federal Aviation Act of 1958 (as amended)
1) Section 308

(a) ...There shall be no exclusive right for the use of any landing area or air navigation
facility upon that Federal funds have been expended. ...The providing of services at an
airport by a single fixed-based operator shall not be construed as an exclusive right if it
would be unreasonably costly, burdensome or impractical for more than one fixed-base
operator to provide such services...
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This statutory language has been primarily construed in terms of the use of the airport by air
carriers, fixed base operators and other actual or constructive tenants of the facility. Theoretically,
every airport in the United States is subject to the exclusive ownership by a single sponsor/propri-
etor. At a number of airports today third-party contractors are given the exclusive rights to manage
the facility. None of these arrangements has been successfully attacked under the section.Some cases
have involved the exclusive use by FBOs or the operators of fuel farms.

The sale or lease of an airport to a third party in all probability will not create a problem
under Section 308. There is an element of a locational monopoly inherent in the management of any
airport. The proprietor considering “privatization,” however, should be very careful in considering
such a transfer to an entity that has or could be competitive with other users. Attention must be given
to ensure that the privatization transaction does not create—or, stated differently, that it “protects
against”—an exclusive right at the airport with an airline, fixed base operator or other tenant.

2) Section 1113

(3) (e) AUTHORITY FOR IMPOSITION OF PASSENGER FACILITY CHARGES. (1) IN
GENERAL—Subject to the provisions of this subsection, the Secretary may grant a public
agency that controls a commercial service airport authority to impose a fee... to finance
airport-related projects...

The PFC enabling legislation clearly specifies that public authorities may impose such a
charge. The legality of a PFC imposed by a private operator is uncertain.? It might be possible,
however, to use some form of cooperative arrangement between a public authority and a private
developer.

e Airport and Airway Improvement Act of 1982

The Airport and Airway Improvement Act contains a range of clauses and grant assurances
that would affect airport privatization. The sections discussed here would affect airports that have
received AIP grants. A new airport, if developed without AIP grants, would not have to meet these
requirements. An existing airport might be able to repay the AIP grant to avoid the AIP require-
ments.”

“ Although Section 1113 explicitly pertains to state taxation of air commerce, the clause is
expanded to include subdivisions of a state, or authorities acting for a state or subdivision of
a state. This might be applied to a private operator serving as an agent for the state.

3 It is unclear what basis would be used to determine the AIP grant repayment. Conceivably,
the grant repayment could be based on either (1) the original grant, (2) the original grant plus
interest, or (3) the depreciated value of facilities constructed with the grant, times the ratio of
the grant to total project costs. The valuation method used could have a considerable impact
on the feasibility of privatization.
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1) Section 511 Project Sponsorship

(a)(1) The airport to that the project relates will be available for public use on fair and
reasonable terms and without unjust discrimination, including the requirement that (A) each
air carrier using such airport shall be subject to such non-discriminatory and substantially
comparable rates, fees, rentals and other charges... as are applicable to all such air carri-
ers...

The requirement that airport facilities be available for public use on a fair and reasonable
basis is intended to ensure equal access to airport facilities by all competing airlines. Such “fair and
reasonable” provisions are typical of federal grant capital assistance programs, and they ensure that
federal funds are used for the broader public benefit. Although Section 511(a)(1) does make allow-
ance for different classifications, such as tenant and non-tenant, it limits contractual flexibility and
may prevent mutually beneficial arrangements between the private developer and air carriers, par-
ticularly if the air carrier is a direct (not leasehold) investor in the airport. This could expose the
airport developer and investors to a confusing and economically damaging review of the rates and
charges structure.

These provisions establish many of the economic criteria for managing an airport. These
existing statutory standards can be enforced against an airport proprietor only if the FAA staff agrees
that some aggrieved party has a valid complaint and if the FAA receives permission from DOT and/
or Justice Department to take enforcement, funds-withholding or court action against the offending
proprietor. Since these decisions to act are subject to extraneous considerations such as FAA staffing
shortages, DOT policy and/or political oversight and similar DOJ considerations, the idea that an
aggrieved party can bring a direct cause of action in federal district court will be appealing to airport
users and neighbors.

(a)(2) there will be no exclusive right for the use of the airport by any person providing, or
intending to provide, aeronautical services to the public...

This clause is similar to Section 308 of the Federal Aviation Act of 1958.

(a)(5) appropriate action, including the adoption of zoning laws, has been, or will be taken,
to the extent reasonable, to restrict the use of land adjacent to or in the immediate vicinity of
the airport to activities and purposes compatible with normal aircraft operations, including
the landing and takeoff of aircraft;

To satisfy this assurance, the airport operator would either need to control the land within the
immediate vicinity of the airport, or have the cooperation of the local government.

a6 “Airport” means any area of land or water that is used, or intended for use, for landing and
takeoff of aircraft, and any appurtenant areas that are used, or intended for use, for airport
buildings or other airport facilities or rights-of-way, together with all airport buildings and
facilities located thereon. “Public airport” means any airport that is used or to be used for
public purposes, under the control of a public agency, the landing area of that is publicly
owned.
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(a)(12) all revenues generated by the airport, if it is a public airport,®® and any local taxes on
aviation fuel... will be expended for the capital and operating costs of the airport, the local
airport system or other local facilities that are owned or operated by the owner or operator
of the airport and directly and substantially related to the actual air transportation of pas-
sengers or property...

This clause is currently somewhat controversial, and the final interpretation will have a
major impact on the feasibility of privatization. Commercial and general aviators have inter-
preted this clause to minimize airport costs by keeping return on investment (ROI) calculations
out of the rate-making base, and by attempting to channel airport-related revenues into the
airport. These users have also argued that selling an airport to a private entity is a
“decapitalization” of the airport and should be prohibited under this (a)(12). One of these
users’ primary concerns is that the costs associated with transferring the airport would not be
offset by any added efficiency brought by a private owner and could possibly lead to higher
fees.

In contrast, some communities and private airport managers have taken a more liberal
interpretation of the clause, arguing that, in cases where the communities or private operators
have made an investment in the airport, this investment carried a certain cost, which should be
allowable under (a)(12).?” Similarly, repayment of this investment (plus a reasonable return)
could be viewed as repayment of an airport’s cost.

In some respects, the language of Section 511(a)(12) is fairly clear. It would not apply
to constrain the profits of a private airport owner because by its terms it only applies to “public
airports,” i.e., airports “under the control of a public agency.” Section 511(a)(12) is directed
exclusively at municipal airport owners. Hence, the FAA has allowed private contract opera-
tors to earn a reasonable profit under long-term lease-management contracts at a number of
publicly owned airports. In a recent legal opinion to the FAA, the Department of Justice has
further sanctioned the recovery of lease payments by municipalities out of airport revenue.
Moreover, private operation of these airports has not prevented the airports from receiving
federal AIP grants for airport improvement. The legislative history to Section 511(a)(12)
suggests that the section would not prohibit an airport sale.?

It is unclear what the FAA’s position would be on airport privatization. If the airport
were developed without the assistance of AIP funds, FAA would have no control over the
financial aspects of landside development, although punitive delays in permitting and regula-
tory clearances would still be possible if the agency were hostile to privatization. There is no
reason, however, to think it would be. In the past, FAA has publicly supported private develop-
ment (or at least “significant” private involvement) in the development of new airport facilities.

27 For example, funds invested in the airport could have been used to amortize existing debt.

3 A recent opinion of the Office of Legal Council at the Department of Justice provided to the
DOT General Counsel does not dispute Albany County’s right to use the proceeds from the
proposed sale of their airport off airport. FAA, however, has not responded to Albany
County.
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(c) CONSULTATION—In making a decision to undertake any airport devel-
opment project under this title, each sponsor of an airport shall undertake
reasonable consultations with affected parties using the airport at that such
project is proposed.

2) Section 515 — Performance of Construction Work

(a) REGULATIONS—The construction work on any project for airport development con-
tained in an approved project grant application submitted in accordance with this title shall
be subject to inspection and approval...

(b) MINIMUM RATES OF WAGE—AII contracts in excess of $2,000 for work on projects for
airport development approved under this title that involve labor shall contain provisions
establishing minimum rates of wages, to be predetermined by the Secretary of Labor, in
accordance with the Davis-Bacon Act...

d. Antitrust Considerations

Airports today are subject to the controls of the United States antitrust laws, but those limita-
tions are usually somewhat muted because the airport proprietor/sponsor is usually an entity that
qualifies for the more limited exposure of the Local Government Antitrust Act, 15 United States
Code §35. While anti-competitive practices are still subject to substantial civil and criminal risks, a
proprietor that acts reasonably is not likely to be the subject of such litigation.

Under a purely privatized regime, the non-governmental entity will have to be more careful
of the requirements of the Sherman Act, for the exceptions of the Local Government Antitrust Act
will probably not apply. Under such additional scrutiny, the private proprietor will have to be more
careful about issues of access, rates and charges and other practical terms that affect competition at
the airport. For example, the private proprietor will have to develop significant financial and eco-
nomic rationale in order to grant one tenant a better deal than another.

There may be options that will shelter the private proprietor from the full impact of the
Sherman Act. The success of such options will clearly depend upon the degree of review that the
government can and does exercise over decisions concerning the airport.

e. Sovereign Immunity

A potential concern in airport privatization is the possible loss of “sovereign immunity.” In
many jurisdictions, the airport is considered to be a governmental unit and is not liable for actions
deemed to be governmental functions. This results in reduced liability exposure. A possible conse-
quence of privatization, however, will likely be the loss of sovereign immunity protection where it
now exists. It is possible, however, that through legislative action or the careful combination of
privatization and citizen participation, the airport may be able to maintain the sovereign immunity
shield.
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A Other Legal Issues

Due to limitations on the scope and scale of this paper, all of the relevant legal issues and
legislation could not be examined. Additional issues that could influence privatization include:

Local Approval

Good Title

Preserving Rights and Powers

Responsibility and Authority of Sponsor |
Consistency with Local Plans -
Consideration of Local Interest

Public Hearings

Air and Water Quality Standards
Consultation with Users

Terminal Development Prerequisites
Civil Rights

Audit and Recordkeeping Requirements
Planning Projects

Accounting System

Operations and Maintenance

Hazard Removal and Mitigation
Compatible Land Use

Land for Federal Facilities

Airport Layout Plan

Reports and Inspections

Use by Government Aircraft

Some of the additional laws and regulations that could influence airport privatization include:

Federal Fair Labor Standards Act of 1938

National Historic Preservation Act of 1968
Archeological and Historic Preservation Act of 1974
Flood Disaster Protection Act of 1973

Aviation Safety and Noise Abatement Act of 1979
Age Discrimination Act of 1975

Architectural Barriers Act of 1968

Powerplant and Industrial Fund Use Act of 1978
Contract Work Hours and Safety Standards Act
Copeland Anti-Kick Back Act National Environmental Policy Act of 1969
Endangered Species Act of 1973

Single Audit Act of 1989

OMB Circulars
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g. Safety

Aviation safety has numerous components, including safe operation of aircraft in the airways
and on the ground, safe movement of passengers and workers in the several airport environments,
secure processing and passage of people and things through the aviation network and coordination of
these systems to assure the highest possible degree of safety. Because the national aviation system,
from its inception, has highlighted this goal as paramount, and passengers and shippers have re-
sponded with their trust and patronage, any airport ownership/management arrangement must be
held to the same stringent standard as are today’s airports. This would require the FAA to clearly
define the relationship and responsibilities that would exist among the parties, including the federal
and local governments, airport authorities, contractors and private corporations. To the extent that
some airports and towers are owned and operated by private entities and that they function safely
today as a part of the national airport system, these parties already have experience to draw from. Of
course, there are numerous examples, some explored in Chapter II, of airports where some or all
operations are managed by a corporation under contract to the airport. In addition, it will not be in
anyone’s interest to diminish the standards of safe operation. To be sure, the local decisionmakers
must recognize FAA’s continuing preeminent authority in safety/security matters. Also, the federal
government must use its authority to provide clear and prompt direction to all parties as airport
ownership/management evolves.

h. Noise

Airport noise creates one of the greatest barriers to airport development, public or private.
Although a public airport presents more opportunities for an opposition group to voice its opinion
and to erect legal roadblocks, a privately developed airport would also be subject to environmental
and land use permits that are subject to hearing processes and legal challenges.

There is reason to believe that a public-private airport could handle noise mitigation as
effectively as a public airport. In England, BAA has implemented a system of noise-related sur-
charges and rebates. Despite sharp increases in traffic, the size of the area that is adversely impacted
by noise has substantially decreased. At Burbank Airport, operated under contract by Lockheed Air
Terminal, noise mitigation programs have also been successfully advanced. Moreover, future public-
private airports should be eligible for AIP noise mitigation grants.

An additional factor that could further minimize the risks of a hostile community reaction is
that a new, privately developed airport, particularly a wayport or cargo facility, could be developed
in a remote or economically depressed area. In such a case, land condemnation and relocation issues
would be less pressing than in a facility located close to an urban center. Finally, if other options are
insufficient to obtain public support, there is apparently nothing to prevent a private airport devel-
oper from directly compensating existing residents for noise impacts.?

i. Liability and Insurance

Whether the airport is owned and operated publicly or privately will not change the airport
operator’s attention to the effective management of the liability and insurance issues. The potential

29 The economics of this idea, however, may make it impractical in many instances.
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liability for catastrophic accidents, environmental clean-up and numerous small accidents, as well as
the cost of managing and avoiding these risks, is obviously substantial. A number of issues, how-
ever, may factor into the decision to embrace privatization.

In many jurisdictions, the municipal owner and operator of an airport emjoys immunity from
lawsuits based on allegations of an airport operator’s negligence. The immunity is generally pro-
vided for governmental functions by the public airport owner-operator. Privatization of the airport
operations will eliminate this immunity from liability.

Moreover, the cost of liability insurance may change with the change in ownership and
control over certain parts of the operation. For example, insurance rates for a municipality’s owner-
ship and operation of an airport may be lower, simply because a greater volume of coverage is being
purchased for all the municipality’s risks.

1 Citizen Participation

One of the most difficult privatization concepts for many of the current public owners and
operators of airports to accept is loss of control by the public. Citizen participation in the decision to
privatize the airport as well as institutionalizing citizen participation in future decisions by the
airport will minimize the perception that the public is losing control.*® Even more significantly,
providing citizens an opportunity to participate in decisions affecting the airport will enhance the
airport’s ability to work with local governments, which in turn make decisions affecting the airport.
There are numerous examples of local citizens organizations and local governments taking action,
which creates obstacles to the airport and that cost the airport money. The most prominent examples
relate to expansion and noise.There are a number of ways in that to provide for citizen participation,
including the formation of a citizens advisory board, naming activist citizens or elected officials to
the board of directors and holding regular meetings with local civic or government organizations and
committees. Each community is different and the form of citizen participation will be a reflection of
each community. However, the key in every instance is formal access and genuine attention to the
issues raised by the public.

A deliberate effort should be made to provide for citizen participation, both in the debate
about the decision to privatize and future decisions affecting the community. A reasonable amount
of time invested on this issue in the beginning will pay large dividends when problems arise—and
there will be problems.

k. Dispute Resolution

~ Privatized airports may also be less subject to input from concessionaires and airline tenants.
To the extent that this results in more autocratic, less equitable decisionmaking, this may be
seen as a “cost” of privatization. Some level of public/tenant participation may be required
in the terms of transfer.
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Corporations traditionally have found that forms of dispute resolution other than the courts
are more efficient. Alternative dispute resolution programs are well established. However, since each
jurisdiction has had different experiences with and opportunities for alternative dispute resolution
methods, addressing this matter with appropriate representatives of the local bar should provide
additional guidance.

Construction contracts typically contain arbitration provisions prescribing a method for
resolving disputes arising under the contract. Contracts with vendors or other entities may also
contain similar provisions providing the opportunity for or even requiring a system for resolving
disputes other than the courts. Reference should be made to the type of contract language establish-
ing alternative dispute resolution methods that the courts have approved in each particular jurisdic-
tion.

L Economic Regulation of the Private Owner/Operator

One of the concerns about the private development or operation of an airport is that the
private operator might abuse its position by setting excessive rates and charges. Public airport au-
thorities generally lack incentives for monopoly pricing and are subject to several factors that limit
pricing flexibility. These include:

o AIP grant assurances that all revenues generated by an airport must be used for improve-
ments or operations of the airport®!

e AIP grant assurances that prohibit discriminatory charges

e Long-term agreements with airlines that limit (in a variety of ways) the airport’s flexibility
in setting rates and charges

e Competition with other airports for airline traffic

Private airport development without AIP funding would face only the last two limitations on
rates and charges and would have a direct incentive to maximize profits. Therefore, a legitimate risk
exists for monopoly pricing by an unregulated developer, and it is important that the need for regula-
tion, and possible types of regulation, be considered during the assessment process.

Factors that influence the need for regulation include:

e Traffic composition (O&D traffic faces lower levels of competition than hubbing traffic)
and

e Level of competition from existing airports

Airports can be economically regulated in two basic ways: through limitations on rates and
charges, or through limitations on profits (returns to equity or returns to total employed capital, that

A Several airports are exempt from the prohibition of using airport revenues off-airport. These
airports include facilities that are part of multi-modal transportation authorities with consoli-
dated bonds.
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includes debt and equity). Limiting rates is intended to protect users from discriminatory or mo-
nopolistic price-gouging. Limiting profits is often seen as the quid pro quo for governmental protec-
tion of an enterprise’s monopoly status. However, both types of regulation are related, since limiting
rates and charges puts an indirect limit on profits, while limiting profits or returns to capital places
an indirect limit on rates.

Both types of regulation have advantages and disadvantages. Limiting rates encourages
aggressive cost controls and marketing but provides the airport developer with little recourse if
demand falls. It also requires adjustment as costs and market conditions change, and rate hearings
can be costly and adversarial.

Limiting profits, on the other hand, gives the airport developer the freedom to set rates and
adjust service levels to provide the best protection for lenders and equity investors, but it also pro-
vides far less incentive to reduce costs and attract business once the facility has reached the profit-
ability limit. In addition, it creates difficulty finding the right limit on profits to attract investors
while preventing public outcry over government protection of a private profit.

In developing a regulatory mechanism for private development/operation of an airport, it is
important to work closely with the private sector to ensure that the regulatory mechanism meets the
private sector’s needs and concerns while protecting the public welfare. Ideally, the regulatory
framework will provide:

e A predictable operating environment for the private operator and investors
e Economic incentives to the private developer for efficient operation of the facility
o Sufficient flexibility to respond to changes in market demand or economic conditions |

e Effective limits on monopoly pricing.

In addition to decisions on these aspects of regulation, it is also necessary to decide how the
private sector will be regulated (either through ongoing regulation by a commission, or an “autopi-
lot” mechanism in the franchise agreement). Most investor-owned utilities are considered natural
monopolies (because they face decreasing marginal costs) and are regulated by state public utility
commissions (PUCs). These commissions are charged with ensuring that investor-owned utilities
provide adequate service at the lowest price that compensates them for the direct cost of operations
and capital. Most PUCs use rate of return regulation (limits on profits), while a few have begun to
use “price cap” regulation, that places few limits on profitability but does put a ceiling on rates.
PUCs usually have an appointed commission and permanent staff who are responsible for monitor-
ing the profitability and pricing of the utility and a commission membership that approves all rates
and service changes.

For example, at the British Airports Authority (BAA), airside charges are regulated under a
Rate Plus Inflation system (RPI). Under RPI, BAA is allowed to increase its aeronautical charges in
proportion to inflation. Although the original rate setting was based on the inflation rate minus 1
percent, recent rate hearings have proposed to adjust this to RPI minus 4 or even 8 percent. Although
the RPI scheme is applying downward pressures to aeronautical rates, many airport users charge that
BAA's flexibility in setting non-aeronautical rates has been abused, leading to monopolistic
groundside prices.
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In newly emerging transportation projects, such as the private toll roads in California, con-
tinuous PUC oversight is being replaced by a long-term franchise agreement. Because the franchise
agreement contains all of the financial and economic contract provisions under that the franchise will
operate, little or no need exists for regular revisiting of rates or profits. In the California case, the
agreement includes a limit on returns to total employed capital (equity and debt), plus efficiency
incentives, but no limit on toll rates. With the economic regulation running on autopilot, the agree-
ment can be managed on the public side by a state department of transportation without the involve-
ment of a PUC.

m. Bankruptcy

Another concern that arises from turning over all or part of the operation of an airport to a
private operator is the danger that the operator may encounter financial difficulties and seek bank-
ruptcy protection. A bankruptcy filing triggers provisions of the Bankruptcy Code that may or may
not be applied in a manner that is consistent with the interests of the community served by the

airport.

Under the code, the bankruptcy court will assume supervisory jurisdiction over all but the
most routine activities of the debtor operator and has broad powers to take such actions as are “nec-
essary and appropriate” to carry out the provisions of the code. In taking those actions, the court will
weigh input from a variety of interests—the debtor itself, unsecured creditors, secured creditors,
employees, commercial partners and others. Those interests are invariably in conflict to some de-
gree. There is certainly no assurance that they are parallel with the interests of the community.

Take, for example, a case where the private operator in a “government ownership, private
management” situation files under Chapter 11 (reorganization) of the code. The filing triggers the
“automatic stay” under Section 362 of the code that, essentially, prevents parties (unless they obtain
court approval) from taking most actions that would be adverse to the interests of the debtor, such as
perfecting liens, terminating contracts, enforcing judgments or taking possession of property. This
protection is not necessarily bad for the community, as the continued viability of the operator is,
presumably, consistent with the community’s interests. If, however, the quality of the operator’s
performance under an agreement with the community were to deteriorate—as can occur following a
bankruptcy filing—the community’s ability to substitute a new operator could be severely restricted
by Section 362.

The filing also triggers the applicability of Section 365 of the code, which allows the debtor
(subject to court approval) to “assume” (i.e., to elect to continue in effect) or “reject” (i.e., to termi-
nate) any “executory contract or unexpired lease” to which the debtor is a party. Under this section,
therefore, the debtor operator could, conceivably, decide to reject its lease from the owner of the
airport or its management agreement, or its agreements with other parties, such as suppliers and
subcontractors, that are integral to the operation of a full service airport.

As a practical matter, the debtor is generally unlikely to reject a contract, such as a manage-
ment agreement, that brings it substantial revenues. However, it may seek to use the leverage pro-
vided by Section 365 to negotiate more attractive terms for those contracts and leases under which it
is the payor. Even if the operator wanted to “assume” all of its agreement, the operator’s creditors
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could object to the costs involved in doing so (“assuming” an executory contract or unexpired lease
requires curing the related defaults and providing assurances of future performance). Or, the credi-
tors might decide that they are better served by an outright liquidation of the operator’s assets than
by attempting a risky reorganization. Suffice it to say, when an operator goes into bankruptcy, the
community must be prepared to devote substantial time and close attention (not to mention legal
expenses) to ensure that the disruption of airport activities and the airport budget is kept to a mini-
mum.

: 8 Impact on Parties of Interest
a. Effect on Airlines

Airlines are capital-intensive ventures that operate on extremely thin margins. But, unlike
most other capital-intensive businesses, the majority of the airlines’ assets are relatively portable.
Thus, airlines have some degree of latitude in redeploying assets in order to garner return on invest-
ment.

It is also important to understand that half of all airline passengers are leisure travelers, not
business travelers. Thus, there is a significant degree of elasticity in the demand for air travel. Air-
lines have found that for every 1 percent increase in price, there is a 0.5 percent to 0.7 percent
decrease in traffic. Airline understanding of this elasticity is used in virtually every aspect of ticket
pricing.

In a privatized environment that results in revenue diversion from the airport, any increased
costs for airlines operating to a particular destination will be reflected by the carriers in different
ways. Major cost increases at a connecting airport might be passed on only to travelers beginning or
ending their trips at the hub. Cost increases at an origin and destination airport with relatively high
yields might result in reduced flight frequencies. In this case, the airline would effectively increase
its load factor and yield by serving the community with fewer flights to minimize the impact of the
cost increases.

While airlines and their passengers would respond in many ways, it is important to bear in
mind that the elasticity of demand applicable to air transportation also will be reflected in concession
and parking revenues, airport-based employment, and local tax collections. Thus, the cost impact of
a privatization or revenue diversion proposal will be borne by a large number of citizens who derive
income from airport-related activities. Another impact on airlines, and a crucial consideration for
local government authorities in analyzing privatization proposals, is the inherent conflict of interest
between airport users and shareholders as far as investment in new capacity and efficiency is con-
cerned. At a private airport, shareholders might benefit more through the use of the facility for non-
aviation ventures that have a greater return on investment. Airlines, on the other hand, benefit most
from the use of the facility for air transportation. For example, the use of capital for the construction
of a shopping mall on airport premises might generate greater revenues for shareholders than the
construction of an additional runway. The installation of high-speed moving sidewalks improves
airline efficiency at the expense of the concession revenues generated by delays in passengers
moving through retail concourses.
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b. Effect on the Service Area

In addition to the impact privatization would have on the air carriers is the impact on the air
service area. Besides the sale price itself, one of the primary benefits that would accrue to the air
service area from a private ownership structure is the fact that a private owner would be required to
pay taxes on the airport franchise. As a result, both the state and local community would benefit
from the fact that the private owner would be paying property taxes and corporate income taxes on
the airport’s operations.

Residents of the air service area that utilize the airport would also likely be affected. The
nature and magnitude of this impact would be a function of how the private airport operator is able
to offset the additional costs associated with private ownership relative to public ownership. To the
extent that the additional capital costs inherent to privatization can be offset by operating efficien-
cies, the impact on the air service area may be minimal. Passengers would not experience additional
costs as a result of private ownership and may even receive some positive benefits as a result of a
more efficient airport operation, improved concession operations and other amenities.

On the other hand, if the costs associated with the private capital structure are paid for
through revenue enhancement measures, these increases would ultimately be born by the users of the
airport facility—the passengers. This could take the form of increases in air fare costs (as the airlines
pass through their increased costs of operating at the airport) or as increases in other costs, such as
parking fees, ground access fees, etc. To the extent that the majority of an airport’s traffic is O&D
and not connecting traffic, these cost increases would be borne by the local community. In addition,
a community could also experience a reduction of air service at the airport if airline yields decline.
This would have negative repercussions throughout the community and would act as a disincentive
for corporations looking to locate in the community.

As a result, it is important to note that while the decision to sell an airport to a private owner
may provide some near-term financial benefit to the municipal owner, certain policy issues must also
be considered, including the impact on the local community and who would bear the brunt of a
potentially increased cost structure.

e, Impact on General Aviation

The effect of privatization on general aviation will depend on a variety of factors peculiar to
each airport. Among these are the relative size of the air carrier and GA operations; the amount of
airside congestion; the adequacy of pre-existing GA facilities, and the contractual arrangement with
FBOs and others that govern GA operations. An airport that is privately managed will tend to see
GA users from the same perspective as it looks at other aspects of the operation—profit maximiza-
tion. This can mean either a better or worse environment for GA, depending on how much the
policies or the public operator departed from marketplace considerations.

For example:

o If the airport is a large, congested air carrier facility, the private operator may want to
give preference to air carrier operations because they create a higher level of facility utilization and
generate greater concession revenues. This could be reflected in higher landing fees and other
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charges to GA users. DOT made clear in the Massport case that there are limits to how far the airport
can go without unlawfully discriminating against small users, but this still leaves room for the
private operator to create an environment that discourages GA usage.

e A private operator may not want to discourage GA operations but may conclude that
higher revenues can be extracted from GA. Fuel charges and other concession prices to GA might be
forced up through pressure on FBOs, corporate facilities and concessionaires, pressure that was not
practical in a more public environment. Here, also, there are limits to what a private operator can do.
Pre-existing contracts with the airport may give some protection to FBOs and other leaseholders,
depending on contract duration and other terms. Competition from other GA airports in the vicinity
may also provide a measure of protection to GA operators against excessive charges. However,
when a single entity controls all the airports in a region, strong economic pressure can be applied,
requiring GA operators to either pay higher charges or use secondary airports.

e A private operator that wants to develop GA business has a greater incentive to attract
GA operations by upgrading the quality of facilities and services offered to GA users. This may
include financing better facilities for the FBOs and other GA concessionaires and attracting newer,
more aggressive GA service providers to the airport.

d. Impact on Concessionaires

Landside concessions at a public airport (e.g., food, beverage and other retail establishments,
ground transportation, car rentals and parking) are among the most likely initial prospects for
privatization. The new Pittsburgh terminal, for example, has contracted out its retail concession
package to the British Airports Authority, which will oeprate and manage that package much as a
private shopping center. From the standpoint of the individual retailer, it will be the BAA and not the
airport proprietor in control. The airport receives a guaranteed return and a percentage of profits, if
any. The BAA takes the risk of the private marketplace but will also be in a position to reap substan-
tial rewards, provided that the underlying retail concessions succeed.

From the standpoint of the landside concessionaires, privatization creates a situation simi-
lar—if not identical—to a typical shopping center development. The benefits and disadvantages of
the private shopping center model vis-a-vis the public facility model are difficult to predict, given
the many variables, but the areas of concern can be isolated.

Access to the facility by concessionaires is, and undoubtedly will remain, a primary area of
contention. A public facility arguably has greater leeway in denying or limiting access by conces-
sionaires. With a fair degree of immunity from the antitrust laws, and given the limited scope of the
equal access and related provisions of other federal laws, the public airport proprietor, at the very
least, has less explaining to do with regard to the concessions it grants or denies on the airport
property. At the same time, however, the political process at a public facility generally gives conces-
sionaires more input than they would have in the shopping center model.

The rentals, fees and other charges paid by concessionaires under either model may also be a
concern. A business-oriented public airport will approach concessionaires in about the same way as
a private business. However, if arrangements with concessionaires do not reflect market conditions,
existing concessionaires may face “sticker shock” when the private owner proposes a new contract.

Page 57



On the other hand, private ownership may be more aggressive in finding ways to draw potential
customers through the airport, creating a more profitable environment for all concessionaires.

IV. ALTERNATIVE APPROACHES

A. Overview

In previous sections of this study, we have described several forms of airport privatization
that exist today. After that, we discussed a number of issues, primarily economic and legal, that need
to be explored by any airport executive or other local leader if they are considering privatization or a
move toward greater private involvement in airport operations. This section of the study does not
endorse privatization nor does it prescribe an ideal airport management structure. It does look at the
varieties of airport ownership-management arrangements and asks what are the best aspects of each
that could be used to improve upon where we are today.

B. Lessons from Other Hybrid Management Structures

Several economic and organizational structures might provide insight and edification for
airport executives interested in how other industries deal with questions similar to those this study
addresses. They include: Fannie Mae, SR91 Tollway in California, Joint Development Transit
Station and Spaceport Florida. As indicated in the preface, it might be worthwhile to explore these in
a subsequent study.

C. Goals of a Hybrid Management Structure

There is a prevailing sense among a segment of airport executives that they are limited in
carrying out their duties by a variety of political influences and governmental procedures that have
little to do with the efficient functioning of an airport. Similarly, many local officials view their
airports as great fiscal resources kept purposely from their grasp by federal restrictions. Listed below
are some of the objectives that these two groups might share in developing a hybrid management
structure.

1. Improve efficiency of operations to enhance service to users and the community.

Airport executives frequently cite three factors that affect their efficiency of opera-
tions and customer service: government procurement rules, government employment
rules, and a lack of direct financial incentive for improving efficiency. Private opera-
tion could overcome these difficulties in some circumstances by eliminating the need
to use cumbersome procurement rules, by giving greater freedom to hire and fire and
by giving greater freedom to set salaries and pay high rewards for superior perfor-
mances.

2 Strike a proper balance between local oversight and professional management.

The business-government relationship in a privatized airport is defined by the written
contract, franchise or lease agreements entered into as a part of the privatization
process. The presumption is that by limiting local government involvement to the
receipt of lease payments or other financial participation prescribed in the public-
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private agreement, airport executives would enjoy enhanced freedom to develop and
operate the airport in the most economical fashion.

Contribute to the relief of local government fiscal distress.

An airport is often the largest single enterprise (in terms of book value, employment
and revenues) in a local government jurisdiction. Its absence from the tax base or lack
of any other means of contributing directly to the local treasury (notwithstanding
general support of the local economy) is often viewed as unfair by local officials. If
all or part of the facility and operations were genuinely in private hands, the city or
county could expect much-needed tax payments and perhaps an up-front payment and
a share of future revenues, paid for by airport users.

Maintain availability of federal funds and tax-exempt financing for airport use.

Federal grants and tax-exemption of interest payments on debt are federal subsidies
that either reduce the cost to users or give more room for payments to local govern-
ment. While they come with significant strings attached and limits on private owner-
ship, they are the lifeblood of small, medium-sized and many large airports. Keeping
them means a good deal more financial breathing room for airport management,
while their loss may mean a net loss to the local economy from privatization (vis-a-
vis government ownership).

Introduce equity financing to airport capital projects.

Equity financing could give some airports more flexibility in developing new projects
and commercializing their operations. With enough “upside” potential, equity financ-
ing can be much more patient than debt, perhaps giving some airport managers the
leeway they need to develop and operate some airports in an entrepreneurial fashion.

Structure ownership and management to reduce risks and thereby minimize any dif
ferences between debt and equity financing.

It is hard to argue for privatization if there is a genuine loss in financial risk efficiency
(in terms of placing different types of risks on those who are most efficient at bearing
them). Such loss would be reflected in a higher cost of equity relative to debt financ-
ing (tax consequences aside). An ideal public-private structure would carefully and
efficiently allocate these risks.

Maintain a motivated management team and labor force.
Motivation is a product of pride in operation and financial incentives. To the extent
that government ownership somehow interferes with a “can-do” attitude among the

workforce or limits management in its ability to reward (or be rewarded for) superior
performance, privatization may have something to offer.
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8. Provide opportunity for local citizens to be equity partners.

Local citizens may be owners of an airport, but not directly. However, privatization
could conceivably take “investing in the community” to the literal extreme by allow-
ing citizens to buy (perhaps at a discount) shares in the local airport.

9. Assure adequate but not excessive rate of return for lenders and stockholders.

Investors need to be compensated for the risks they take in financing a project. In
many government-owned airport projects, taxpayers take these same risks without
being conscious of them, but they still have a cost. Shifting to privatization means
that the risks are now exposed and valued, but the government should see that the
accompanying compensation is reasonable. Specifically, the private investor must be
allowed enough “upside” potential to offset the possible negative outcomes for the
investment, with the actual return expected to fall somewhere in between.

D. Current Airport Authority Models

Public use airports in the United States are owned and operated under a variety of organiza-
tional and jurisdictional arrangements. Commercial service airports may be owned and operated by a
city, county or state, or by more than one jurisdiction (e.g., a joint city and county operation). In
some cases, a commercial airport is owned by one or more of these governmental entities but oper-
ated by a separate public body, such as an airport authority specifically created for the purpose of
managing the airport. Regardless of ownership, legal responsibility for day-to-day operation and
management can be vested in any of three kinds of governmental or public entities: (1) a municipal,
county or state government; (2) a multi-purpose port authority, or (3) an independent airport author-

ity.

A typical municipally operated airport is city owned and run as a department of the city with
policy direction by the city council and, in some cases, by a separate airport commission or advisory
board. Under this type of public operation, airport policy decisions are generally made in the broader
context of city or countywide public investment needs, budgetary constraints and development goals.

Port authorities are legally chartered institutions with the status of public corporations that
operate a variety of publicly owned facilities, such as airports, harbors, toll roads and bridges. In
managing the properties under their jurisdiction, port authorities have extensive independence from
state and local governments. Their financial independence rests largely on the power to issue their
own debt, in the form of revenue bonds, and on the breadth of their revenue bases. In addition, some
port authorities have the power to tax within their port jurisdiction.

Similar in structure and in legal charter to port authorities, single purpose airport authorities
also have considerable independence from state or local governments. Like multi-purpose port
authorities, airport authorities have the power to issue their own debt for financing capital develop-
ment. Airport authorities, however, must rely on a much narrower base of revenue than port authori-
ties to run a financially self-sustaining operation.
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Since the 1950s, there has been a gradual and steady transition from city- and county-con-
trolled airports to the independent single or multi-purpose authorities even though the predominant
form of operation is still municipal, particularly for the smaller commercial and general aviation
airports. The reasons for this evolution are:

e Many airport service areas have outgrown the political jurisdiction responsible for the
airport. In some of these cases, the tax liability of the airport is limited to a rather specific area, so
the creation of an authority to spread the economic support for the airport over the entire service area
may be recommended. By distributing the financial base of support for the airport, more equitable
treatment of individual taxpayers can occur and the taxpayers supporting the airport are more often
the actual users of the facility.

e Independent airport authorities allow the governing board to concentrate resources and
specialize in airport matters. This in turn allows local governments to focus their energies and
increasingly limited resources on more traditional government services.

e Airport authorities may provide greater efficiency of operation and economies of scale,
particularly when several political jurisdictions choose to combine airport responsibilities under one
board.

e Authorities permit management to assess rates and charges to users that are generally
unclouded by non-airport costs. Moreover, there usually is less political impact on the business of
running the airport under an independent authority.3

While not the model for every community, the creation of a quasi-governmental authority for
the management of airports is one potential solution to the problems identified within this report.
Airport authorities have been viewed favorably by airlines and communities when the existing
management has difficulties developing capital for airport expansion and modernization (the Wash-
ington, D.C.-area airports), or when the community has severe fiscal problems and would like to
capitalize on the airport’s wealth (Philadelphia).

In the case of Washington National and Dulles airports, the federal government owned and
operated the airports but was consistently unable to finance the necessary improvements that would
keep the airports competitive. After much deliberation, Congress turned the airports over to the
Metropolitan Washington Airports Authority, which represents and interests of the states of Virginia
and Maryland and the District of Columbia, while also retaining a congressional voice in the man-
agement of the airports. The desired effect—large-scale investment in the airports—has started to
become reality.

Philadelphia International Airport is faced with a double-barreled problem: The city, which
owns and operates the airport, is in such dire financial straits that the airport’s credit rating is suffer-
ing. Added to that are the desires of the city management to remove money from the airport in order

2 Authorities are usually designed to minimize parochial political influences that can interfere
with sound business operations. Many authorities, however, like other forms of government
ownership, experience fluctuations in political influence depending on changes in leadership
and community attitudes.
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to partially relieve the city budgetary pressures. The airport management, airlines and city fathers
are working together to resolve these problems by creating an authority which, as one of its first acts,
will transfer a payment to the city representing its unreimbursed investment in the facility over its
history.

E. How Alternative Management Structures Address These Goals

The idea of a hybrid structure is to blend together those parts of the traditional and
privatization structures in a way that best achieves the objectives listed above. Listed below are
alternative ways of writing the recipe.

1. Lease-Operate

In this structure, public ownership of all assets is maintained, but most operating control and
development authority is effectively relinquished to a private entity via a lease with the airport
authority board. The leases can be unified or separated for major portions of the airport, with more
flexible leases governing the portions of the airport with the greatest commercial potential or rev-
enues that can be sent downtown in lieu of taxes.

This model has been proposed for at least two medium-sized American airports: Albany,
New York, and Peoria, Illinois. It is the least disruptive of the three models discussed here as ap-
plied to existing airports. It preserves a high degree of public control, reduces or eliminates employ-
ment and procurement restrictions, financially encourages operating efficiencies and should preserve
access to AIP grants, although the long-term nature of the lease could conceivably jeopardize tax
exemption of the interest on debt.

It fails to achieve all the objectives by making it somewhat more difficult (but not impos-
sible) to infuse equity into facility financing and by continuing to keep all of the airport out of the
local tax base (aside from privately owned facilities built on leased airport land), and does not
readily lend itself to citizen investment.

2. Commercialization of Landside Operations

Under this model, the airport is divided into physical portions roughly corresponding to
landside and airside operations. The objective is to privatize (sell) those facilities and operations
with the greatest commercial potential and/or those that would suffer the least from loss of federal
grants or tax-exempt debt availability.

The airside remains strictly in public hands and (presumably, but not indisputably) eligible
for federal grants and tax-exempt financing. The landside is established as a separate private corpo-
ration geographically located next to the airside. Overall policy is set by a combined public and
private board, governed by a public-private franchise agreement. Depending upon how tax law
restricts contract management of the airside, the landside owner may be given a long-term or short-
term management contract of the airside. Only the landside is included in the tax base. Developable
land around the airport is either sold or leased to the private firm, depending on how it was acquired.
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This model meets many of the objectives listed above by focusing privatization on those
operations that are both relatively labor-intensive (where management, employment, and procure-
ment efficiencies are likely to show the greatest impact) and have the highest potential for commer-
cialization. Tax-exempt debt and access to AIP grants are presumably maintained for the most
capital-intensive and least commercializeable portions of the airport, although the uncertainty of this
point is the primary drawback to this divided-facility model.

3. Full Private Ownership

Full private ownership of land and facilities is the simplest of the privatization structures and
is most easily accomplished for a new airport, where any efficiencies in land acquisition (e.g.,
donations), land use synergies with surrounding development opportunities, design and construction
may be able to offset at least part of the grants and tax-exemption of debt foregone by private owner-
ship. (Although it is not entirely clear that a privately developed airport would not be eligible for
AIP grants, a public authority would be required to receive the grants and ensure that the private
entity adhered to the grant strictures.) Debt financing could be done via taxable municipal securities,
unless this interfered with the depreciation of the asset for tax purposes. All assets would be included
in the tax base.

Full private ownership achieves complete freedom in procurement, employment and com-
pensation practices, and commercialization. It gives nearly complete freedom (within the limits of
safety and local land-use planning) in facility design and construction. It also allows clear access to
accelerated depreciation for tax purposes and avoids (to the extent that it does not receive AIP
grants) federal regulations restricting use of airport funds. Finally, the internal operations of the
airport are free from political interference except to the extent that all businesses perceived as “pub-
lic utilities” are subject to political intrusions.

The primary downside of the full privatization model is that—because of the complete loss of
access to tax-exempt debt—its average cost of capital is likely to be significantly higher than under
any of the other models listed above, perhaps enough to drive airline user costs beyond the competi-
tive range, despite other efficiencies.

F. Blending the Alternatives

A state statute could be adopted that would authorize a local airport authority to exercise the follow-
ing powers:

e The authority would be comprised of several members, similar to authorities existing
today, but this new authority membership would emphasize business/management skills.

e The authority would serve as airport sponsor for all federal grants, PFCs and other pur-
poses.

e The airport authority would act as the financially responsible party for all debt instruments,
thereby maintaining currently available tax exempt status.

e The authority would purchase from the local government or current owner all airport land
and improvements.
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e The authority would contract with a private management company to manage all aspects of
the airport.

e The airport authority would regulate the company’s rate of return.

e The authority would provide oversight and review of complaints regarding discrimination,
pricing, access and other necessary areas.

e The authority would receive and act on noise complaints and require the company to
enforce noise abatement policies.

e The authority would not have authority to exercise control of the day to day management
of the airport and would be required to allow the contracted company to administer all per
sonnel and procurement policies.

The statute could also define some of the characteristics of the management company to include the
following:

e The company would be a publicly traded entity that would issue equity shares and be
managed by employees with officers who report to a board of directors elected by the
share holders (initial management and employees to be transferred from the existing
government entity).

e The company would issue stock at the outset of its organization providing a certain percent
of shares to employees (and perhaps to the local government entity “selling” the airport to
the authority) and the remainder would be sold to the public.

e The company would utilize the proceeds of this stock sale to capitalize its operations and
to provide an amount to the airport authority to purchase the airport land and improve
ments from the previous owner.

e The company may sell stock to airlines and other airport users, but no user may gain
control of the company.

e The company would relieve the previous employer of all salary, pension and other benefit
obligations for employees transferred to the company’s employment.

e The company would assume all operating debts, contractual obligations and other liabili-
ties of the previous owner under a contractual delegation from the authority. To the extent
such an obligation could not be transferred to the company, the contract would account for
that financial obligation to assure proper disposition. ’

e The company would be required by contract to comply with all requirements imposed by
the FAA and other federal, state and local authorities with jurisdiction.

Such a structure would be most similar to the structures of local power and telephone compa-
nies under the jurisdiction of public utility commissions.
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G. Observations About This Structure

Valuation is critical to the transfer of ownership. Valuation assumes a formula negotiated
between the parties that would find a price of the ongoing value of the airport, defined by the real
economics of the asset—not, for instance, what the property could be used for in its highest and best
form as a real estate asset. The value of the asset would be reduced by all existing debt, contracts,
leasehold agreements, necessary repayments to any level of government and, to some extent, the
influence of tax exempt financing and federal grant assurances. Clearly, this real-world valuation
number will be significantly less than the theoretical numbers held out in numerous press accounts
of privatization overtures at several major airports.

The authority’s oversight role includes the assurance that the company does not set rates and
charges at such a level that the company’s profit is excessive, but that an adequate return on invest-
-ment is continued. The authority must determine that type of economic regulation will be employed
to accomplish this objective. The rate of return on investment methodology, as opposed to cost-type

regulation, has merit and needs to be explored.

There are several existing examples of authorities purchasing airports from private or munici-
pal owners and receiving federal approval (and in some cases funding) for such a transfer. Examples
include Burbank, California, Charleston, South Carolina, and Addison, Texas.

H. Critique of the Alternatives

The lease-develop-operate model offers the simplest implementation and because of that may
be an attractive way to convert existing facilities. However, new airports or those airports that are
being greatly expanded might be candidates for either of the more expansive models. All three
approaches will require a great deal of time and political effort to execute. The question of whether
the ultimate benefits justify that effort will have to be addressed at the local level.

Each of the alternatives poses the fundamental question of whether government-employed
airport managers and private airport managers will differ in their decisions and whether that differ-
ence, if it does exist, will benefit the traveling public, the city served by the airport, and/or the nation
as a whole. Many airport authorities in the country, such as the Port Authority of New York and
New Jersey, involve the private sector through a wide array of service contracts, concessions and
leases, all overseen by public management. In such circumstances, the balance between public and
private dollars might not change significantly after privatization, at least for large airports already
managed as a collection of contracts. Therefore, it is probably not the volume of private involve-
ment that is at issue but the structure of the relationship.

Despite the lingering oversight included in the three models in Section E, each relinquishes
to the private sector many of the airport development decisions now made by a local government
council or board, as well as the operating decisions made by airport management. Accordingly, the
structure of the public-private relationship can be said to change in a way that, to some degree,
reduces public oversight.
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Airport executives have struggled for years with that same oversight, but it is the price paid
for public involvement in what often is the largest single enterprise in a city or county. While public
involvement can be assured through provisions in a transfer and sale agreement, it ceases to become
a part of daily operations and a somewhat lessened part of airport development decisions.

On the positive side, other public-private institutions operate successfully in industries with a
similar, capital-intensive, local monopoly nature. Electric power, water and local telephone services
are all successful examples.

Local government leaders who are interested in privatizing their city’s airports must ask
themselves how they and their citizens value the public oversight and involvement that might be
foregone by privatization, and whether that value exceeds the new tax revenue or revenue sharing
that might be gained. But even these revenues have an additional price, for an airport is also an
enterprise that enjoys extensive intergovernmental subsidies from outside the community, subsidies
that may be lost under some forms of privatization. While airport users will be the primary bearers of
such a loss, the local community will be affected as well, perhaps by diminishing rather than enhanc-
ing the price competitiveness of the airport and because many of the airport users are community
residents.

Some or all of this impact might be overcome by efficiency gains in airport operations and
new development under privatization, but the resounding lesson is that tampering with the current
structure of the public-private relationship has a cost. Therefore, selecting among the current airport
management structures and one of the alternatives discussed above should be done carefully and
with full consideration of the long-term costs and benefits for the community.
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§ . Alteration of voting qualifications and procedures;
authority of Attorney General to define transfers of authority
considered to be a practice or procedure with respect to voting.

The Attorney General shall by regulation define those
transfers of decisionmaking authority from one elective official
or body to another official or body which shall be considered a
practice or procedure with respect to voting for purposes of
section 5[; provided that no such transfer shall be considered a
practice or procedure with respect to voting for such purposes
unless such transfer is effected:

(1) with one year after the entry of a litigated final
judgment or consent decree designed to give nonwhite voters an
opportunity or more of an opportunity to have representation; and

(2) within six months after the election of a nonwhite
candidate to serve as the eleétive official or as a member of the

body from whom or from which such decisionmaking authority is

transferred].
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11 opportunity to have representation in an elec-
12 tive body.".
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that do not. Some standard is necessary, for in a real sense every
decision taken by government implicates voting, yet no one would
contend that Congress meant the Act to subject all or even most
government decisions in covered junisdictions to federal supervision.

(c¢) The Russell County Commission’s adoption of the Unit System
and its concomitant transfer of operations to the county engineer do
not constitute a change covered by §5. There is not even an argu-
able basis for saying that the Unit System’s adoption fits within any
of the first three categories of changes in voting rules that this Court
has recognized. As to the fourth category, the argument that the
delegation of authority to an appointed official is similar to the
replacement of an elected official with an appointed one and is
therefore subject to § 5 under Bunton v. Patterson, decided with Allen,
supra, ignores the rationale for the Bunton holding: The practice in
question changed an elective office to an appointive one. Here, the
citizens of Russell County may still vote for members of the county
commission. The fact that those commissioners exercise less authori-
ty than they once did is a routine matter of governmental adminis-
tration that does not in itself render the Unit System a rule govern-
ing voting. Because the county commission retains substantial
authority, including the power to appoint the county engineer and set
his or her budget, this Court need not consider whether an otherwise
uncovered enactment might under some circumstances rise to the
level of a de facto replacement of an elected office with an appointive
one, within the Bunton rule.

(d) Although the construction placed upon the Act by the Attorney
General is ordinarily entitled to considerable deference, this Court
need not defer to the United States’ interpretation that the changes
at issue are covered by §5, since that section is unambiguous with
respect to the question whether it covers changes other than changes
in rules governing voting: It does not. See, e. g, Chevron U. S. A.
Inc. v. Natural Resources Defense Council, Inc., 467 U. S. 837,
842-844.

Affirmed.

KENNEDY, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and O’CONNOR, SCALIA, SOUTER, and THOMAS, JJ., joined.
STEVENS, J., filed a dissenting opinion, in which WHITE and BLACKMUN,
JJ., joined.

JUSTICE KENNEDY delivered the opinion of the Court.

In various Alabama counties voters elect members of
county commissions whose principal function is to supervise
and control the maintenance, repair, and construction of the
county roads. See Ala. Code §§11-3-1, 11-3-10 (1975).
The consolidated appeals now before us concern certain
changes in the decisionmaking authority of the elected
members on two different county commissions, and the
question to be decided is whether these were changes “with
respect to voting” within the meaning of §5 of the Voting
Rights Act of 1965, 79 Stat. 439, as amended, 42 U. S. C.
§1973c. The case has significance well beyond the two
county commissions; for the appellants, and the United
States as amicus curiae, ask us to adopt a rule embracing
the routine actions of state and local governments at all
levels. We must interpret the provisions of §5, which
require a jurisdiction covered by the Act to obtain either
judicial or administrative preclearance before enforcing any
new “voting qualification or prerequisite to voting, or
standard, practice, or procedure with respect to voting.”

! As set forth in 42 U. S. C. §1973c, §5 provides:

“Whenever a State or political subdivision with respect to which the
prohibitions set forth in section 1973b(a) of this title based upon
determinations made under the first sentence of section 1973b(b) of this
title are in effect shall enact or seek to administer any voting qualifica-
tion or prerequisite to voting, or standard, practice, or procedure with
respect to voting different from that in force or effect on November 1,
1964, or whenever a State or political subdivision with respect to which
the prohibitions set forth in section 1973k(a) of this title based upon
determinations made under the second sentence of section 1973b(b) of
this title are in effect shall enact or seek to administer any voting
qualification or prerequisite to voting, or standard, practice, or procedure
with respect to voting different from that in force or effect on November

I

To determine whether there have been changes with
respect to voting, we must compare the challenged practices
with those in existence before they were adopted. Absent
relevant intervening changes, the Act requires us to use
practices in existence on November 1, 1964, as our standard
of comparison.

A

We consider first the Etowah County Commission. On
November 1, 1964, commission members were elected at
large under a “residency district” system. The entire
electorate of Etowah County voted on candidates for each of
the five seats. Four of the seats corresponded to the four
residency districts of the county. Candidates were required
to reside in ihe appropriate district. The fifth member, the
chairman, was not subject to a district residency require-
ment, though residency in the county itself was a require-
ment.

Each of the four residency districts functioned as a road
district. The commissioner residing in the district exercised
control over a road shop, equipment, and road crew for that
district. It was the practice of the commission to vote as a
collective body on the division of funds among the road dis-
tricts, but once funds were divided each commissioner
exercised individual control over spending priorities within
his district. The chairman was responsible for overseeing
the solid waste authority, preparing the budget, and
managing the courthouse building and grounds.

Under a consent decree issued in 1986, see Dillard v.
Crenshaw County, No. 85-T-1332-N (MD Ala., Nov. 12,
1986), the commission is being restructured, so that after a
transition period there will be a six-member commission,
with each of the members elected by the voters of a differ-
ent district. The changes required by the consent decree

1, 1968, or whenever a State or political subdivision with respect to
which the prohibitions set forth in section 1973b(a) of this title based
upon determinations made under the third sentence of section 1973b(b)
of this title are in effect shall enact or seek to administer any voting
qualification or prerequisite to voting, or standard, practice, or procedure
with respect to voting different from that in force or effect on November
1, 1972, such State or subdivision may institute an action in the United
States District Court for the District of Columbia for a declaratory
judgment that such qualification, prerequisite, standard, practice, or
procedure does not have the purpose and will not have the effect of
denying or abridging the right to vote on account of race or color, or in
contravention of the guarantees set forth in section 1973b(fX2) of this
title, and unless and until the court enters such judgment no person
shall be denied the right to-vote for failure to comply with such
qualification, prerequisite, standard, practice, or procedure: Provided,
That such qualification, prercquisite, standard, practice, or procedure
may be enforced without such proceeding if the qualification, prerequi-
site, standard, practice, or procedure has been submitted by the chief
legal officer or other appropriate official of such State or subdivision to
the Attorney General and the Attorney General has not interposed an
objection within sixty days after such submission, or upon good cause
shown, to facilitate an expedited approval within sixty days after such
submission, the Attorney General has affirmatively indicated that such
objection will not be made. Neither an affirmative indication by the
Attorney General that no objection will be made, nor the Attorney
General’s failure to object, nor a declaratory judgment entered under this
section shall bar a subsequent action to enjoin enforcement of such
qualification, prerequisite, standard, practice, or procedure. In the event
the Attorney General affirmatively indicates that no objection will be
made within the sixty-day period following receipt of a submission, the
Attorney General may reserve the right to reexamine the submission if
additional information comes to his attention during the remainder of the
sixty-day period which would otherwise require objection in accordance
with this section. Any action under this section shall be heard and
determined by a court of three judges in accordance with the provisions
of section 2284 of title 28 and any appeal shall lie to the Supreme Court.”
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were precleared by the Attorney General. For present
purposes, it suffices to say that when this litigation began
the commission consisted of four holdover members who
had been on the commission before the entry of the consent
decree and two new members elected from new districts.
Commissioner Williams, who is white, was elected from
new district 6, and Commissioner Presley, who is black, was
elected from new district 5. Presley is the principal
appellant in the Etowah County case. His complaint
relates not to the elections but to actions taken by the four
holdover members when he and Williams first took office.

On August 25, 1987, the commission passed the “Road
Supervision Resolution.” It provided that each holdover
commissioner would continue to control the workers and
pperations assigned to his respective road shop, which, it
must be remembered, accounted for all the road shops the
county had. It also gave the four holdovers joint responsi-
bility for overseeing the repair, maintenance, and improve-
ment of all the roads of Etowah County in order to pick up
the roads in the districts where the new commissioners
resided. The new commissioners, now foreclosed from
exercising any authority over roads, were given other
functions under the resolution. Presley was to oversee
maintenance of the county courthouse and Williams the
operation of the engineering department. The Road
Supervision Resolution was passed by a 4-2 margin, with
the two new commissioners dissenting.

The same day the Road Supervision Resolution was
passed, the commission passed a second, the so-called
“Common Fund Resolution.” It provides in part that

“all monies earmarked and budgeted for repair, mainte-
nance and improvement of the streets, roads and public
ways of Etowah County [shall] be placed and main-
tained in common accounts, [shall] not be allocated,
budgeted or designated for use in districts, and [shall]
be used county-wide in accordance with need, for the
repair, maintenance and improvement of all streets,
roads and public ways in Etowah County which are
under the jurisdiction of the Etowah County Commis-
sion.” App. to Juris. Statement in No. 90-711, p. 49a.

This had the effect of altering the prior practice of allowing
each commissioner full authority to determine how to spend
the funds allocated to his own district. The Etowah County
Commission did not seek judicial or administrative pre-
clearance of either the Road Supervision Resolution or the
Common Fund Resolution. The District Court held that the
Road Supervision Resolution was subject to preclearance
but that the Common Fund Resolution was not. No appeal
was taken from the first ruling, so only the Common Fund
Resolution is before us in the Etowah County case.
B

We turn next to the background of the Russell County
Commission. On November 1, 1964, it had three commis-
sioners. Like the members of the Etowah County Commis-
sion before the consent decree change, Russell County
Commissioners were elected at large by the entire elector-
ate, subject to a requirement that a candidate for commis-
sioner reside in the district corresponding to the seat he or
she sought. A 1972 federal court order, see Anthony v.
Russell County, No. 961-E (MD Ala., Nov. 21, 1972),
required that the commission be expanded to include five
members. The two new members were both elected at large
from one newly-created residency district for Phenix City,
the largest city in Russell County. Following the implemen-
tation of the court order, each of the three rural commis-
sioners had individual authority over his own road shop,

road crew, and equipment. The three rural commissioners
also had individual authority for road and bridge repair and
construction within their separate residency districts.
Although funding for new construction and major repair
projects was subject to a vote by the entire commission,
individual commissioners could authorize expenditures for
routine repair and maintenance work as well as routine
purchase orders without seeking approval from the entire
commission.

Following the indictment of one commissioner on charges
of corruption in Russell County road operations, in May
1979 the commission passed a resolution delegating control
over road construction, maintenance, personnel, and
inventory to the county engineer, an official appointed by
the entire commission and responsible to it. The engineer’s
previous duties had been limited to engineering and
surveying services for the separate road shops, and running
a small crew devoted to pothole repair. Although the May
1979 resolution may have sufficed for the necessary delega-
tion of authority to the county engineer, compare Ala. Code
§23-1-80 (1975) with Ala. Code §11-6-3 (1975), the
commission also requested the state legislature to pass
implementing legislation. The Alabama Legislature did so
on July 30, 1979, when it enacted Act No. 79-652, 1979 Ala.
Acts 1132. It provides in pertinent part:

“Section 1. All functions, duties and responsibilities
for the construction, maintenance and repair of public
roads, highways, bridges and ferries in Russell County
are hereby vested in the county engineer, who shall,
insofar as possible, construct and maintain such roads,
highways, bridges and ferries on the basis of the county
as a whole or as a unit, without regard to district or
beat lines.”

The parties refer to abolition of the individual road districts
and transfer of responsibility for all road operations to the
county engineer as the adoption of a “Unit System.”
Neither the resolution nor the statute which authorized the
Unit System was submitted for preclearance under §5.

Litigation involving the Russell County Commission led
to a 1985 consent decree, see Sumbry v. Russell County, No.
84-T-1386-E (MD Ala., March 17, 1985), that enlarged the
commission to seven members and replaced the at-large
election system with elections on a district-by-district basis.
Without any mention of the Unit System changes, the
consent decree was precleared by the Department of Justice
under §5. Following its implementation, appellants Mack
and Gosha were elected in 1986. They are Russell County’s
first black county commissioners in modern times.

C

In May 1989, the appellants in both cases now before us
filed a single complaint in the District Court for the Middle
District of Alabama, alleging racial discrimination in the
operation of the Etowah and Russell County Commissions
in violation of prior court orders, the Constitution, Title VI
of the Civil Rights Act of 1964, 42 U. S. C. §2000d, and §2
of the Voting Rights Act, 42 U. S. C. §1973. In a series of
amended complaints, the appellants added claims under §5.
The §5 claims alleged that Etowah County had violated the
Act by failing to obtain preclearance of the 1987 Road
Supervision and Common Fund Resolutions, and that
Russell County had failed to preclear the 1979 change to
the Unit System. Pursuant to 28 U. S. C. §2284, a three-
judge District Court was convened to hear the appellants’
§5 claims. The other claims still pend in the District Court.

With respect to the issues now before us, a majority of
the District Court held that neither the Common Fund




60 LW 4138

The United States LAW WEEK

1-28-92

Resolution of the Etowah County Commission nor the
adoption of the Unit System in Russell County was subject
to §5 preclearance. The court held that changes in the
responsibilities of elected officials are subject to preclear-
ance when they “effect a significant relative change in the
powers exercised by governmental officials elected by, or
responsible to, substantially different constituencies of vot-
ers.” App. to Juris. Statement in No. 90-711, pp. 13a-14a.
Applying its test, the court found that the Common Fund
Resolution in Etowah County did not effect a significant
change, and adoption of the Unit System in Russell County
did not transfer authority among officials responsible to
different constituencies. We noted probable jurisdiction.
We affirm the District Court but adopt a different interpre-
tation of §5 as the rationale for our decision.
II

We first considered the Voting Rights Act in South
Carolina v. Katzenbach, 383 U. S. 301 (1966). Although we
acknowledged that suspension of new voting regulations
pending preclearance was an extraordinary departure from
the traditional course of relations between the States and
the Federal Government, id., at 334, we held it consti-
tutional as a permitted congressional response to the
unremitting attempts by some state and local officials to
frustrate their citizens’ equal enjoyment of the right to vote.
See id., at 308-315.

After South Carolina v. Katzenbach upheld the Voting
Rights Act against a constitutional challenge, it was not
until we heard Allen v. State Board of Elections, 393 U. S.
544 (1969), that we were called upon to decide whether
particular changes were covered by §5. There we rejected
a narrow construction, one which would have limited §5 to
state rules prescribing who may register to vote. We held
that the section applies also to state rules relating to the
qualifications of candidates and to state decisions as to
which offices shall be elective. Id., at 564-565. We ob-
served that “[tlhe Voting Rights Act was aimed at the
subtle, as well as the obvious, state regulations which have
the effect of denying citizens their right to vote because of
their race.” Id., at 565. Our decision, and its rationale,
have proven sound, and we adhere to both.

In giving a broad construction to §5 in Allen, we noted
that “Congress intended to reach any state enactment
which altered the election law of a covered State in even a
minor way.” Id., at 566. Relying on this language and its
application in later cases, appellants and the United States
now argue that because there is no de minimis exception to
§5, the changes at issue here must be subject to preclear-
ance. E.g., Brief for United States as Amicus Curige
21-22. This argument, however, assumes the answer to the
principal question in the case: whether the changes at issue
are changes in voting, or as we phrased it in Allen, “election
law.”

We agree that all changes in voting must be precleared
and with Allen’s holding that the scope of §5 is expansive
within its sphere of operation. That sphere comprehends
all changes to rules governing voting, changes effected
through any of the mechanisms described in the statute.
Those mechanisms are any “qualification or prerequisite” or
any “standard, practice or procedure with respect to voting.”

The principle that §5 covers voting changes over a wide
range is well illustrated by the separate cases we consid-
ered in the single opinion for the Court in Allen. Allen
involved four cases. The eponymous Allen v. State Board of
Elections concerned a change in the procedures for the
casting of write-in ballots. 393 U.S., at 570-571. In
Whitley v. Williams, there were changes in the require-

ments for independent candidates running in general
elections. Id., at 551. The challenged procedure in Fairley
v. Patterson resulted in a change from single-district voting
to at-large voting. Id., at 550. The remaining case, Bunton
v. Patterson, involved a statute which provided that officials
who in previous years had been elected would be appointed.
Id., at 550-551. We held that the changes in each of the
four cases were covered by §5.

Our cases since Allen reveal a consistent requirement
that changes subject to §5 pertain only to voting. Without
implying that the four typologies exhaust the statute’s
coverage, we can say these later cases fall within one of the
four factual contexts presented in the Allen cases. First, we
have held that §5 applies to cases like Allen v. State Board
of Elections itself, in which the changes involved the
manner of voting. See Perkins v. Matthews, 400 U. S. 379,
387 (1971) (location of polling places). Second, we have
held that §5 applies to cases like Whitley v. Williams, which
involve candidacy requirements and qualifications. See
NAACP v. Hampton County Election Comm’n,470U. S. 166
(1985) (change in filing deadline); Hadnott v. Amos, 394
U. 8. 358 (1969) (same); Dougherty County Bd. of Educ. v.
White, 439 U. S. 32 (1978) (rule requiring board of educa-
tion members to take unpaid leave of absence while
campaigning for office). Third, we have applied §5 to cases
like Fairley v. Patterson, which concerned changes in the
composition of the electorate that may vote for candidates
for a given office. See Perkins v. Matthews, 400 U. S., at
394 (change from ward to at-large elections); id., at 388
(boundary lines of voting districts); City of Richmond v. -
United States, 422 U. S. 358 (1975) (same). Fourth, we
have made clear that §5 applies to changes, like the one in
Bunton v. Patterson, affecting the creation or abolition of an
elective office. See McCain v. Lybrand, 465 U. S. 236
(1984) (appointed officials replaced by elected officials);
Lockhart v. United States, 460 U. S. 125 (1983) (increase in
number of city councilors).

The first three categories involve changes in election
procedures, while all the examples within the fourth
category might be termed substantive changes as to which
offices are elective. But whether the changes are of
procedure or substance, each has a direct relation to voting

and the election process.
III

A comparison of the changes at issue here with those in
our prior decisions demonstrates that the present cases do
not involve changes covered by the Act.

A

The Etowah County Commission’s Common Fund Reso-
lution is not a change within any of the categories recog-
nized in Allen or our later cases. It has no connection to
voting procedures: It does not affect the manner of holding
elections, it alters or imposes no candidacy qualifications or
requirements, and it leaves undisturbed the composition of
the electorate. It also has no bearing on the substance of
voting power, for it does not increase or diminish the
number of officials for whom the electorate may vote.
Rather, the Common Fund Resolution concerns the internal
operations of an elected body.

The appellants argue that the Common Fund Resolution
is a covered change because after its enactment each
commissioner has less individual power than before the
resolution. A citizen casting a ballot for a commissioner
today votes for an individual with less authority than before
the resolution, and so, it is said, the value of the vote has
been diminished.
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Were we to accept the appellants’ proffered reading of
§5, we would work an unconstrained expansion of its
coverage. Innumerable state and local enactments having
nothing to do with voting affect the power of elected
officials. When a state or local body adopts a new govern-
mental program or modifies an existing one it will often be
the case that it changes the powers of elected officials. So
too, when a state or local body alters its internal operating
procedures, for example by modifying its subcommittee
assignment system, it “implicate(s] an elected official’s deci-

~ sionmaking authority.” Brief for United States as Amicus

Curiae 17-18 (emphasis in original).

Appellants and the United States fail to provide a
workable standard for distinguishing between changes in
rules governing voting and changes in the routine organiza-
tion and functioning of government. Some standard is
necessary, for in a real sense every decision taken by
government implicates voting. This is but the felicitous
consequence of democracy, in which power derives from the
people. Yet no one would contend that when Congress
enacted the Voting Rights Act it meant to subject all or
even most decisions of government in covered Jjurisdictions
to federal supervision. Rather, the Act by its terms covers
any “voting qualification or prerequisite to voting, or
standard, practice, or procedure with respect to voting.” 42
U. S. C. §1973c. A faithful effort to implement the design
of the statute must begin by drawing lines between those
governmental decisions that involve voting and those that
do not.

A simple example shows the inadequacy of the line
proffered by the appellants and the United States. Under
the appellants’ view, every time a covered Jurisdiction
passed a budget that differed from the previous year’s
budget it would be required to obtain preclearance. The
amount of funds available to an elected official has a
profound effect on the power exercised. A vote for an ill-
funded official is less valuable than a vote for a well-funded
one.

No doubt in recognition of the unacceptable consequences
of their views, appellants take the position that while “some
budget changes may affect the right to vote and, under
particular circumstances, would be subject to preclearance,”
most budget changes would not. Post-Argument Letter
from Counsel for Appellants, Nov. 13, 1991 (available in
Clerk of Court’s case file). Under their interpretation of §5,
however, appellants fail to give any workable standard to
determine when preclearance is required. And were we to
acknowledge that a budget adjustment is a voting change
in even some instances, the likely consequence is that every
budget change would be covered, for it is well settled that
every voting change with a “potential for discrimination,”
must be precleared. Dougherty County Bd. of Educ. v.
White, 439 U. S., at 42.

Confronting this difficulty, at oral argument the United
States suggested that we draw an arbitrary line distin-
guishing between budget changes and other changes, Tr. of
Oral Arg. 21-23. There is no principled basis for the
distinction, and it would be a marked departure from the
statutory category of voting. If a diminution or increase in
an elected official’s powers is a change with respect to
voting, then whether it is accomplished through an enact-
ment or a budget shift should not matter. Even if we were
willing to draw an unprincipled line excluding budgetary
changes but not other changes in an elected official’s
decisionmaking authority, the result would expand the
coverage of §5 well beyond the statutory language and the
intention of Congress.

Under the view advanced by appellants and the United
States, every time a state legislature acts to diminish or
increase the power of local officials, preclearance would be
required. Governmental action decreasing the power of
local officials could carry with it a potential for discrimi-
nation against those who represent racial minorities at the
local level. At the same time, increasing the power of local
officials will entail a relative decrease in the power of state
officials, and that too could carry with it a potential for
discrimination against state officials who represent racial
minorities at the state level. The all but limitless minor
changes in the allocation of power among officials and the
constant adjustments required for the efficient governance
of every covered State illustrate the necessity for us to
formulate workable rules to confine the coverage of § 5 to its
legitimate sphere: voting.

Changes which affect only the distribution of power
among officials are not subject to § 5 because such changes
have no direct relation to, or impact on, voting. The
Etowah County Commission’s Common Fund Resolution
was not subject to the preclearance requirement.

B

We next consider Russell County’s adoption of the Unit
System and its concomitant transfer of operations to the
county engineer. Of the four categories of changes in rules
governing voting we have recognized to date, there is not
even an arguable basis for saying that adoption of the Unit
System fits within any of the first three. As to the fourth
category, it might be argued that the delegation of authority
to an appointed official is similar to the replacement of an
elected official with an appointed one, the change we held
subject to §5 in Bunton v. Patterson. This approach,
however, would ignore the rationale for our holding: “after
the change, [the citizen] is prohibited from electing an
officer formerly subject to the approval of the voters.” Al-
len, 393 U. S, at 569-570. In short, the change in Bunton
v. Patterson involved a rule governing voting not because it
affected a change in the relative authority of various
governmental officials, but because it changed an elective
office to an appointive one.

The change in Russell County does not prohibit voters
“from electing an officer formerly subject to the[ir] approv-
al.” Allen, supra, at 570. Both before and after the change
the citizens of Russell County were able to vote for the
members of the Russell County Commission. To be sure,
after the 1979 resolution each commissioner exercised less
direct authority over road operations, that authority having
been delegated to an official answerable to the commission.
But as we concluded with respect to Etowah County, the
fact that an enactment alters an elected official’'s powers
does not in itself render the enactment a rule governing
voting.

It is a routine part of governmental administration for
appointive positions to be created or eliminated, and for
their powers to be altered. Each time this occurs the
relative balance of authority is altered in some way. The
making or unmaking of an appointive post often will result
in the erosion or accretion of the powers of some official
responsible to the electorate, but it does not follow that
those changes are covered by §5. By requiring preclearance
of changes with respect to voting, Congress did not mean to
subject such routine matters of governance to federal
supervision. Were the rule otherwise, neither state nor
local governments could exercise power in a responsible
manner within a federal system.

The District Court, wrestling with the problem we now
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face and recognizing the need to draw principled lines, held
that Russell County’s adoption of the Unit System is not a
covered change because it did not transfer power among
officials answerable to different constituencies. Even upon
the assumption (the assumption we reject in this case) that
some transfers of power among government officials could
be changes with respect to voting as that term is used in
the Act, we disagree with the District Court’s test. The
question whether power is shifted among officials answer-
able to the same or different constituencies is quite distinct
from the question whether the power voters exercise over
elected officials is affected. Intraconstituency changes may
have a large indirect effect on the voters while intercon-
stituency changes may have a small indirect effect, but in
neither case is the effect a change in voting for purposes of
the Act. The test adopted by the District Court does not
provide the workable rule we seek. In any event, because
it proceeds from the faulty premise that reallocations of
authority within government can constitute voting changes,
we cannot accept its approach.

We need not consider here whether an otherwise uncov-
ered enactment of a jurisdiction subject to the Voting Rights
Act might under some circumstances rise to the level of a
de facto replacement of an elective office with an appointive
one, within the rule of Bunton v. Patterson. For present
purposes it suffices to note that the Russell County Com-
mission retains substantial authority, including the power
to appoint the county engineer and to set his or her budget.
The change at issue in Russell County is not a covered
change. v

The United States urges that despite our understanding
of the language of §5, we should defer to its administrative
construction of the provision. We have recognized that “the
construction placed upon the [Voting Rights] Act by the
Attorney General . . . is entitled to considerable deference.”
NAACP v. Hampton County Election Comm’n, 470 U. S.
166, 178-179 (1985). See also United States v. Sheffield
Board of Comm’rs, 435 U. S. 110, 131 (1978). But the
principle has its limits. Deference does not mean acquies-
cence. As in other contexts in which we defer to an
administrative interpretation of a statute, we do so only if
Congress has not expressed its intent with respect to the
question, and then only if the administrative interpretation
is reasonable. See, e. g., Chevron U. S. A. Inc. v. Natural
Resources Defense Council, Inc., 467 U. S. 837, 842-844
(1984). Because the first of these conditions is not satisfied
in the cases before us we do not defer to the Attorney
General’s interpretation of the Act.

We do not believe that in its use of the phrase “voting
qualification or prerequisite to voting, or standard, practice,
or procedure with respect to voting,” 42 U. S. C. §1973c, the
statute is ambiguous as to the question whether §5 extends
beyond changes in rules governing voting. To be sure,
reasonable minds may differ as to whether some particular
changes in the law of a covered jurisdiction should be
classified as changes in rules governing voting. In that
sense §5 leaves a gap for interpretation to fill. See Chev-
ron, supra, at 843. When the Attorney General makes a
reasonable argument that a contested change should be
classified as a change in a rule governing voting, we can
defer to that judgment. But §5 is unambiguous with
respect to the question whether it covers changes other
than changes in rules governing voting: It does not. The
administrative position in the present cases is not entitled
to deference, for it suggests the contrary. The United
States argues that the changes are covered by §5 because

they implicate the decisionmaking authority of elected
officials, even though they are not changes in rules govern-
ing voting. This argument does not meet the express
requirement of the statute.

\Y%

Nothing we say implies that the conduct at issue in these
cases is not actionable under a different remedial scheme.
The Voting Rights Act is not an all-purpose antidiscrimi-
nation statute. The fact that the intrusive mechanisms of
the Act do not apply to other forms of pernicious discrimi-
nation does not undermine its utility in combating the
specific evils it was designed to address.

Our prior cases hold, and we reaffirm today, that every
change in rules governing voting must be precleared. The
legislative history we rehearsed in South Carolina v. Katz-
enbach was cited to demonstrate Congress’ concern for the
protection of voting rights. Neither the appellants nor the
United States has pointed to anything we said there or in
the statutes reenacting the Voting Rights Act to suggest
that Congress meant other than what it said when it made
§5 applicable to changes “with respect to voting” rather
than, say, changes “with respect to governance.”

If federalism is to operate as a practical system of gover-
nance and not a mere poetic ideal, the States must be
allowed both predictability and efficiency in structuring
their governments. Constant minor adjustments in the
allocation of power among state and local officials serve this
elemental purpose.

Covered changes must bear a direct relation to voting
itself. That direct relation is absent in both cases now
before us. The changes in Etowah and Russell Counties
affected only the allocation of power among governmental
officials. They had no impact on the substantive question
whether a particular office would be elective or the proce-
dural question how an election would be conducted.
Neither change involves a new “voting qualification or
prerequisite to voting, or standard, practice, or procedure
with respect to voting.” 42 U. S. C. §1973c.

The judgment of the District Court is affirmed.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE WHITE and
JUSTICE BLACKMUN join, dissenting.

In 1986, an important event occurred in each of two
Alabama counties with long histories of white-dominated
political processes. In Etowah County, a black commission-
er was elected to the county commission for the first time
in recent history, and in Russell County, two black commis-
sioners were elected to the county commission for the first
time in “modern times.” App. to Juris. Statement of
Appellant Presley 4a. Because of the three resolutions at
issue in this case—two adopted in Etowah County after
Commissioner Presley’s election and one adopted in Russell
County before the election of Commissioners Mack and
Gosha—none of the three newly-elected black commission-
ers was able to exercise the decisionmaking authority that
had been traditionally associated with his office.

As I shall explain, this is a case in which a few pages of
history are far more illuminating than volumes of logic and
hours of speculation about hypothetical line-drawing
problems. Initially, however, it is important to note that a
different decision in these cases would not impose any novel
or significant burden on those jurisdictions that remain
covered under §5 of the Voting Rights Act of 1965, 79 Stat.
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439, as amended, 42 U. S. C. §1973c.!

Prior to these cases, federal courts had uniformly agreed
with the Attorney General’s interpretation that §5 covered
transfers of decisionmaking power that had a potential for
discrimination against minority voters.? On at least eight
occasions since 1975° the Department of Justice has
refused to preclear changes in the power of elected officials
that had a potentially discriminatory* impact on black
voters. The Department has routinely precleared numerous
other transfers of authority after determining that they had
no discriminatory purpose or effect.> There is no evidence
that the prevailing practice imposed any special burden on
covered jurisdictions. For example, in this fiscal year the
Attorney General has processed over 17,000 preclearance
requests, and has approved over 99 percent of them without
any undue delay.® It is, therefore, simply hyperbole for the

! Alabama, like the other States that are covered under §5, was placed
in that category because of its history of “substantial voting discrimina-
tion.” South Carolina v. Katzenbach, 383 U. S. 301, 329 (1966).

? See Horry County v. United States, 449 F. Supp. 990 (D. C. 1978)
(statute providing for election of public officials who were formerly
appointed by Governor required preclearance under §5); Hardy v.
Wallace, 603 F. Supp. 174 (ND Ala. 1985) (statute changing appointive
power over local racing commission from local legislative delegation to
Governor required preclearance under §5); County Council of Sumter
County v. United States, 555 F. Supp. 694 (D.C. 1983) (law that
eliminated legal power of Governor and General Assembly over local
affairs and vested it in county council elected at large by county voters
required preclearance under §5); Robinson v. Alabama State Department
of Education, 652 F. Supp. 484 (MD Ala. 1987) (transfer of authority
from Board of Education whose members were elected county-wide to one
whose members were appointed by the city council required §5 pre-
clearance).

° The Solicitor General has advised us that the Department has
objected to the following transfers of authority:

“(1) Mobile, Alabama, March 2, 1976, involving a transfer of adminis-
trative duties from the entire commission to individual commissioners;
(2) Charleston, South Carolina, June 14, 1977, involving a transfer of
taxing authority from the legislative delegation to the county council; (3)
Edgefield County, South Carolina, February 8, 1979, involving a transfer
of increased taxing power to the county council; (4) Colleton County,
South Carolina, September 4, 1979, involving a transfer of authority to
tax for school purposes from the legislative delegation to the county
council; (56) Brunswick and Blynn County, Georgia, August 16, 1982,
involving the abolition of separate city and county commissions and the
transfer of their powers to a consolidated commission; (6) Hillsborough
County, Florida, August 29, 1984, involving a transfer of power over
municipalities from the legislative delegation to the county commission
(objection was withdrawn because the county made clear that it did not
intend to effect such a transfer); (7) Waycross, Georgia, February 16,
1988, involving a change in the duties of the mayor; and (8) San Patricio,
Texas, May 7, 1990, involving a transfer of voter registration duties from
the county clerk to the county tax assessor.” Brief for the United States
as Amicus Curiae 16, n. 6.

* Whether a change in “any . .. standard, practice or procedure with
respect to voting,” 42 U. S. C. §1973¢, must be precleared under §5
depends, not on whether the change “resulted in impairment of the right
to vote, or whether [it was] intended to have that effect,” but rather, on
“whether the challenged alteration has the potential for discrimination.”
NAACP v. Hampton County Election Comm’n, 470 U. S. 166, 181 (1985);
see McCain v. Lybrand, 465 U. S, 236, 250, n. 17 (1984); Dougherty
County Bd. of Education v. White, 439 U. S. 32, 42 (1978) (issue “is not
whether the provision is in fact innocuous and likely to be approved, but
whether it has a potential for discrimination”); Georgia v. United States,
411 U. S. 526, 534 (1973); Perkins v. Matthews, 400 U. S. 379, 383-385
(1971); Allen v. State Bd. of Elections, 393 U. S. 544, 555, n. 19, 558-559
(1969).

* Brief for the United States as Amicus Curige 16-17.

® Tr. of Oral Arg. 27. The Attorney General’s percentage has undergone
little change even though the number of submissions has increased over
time. For example, when Allen v. State Bd. of Elections, 393 U. S. 544
(1969), was decided, the Department of Justice had received 251
submissions from States covered under §5 and had approved over 99
percent of the submissions. Id., at 549, n. 5. Figures available in 1978
indi ..ted that the Department processed 1800 submissions annually, and

Court to suggest that if we adopted the Attorney General’s
position in this case “neither state nor local governments
could exercise power in a responsible manner within a
federal system.” Ante, at 15.7

In all of our prior cases interpreting §5 of the Voting
Rights Act, the Court has agreed with the Attorney Gen-
eral’s construction of this important statute.® I share the
Court’s view that the “considerable deference” to which the
Attorney General’s construction is entitled® does not mean
automatic “acquiescence,” ante, at 16; however, I strongly
disagree with the Court that our task in these cases is “to
formulate workable rules to confine the coverage of §5 to its
legitimate sphere: voting.” Ante, at 14. For reasons that
I shall explain, even if the Attorney General, participating
in these cases as amicus curige, has asked the Court to
adopt a broader rationale than is necessary or appropriate,
a narrower basis for a decision is obviously available in the
Etowah County case and, in my judgment, in the Russell
County case as well.

I

The original enactment of §5, the interpretations of the
Act by this Court and by the Attorney General, and the
reenactment of the statute by Congress in light of those
interpretations, reveal a continuous process of development
in response to changing conditions in the covered jurisdic-
tions.

The central purpose of the original Act was to eliminate
the various devices, such as literacy tests, requirements of
“good moral character,” vouchers, and poll taxes, that had
excluded black voters from the registration and voting
process in the southern States for decades.’® As we ex-

had approved over 98 percent of those submissions. Dougherty County
Bd. of Education v. White, 439 U. S., at 41.

" In the past, various Members of the Court have objected to the types
of changes that require preclearance under §5 in covered States, and
have predicted that the Court’s construction of the statute would leave
it without boundaries. In Perkins v. Matthews, 400 U. S. 379 (1971), for
example, Justice Harlan expressed the view that the Court was mistaken
in holding that annexations are within the scope of §5 and that the Court
had gone too far in its interpretation of “with respect to voting”: “Given
a change with an effect on voting, a set of circumstances may be
conceived with respect to almost any situation in which the change will
bear more heavily on one race than on another. In effect, therefore, the
Court requires submission of any change which has an effect on voting.”
Id., at 398 (opinion concurring in part and dissenting in part). Similarly,
Justice Powell, taking the view in Dougherty that a “personnel rule”
should not fall within the scope of §5 as the Court had held, was
concerned that “f the Court truly means that any incidental impact on
elections is sufficient to trigger the preclearance requirement of §5, then
it is difficult to imagine what sorts of state or local enactments would not
fall within the scope of that section.” 439 U. S., at 54 (dissenting
opinion) (footnote omitted). The fears the Court expresses today, see
ante, at 15, are no more likely to be realized than those expressed by
Justice Harlan and Justice Powell years ago.

* See, e.g., Perkins v. Matthews, 400 U. S., at 390-391 (“Our conclusion
that both the location of the polling places and municipal boundary
changes come within §5 draws further support from the interpretation
followed by the Attorney General in his administration of the statute”);
United States v. Sheffield Bd. of Comm’rs, 435 U. S. 110, 131 (1978);
Dougherty County Bd. of Education v. White, 439 U. S., at 39.

* NAACP v. Hampton County Election Comm’n, 470 U. S., at 178-179.

1% “Tests or devices” include

“any requirement that a person as a prerequisite for voting or registra-
tion for voting (1) demonstrate the ability to read, write, understand, or
interpret any matter, (2) demonstrate any educational achievement or his
knowledge of any particular subject, (3) possess good moral character, or
(4) prove his qualifications by the voucher of registered voters or mem-
bers of any other class.” 42 U. S. C. §1973b(c).

As this Court recognized in South Carolina v. Katzenbach, 383 U. S., at
330, “[t)ests and devices are relevant to voting discrimination because of
their long history as a tool for perpetrating the evil.”
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plained in McCain v. Lybrand, 465 U. S. 236 (1984):

“The Voting Rights Act of 1965, as amended, 42
U. S. C. §1973 et seq. (1976 ed. and Supp. V), was
enacted by Congress as a response to the ‘unremitting
and ingenious defiance’ of the command of the Fif-
teenth Amendment for nearly a century by state
officials in certain parts of the Nation. South Carolina
v. Katzenbach, 383 U. S. 301, 309 (1966). Congress
concluded that case-by-case litigation under previous
legislation was an unsatisfactory method to uncover
and remedy the systematic discriminatory election
practices in certain areas: such lawsuits were too
onerous and time-consuming to prepare, obstructionist
tactics by those determined to perpetuate discrimina-
tion yielded unacceptable delay, and even successful
lawsuits too often merely resulted in a change in
methods of discrimination. E. g., H. R. Rep. No. 439,
89th Cong., 1st Sess., 9-11 (1965). Congress decided
‘to shift the advantage of time and inertia from the
perpetrators of the evil to its victims,’ 383 U. S., at 328,
and enacted ‘stringent new remedies’ designed to
‘banish the blight of racial discrimination in voting’
once and for all, id., at 308.” Id., at 243-244 (footnote
omitted).

During the first few years after the enactment of §5, the
federal courts gave its text a narrow literal construction
that confined its coverage to the political subdivisions that
registered voters and to the practices that directly con-
cerned the registration and voting process. Prior to the
Court’s decision in Allen v. State Bd. of Elections, 393 U. S.
544 (1969), only three States submitted any changes to the
Attorney General for preclearance and a total of only 323
changes were submitted during the first five years of
administration.!’ At that time, the covered jurisdictions
were able to respond to the increase in the number of black
registered voters by means that prevented the newly
registered minority voters from having a proportionate
impact on the political process.

In Allen and its companion cases,'? however, the Court
held that some of these responses, even if not described in
the literal text of the Act, were nevertheless included within
the scope of §5. Relying heavily on the statutory definition
of voting as encompassing “‘all action necessary to make a
vote effective,’” 393 U. S., at 565-566, and the broad
remedial purposes of the Act, the Court held that a change
from district to at-large voting for county supervisors, a
change that made an important county office appointive
rather than elective, and a change that altered the require-
ments for independent candidates, were all covered voting
practices. Id., at 569-571. Thus, §5 was not limited to
changes directly affecting the casting of a ballot. Id., at 569
(“The right to vote can be affected by a dilution of voting
power as well as by an absolute prohibition on casting a
ballot. See Reynolds v. Sims, 377 U. S. 533, 555 (1964)).”
Nothing in Allen implied that the Court had defined an

' See United States v. Sheffield Bd. of Comm’rs., 435 U. S., at 148, n.
10 (STEVENS, J., dissenting); see also U. S. Commission on Civil Rights,
The Voting Rights Act: Ten Years After, p. 25, n. 53 (1975) (“In the first
6 years of the act, section 5 was hardly used at all”).

' Allen was argued along with Fairley v. Patterson, 393 U.S. 544
(1969) (85 applied to a change from district to at-large election of county
supervisors), Bunton v. Patterson, 393 U. S. 544 (1969) (§5 applied to
change in which the position of county officer became appointive instead
of elective), and Whitley v. Williams, 393 U. S. 544 (1969) (changes aimed
at increasing the difficulty for an independent candidate to gain a
position on a general election ballot were subject to §5), on appeal from
the United States District Court for the Southern District of Mississippi.

exhaustive category of changes covered by the Act.”* On
the contrary, the Court described §5 as “aimed at the
subtle, as well as the obvious, state regulations which have
the effect of denying citizens their right to vote because of
their race,” id., at 565, and expressed, in no uncertain
terms, that §5 should be given “the broadest possible scope.”
Id., at 567. Aware of the consequences of its decision, the
Court gave its broad reading of the Act “only prospective
effect.” Id., at 572.

The Court’s construction of the Act in Allen, as requiring
preclearance of changes in covered jurisdictions that were
responsive to the increase in the number of black registered
voters,' was consistent with the concern that justified the
extraordinary remedy set forth in §5 itself, particularly the
concern that recalcitrant white majorities could be expected
to devise new stratagems to maintain their political power
if not closely scrutinized.

“The rationale of this ‘uncommon exercise’ of congres-
sional power which sustained its constitutional validity
was a presumption that jurisdictions which had
‘resorted to the extraordinary stratagem of contriving
new rules of various kinds for the sole purpose of
perpetuating voting discrimination in the face of
adverse federal court decrees’ would be likely to engage
in ‘similar maneuvers in the future in order to evade
the remedies for voting discrimination contained in the
Act itself’ South Carolina v. Katzenbach, supra, at
334, 335 (footnote omitted). This provision must, of
course, be interpreted in light of its prophylactic
purpose and the historical experience which it reflects.
See, e. g., McDaniel v. Sanchez, 452 U. S. 130, 151
(1981).” McCain v. Lybrand, 465 U. S., at 245-246.

Thus, §5 was understood to be “a ‘vital element’ of the Act,”
and was designed to be flexible enough to ensure that “‘new
subterfuges will be promptly discovered and enjoined.’” Id.,
at 248 (citation omitted).’”® Section 5, as construed by the
Court, was not limited to a “simple inventory of voting
procedures,” but rather, was understood to address “the
reality of changed practices as they affect Negro voters.”
Georgia v. United States, 411 U. S. 526, 531 (1973).

In subsequent cases, this Court has reaffirmed the broad
scope of §5 coverage, as first articulated by the Court in
Allen.’® The Court has interpreted §5 expansively and has

' Although the majority today agrees that §5 is not limited to only the
changes covered in our earlier opinions, see ante, at 10, it nevertheless
attempts to fit today’s changes into one of the earlier models, see ante,
at 11, 14. The Court’s approach today marks a departure from the
approach we have taken in the past. For example, in NAACP v.
Hampton County Election Comm’n, 470 U. S. 166 (1985), even though the
Court recognized that it had “never addressed itself to alterations in
voting procedures that exactly parallel those at issue in this case,” id., at
176, it nevertheless concluded that §5 was broad enough to encompass
a change in election date. Id., at 182-183.

' U.S. Commission on Civil Rights, The Voting Rights Act: Ten Years
After, at 69 (“The end of formal barriers brought about by the Voting
Rights Act resulted in an immediate increase in minority registration”);
H. R. Rep. No. 94-196, p. 6 (1975) (“Prior to 1965, the black registration
rate in the State of Alabama lagged behind that of whites in that state
by 49.9 percentage points. In 1972, that disparity had decreased to 23.6
percentage points”).

* “Iln modern-day voting rights cases such as this one, ... racial
discrimination will more than likely not show itself in the blatant forms
of the past but instead will be subtle and sophisticated ....” App. to
Juris. Statement of Appellant Presley 37a (Thompson, J., concurring in
part and dissenting in part).

'* See Dougherty County Bd. of Education v. White, 439 U. S., at 38 (“In
subsequent cases interpreting §5, we have consistently adhered to the
principles of broad construction set forth in Allen™); NAACP v. Hampton
County Election Comm'n, 470 U. S,, at 176 (“Our precedents recognize
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said in the context of candidate qualification that a statute
requiring independent candidates to declare their intention
to seek office two months earlier than under the previous
procedures created a barrier to candidacy and required §5
preclearance, Hadnott v. Amos, 394 U. S. 358 (1969), and in
other contexts, that preclearance is required when there is
a change in polling places, Perkins v. Matthews, 400 U. S.
379 (1971), an alteration in municipal boundaries, City of
Richmond v. United States, 422 U. S. 358 (1975), reappor-
tionment and redistricting plans, Georgia v. United States,
411 U. S,, at 532-533, and the introduction of numbered
posts and staggered terms, Lockhart v. United States, 460
U. S. 125, 131, 132, 134-135 (1983).

The reenactment of §5 in 1970, Pub. L. 91-285, 84 Stat.
314, in 1975, Pub. L. 94-73, 89 Stat. 400," and in 1982,
Pub. L. 97-205, 96 Stat. 131, reflected congressional
approval of Allen’s broad interpretation of the Act. Indeed,
congressional comments quoted in our opinion in Perkins v.
Matthews, supra, expressly endorsed an interpretation of §5
that takes into account white resistance to progress in black
registration.

“One Congressman who had supported the 1965 Act
observed, ‘When I voted for the Voting Rights Act of
1965, I hoped that 5 years would be ample time. But
resistance to progress has been more subtle and more
effective than I thought possible. A whole arsenal of
racist weapons has been perfected. Boundary lines
have been gerrymandered, elections have been switched
to an at-large basis, counties have been consolidated,
elective offices have been abolished where blacks had
a chance of winning, the appointment process has been
substituted for the elective process, election officials
have withheld the necessary information for voting or
running for office, and both physical and economic
intimidation have been employed.

“‘Section 5 was intended to prevent the use of most
of these devices.’” 400 U. S., at 389, n. 8.2

Since the decision in Allen, the debate on reenactment of
§5 in 1970, and the issuance of regulations by the Depart-
ment of Justice,” it has been recognized that the replace-
ment of an elective office that might be won by a black
candidate with an appointive office is one of the methods of
maintaining a white majority’s political power that §5 was
designed to forestall. As a practical matter, such a change
has the same effect as a change that makes an elected
official a mere figurehead by transferring his decisionma-
king authority to an appointed official, or to a group of
elected officials controlled by the majority. Although this
type of response to burgeoning black registration may not
have been prevalent during the early history of the Act, it
has been an active concern of the Attorney General since
1976. See supra, n. 3. In my judgment, such a change in
the reallocation of decisionmaking authority in an elective
office, at least in its most blatant form, is indistinguishable
from, and just as unacceptable as, gerrymandering bound-
ary lines or switching elections from a district to an at-large
basis. 1

The two resolutions adopted by the Etowah County
Commission on August 25, 1987, less than 9 months after
the county’s first black commissioner took office, were an
obvious response to the redistricting of the county that
produced a majority black district from which a black
commissioner was elected. In my view, it was wrong for the
District Court to divorce the two parts of this consolidated
response and to analyze the two resolutions separately.?
The characterization of the Road Supervision Resolution as
a change with a “potential for discrimination” that was
“blatant and obvious,” App. to Juris. Statement of Appellant
Presley 20a, and that should be enjoined unless subjected
to §5 preclearance, id., at 21a, 23a, applies equally to the
Common Fund Resolution. Both resolutions diminished the
decisionmaking authority of the newly-elected black

that to effectuate the congressional purpose, §5 is to be given broad
scope”).

7 “After extensive deliberations in 1970 on bills to extend the Voting
Rights Act, during which the Allen case was repeatedly discussed, the
Act was extended for five years, without any substantive modification of
§5.” Georgia v. United States, 411 U. S., at 533 (footnote omitted); see
Dougherty County Bd. of Education v. White, 439 U. S., at 38-39.

'* “Again in 1975, both the House and Senate Judiciary Committees, in
recommending extension of the Act, noted with approval the ‘broad
interpretations to the scope of Section 5 in Allen and Perkins v. Mat-
thews.” Dougherty, 439 U. S., at 39.

** “{Tlhe legislative history of the most recent extension of the Voting
Rights Act in 1982 reveals that the congressional commitment to its
continued enforcement is firm. The Senate Committee found ‘virtual
unanimity among those who [had] studied the record,” S. Rep. No.
97417, p. 9 (1982), that §5 should be extended. And, as it had in previ-
ous extensions of the Act, Congress specifically endorsed a broad
construction of the provision.” NAACP v. Hampton County Election
Comm’n, 470 U. S., at 176 (footnote omitted).

% Congress recognized that “since the adoption of the Voting Rights Act,
covered jurisdictions have substantially moved from direct, over(t]
impediments to the right to vote to more sophisticated devices that dilute
minority voting strength,” S. Rep. No. 97417, p. 10 (1982), and that §5
was intended to be responsive to this shift:

“Following the dramatic rise in registration, a broad array of dilution
schemes were employed to cancel the impact of the new black vote.
Elective posts were made appointive; election boundaries were gerryman-
dered; majority runoffs were instituted to prevent victories under a prior
plurality system; at-large elections were substituted for election by
single-member districts, or combined with other sophisticated rules to
prevent an effective minority vote. The ingenuity of such schemes seems
endless. Their common purpose and effect has been to offset the gains
made at the ballot box under the Act. '

“Congress anticipated this response. The preclearance provisions of
Section 5 were designed to halt such efforts.” Id., at 6.

' On September 10, 1971, the Department of Justice first adopted
regulations implementing §5’s preclearance provisions. S. Rep. No.
94-295, p. 16 (1975); see 36 Fed. Reg. 18186 (Sept. 10, 1971); 28 CFR pt.
51 (1972); see also Georgia v. United States, 411 U. S. 526, 536-541
(1973) (approving regulations).

# The District Court was also wrong to exempt the Common Fund
Resolution from §5 preclearance on the ground that “the common fund
resolution was, in practical terms, insignificant in comparison to the
entire Commission’s authority . . . .” App. to Juris. Statement of Appel-
lant Presley 19a. This is clearly the wrong test in light of our earlier
cases, in which we have said that even “minor” changes affecting
elections and voting must be precleared. Allen v. State Bd. of Elections,
393 U. S, at 566, 568 (“It is significant that Congress chose not to
include even ... minor exceptions in §5, thus indicating an intention
that all changes, no matter how small, be subjected to §5 scrutiny”); see
also Perkins v. Matthews, 400 U. S., at 387. For example, the Court has
said that §5 preclearance applies to the transfer of a polling place,
Perkins, 400 U.S., at 388, and the extension of city limits to include
uninhabited territory, Pleasant Grove v. United States, 479 U. S. 462,
467 (1987), even though these changes might, at first blush, appear to be
“insignificant.” The District Court mistakenly blurred the distinction
between whether a change is subject to preclearance, which turns on
whether the change has the potential for discrimination, and whether the
change should, in fact, be precleared, which turns on whether the change
would have a discriminatory purpose or effect. The distinction is
important because “[t]he discriminatory potential in seemingly innocent
or insignificant changes can only be determined after the specific facts
of the change are analyzed in context. The present coverage formula
allows for such a factual analysis.” Hearings on Extension of the Voting
Rights Act before the Subcommittee on Civil and Constitutional Rights
of the House Committee on the Judiciary, 97th Cong., 1st Sess., 2122
(1981) (testimony of Drew Days, Professor, Yale Law School and former
U. S. Assistant Attorney General, Civil Rights Division, Department of
Justice); see H. R. Rep. No. 97-227, p. 35 (1981); NAACP v. Hampton
County Election Comm’n, 470 U. S., at 176, n. 21.




60 LW 4144

The United States LAW WEEK

1-28-92

‘commissioner, and both were passed on the same day and
in response to the districting changes effected by the
consent decree.”

At the very least, I would hold that the reallocation of
decisionmaking authority of an elective office that is taken
(1) after the victory of a black candidate, and (2) after the
entry of a consent decree designed to give black voters an
opportunity to have representation on an elective body, is
covered by §5.

Similar considerations supported the Court’s decision in
Dougherty County Bd. of Education v. White, 439 U. S. 32
(1978). Dougherty involved a rule requiring an employee of
the school system to take a leave of absence while running
for or holding a public office. The Court recognized that the
rule in question operated in effect as a filing fee, hitting
hardest those who were least able to afford it, and that it
implicated the political process to the same extent as had
changes in the location of polling places, Perkins v. Mat-
thews, 400 U.S. 379 (1971), and alterations in the proce-
dures for casting a write-in vote, Allen v. State Bd. of
Elections, 393 U.S. 544 (1969). The Dougherty Court also
observed that the circumstances surrounding the Rule’s
adoption were “sufficiently suggestive of the potential for
discrimination to demonstrate the need for preclearance.”
439 U. S, at 42. The rule had been adopted by an area
with a long history of racial discrimination in voting, after
the first black to seek public office announced his candida-
cy. Ibid. In the Etowah County case, as in Dougherty, the
circumstances surrounding the adoption of the resolutions
are similarly suggestive of the potential for discrimination
and should require §5 preclearance.

Although the test I propose here may not adequately
implement §5, it would certainly provide a workable rule
that would result in the correct disposition of this.case
withgut opening the Pandora’s box that the Court seems to
fear.

* The District Court approved a consent decree that provided, inter
alia, for an increase in the number of Etowah County Commissioners in
order to remedy the unlawful dilution of black voting strength caused by
the prior at-large election system. See Dillard v. Crenshaw County, CA
No. 85-T-1332-N (MD Ala., Nov. 12, 1986); ante, at 4. The decree
expanded the Commission to six members, all of whom would eventually
be elected from single-member districts. See App. to Juris. Statement of
Appellant Presley 5a. The consent decree specified that the commission-
ers elected in 1986 were to have the same duties as the four holdover
commissioners. Ibid. (decree provided that the two new commissioners
“‘shall have all the rights, privileges, duties and immunities of the other
commissioners, who have heretofore been elected at large’”). In August,
1987, however, the commission passed the Road Supervision Resolution,
which authorized the four holdover commissioners to continue to exercise
authority over road operations in their districts, but which assigned non-
road duties to the two new commissioners. Id., at 6a. On the same day,
the same commission adopted a second resolution, the Common Fund
Resolution, which abolished the practice of allocating road funds to
districts, and created a common fund, thus transferring authority for
determining funding priorities from the individual commissioners to the
entire commission. Id., at 6a-7a. However, the Common Fund Resolu-
tion contained a grandfather clause that permitted each holdover
commissioner to maintain control over unspent funds for the 19861987
fiscal years, and a provision that required all 1987-1988 road mainte-
nance to be done out of the “‘four present road shops.”” Id., at 29a.
Thus, the Common Fund Resolution, when combined with the Road
Supervision Resolution, which gave the four holdover commissioners
exclusive control over the road shops, meant that the four holdover
commissioners could effectively have complete control over all road and
bridge funds.

* The Court is strangely silent about the first half of the Etowah
County majority’s response to the election of Commissioner Presley. The
logic of its analysis would lead to the conclusion that even the Road
Supervision Resolution is not covered by §5, but one cannot be sure
because the Court recognizes that an otherwise uncovered enactment
“might under some circumstances rise to the level of a de facto replace-

II1

The record indicates that the resolution challenged in the
Russell County case may well have had a nondiscriminato-
ry, anticorruption purpose.”® It would not be covered by
the narrow standard that I have proposed as a “workable
rule” for deciding the Etowah County case. I would,
however, adopt a broader standard that would require
preclearance in this case as well. The proper test, I believe,
is suggested by the examples of resistance to the increase
in black registration that were noted in our opinion in
Perkins v. Matthews, supra.?®

Changes from district voting to at-large voting, the
gerrymandering of district boundary lines, and the replace-
ment of an elected official with an appointed official, all
share the characteristic of enhancing the power of the
majority over a segment of the political community that
might otherwise be adequately represented. A resolution
that reallocates decisionmaking power by transferring
authority from an elected district representative to an
official, or a group, controlled by the majority, has the same
potential for discrimination against the constituents in the
disadvantaged districts.”’ The Russell County Resolution
satisfies that test, and therefore, like both Etowah County
Resolutions, should have been precleared. To hold other-
wise, as the Court does today, leaves covered States free to
evade the requirements of §5, and to undermine the
purpose of the Act, simply by transferring the authority of
an elected official, who happens to be black, to another
official or group controlled by the majority.

The Court today rejects the Attorney General’s position
that transfers of authority are covered under §5 when “they
implicate the decisionmaking authority of elected officials.”
Ante, at 17. It does so because it fears that such a rule
creates line-drawing problems and moves too far afield from
“voting.” Whether or not the rationale advocated by the
Attorney General in this case is appropriate, his judgment

ment of an elective office with an appointive one.” Ante, at 16. Despite
the Court’s overriding interest in formulating “workable rules to confine
the coverage of §5 to its legitimate sphere,” ante, at 14, the scope of that
exception must await future cases.

* According to one judge on the three-judge District Court, the change
“was adopted to eliminate a practice that had proved inefficient and
conducive to abuses . . . [and] eventually resulted in a criminal indict-
ment of one of the commissioners.” App. to Juris. Statement of Appellant
Presley 25a (Hobbs, J., concurring). -

* In addition to the comment by Congressman McCulloch quoted,
supra, at 10-11, the Court also quoted from a then recent study of the
operation of the Voting Rights Act by the United States Civil Rights
Commission, as follows:

“‘The history of white domination in the South has been one of
adaptiveness, and the passage of the Voting Rights Acts and the
increased black registration that followed has resulted in new methods
to maintain white control of the political process.

“‘For example, State legislatures and political party committees in
Alabama and Mississippi have adopted laws or rules since the passage
of the act which have had the purpose or effect of diluting the votes of
newly enfranchised Negro voters. These measures have taken the form
of switching to at-large elections where Negro voting strength is concen-
trated in particular election districts, facilitating the consolidation of
predominantly Negro and predominantly white counties, and redrawing
the lines of districts to divide concentrations of Negro voting strength.’”
Perkins v. Matthews, 400 U. S., at 389.

%" In Russell County, the voters continue to elect county commissioners,
but the most significant power previously held by those commissioners
has been shifted to the county engineer, who is appointed by the
Commission. The effect of this change, as in Bunton v. Patterson, 393
U. S,, at 550-551 (change in which office is made appointive rather than
elective is subject to §5 preclearance), and McCain v. Lybrand, 465 U. S.,
at 250, n. 17, was less power for the voters over local affairs.
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concerning the proper disposition of these two cases is
unquestionably correct.
I would therefore reverse in both cases.

EDWARD STILL, Birmingham, Ala. (JAMES U. BLACKSHER,
JOHN C. FALKENBERRY, LESLIE M. PROLL, PAMELA KAR-
LAN, and LANI GUINIER, on the briefs) for appellants; ROBERT
A. LONG JR., Asst. to Sol. Gen. (KENNETH W. STARR, Sol.
Gen., JOHN R. DUNNE, Asst. Atty. Gen., JOHN G. ROBERTS
JR., Dpty. Sol. Gen.,, ROGER CLEGG, Dpty. Asst. Atty. Gen., and
DAVID K. FLYNN and IRVING GORNSTEIN, Dept. of Justice
attys., on the briefs) as amicus curiae supporting appellants; PAUL M.
SMITH, Washington, D.C. (KLEIN, FARR, SMITH & TAR-
ANTO, GEORGE HOWELL (JACK) FLOYD, MARY ANN
ROSS STACKHOUSE, JAMES W. WEBB, KENDRICK E.
WEBB, and WEBB, CRUMPTON, McGREGOR, DAVIS & AL-
LEY, on the briefs) for appellees.

No. 90-970

LECHMERE, INC., PETITIONER v. NATIONAL LABOR
RELATIONS BOARD

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIRST CIRCUIT

Syllabus
No. 90-970. Argued November 12, 1991—Decided January 27, 1992

The National Labor Relations Act (NLRA) guarantees employees “the
right to self-organization, to form, join, or assist labor organizations,”
§7, and makes it an unfair labor practice for an employer “to inter-
fere with, restrain, or coerce employees” in the exercise of their §7
rights, §8(a)(1). Petitioner Lechmere, Inc., owns and operates a
retail store located in a shopping plaza in a large metropolitan area.
Lechmere is also part owner of the plaza’s parking lot, which is
separated from a public highway by a 46-foot wide grassy strip,
almost all of which is public property. In a campaign to organize
Lechmere employees, nonemployee union organizers placed handbills
on the windshields of cars parked in the employees’ part of the
parking lot. After Lechmere denied the organizers access to the lot,
they distributed handbills and picketed from the grassy strip. In
addition, they were able to contact directly some 20% of the employ-
ees. The union filed an unfair labor practice charge with respondent
National Labor Relations Board (Board), alleging that Lechmere had
violated the NLRA by barring the organizers from its property. An
administrative law judge ruled in the union’s favor, recommending
that Lechmere, inter alia, be ordered to cease and desist from barring
the organizers from the parking lot. The Board affirmed, relying on
its ruling in Jean Country, 291 N. L. R. B. 11, that in all access
cases the Board should balance (1) the degree of impairment of the
§7 right if access is denied, against (2) the degree of impairment of
the private property right if access is granted, taking into consider-
ation (3) the availability of reasonably effective alternative means of
exercising the § 7 right. Id., at 14. The Court of Appeals enforced
the Board’s order.

Held: Lechmere did not commit an unfair labor practice by barring
nonemployee union organizers from its property.

(a) By its plain terms, the NLRA confers rights only on employees,
not on unions or their nonemployee organizers. Thus, as a rule, an
employer cannot be compelled to allow nonemployee organizers onto
his property. NLRB v. Babcock & Wilcox Co., 351 U. S. 105, 113.
Babcock’s holding was neither repudiated nor modified by this Court’s
decisions in Central Hardware Co. v. NLRB, 407 U. S. 539, and
Hudgens v. NLRB, 424 U. S. 507. See also Sears, Roebuck & Co. v.
San Diego County District Council of Carpenters, 436 U. S. 180.

(b) At least as applied to nonemployee union organizers, Jean
Country is inconsistent with this Court’s past interpretation of §7.
Babcock’s teaching is straightforward: §7 simply does not protect
nonemployee union organizers except in the rare case where “the
inaccessibility of employees makes ineffective the reasonable attempts
by nonemployees to communicate with them through the usual
channels.” 351 U. S, at 112. Itis only when reasonable access to
employees is infeasible that it becomes appropriate to balance §7 and
private property rights.

(c) The facts in this case do not justify application of Babcock’s
inaccessibility exception. Because Lechmere’s employees do not reside
on its property, they are presumptively not “beyond the reach” of the
union’s message. Nor does the fact that they live in a large metro-
politan area render them “inaccessible.” Because the union failed to

establish the existence of any “unique obstacles” that frustrated

access to Lechmere’s employees, the Board erred in concluding that

Lechmere committed an unfair labor practice by barring the nonem-

ployee organizers from its property.
914 F. 2d 313, reversed.

THOMAS, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and O’CONNOR, SCALIA, KENNEDY, and SOUTER, JJ., joined.
WHITE, J., filed a dissenting opinion, in which BLACKMUN, J., joined.
STEVENS, J., filed a dissenting opinion.

JUSTICE THOMAS delivered the opinion of the Court.

This case requires us to clarify the relationship between
the rights of employees under §7 of the National Labor
Relations Act, 49 Stat. 452, as amended, 29 U. S. C. §157,
and the property rights of their employers.

I

This case stems from the efforts of Local 919 of the
United Food and Commercial Workers Union, AFL-CIO, to
organize employees at a retail store in Newington, Connect-
icut, owned and operated by petitioner Lechmere, Inc. The
store is located in the Lechmere Shopping Plaza, which
occupies a roughly rectangular tract measuring approxi-
mately 880 feet from north to south and 740 feet from east
to west. Lechmere’s store is situated at the Plaza’s south
end, with the main parking lot to its north. A strip of 13
smaller “satellite stores” not owned by Lechmere runs along
the west side of the Plaza, facing the parking lot. To the
Plaza’s east (where the main entrance is located) runs the
Berlin Turnpike, a four-lane divided highway. The parking
lot, however, does not abut the Turnpike; they are separat-
ed by a 46-foot-wide grassy strip, broken only by the Plaza’s
entrance. The parking lot is owned jointly by Lechmere
and the developer of the satellite stores. The grassy strip
is public property (except for a four-foot-wide band adjoin-
ing the parking lot, which belongs to Lechmere).

The union began its campaign to organize the store’s 200
employees, none of whom was represented by a union, in
June 1987. After a full-page advertisement in a local
newspaper drew little response, nonemployee union
organizers entered Lechmere’s parking lot and began
placing handbills on the windshields of cars parked in a
corner of the lot used mostly by employees. Lechmere’s
manager immediately confronted the organizers, informed
them that Lechmere prohibited solicitation or handbill
distribution of any kind on its property,’ and asked them
to leave. They did so, and Lechmere personnel removed the
handbills. The union organizers renewed this handbilling
effort in the parking lot on several subsequent occasions;
each time they were asked to leave and the handbills were
removed. The organizers then relocated to the public
grassy strip, from where they attempted to pass out
handbills to cars entering the lot during hours (before
opening and after closing) when the drivers were assumed
to be primarily store employees. For one month, the union
organizers returned daily to the grassy strip to picket
Lechmere; after that, they picketed intermittently for

'Lechmere had established this policy several years prior to the union’s

organizing efforts. The store’s official policy statement provided, in
relevant part:
“Non-associates [i.e., nonemployees] are prohibited from soliciting and
distributing literature at all times anywhere on Company property,
including parking lots. Non-associates have no right of access to the non-
working areas and only to the public and selling areas of the store in
connection with its public use.” Brief for Petitioner 7.

On each door to the store Lechmere had posted a 6 in. by 8 in. sign
reading: “TO THE PUBLIC. No Soliciting, Canvassing, Distribution of
Literature or Trespassing by Non-Employees in or on Premises.” App.
115-116. Lechmere consistently enforced this policy inside the store as
well as on the parking lot (against, among others, the Salvation Army
and the Girl Scouts).
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QUESTIONS PRESENTED

The ultimate question presented in both cases is
whether a transfer of decisionmaking authority from one
elected official or set of officials to another official or set
of officials is a “change with respect to voting” covered
by Section b of the Voting Rights Act of 1965, 42 U.S.C.
1978¢, regardless of whether the officials serve the same
or different voting constituencies and regardless of
whether the trancferred authority is more or less im-
portant than other duties of the office.

1. In No. 90-711, the specific question is whether a
county commission’s decision to transfer authority to
determine road work priorities from individual commis-
sioners elected from single-member districts to the en-
tire commission is a change “with respect to voting” un-
der Section 5.

2. In No. 90-712, the specific question is whether a
State’s transfer of road work authority from county com-
missioners elected at large from residency districts to a
county engineer appointed by the commission js a change
“with respect to voting” under Section 5.

{1)
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No. 90-711
LAWRENCE C. PRESLEY, ETC., APPELLANT
u,
ETowaH CounTy COMMISSION, ET AL.

No. 90-712
Ep PETer Mack, Ev Al., APPELLANTS
.
RusseLL CouNnty COMMISSION, BT AL.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA

—

BRIEF FOR THE UNITED STATES
AS AMICUS CURIAE SUPPORTING APPELLANTS

INTEREST OF THE UNITED STATES

These consolidated appeals
whether a transfer of decisionmaking authority from one
elected official or set of officials to another official or set
of officials is a change “with respect to voting” subject
to preclearance under Section 5 of the Voting Rights Act
of 1965, 42 U.S.C. 1973¢c. Under Section 5, the Attorney
Genera! is responsible for reviewing voting changes sub-
mitted by covered jurisdictionz for administrative pre-

present the question

(1)
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clearance. The Attorney General also has authority un-
der the Act to bring actions to prevent unprecleared
changes from taking effect. The Court’s resolution of
these cases will affect the scope of the Attorney General's
duties under Section b.

On April 11, 1991, in response to this Court’s invita-
tion, the Solicitor General submitted a brief expressing
the views of the United States. The brief generally sup-
ported appellants’ position and recommended that the
Court note probable jurisdiction in both cases. The
United States also participated as an amicus curiae in
the district court.

STATEMENT

1. On November 1, 1964 (the date Section 5 of the
Voting Rights Act became applicable to appellees, see 42
U.S8.C. 1973b(b)}, the Etowah County Commission con-
sisted of five members: four commissioners elected at
large but required to reside in separate ‘“residency dis-
triets,” and a chairman elected at large. J.S. App. A4t
The four commissioners each exercised complete control
over a road shop, crew and equipment in their respective
residency districts. 7bid. The commission allocated road
funds to each district based on projected need. fbid. The
four “road commissioners” then unilaterally determined
work priorities in their own districts. Ibid.

In 1986, the Commission entered into a consent decree
resolving litigation under Section 2 of the Voting Rights
Act of 1965, 42 U.S.C. 1973. J.S. App. A4-A5. The de-
cree expanded the Commission to six members, all of
whom eventually would be elected from single-member
districts. Id. at A5. Two commissioners were elected
from districts in December 1986; Appellant Presley, the

1 The district court’s opinion is reproduced in the appendices to
the Jurisdictional Statements in both No. 90-T11 and No. 90-712;
veferences herein to “J.S. App.” may be found in the appendix to
either filing.

3

first black commissioner in Etowah County in recent his-
tory, is one of these two. Under the decree, two of the
at-large holdovers ran from districts and were elected in
13!:{8 ; the other two were to run from districts in 1990.
Ibid.

The consent decree specified that the commissioners
elected in 1986 were to have the same duties as the four
holdovers. J.S. App. A5. In August 1987, however, the
Commission passed a “road supervision” resolution pro-
viding that each of the four holdover commissioners
would continue to exercise authority over road operations
in their distriets. fbid. The resolution further provided
that the “old four” would oversee road work throughout
Etowah County. Id. at A5-A6. The resolution assigned
non-road duties to the two new commissioners. Id. at A6.
The effect of the reselution was to strip the two new
commissicners of any supervisory authority over road
operations. Not surprisingly, the road supervision reso-
lution was passed by a vote of four to two, over the oppo-
gition of the two new commissioners. Id. at AS5.

On the same day, the Commission adopted a second
resolution by an identical vote of four to two. J.S. App.
A6-A7. This resolution abolished the praetice of allocat-
ing road funds to districts. Instead, the resolution pro-
vided that road funds would be retained in a common
fund for use without regard to district lines. Ibid. The
effect of this “common fund” resolution was to transfer
authority to determine funding priorities from individua:
commissioners to the entire commission, Neither the roac
supervision resolution nor the common fund resolutior
was submitted for preclearance.

2. On November 1, 1964, the Russell County Commis
sion consisted of three members eleclted at large from
“residency districts.” J.S. App. AZ. In 1972, as a resul
of a court order to comply with the one-person, one-vot
rule, the Commission was expanded from three to fiv
members. Phenix City, the largest city in the county
became the fourth residency district; two commissioner
were required to reside there. Ibid.
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Under the system adopted in 1972, each of the three
rural commissioners exercised authority over a separate
road shop. J.S. App. A2, (The two Phenix City com-
missioners lacked such autherity, because Russell County
generally does not fund or maintain city roads. See id.
at A2 n.2). The three rural commissioners each set road
work priorities, bought equipment, and hired and man-
aged personnel within their districts. Id. at A2-A3. Each
commissioner also approved funding for routine work.
Id. at A3. Funding for new or major construction, how-
ever, required Commission approval, 7d. at A3 n3. A
county engineer, appointed by the Commission, assisted
the road commissioners in carrying out their responsibil-
ities. Id. at AS.

In 1979, after an investigation uncovered corruption
in Russell County’s road operations, the Alabama legis-
lature enacted a statute transferring all responsibility for
road work to the county engineer. J.S. App. A3. The
1979 statute requires the engineer to perform road work
without regard to district lines, thereby establishing what
is known as a “unit system.” Ibid. The 1979 statute was
not submitted for preclearance.

In 1985, the Comniission entered into a consent decree
to resolve litigation under Section 2 of the Voting Rights
Act. J.S. App. A4. Under this deeree, the Commission
was expanded from five to seven members, with each
member elected from a single-member district. 7bid. Ap-
pellants Mack and Gosha were elected to office under this
system in 1986, and became the first two black commis-
sioners in recent history. 7bid.

3. In 1989, appellants filed suit in federal district
court alieging that the conduct of road operations in
Etowah and Russell Counties violated previous eourt or-
ders, the Fourteenth and Fifteenth Amendments, Title
VI of the Civil Rights Act of 1964, and Section 2 of the
Voting Rights Act. J.S. App. A7. Thereafter, appellants
amended their complaint to allege that Russell County’s
failure to preclear its transfer of road authority to the

5

county engineer, and Etowah’s failure to preclear the
road supervision and common fund resolutions, violater
Section 5 of the Voting Rights Act. Ibid. A three-judge
court was convened to consider the Section 5 claims. 74
at A7-A8.

The court held that transfers of authority are subject
to Section 5 preclearance when they “effect a significant
relative change in the powers exercised by governmental
officials elected by, or responsible to, substantially differ-
ent constituencies of voters.” J.S. App. A13-A14. Since
minority groups often have different levels of voting
strength in different constituencies, the court explained,
a transfer of authority from an official elected by one
constituency to an official elected by another may have &
potential for discrimination. Id. at A14. Such a poten-
tial is unlikely to exist, the court thought, when the offi-
cials are elected by the same constituency. Ibid. Even
when officials with different constituencies are involved,
the court added, “minor or inconsequential” transfers of
authority do not have a “significant potential impact on
voting rights."” Ibid.

Applying these principles, the court concluded that Rus-
sell County’s transfer of road supervision authority from
the individual commissioners to the county engineer was
not a change covered by Section 5, because both the com-
missioners and the engineer ultimately were answerable
to the same constituency—the entire Russell County elec-
torate. J.S. App. A16-A18. Although individual com-
missioners were required to reside in a particular dis-
trict, the court explained, they “were elected by, and thus
politically responsible to, all the voters of Russell County.”
Id. at A16. Similarly, the county engineer, although ap-
pointed, is responsible to the commission, and that body
is responsible to all county voters. Id. at A16-A17,

The court also concluded that Etowah County’s com-
mon fund resolution did not require preclearance. The

court acknowledged that the eommon fund resolution
transferred anthority hetwoean affcials wwith A avnnd e
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stituencies. Before enactment of the resolution, individ-
ual commissioners elected from, or facing election from,
single-member districts could determine priorities for
road repair in their own districts; afterwards, the entire
commission had this authority. J.S. App. A18-A19. The
court nonetheless concluded that this change did not
affect voting since the power to set internal priorities wag
“miner and inconsequential” compared to the entire com-
mission's authority, both before and after the resolution,
to deternmine the amount of money to be allocated to each
district. Id. at A19.

In contrast, the court held that Etowah County's road
supervision resolution was covered by Section 5. J.S. App.
A20-A21. The court concluded that “{t]he potential for
discrimination posed by this change is blatant and ohvi-
ous.” ld. at A20. The court explained that “[w]hereas
befcre 1987 all the voters of Etowah County participated
in choosing the commissioners responsible for road man-
agement, the 1987 resolution stripped the voters in | two]
districts * * = of any electoral influence over such com-
missioners.” [bid, Thus, “[a]uthority over the most im-
portant aspect of county governance was shifted from
officials responsible to the entire county to officials {albeit
the same individuals) responsible to only two thirds of the
county’s voters.” Id. at A20-A2].2

Judge Thompson dissented in part. He agreed with
the majority that Etowah County’s road supervision res-
olution was subject to the preclearance requirement, but
dissented from the court’s conclusion that the common
fund resclution did not require preclearance. J.8. App.
AZ7-A33. In concluding that the power to set internal
priorities was comparatively insignificant, Judge Thomp-
son said, the majority ignored the realities of road oper-
ations in Etowah County. Id. at A32. The allocation of
funds among districts “has mever been a bone of con-

2 Etowah County subsequently repealed the road supervision res-
olution, and has not cross-appealed from this portion of the district
court’s ruling. 90-711 Mot. to Aff. 2 a3,

7

tention.” Ibid. Instead, a “commissioner’s real authority
lies * * * in how those funds are used after they are
allocated.” Ibid. In Judge Thompson’s view, “[t]he com-
mon fund resolution and the road supervision resolution,
working together, took this authority away from the two
new commissioners and gave it exclusively to the four
holdover commissioners.” Ibhid.

Judge Thompson also dissented from the court’s con-
clusion that Russell County’s transfer of road authority
from individual commissioners to the county engineer did
not. constitute a change affecting voting. J.S. App. A33-
A3G, According to J udge Thompson, the court's holding
ignored the possibility that the commigsioners might have
been more accountable to voters in their residency dis-
tricts than to those outside their districts. Id. at A34.
More fundamentally, Judge Thompson disagreed with
the majority’s conclusion that transfers of authority are
covered by Section 5 only when they occur between offi-
cials with different constituencies. Pet. App. A35-A36.
The question whether there is a potential for discrimina-
tion, he thoughti, should not be decided on the basis of a
rigid rule. Id. at A37-A38. If a limiting principle were
required, Judge Thompson stated, he would find it sufii-
cient for plaintiffs to show that “there has been a sig-
nificant and fundamental change in the nature of the
duties traditionally exercised by elected officials.” Id. at
A38.

SUMMARY OF ARGUMENT

1. A change in the decisionmaking power of an elected
official is a change “with respect to voting” ecovered by
Section 5 of the Voting Rights Act. Congress intended
Section 5 to be applied broadly. In deciding whether &
change is subject to preclearance, the court’s inquiry is
limited to whether the change has the potential for dis-
crimination. See NAACP v. Hampton County Election
Comm’n, 470 U.S, 166, 181 (1985). Moreover, any change
with respect to voting, no matter how small or minor g
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subject to preclearance. See Alen v, State Bd. of Elec-
tions, 393 U.S. 544, 566-568 (1969). In addition, it is
now firmly established that Section 5 applies not only
to practices that directly affect voter regiptration and
balloting, but to all practices that affect “the power of 2
citizen's vote.” Id. at 569,

Some reallocations of the power of elected officials
plainly affect the power of a citizen's vote. For example,
eliminating all the powers of an elected body would re-
duce citizens’ votes for members of that bedy to a nullity.
Because such changes could have a racial purpose or
effect, they have the potential for diserimination and are
covered by Section 5.

if all reallocations of authority were outside the scope
of Section 5, a covered jurisdiction eould negate the elec-
tion of a candidate favored by minority voters simply
by reallocaling the successful candidate’s authority to
other elected or appuinted officials. That would defeat
the purpose of Section 5, which is to bur measures that
would “evade the remedies for voting discrimination
contained in the Act itself.” South Carolina v. Katzen-
bach, 383 U.S. 301, 835 (1966). Accordingly, the lower
courig and the Department of Justice consistently have
recognized that some reallocations of authority are cov-
ered by Section 5.

We agree with the district court that not ail changes
in the powers of elected officials are subject to preclear-
ance. Bui we disagree with the standard devised by the
district court, which requires preclearance only if the
change involves (1) officials responsible to different con-
stituencies, and (2} relatively important duties. In our
view, transfers of authority are covered by Section 5 when
they implicate an elected official’s decisionmaking author-
ity. Such changes go to the core of g citizen's voting
power, and therefore are subject to preclearance,

The district court erred in concluding that transfers
between officials who serve the same constituency have
no potential for discrimination. Transfers of power from

9

a larger to a smaller body, or from a body for which
single-shot voting is permitted to one for which such
voting is prohibited, for instance, obviously have the
potential to be discriminatory, even though both bodies
are elected by the same constituency. In faci, the At-
torney General has objected to transfers of authoriiy
between officials serving the same constituency on at least
three oceasions. In addition, the “same constituency” rule
is inconsistent with this Court’s decision in City of Lock-
hari v. United States, 460 U.8. 125 (1983), which held
Lthat expansion of a body from three to five members re-
quired preclearance even though both the smaller body
and the larger body were elected by the same constituency,

The district court also erred in concluding that rela-
tively unimportant transfers of authority ure not sub-
Ject to preclearance. The statute plainly states that See-
tion 5 applies to “any * * * standard, practice, or pro-
cedure with respect to voting,” 42 U.S.C. 1973¢ (em-
phasis added}, and it is well settled that there is no de
minimis exception to the preclearance requirement. See
Atlen, 393 U.S. at 566, An excepticn for “minor” trans-
fers of authority would be difficult to administer and
would undermine the prophylactic purpose of Section 5.
The district court’s standard also blurs the distinction
between the question whether a change is subject to pre-
clearance (which turns on whether changes of that type
have the petential for discrimination) and the question
whether the change should be precleared (which turns
onn whether the particular change at issue would have a
discriminatory purpose or effect). Because changes in
the decisionmaking power of an elected official have the
potential for discrimination, all such changes are subject
to preclearance. Whether the purpose or effect is present,
and the weight to be given the State’s legitimate interests,
are matters to be considered after the submission has
been made.

2. The reallocations of authority at issue here must be
submitted for preclesrance Tn Puacean ~ o ..
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making authority concerning road matters was trang-
ferred from individual commissioners elected at large to
4 county engineer appointed by the commission. Simi-
larly, Etowah County’s common fund resolution trans-
ferred authority to decide the priority of road projecta
from individual commissioners elected from single-mem-
ber districts to the commission as a whole,

ARGUMENT

I. A CHANGE IN THE DECISIONMAKING POWER
OF AN ELECTED OFFICIAL 1S A CHANGE WITH
RESPECT TO VOTING REQUIRING PRECLEAR-
ANCE UNDER SECTION 5

The central question presented by these appezls is
whether a change in the decisionmaking autherity of an
elected official iy 4 change “with respect to voting” under
Section § of the Voting Rights Aet of 1965, The distriet
court held that such changes are covered by Section b5,
but only when they involve a “significant relutive change”
In power between officials who are “elected by, or respoen-
sible to, substantially different constituencies of voters.”
1.5, A13-A14. We agree that a change in an elected
official’s authority can be a change with respect to voting.
In our view, however, a change in the decisionmaking
authority of an elected official is covered by Section § even
if the officials involved are responsible to the same con-
sltuency, and even if the authority at issue may be
viewed as relatively minor or inconsequential. 1nder

this standard, the changes at issue here require pre-
clearance,

A, Section 5 Applies To AN Changes That Affect “The
Power Of A Citizen’s Vote”

Section 5 of the Voting Rights Act provides that cer-
tuin States angd pulitical subdivisions, including appeilees,
may not implement “any voting qualifieation or prerequi-
site to voting, or any standard, practice, or procedure

11

with respect to voting” without first obtaining preclear-
ance from the United States Distriet Court for the Dis-
triet of Columbia or the Attorney General. 42 URS.C.
1873c. To receive preclearance, a covered Jurisdiction
must show that g proposed change “does not have the
burpose and will not have the effect of denying or abridg-
ing the right to vote on account of race or color, or [mem-
bership in a language minority groupl.” Ibid,

This Court has recognized that Section 5 draws a sharp
distinction between the procedural question whether a
change is subject to preclearance and the substantive
question whether the change should be precleared. In
deciding the first question, a court may not inquire into
whether the change has 3 diseriminatory purpose or effect,
See NAACP v, Hampton County Election Comm'n, 470
U.S. 166, 181 {1985) ; McCain v, Lybrand, 465 U 8. 236,
260 n.17 { 1884); Perkins v, Matthews, 400 1J.8, 379,
483-385 (1971}, Instead, the inquiry is limited to
whether the challenged alteration has the “potential for
discrimination.” Hampton County, 470 US. at 181;
Dougherty County Bd. of Educ. v. White, 439 U s, 32,
42 (1978). Moreover, a court may mot exempt from
preclearance changes it views as insignificant, The plain
language of the statute makes the preclearance require-
ment applicable to any change with respect to voting, no
matter how small or minor. See Allen v. State Bd. of
Elections, 393 U.8. 544, b66-568 (1969) (“It ig gignifi-
cant that Congress chose not to include even * * + minor
exceptions in § 5, thus indicating an intention that all
changes, no matter how small, be subjected to §5 seru-
ting.”’}. See also Perkins v, Maithews, 400 U.8. at 387.
See generally Hallstrom v. Tiltamook County, 493 US.
20, 25 (1989) (Courts “are not at liberty to create an
exception where Congress has declined to do s0”),

The Voting Rights Act defines “vote” and “voting” to
include “all action necessary to make a vote effective.” 42
U.S.C. 1973i(c) (1). Relying on this broad definition, and
Congress’s refusal to make any exceptiona tn Qnatiag g1,
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preclearance requirement, this Court held in Ailen that
Section 5 is not limited to changes directly affecting the
casting of a ballot. 393 U.S. at 563-569. The Court ex-
plained that “[t]he right to vote ean be affected by a dilu-
tion of voting power as well as by an absolute prohibition
on casting a ballot.,” Id. at 569. Allen held, inter alia,
that a change from district to at-large voting, and a
change from an elected county superintendent of educa-
tion to a superintendent appointed by the board of edu-
cation, were covered by Section 5. 393 U.S. at 569-570.
In subsequent cases, this Court has reaffirmed the
broad definition of Section 5 coverage adopted in Alfen. In
Perkins v. Matthews, 400 U.S. 879 (1971}, the Court
held that annexations whieh enlarge the number of eligi-
ble voters are covered by Section 5 because they dilute
“the weight of the votes of the voters to whom the fran-
chise was limited before the annexation” 400 1).8. at
388. In Georgia v. United States, 411 U.S. 526, 532-533
(1973), the Court held that Section 6 applies to legisla-
tive reapportionments since they too can dilute minority
voting power. And in City of Lockhart v. United States,
460 U.S. 125, 131-132, 134-135 (1983), the Court held
that the preclearance requirement applies to the intro-
duction of numbered posts and staggered terms, because
such devices may frustrate the use of single-shot voting,
a technique that permits minority voters to concentrate
their vote behind a single candidate. Id. at 135.
Congress reenacted Section 5 in 1970, 1976, and 1982
With each reenactment, Coengress has reaffirmed the valid-
ity of Allen’s interpretation of congressional intent. See
S. Rep. No. 417, 97th Cong., 2d Sess. 6-7 (1982} ; S. Rep.
No. 295, 94th Cong., 1st Sess. 16 (1975); Dougherty
County Bd. of Educ., 439 U.S. at 38-39; Georgia v. United
States, 411 U.S. at 5633. Thus, it is now firmly established
that the preclearance requirement applies not only to prac-

®In all, the Court’s opinion in Allen decided three consolidated

cages from Mississippi and one case from Virginia. See $93 US.
nt BAT
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tices that directly affect the process by which voters are
registered and cast their ballots, but also to all practices
that affect “the power of a citizen's vote” Allen, 393
1.S. at 569.

B. Some Reallocations Of Authority Are Covered By
Section §

Some changes in the powers of an elected official plainly
affect the power of a citizen’s vote and therefore are coy-
ered by Section 5. To take an extreme example, a change
eliminating all of a county commission’s powers and
making that body purely ceremonial would reduce the
citizen’s vote for county commissioners to a virtual nullity.
Cf. Allen, 393 U.S. at 569-570 (change making an elective
office appointive is covered by Section 5). Less drastic
changes in the authority of un elected body can also
affect the power of a citizen's vote. For example, stripping
a school board of its power to set the tax rate would
diminish the voting power of citizens who vote in school
board elections, even if the school board were to retain
other significant powers. After the change, a vote for
school board members, although not meaningless, would
mean less than it did before. And such a diminution in
voting power could have a racial purpose or effect and
thus have the potential for diserimination.

Although this Court has not yet decided whether
changes in the powers of an elected official or group of
officials are covered by Section 5, the Court has held that
& change from a three-member elected bedy to a five-
member elected body required preclearance, because it
changed the voting power of the individual members of
the three-member body. City of Lockhart v. United States,
supra. As the Court explained in Lockhart, “[i]n moving
from a three-member commission to a five-member coun-
cil, [the city] has changed the nature of the seats at
issue, * * * For example, [two of the old seats] now
constitute only 40% of the couneil, rather than 67% of
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ing that reducing the power of an individual member of
an elected boedy by increasing the size of the body requires
preclearance, it is difficult to see how reducing the power
of the entire elected body can fall outside the scope of
Section 5.*

A decision exeluding all realloeations of authority from
the scope of Section 5 would have far-reaching conse-
quences. Since the enactment of the Voting Rights Act,
minority voters in many jurisdictions have elected candi-
dates of their choice to office for the first time in recent
history. 1f transfers of authority were not subject to
preclearance, a jurisdiction could negate the election of
a minority candidate to a governing body by taking away
the official’s authority and reallocating it to other offi-
cials over whom minority voters have less influence. This
would defeat the purpose of Section 5, which is to pre-
vent covered jurisdictions from implementing measures
that would “evade the remedies for voting diserimination
contained in the Act itself.” South Carolina v. Katzen-
bach, 383 U.S. 301, 335 (1966).

The Etowah County case illustrates this danger. Im-
mediately after a mingrity-supported candidate was
elected to office for the first time in recent memory, the
commission stripped him of all authority over road work.
The district court found that the potential for diserimi-
nation against minority voters posed by this change was
“blatant and obvious.” J.S. App. A20.

The lower courts have uniformly concluded that a
change in the authority of elected officials can be a
change with respect to voting. In Horry County v, United

*In McCain v. Lybrand, 465 U.S. 23¢ (1984), state legistation
changed the governing body of a county from an appointed com-
mission to an elected couneil with increased legisiative powers. The
parties stipulated that this legislation incorporated changes with
respect to voting, and the Court therefore was not required to
address the issue. The Court nevertheless noted  that “several
changes are suggested,” including “the basic reallocation of au-
thority from the state legislative delegation to the Council.” 445
U.S. at 260 n.17.
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States, 449 F. Supp. 990 (D.D.C. 1978) {three-judge
court), a state statute increased the powers of the county
commission and provided that commissioners would be
elected rather than appointed by the governor. The stat-
ute also transferred most of the duties of the county
chairman to an administrator appointed by the commis-
sion. The court held that the first change “reallocate[d]
governmental powers among elected officials voted upon
by different constituencies,” and therefore was subject to
preclearance. Id. at 995. The court also conciuded that
the duties of the chairman ‘“‘are sufficiently different that
in this respect [the statute] constitutes a change in elec-
toral practices requiring preclearance under Section 5 of
the Voting Rights Aect.” [Ibid. Similarly, in Hardy v.
Wallace, 603 F. Supp. 174 (N.D. Ala. 1985} (three-judge
court), a state statute transferred the authority to ap-
point the Greene County racing commission from the
county’s state legislative delegation to the governor. The
court held that this change was subject to Section 5
Preclearance hecause of “its effect on the power of the
voters.” Id. at 178. The court explained that “the trans-
fer of appointment authority to the governor, over 99.7%
of whose constituents are not inhabitants of Greene
County, substantially dilutes the power of the voters in
Greene County by effectively eliminating the power of
such voters over the Commission.” Id. at 179.5 See also
County Council of Sumter County v. United States, 555
F. Supp. 694 (D.D.C. 1983) ( three-judge court) (transfer

® The Department of Justice originally concluded that the legisla-
tion at issue in Hardy v. Waillace was subject to preclearance, rely-
ing in part on Horry County V. United States, supra. See 603 F.
Supp. at 179-180 (decision letter of June 18, 1984). On recon-
sideration, the Department eoncluded that while “it would be wrong
to conclude that no reallocation of governmental power can ever be
considered a change ‘with reapect to voting,’” the particular change
at issue was not covered by Section 5. See §03 F. Supp. at 181-182
(decision letter of Oct. 31, 1984). Further experience with Section

& has now led us to the view that we were right the first tije, as .

the court in Hardy v. Wallace determined. See pp. 17-23, infra.
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of legislative power formerly shared by county legislative
delegation, state legislature, and governor to local gov-
erning body requires preelearance) ; Robinson v. Alabama
State Dep't of Educ., 652 F. Supp. 484 (M.D. Ala. 1987)
{transfer of authority from county school board to city
school board requires preclearance).

The Attorney General, whose interpretation of Section
5 is entitled to “considerable deference,” NAACP v.
Hampton County Election Comm'n, 470 U.S. at 178-179,
has long treated certain changes in the power of elected
officials as changes with respect to voting. The Depart-
ment of Justice first focused on reallocations of authority
in 1975, when South Carolina enacted “home rule” legis-
lation authorizing its counties to adopt their own forms
of local government and to assume increased powers. The
Department precleared this enabling legislation, but noti-
fied the State that each implementation of it by a local
government would require a separate preclearance. The
State sought clarification of whether preclearance would
be required in cases in which the county assumed in-
creased powers but retained its existing form of govern-
ment. [n response, the Department stated that “changes
in the powers and duties of the governing entity brings
the transition within the purview of Section § even though
the structure of the governing body remains the same.”
Letter from J. Stanley Poitinger to Daniel R. MecLeod
(Dec. 19, 1975) reprinted in App., infra, 2a. Sinece 1975,
the Department of Justice consistently has treated home
rule and other similar transfers of authority as changes
with respect to voting requiring preclearance under Sec-
tion 5. During this period, we have objected to transfers
of authority on at least eight occasions.’ In addition, the

®The Department has objected to the following transfers of au-
thority: (1) Mobile, Alubama, March 2, 1976, involving a transfer
of admiuistrative duties from the entire commission to individual
commissioners; {2} Charleston, South Carolina, June 14, 1977, in-
volving a transfer of taxing authority from the legislative delega-
tion to the county council; (3) Edgeficld County, South Carolina,
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Department has precleared numerous other transfers of
authority submitted by jurisdictions after finding the
absence of diseriminatory purpose and effect.

C. Changes In The Power Of Elected Officials Are Sub-
ject To Preclearance When The Changes Reallocate
Decisionmaking Authority

In our view, the hard question in this case is not
whether a change in the power of an elected official can
ever constitute a change with respect to voting requiring
preclearance under Section 5—it plainly can—but rather
whether the district court employed the correct standard
to distinguish those changes that require preclearance
from those that do not. The Department of Justice con-
sidered this question when it amended its Section 5 regu-
lations in 1987, but did not attempt to provide an all-
encompassing answer. At that time, we stated that
“[wlhile we agree that some reallocations of authority
are covered by Section 5 (e.g.,, * * * ‘home rule’), we do
not believe that a sufficiently clear principle has yet
emerged distinguishing covered from noncovered realloea-
tions.” J.S. App. Al6 n.13.

Sinee 1987, several cases, including this one, have
forced us to grapple with this issue further and have led
us te conclude that transfers of authority that implicate

February 8, 1979, involving a transfer of inereased taxing power
to the county eouncil; (4) Colleton County, South Carclina, Sep-
tember 4, 1979, involving a transfer of authority to tax for sehool
purposes from the legislalive delegation to the county council; (§)
Brunswick and Blynn County, Geargia, August 16, 1982, involving
the abolition of separate eity and county commissions and the trans-
fer of their powers to a consolidated commission; {6) Hillshorough
County, Florida, August 29, 1984, involving a transfer of power over
municipalities from the legislative delegation to the county com-
mission (objection was withdrawn because the county made clear
that it did not intend to effect such u transfer); (7) Waycross,
Georgia, February 16, 1988, involving a change in the duties of the
mayor; and (8) San Patricio, Texas, May 7, 1990, involving a trans-
fer of voter registration duties from the county clerk to the count,

tax assessor,
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an elected official’s decisionmaking authority are covered
by Section 5. Changes that affect an elected official’s
authority to make decisions—to legislate, tax, spend, set
school curricula, approve road and bridge projects, and
so forth--go to the core of the citizens’ voting power.
Changes that do not affect an official’s power to make
decisions generally have no such potential to dilute the
power of a citizen’s vote. Although such changes may be
of interest to the officeholders, officeholders are not pro-
tected by Section 5. Aeccordingly, such changes are out-
side the scope of Section 5.7

The district court adopted a different standard for
distinguishing between covered and uncovered changes.
According to the district court, transfers in authority are
covered only when they (1) involve officials who are re-
sponsible to different voting constituencies, and (2) the
duties transferred are not minor or inconsequential.
These limitations cannot be squared with the language
and purposes of Section 5.

T The decision in Rojas v. Victoria Indep. School Dist., Civ. A. No.
V-87-16 (S.D. Tex. Mar. 29, 1988), afi'd, 490 11.S. 1001 (71989),
illustrates this distinction. In Rojas, a school board replaced its
rule that any board member counld place ilems on the board's agenda
with a rule giving the board president authority to require that
items be placed on the agenda only at the request of two board
members. This change did not affect the range of matters over
which the scheol board could make decisions. Nor did it affect the
power of individual members to influence those decigions, since de-
cigiona of the board required a majority vote both before and after
the change. Moreover, the board's rules of procedure required a
second 1o initiate discussion or bring s matter to a vete, Accord-
ingly, the new agenda setting policy was not a change “with respect
to voting” requiring preclearance under Section 6. For the same
reascn, a transfer of authority from a legislative body to a committee
to make recommendations concerning proposed legislation would not
be covered by Section 5, because the entire body retains the author-
ity to deeide whether to adopt the legislation. More generally, a
transfer of authority to give advice or make recommendations would
alsc be outside the reach of Section 6.

19

L. The Districi Court’s “Different Constituency”
Rule Is Too Narrow

The district court correctly recognized that transfers
between officials with different voting constituencies can
create the potential for discrimination, since “identifiable
racial or ethnic groups of voters will often have differ-
ent levels of voting strength in different constituencies.”
J.S. App. A14. The court erred, however, in concluding
that transfers of authority between officials who serve the
same constituency have no discriminatory potential.

To cite one example, if two elected bodies serve the
same constituency, but one has many members while the
other has only a few, minority voters may have a greater
opportunity to elect a candidate of their choice to the
larger body. See City of Lockhart, 460 U.S. at 136
{minority voters elected a candidate of their choice for
the first time when the council expanded from three to
five members). Consequently, a transfer of authority
from the larger to the smaller body would have the
potential to discriminate against minority voters. Simi-
larly, if minority voters use single-shot voting to elect
their preferred candidate to a county school board, and
the authority to tax for school purposes is then shifted
to a county commission where single-ghot voling is pro-
hibited, there is a potential for diluting minority voting
strength, even if both the school board and the commis.
sion are elected at large by all residents of the county.
Still again, if minority veters elect a mayor of their
choiee because of special circumstances (e.g., the minor-
ity candidate ran unopposed, see Thornburg v. Gingles,
478 U.S. 80, 51 (1986)), and authority te appoint city
officials is then transferred to the city council, the change
is potentially discriminatory even where both the mayor
and the city council are chosen by the same electorate.

Our disagreement with the district court’s “different
constlituency” rule is by no weans academic. On at least
three occasions, the Attorney General has objected to
transfers of authority hetween affieiala sormrine fhe cama
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constituency. In one case { Mobile, Ajabama, March 2
1976), a  three-member commission elected at-large
sought to transfer administrative responsibilities exer-
cised by the entire coramission to individual members of
the eommission, Qur investigation disclosed that the pur-
pose of this reallocation was to forestall any possibility of
a change to single-member districts (on the theory that
it would be Inappropriate to permit one area of the city
to elect an official with city-wide responsibilities). In
another case (Colleton County, Scuth Carolina, Septem-
ber 4, 1979), the State transferred the authority to levy
taxes for school purposes from the county’s state legisla-
tive delegation ta the county council, both of which were
elected at-large by county residents. Our investigation
uncovered evidence that the representatives to the legisla-
tive delegation had sought the support of black voters and
had been responsive to their needs, while representatives
to the county council had not, In the third case {San
Patricio, Texas, May 7, 1990), the Attorney General
objeeted when g county transferred the authority to rep-
ister voters from the county clerk to the county tax asses-
sor, both of whom are elected at-large by the entire
county. OQur investigation revealed that the purpose of
the change was to retaliate againgst the county clerk for
cooperating in a Section 5 review of an unrelated voting
change, These objections demonstrate that the district
court’s “different constituency” test too narrowly defines
the circumstances under which preclearance should be
required.

In addition, the district court’s “different. constituency”
rule is inconsistent with Lockhart. A diseussed above,
this Court held that Lhe transfer of power from a three-
member body to g five-member body was covered by See-
tien 5, even though both bodies served the same voting
constituency. Under the distriet court’s “same constity-
ency” rule, such a change would be outside the scope of
Section 5. See also Horry County, 449 . Supp. at 995-
996 (transfer of administrative functions from chair-

21

man elected at-large to administrator appointed by Coun-
cil elected at large is a covered change).

2. There Is No Exception To Section For Miner
Changes

The district court aiso erred in holding that Lransfers
of anthority that can be characterized as relatively minor
or inconsequential need not be precleared under Section
5. The district court concluded that such transfers do
net require preclearance because they do not have “a
significant potential impact on voting rights,” J.8. App.
Al4. But that i3 not the statutory test; as noted above,
the preclearance requirement is not limited to changes
with a “significant” impact on voting rights. On the con-
trary, the language of the statute makes the preclearance
requirement applicable to ‘any * ¢+ » standard, practice,
fr procedure with respect to voting,” no matter how
small or minor. 42 U.S.C. 1973¢; see Allen, 393 U.S. at
6566. When minority voters lose the power to use their
vote to affect a governmenta) decision, their voting power
has been diminished. That they retain the power to in-
fluence what a comrt may regard as more important mat-
ters does not redeem that loss,

Not only dees the district court’s approach lack roots
in the statute itself, but its standard would he difficult
to administer., In many cases, the Department of Justice
would find it necessary to conduct an extensive investiga-
tion simply to decide whether a change is subject to pre-
clearance. Covered jurisdietions would face a similar bur-
den in deciding whether they are vequired to submit a
change. Fven after investigation, it may not be clear on
which gide of the line a particular change falls. Matters
that are very important {o some voters may be of no im-
portance at all to others. For these reasons, the district
court’s standard would invite litigation in every case to
determine the question of coverage. That baleful result

would defeat the purpose of administrative preclearance,

which is “to provide a Speedy aliernative method of com-
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pliance to covered States.” Morris V. Gresselte, 432 U.S.
491, 503 (1977). More fundamentally, the district court’s
standard would undermine the prophylactic purpose of
Section 5 by permitting the covered jurisdiction to decide
whether a transfer of authority is important enough to
require preclearance. See McCain, 465 U.S. at 246 (Sec-
tion 6 must be interpreted “in light of its prophylactie
purpose and the historical experience which it reflects”),

3. The Disirict Courtl's Standard Confuses The
Questions Whether 4 Change Is Subject Ta Pre-
clearance And Whether The Change Should Re
Precleared

The district court’s standard also blurs the distinetion
between the procedural question whether a change must
be submitted for preclearance and the substantive ques-
tion whether the change should be precleared. This
Court’s decision in Perkins v. Matthews, supra, illustrates
the difference between these two inquiries. In Perkins, the
district court held that gz jurisdiction’s annexation did
not have to be precleared because blacks still constituted
a majority of the voters after the annexation. 400 U.S,
at 385-386. Similarly, the court did not require the jur-
isdiction to preclear a change from single-member dis~
triets to at-large elections beeause blacks would still have
the power to elect the candidates of their choice in at-
large elections. Finally, the distriet court held that
changes in the location of polling places did not require
preelearance since the changes were dictated by necessity.

This Court reversed, holding that the district court had
effectively inquired into the merits of whether the changes
had the purpose or effect of diseriminating against mi-
nority voters—a function reserved for the Attorney Gen-
eral and the United States District Court for the District
of Columbia. 400 U.S. at 386. The Court explained that
annexations that enlarge the number of eligible voters,
changes to at-large election systems, and changes in poll-
ing places are practices that can, in particular cases, dis-
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criminate against minority voters, Accordingly, this
Court held that all such changes must be precleared. Id.
at 387-394.

That principle applies here. A change in the decision-
making power of an elected official has an eftect on the
voting power of those who vote for that official, and that
type of change has the potential to discriminate against
minority voters. Accordingly, all such changes must be
submitted for preclearance, including those that appear
innocuous. To be sure, a showing that the officials serve
the same constituency, and that the transfer i8 a4 minor
one, may be important evidence that a transfer of au-
thority is withont a discriminatory purpose or effect and
should be precleared. But those factors do not eliminate
the requirement that the change undergo the preclearance
process.®

II. THE CHANGES AT ISSUE HERE REALLOCATED
THE DECISIONMAKING POWERS OF ELECTED
OFFICIALS, AND THEREFORE ARE SUBJECT TO
PRECLEARANCE UNDER SECTION 5

For the reasons discussed above, the realiccations of
authority at issue here must be submitted for preclear
ance under Section 5. In Rusgell County, decisionmaking
authority over road matters was transfered from indi-

r— .

8 We have no quarrel with the district eourt’s observation that
Section 5 “is not to be stretched beyond the point of reason and
beyond its legitimate purposes.” J.S. App. A22 pn.21. Congress did not
intend to overwhelm the Attorney General with preclearance sub-
missions. Cf. Clark v. Roemer, No. 90-952 (June 13, 1891), slip op.
L1. Nor did it intend to require the States to delay implementation
of any and all changes that can be linked to voting through an
imaginative exercise in the conceivable. But these concerns are
satisfied by limiting Section § coverage to changes in an elected
official’s decisionmaking authority. Unlike the district court’s stand-
ard, this approach is consistent with the language and legislative
history of Section 5, is faithful to its prophylactic purpose, and
affords a reasonable degree of certainty about whether a particular
change is covered.
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vidual commissioners, elected at large from residency dis-
tricts, to the county engineer, who is appointed by the
Commission. The district court held that the change was
not covered because it involved officials who serve the
same constituency. For the reasons noted above, however,
that is not sufficient to eliminate the potential for dis-
crimination and therefore does not place the change out-
side the scope of Section 5. The public policy reasons for
adopting the unit system may well support preclearance
once the change is submiited. And the fact that the eom-
nissioners are answerable to all the voters of Russell
County, and the county engineer is answerable (o the
commissioners, may alse support the County’s argument
for preclearance® But those facts do not obviate the
need to go through the process,

The Etowah common fund resolution alo requires pre-
clearance. That resolution removed the power of indi-
vidual commissioners to decide which road projects in
their distriets wou'd veceive priority. Consequently, it in-
volved a transfer of decisionmaking power eoncerning
“the most important aspect of county governance” (J.8.
App. 20} from one set of officials to another. See Ala.
Code § 23-1-80 {197h & Supp. 1990) iprincipal respons-
ihility of ecounty commissions is to maintain roads and
bridges). The distriet court held that preclearance was

® Although the distriet court concluded that the county commig-
gioners and the county engineer answered to the same constituency,
in fact appointed officials generally are not “answersble” to the
electorate in the same sense as elected offteinls. (If they were,
changes in the authority of appointed officialy would be no less
subject to preclearance than changes in the decisionmaking authar-
ity of elected officials.) Appointed officials may be subject to job
protection of various kinds that insulates them from elected officinls
and voters. Even where an appoinied official serves at the pleasure
of an elected official, moreover, a vole against the elected official does
not automatically translate into a “vote” against the appointed offl-
cial. See Aflen, 393 UK. at 569-670 (holding that change from
elected superintendent of edueation to superintendent appointed by
the board of education is subject to preclearance).
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hot required because the power to set internal priorities
is not as important as the power to determine overall
funding. While this may be so, voters clearly have an
interest in how both functions are performed. If the
road to a voter's home is one the voter's commissioner
would schedule for paving but the county commission as
a whole would not, the transfer of authority to set reoad
work priorities from the former to the latter may be—
to that voter—an extremely important change.

The Etowah common fund resolution was passed while
the Commission was undergoing a transition from an at-
large system to single-member districts. Goed government
considerations might well call for different allocations of
powers depending on whether members of an elected body
serve specific districts or at large. At-large members
may, for example, be expected to have the concerns of
the entire county in mind in setting priorities, while
members serving only a specific district might have more
parochizal concerns. The State’s legitimate public policy
reasons for a change are appropriately weighed in de-
termining whether that change should be precleared.
See Houston Lawyers’ Ass'n v. Texas Altorney General,
Nos. 80-813 & 90-974 (June 20, 1991), slip op. 6
{*“State’s justification for its electoral system is a proper
factor for the courts to assess in a racial vote dilution
inquiry.”). But the facts of the Fiowah County case
illustrate why such justifications should be weighed dur-
ing the preclearance process. As a result of the commeon
fund resolution, individual commissioners were stripped
of their power to determine distriet funding priorities
almost immediately after minority voters were able to
elect a commissioner of their choice for the first time.
Such a change clearly warrants Section § review.'

¥ In No. 90-712, appellants contend (J.5. 4-6) that a change with
no potential for diserimination at the time it is implemented (and
therefore not subject to preclearance), may nevertheless heeome aub-
ject to preclearance al a later date if subsequent changes—here, a°
change from at large voting to single member districts—create a
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CONCLUSION

The district court’s judgment shouid be reversed, and

the case should be remanded for the entry of appropriate
relief,

Respectfully submitted.

KENNETH W. STARR
Solicitor General

JOHN R. DUNNE

Assistant Attorney General
JORN G, ROBERTS, JR.

Deputy Solicitor General
ROGER CLEGG

Deputy Assistant Attorney General
ROBERT A. Long, Jr.

Assistant to the Solicitor General
Davio K, FLYNN

IRVING GORNSTEIN

Attorneys
JuLy 1991

potential for discrimination. In our view, the changes at issue in
thia case were subject to the preclearance requirement at the time
they were made. Accordingly, the Court need not reach this addi-
tional contention. Bat if the Court were to reach this Question, the
position of the Uniteq States is that a change not subject to pre-
clearance at the time it is implementeq may not thereafter become
subject to preclearance because of subsequent, unanticipated changes.
The rule appeilants argue for is not derived from the langunge or
legislative history of Section 6, and would impose an unwarranted
degree of uncertainty on state and local governments, Of course,
efforts to evade the preclearance requirement hy implementing a
covered change in two or more steps are subject to preciearance.
In addition, if a covered jurisdiction fails to submit a change that

whether to interpose an objection. See City of Rome v. United
States, 446 U.S, 156, 186 (1980).

APPENDIX
i[Dec. 19, 1975]

Honorable Daniel R, McLeod
Attorney General

State of South Carolina

P.O. Box 11549

Columbia, Scuth Carolina 29211

Dear Mr. Attorney General

This is in reference to your letter of September 9,
1975, concerning the adoption of a form of govern-
ment by subdivisions in South Carolina under the
provisions of Act R-396, the Home Rule Act. You
requested clarification of a statement in my previous
letter concerning the need for Section 5 preclearance
of assigned forms of government which may ineclude
situations where no modification of existing govern-
ment is involved. [ apologize for the delay in re-
sponding.

With regard to counties, if a county is either as-
signed a form of government or retains a form of
government which is identical in every respect to that
which was in effect, without intervening change,
since November 1, 1964, or has been implemented
since November 1, 1964, and which has met Section
9 preclearance, then there would not be a change in
a voting procedure within the meaning of the Voting
Rights Act of 1965. However, Section 14-3701 (b)
provides that the type of government which will be
asgigned in the event a county does not elect to adopt
another form of government will be a form “most
nearly corresponding to the form in effect immedi-
ately prior to [July 1, 1976)”. It thus appears that
the Act anticipates that the exact form of govern-
ment which is in effect on July 1, 1976, will prob-
ably not be assigned by operation of the Act and this

(1a)
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expectation would seem to be warranted at least in
most cases in view of the broad new powers bestowed
upon the governing body under the Home Rule Act.

In light of the Supreme Court’s admonition in
Allen v. State Board of Elections, 393 U.S. 544, 563
(1969), that Congress intended “that all changes, no
matter how small, be subjected to Section 5 scrutiny”,
we believe that changes in the powers and duties of
the governing entity brings the transition within the
purview of Section 5 even though the structure of the
governing body remains the same. However, in the
event that procedures under the Home Rule Act
should result in a county’s retaining its previous
form of government with powers and duties un-
changed, then, of course, there would not be a change
within the meaning of Section 5.

Likewise with regard to municipalities, if the form
of government which a municipality adopts under the
provision of Part [I, Article 2, of the Act is identical
to that which exists at the expiration of the period
described in Section 6 of the Act, then, there would
not be a change in voting under Section 5. However,
if the new form of government which is selected by
this municipality is different in any respect, including
changes in the powers and duties of the affected en-
tities, or if a municipality forfeits its articles of in-
corporation, then such action will constitute a change
under Section b.

I hope that we have been able to clarify this mat-
ter for you. If we may be of further assistance,
please do not hesitate to contact us,

Sincerely,

J. STANLEY POTTINGER
Assistant Attorney General
Civil Rights Division

WU, 8. sovaanenHT FRINVING oerich, I199) 202041 20028
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THE WHITE HOUS
WASHINGTON

Date: 4/14/92

—

TO: Cam Findlay 62;7::’/

FROM: ROBERT T. SWANSOIQT

Assistant Counsel to the President

Attached for your information is a copy of
our response to the FEC complaint. I deleted
the bracketed paragraph, which was for John's
and Ron's information, and I also deleted

the ripeness/mootness sentence, per your
suggestion.

Thanks for your comments.



THE WHITE HOUSE
WASHINGTON

April 14, 1992

George F. Rishel

Assistant General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 3490 -- In re Arlen Specter

Dear Mr. Rishel:

This letter constitutes the Response of the White House Office
("Respondent") to the Complaint filed with the Federal Election
Commission (the "FEC" or "Commission") by Eric Broadway,
apparently on behalf of the Steve Freind for U.S. Senate
Committee ("Complainant"). Respondent received the complaint on
March 30, 1992.

The main allegations of the complaint concern the use of an
auditorium in the 0ld Executive Office Building for a March 26
briefing, to which, the complaint apparently alleges, $1000
contributors to Senator Specter's principal campaign committee
were invited. Complainant filed the complaint with the
Commission on March 24, 1992, two days before the briefing was to
take place. Complainant appears to claim that the value of the
use of the auditorium, as well as food and refreshments to be
provided after the briefing, unless paid for by Senator Specter's
campaign, would have constituted an illegal campaign contribution
by the Government.

Respondent notes that the March 26 briefing was cancelled on
March 25. In addition, no food or refreshments were prepared
before the briefing was cancelled. Accordingly, Respondent did
not provide "anything of value" to Citizens for Arlen Specter,
and no campaign contribution was made within the meaning of the
Federal Election Campaign Act. See 11 C.F.R. 100.7(a) (1).

Respondent therefore respectfully requests that the General
Counsel recommend to the Commission that it find no reason to
believe that a violation has occurred, and that this matter be
promptly closed.

Respectfully submitted,

W S fe s—

Robert T. Swanson
Assistant Counsel to the President




Verification

The undersigned swears that the facts set forth in this
response are true to the best of his knowledge, information and
belief.

ht ) /144&;\_,54/'\

Robert T. Swanson

d//’ M~‘>
Sworn an bscribed to before

me 27 ly/f April, 1992.

Notary PUblicC aote /f/0s




