Originally Processed With FOIA(s): FOIA Number:
|
|

FOIA

MARKER

This is not a textual record. This is used as an
administrative marker by the George Bush Presidential
Library Staff.

Record Group/Collection:  George H.W. Bush Presidential Records
Collection/Office of Origin: Chief of Staff, White House Office of
Series: Card, Andrew, Files

Subseries: Subject Files

OA/ID Number: CF00554
Folder ID Number: CF00554-008

Folder Title:
Briefing Book: Presidential Commission on Executive Exchange - 1989

Section: s Position:




President’s Commission
on

Executive Exchange

UNCLASSIFIED UPON
REMOVAL OF CLASSIFIED

Confidential ALTACHMENTS

slzz i




United States General Accounting Office

GAO

Report to Congressional Committees

March 1989

FEDERAL
WORKFORCE

Implementation of the
Executive Exchange

Program Voluntary
Services Act of 1986

GAO/GGD-89-62



United States
General Accounting Office
Washington, D.C. 20548

General Government Division
B-233769
March 31, 1989

The Honorable David Pryor

Chairman, Subcommittee on
Federal Services, Post Office and
Civil Service

Committee on Governmental Affairs

United States Senate

The Honorable Gerry Sikorski

Chairman, Subcommittee on Civil Service
Committee on Post Office and Civil Service
House of Representatives

As required by the Executive Exchange Program Voluntary Services Act of 1986 (Public Law
99-424), we are sending you our report on the implementation of the act. The report contains
recommendations for the extension and expansion of the act’s authority to permit more
private sector executives assigned to government agencies in the President’s Commission on
Executive Exchange (PCEE) Program to be paid their full salaries by their corporate
employers. In addition, the report contains recommendations to permit federal employees to
continue receiving their benefits while they are participating in the program.

Because PCEE is currently recruiting participants for the fiscal year 1990 exchange program,
it needs to know as soon as possible whether the experimental component, which expires on
September 30, 1989, will be extended. Otherwise, its ability to make commitments to private
sector executives could be delayed. Accordingly, Congress should act as soon as possible on
our recommendations.

If you decide to act on our recommendations, we would be pleased to assist in developing the
necessary legislation.

This report was prepared under the direction of Bernard L. Ungar, Director, Federal Human
Resource Management Issues. Other major contributors are listed in appendix IV.

Richard L. Fogel
Assistant Comptroller General



Executive Summary

Purpose

Background

Results in Brief

Since 1970, the federal government and the private sector have volun-
tarily exchanged executives on a temporary basis through the Presi-
dent’s Commission on Executive Exchange (PCEE) Program. Under the
program, the private sector host companies pay the salaries of federal
participants. Until 1986, the government paid the salary of all private
sector participants, up to a certain dollar amount.

The Executive Exchange Program Voluntary Services Act of 1986 (Pub-
lic Law 99-424) added an experimental component to the program for
fiscal years 1987 through 1989 to encourage higher level private sector
executives to participate. Under the component, salaries of up to 10 pri-
vate sector participants each year are paid by their private sector
employers rather than the government. The authorization for the exper-
iment expires on September 30, 1989. This report responds to the act’s
requirement that GAo identify the advantages and disadvantages of the
experimental approach and recommend whether the approach should be
continued.

The PCEE program and a Commission to administer it were created by
executive order in 1969. Subsequent executive orders modified the pro-
gram by elevating the level of private sector executives expected to par-
ticipate. The Commission’s Executive Director testified before the House
Subcommittee on Civil Service that recruiting highly qualified execu-
tives from the private sector was becoming difficult, because the limita-
tion on salaries paid to private sector executives during their federal
assignments had become an increasing impediment. In consideration of
the recruiting difficulties cited by the Executive Director, on September
30, 1986, Congress enacted Public Law 99-424.

The experimental component has achieved its objective to facilitate the
Commission’s ability to recruit high level private sector executives. The
experimental component has also resulted in other benefits. Views of
private sector executives, their employers, and government hosts are
generally positive toward the experimental component. GAo found the
Commission’s conflict of interest procedures appear to be adequate for
experimental component executives and found no disadvantages of the
experimental component to the government.

GAO noted, however, an inequity in the PCEE program. While private sec-

tor executives in the program continue to receive most of their fringe
benefits from their corporate employers, federal participants are in a
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Executive Summary

GAOQO’s Analysis

leave-without-pay status, and certain federal employee benefits are
reduced or not available to them.

Higher Level Private
Sector Executives’
Participation

GAO was told that the experimental component has enabled higher sala-
ried private sector executives to participate in the program. The higher
salaries suggest that higher level executives participated. During fiscal
years 1988 and 1989, the average salaries for executives in the experi-
mental component were $104,000 and $124,900, respectively, and
ranged from $85,000 to $154,000. Salaries of private sector executives
not in the experimental component averaged $65,100 and $71,800,
respectively, and ranged from $46,900 to $87,800. (See pp. 16 and 17.)

Experimental Component
Resulted in Savings to the
Government

PCEE estimated and GAO confirmed that the experimental component will
have resulted in savings to the government during fiscal years 1988 and
1989 of about $1.5 million. This represents the amount of salary costs of
private sector participants if they had been paid by the government
rather than by their corporate employers. (See p. 19.)

Greater Agency
Participation

The Commission’s Executive Director said many federal agencies would
have been discouraged from participating in the exchange program if
they had had to pay the private sector executives’ salaries. GAO found
examples in Commission files of how budgetary concerns apparently
discouraged more federal agency participation, and some government
hosts GAO interviewed confirmed that their agencies would not have par-
ticipated in the PCEE program if government agencies had had to pay
private sector executives’ salaries. (See pp. 20 and 21.)

PCEE Controls Over
Conflicts of Interest
Appear Adequate

Congressional concern was previously expressed about possible conflicts
of interest arising from allowing the private sector to pay the salaries of
exchange program executives. GAO found, however, that overall, PCEE’S
requirements and procedures appeared adequate and were being fol-
lowed. Also, corporations and government agencies appeared to be mak-
ing reasonable and timely conflict of interest determinations. (See pp. 24
to 27.)
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Executive Summary

Federal Executives Should
Receive Federal Employee
Benefits

Federal executives on exchange assignments are in a leave-without-pay
status. Thus, such benefits as retirement credit, within-grade increases,
and Thrift Savings Plan contributions are reduced. The majority of fed-
eral employees GAO interviewed said the loss of these benefits was a dis-
advantage. Private sector executives in the program continue to receive
most of their fringe benefits from their corporate employers. This ineq-
uity could be remedied by authorizing federal employees to be on
“detail” rather than on leave without pay. The government could then
continue to pay their salaries and benefits. The corporate hosts could
reimburse the agencies for the salary costs. (See ch. 4.)

Recommendations

Alternatives for
Future Consideration

Agency Comments

The experimental component authorized by Public Law 99-424 will
expire on September 30, 1989, and the extension of the authority as
soon as possible is vital to the Commission’s ability to recruit for the
fiscal year 1990 exchange program. GAO recommends that Congress
extend the authority provided by Public Law 99-424 and expand it to
permit more private sector executives assigned to government agencies
in the PCEE program to be paid their full salaries by their corporate
employers.

In addition, GAO also makes recommendations that will permit federal
participants to continue to receive their federal employee benefits.

GAO recognizes that if the authority authorized by Public Law 99-424
were expanded, the private sector may eventually pay the salaries of a
substantial portion of all participants. This could happen if more highly
paid private sector executives participate, as the program'’s objectives
contemplate. This would result in a disproportionate distribution of sal-
ary costs to the private sector. Accordingly, GAO presents some alterna-
tive ways that the salaries and benefits of future participants could be
handled.

The Commission’s Executive Director and officials of the Office of Per-
sonnel Management and the Office of Management and Budget generally
agreed with GAO’s findings and recommendations. The Executive Direc-
tor said, however, that the extension of the authority provided by Pub-
lic Law 99-424 should be given top priority to ensure the success of the
fiscal year 1990 exchange program. She suggested that the matter of
federal employee benefits be handled separately at a later date if it
would delay extension of the authority.
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Chapter 1

Introduction

Since 1970, the federal government and the private sector have volun-
tarily exchanged executives on a temporary basis through the Presi-
dent’s Commission on Executive Exchange (PCEE) Program. The
Executive Exchange Program Voluntary Services Act of 1986 (Public
Law 99-424) added an experimental component to the program to
encourage higher level private sector executives to participate. Under
the component, salaries of up to 10 private sector participants each fis-
cal year can be paid by their private sector employers rather than the
federal government. The government continues to pay the salaries of
other private sector participants up to a certain dollar maximum, and
the private sector host companies pay the salaries of federal partici-
pants. Authority for the experimental component expires on September
30, 1989, and the act requires us to recommend whether the experimen-
tal pay approach should continue and identify its advantages and
disadvantages.

In April 1985, we provided PCEE’s Executive Director with a report on
the operation of the program.! We issued another report on the program
in June 1985 to several members of the Senate Committee on Govern-
mental Affairs that summarized the matters discussed in our report to
the Executive Director.? In these reports, we noted that there were prob-
lems with the Commission’s procedures to identify potential conflicts of
interest and that the Commission did not do evaluations to determine
whether the program’s objectives were being met. The Commission has
strengthened its conflict of interest procedures since our prior review,
and it had the National Academy of Public Administration (NAPA) evalu-
ate the exchange program to determine whether the program’s objec-
tives were being met. NAPA issued a report on its evaluation in December
1988.2 The results of the evaluation are discussed in chapter 2.

Background

The PCEE program and a Commission to administer the program were
created by President Johnson in 1969 by Executive Order 11451. The
program was intended to promote federal government and private sec-
tor understanding and cooperation through the placement of ‘‘promising
young executives” from the government and the private sector in posi-
tions offering challenge and responsibility in the other sector. President

!0verview of the President’s Commission on Executive Exchange Program (GAO/GGD-85-50, April
30, 1985).

?Information on the President’s Commission on Executive Exchange and the Congressional Assistant
Program (GAO/GGD-85-60, June 18, 1985).

3The President’s Commission on Executive Exchange: An Evaluation (December 1988).
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Introduction

Carter modified the program in 1979 by Executive Order 12136, which
deleted the requirement that participants be young and extended the
program to “promising executives . . . who have demonstrated the abil-
ity to rise to high management positions.” Participants were to be placed
in positions in the other sector “which offer significant challenge,
responsibility, and regular and continuing contact with senior officials.”

President Reagan said the PCEE Program “stimulates the introduction of
new techniques and ideas which develop greater cooperation with the
business world and improve management of government agencies.” The
President further modified the program in 1984 by Executive Order
12493, which required that private sector participants be “primarily
those who have achieved senior level management positions, and also
those exceptional managers who have unique qualifications and
extremely high potential for policy making positions.” Federal partici-
pants are required to be members of the Senior Executive Service (SES),
or at the GS-15 or equivalent level.

Between 1970 and February 1989, 867 executives participated in the
program: 561 from the private sector and 306 from the government.
Seventy executives participated in the program during the 2 most recent
fiscal years. During fiscal year 1988, 34 participated: 20 from the pri-
vate sector and 14 from the government. In fiscal year 1989, 36 are par-
ticipating: 23 from the private sector and 13 from the government. The
private sector executives are assigned to a government agency generally
for 1 year, and government executives spend 1 year in a private sector
company. For certain assignments in foreign countries, such as an
assignment in which the executive reports to an ambassador, private
sector executives can extend for up to 1 additional year. And in
extraordinary circumstances, such as at the request of a cabinet officer,
other private sector executives can be extended for up to 90 days. (See
app. I for a list of fiscal year 1989 exchange program assignments.)

The PCEE program is administered by Commission staff located in Wash-
ington, D.C. The Commission recruits executives for the program by
soliciting nominations from corporations and federal agencies. Exchange
program assignments generally begin around October 1 each year and
continue through the end of the fiscal year. The Commission’s recruiting
efforts begin in January, when it invites private sector and government
officials to nominate executives for the program. The Commission
screens the nominations, selects executives to participate in the pro-
gram, and arranges appropriate assignments for the executives in the
opposite sector. The Commission also administers procedures to identify
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Chapter 1
Introduction

or detect actual or apparent conflict of interest situations involving
executives’ assignments. In addition, the Commission administers an
educational program for the executives. During the assignment year, the
federal and private sector executives have the opportunity to attend
various seminars and conferences on current domestic and international
issues. These sessions are intended to enrich the executives’ total
experience.

The program is funded through annual appropriations and through con-
tributions from the private companies and the federal agencies that
sponsor participants. About $626,000 was appropriated for fiscal year
1989. The private sector companies currently contribute $18,000 to the
PCEE for each of their participants in the program. The government cur-
rently contributes $5,000 for each of its participants, supplemented by
additional funds from participating private sector companies who serve
as hosts to federal program participants.

During their assignments, the salaries of federal executives are paid by
their private sector hosts and are based on the executives’ projected
government salaries, bonuses, and cost of living increases. The salaries
of all private sector executives were, until 1986, paid by the federal
agency hosts. The salaries were based on the compensation the execu-
tives would have earned with their companies, adjusted for anticipated
bonuses and cost-of-living increases, and were limited to the SES salary
ceiling. This ceiling is level IV of the Executive Schedule.

While in the program, private sector participants continue to receive
most fringe benefits from their corporate employers. The corporate
employers also pay relocation expenses. Federal participants are on
leave without pay from the government. While they continue to receive
certain federal benefits, other benefits are limited or not available to the
participants during their assignments (see ch. 4). Relocation expenses
are paid by the government.

The Executive Exchange
Program Voluntary
Services Act of 1986
(Public Law 99-424)

In October 1985, PCEE’s Executive Director testified before the House
Subcommittee on Civil Service, Committee on Post Office and Civil Ser-
vice, that recruiting highly qualified executives from the private sector
was becoming difficult. The Executive Director said that the limitation
on salaries that may be paid to private sector executives during their
federal assignments had become an increasing impediment to recruit-
ment for the exchange program. She said that exceptionally qualified
private sector executives with well-established records of achievement
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were often earning salaries that exceeded the federal maximum. The
Executive Director said that participation in the program by executives
earning above the maximum federal salary required the executives to
make a significant economic sacrifice.

In consideration of the recruiting difficulties cited by PCEE’s Executive
Director, on September 30, 1986, Congress enacted Public Law 99-424,
the Executive Exchange Program Voluntary Services Act of 1986. The
act authorized the President to create an experimental component of the
PCEE program, to operate from fiscal years 1987 through 1989, under
which not more than 10 private sector executives could be paid their
full salaries each year by their corporate employers while being
assigned to federal agencies on a voluntary basis. Under the act, such
individuals are subject to the same federal laws, rules, and regulations
relating to conflicts of interest, financial disclosure, and standards of
conduct as other federal employees. In addition to private sector execu-
tives in the experimental component, other private sector executives
were still authorized under existing executive orders to be in the PCEE
program with their salaries paid by the federal government up to the SEs
salary ceiling.

Of the 43 private sector executives participating in the exchange pro-
gram during fiscal years 1988 and 1989,* 18 were in the experimental
component and were paid their full salaries by their corporate employ-
ers; salaries of the other 25 were paid by the government up to the Ses
salary ceiling.’ The ceiling was $77,500 in October 1987 and was raised
to $80,700 in January 1989. In addition, 27 federal executives who were
paid by their corporate hosts participated in the program during the 2
years.

Authority for the experimental component will, unless extended, expire
on September 30, 1989. The law required us to report on the experimen-
tal component and to present our findings on the advantages and disad-
vantages of accepting voluntary services from exchange program
participants and our recommendations for legislation relating to the
experimental component’s continuation.

4The experimental component went into effect on October 1, 1986. Because recruiting for program
participants begins months in advance of the beginning of the fiscal year, only two private sector
executives participated in the experimental component during fiscal year 1987. Thus, the experimen-
tal component did not become fully operational until fiscal year 1988.

5Two additional executives from the private sector were selected for the experimental component,
but they withdrew. Only one of the two had started his assignment.
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Methodology

Chapter 1
Introduction

In accordance with the requirements of Public Law 99-424, our primary
objectives were to (1) assess the effects of the experimental component
and identify its advantages and disadvantages and (2) develop recom-
mendations on whether the approach should be continued. Because of
previous congressional concern about possible conflicts of interest aris-
ing from allowing the private sector companies to pay the salaries of
their executives who participate in the program, an additional objective
of this review was to determine whether PCEE controls provided reason-
able assurance to prevent or detect conflict of interest situations for
experimental component executives.

Another objective was to evaluate how federal employee fringe benefits
are handled for federal executives participating in the program.

To accomplish our objectives, we reviewed applicable laws, executive
orders, Office of Personnel Management (OPM) policies, PCEE policies, and
literature on the PCEE program. We interviewed PCEE officials to obtain
information on how the exchange program was administered and on
how the experimental component was working. PCEE did not document
whether the experimental component was facilitating the recruitment of
private sector executives. Therefore, we discussed this matter with per-
sons who were involved with and knowledgeable about the PCEE pro-
gram to obtain information on whether the experimental component
facilitated recruitment.

We interviewed by telephone 40 of 43 private sector executives who
participated in the program during fiscal years 1988 and 1989, 30 of
their corporate employers, and 24 of their government hosts to obtain
their views on the experimental component. Some of the employers
sponsored more than one executive, and some of the government agen-
cies hosted more than one private sector executive. Accordingly, the
number of employers and government hosts interviewed was lower than
the number of private sector executives. We interviewed 25 of 27 fed-
eral executives who participated during the 2 years to obtain their
views on how their federal benefits were handled while they were in the
program. Although we attempted to interview all executives, employers,
and government hosts associated with the program, others were not
interviewed because we were unable to reach them. (See app. II for
details on our interview methodology.)

We also reviewed PCEE files for all 70 executives in the fiscal year 1988

and 1989 exchange programs to determine whether corporate and
agency conflict of interest determinations had been made in accordance
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with PCEE procedures. In addition, we reviewed federal agency position
descriptions and executives’ biographical information and corporate and
agency conflict of interest determinations for the 10 private sector exec-
utives in the fiscal year 1989 experimental component, since the assign-
ments were still in progress at the time of our review. We made this
review to obtain an indication as to whether, on the basis of that limited
information, the conflict of interest determinations made for each execu-
tive by their employers and government hosts appeared reasonable. We
also asked all of the private sector executives, employers, and govern-
ment hosts we interviewed their perceptions about the potential for
actual or apparent conflict of interest situations for experimental com-
ponent executives and about the extent to which PCEE procedures would
preclude an actual or apparent conflict of interest for those executives.

We also reviewed a December 1988 report on the exchange program pre-
pared by NAPA.

We did our work from September 1988 to February 1989, primarily at
PCEE headquarters in Washington, D.C., in accordance with generally
accepted government auditing standards. The views of PCEE officials
were obtained during the course of our work and are incorporated
where appropriate. PCEE’'s Executive Director reviewed a draft of this
report and agreed with the information presented and with our findings
and recommendations. Also, officials of oPM and the Office of Manage-
ment and Budget (OMB) reviewed a draft of this report and generally
agreed with our findings and recommendations.
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Chapter 2

Benetits of the Experimental Component
Authorized by Public Law 99-424

Higher Level Private
Sector Executives’
Participation

The experimental component authorized by Public Law 99-424 has been
beneficial to the PCEE program. The experimental program has produced
the following benefits:

encouraged participation in the exchange program of higher level pri-
vate sector executives,

resulted in savings to the government, and

encouraged greater participation by federal agencies.

Overall, we did not identify any disadvantages of the experimental com-
ponent. While some persons associated with the exchange program
expressed concern about certain aspects of the experimental component,
they were in the minority. Some expressed concern about the potential
for an actual or apparent conflict of interest for experimental compo-
nent executives or the extent to which PCEE procedures would preclude
an actual or apparent conflict of interest for these executives. We also
noted that a few private sector participants who were not in the experi-
mental component thought it was unfair that they had to take pay cuts
while their private sector peers in the experimental component contin-
ued to receive full pay from their corporate employers.

Our review showed, however, that PCEE’s controls to prevent or detect
conflict of interest situations appear to be adequate for private sector
executives in the experimental component. (See ch. 3.) Also, we believe
the authority to allow private sector program participants to be paid
their full salaries by their employers should be extended and expanded
to permit more than 10 executives a year to receive their full salaries
from their corporate employers.

In cases when corporate employers agree to do so, this would eliminate
the apparent inequity created by the experimental component, in which
10 private sector executives are authorized to receive their full salary
during their exchange assignment while others may have to take a
reduction in salary. (See ch. 5.)

A requirement of the PCEE program is that private sector participants
should be those who have achieved senior level management positions
with their employers, and the experimental component was added to
encourage higher level private sector executives to participate. PCEE
officials said they believed that during fiscal years 1988 and 1989, the
experimental component has been successful in enabling the Commis-
sion to recruit high-level executives from the private sector to serve in
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government. NAPA, in its report, also noted that the experimental compo-
nent has resulted in providing the Commission with the ability to attract
relatively highly paid corporate executives.

We did not evaluate the qualifications and backgrounds of participating
private sector executives covered under the experimental component,
except to compare them with agency position descriptions as part of our
review of PCEE’s conflict of interest procedures. (See ch. 3.) However, we
found that the salaries paid to private sector executives in the experi-
mental component were considerably higher than the salaries paid to
other private sector executives in the exchange program. The higher sal-
aries suggest that higher level executives participated in the program
under the experimental component. Also, as discussed below, most of
the executives who participated in the experimental component said
they would not have agreed to participate if they had not been paid
their full salaries.

According to PCEE records, during fiscal years 1988 and 1989, the aver-
age corporate salaries for executives in the experimental component, for
whom salary information was available, were $104,000 and $124,900,
respectively. Salaries ranged from $85,000 to $154,000 during the 2
years. These salaries also included bonuses, if applicable. During the
same period, corporate salaries for private sector executives who were
not in the experimental component, and whose salaries were paid by the
government up to the SES salary ceiling, averaged $65,100 in fiscal year
1988 and $71,800 in fiscal year 1989. They ranged from $46,900 to
$87,800 during the 2 years.

Also, during the 2 years, out of the total of 25 private sector executives
not covered by the experimental component, 8 took pay cuts ranging
from $1,548 to $10,244. The other 17 executives did not take pay cuts.
Salary cuts for 2 of the 8 executives exceeded $10,000.

We interviewed by telephone private sector executives who participated
in the PCEE program during fiscal years 1988 and 1989, their corporate
employers, and government host officials to obtain their views on the
experimental component. (Our interview methodology is discussed in

app. II.)

Of the 17 experimental component executives with whom we spoke, 16

said that they would have experienced a reduction in their salary if they
had not been part of the experimental component. One executive said he
would not have experienced a salary cut. As previously noted, however,
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all executives’ combined salaries and bonuses exceeded the SES salary
ceiling. In the case of this one individual, his base salary exclusive of
other benefits came under the SES ceiling.

Eleven of the 16 said they would not have agreed to participate in the
program if their pay had been limited to the ceiling, and 3 said they
probably would not have agreed to participate. One said he was not sure
whether he would have agreed to participate. Another said he probably
would have participated even if his salary had been limited to the ceil-
ing. All 16 executives said that agreeing to a pay cut would have
resulted in a personal hardship. Fifteen of them said the hardship would
have been great or very great. One said the hardship would have been
moderate.

Private sector program participants said authorizing all corporate par-
ticipants to be paid their full salaries by their employers (in cases where
their employers would agree to do so) would encourage future private
sector executives to join the program. This position was expressed by 15
of the 16 executives in the experimental component, who said they
would have experienced a pay cut if they were not in the experimental
program. The 23 executives not in the experimental component also
shared this view.

The 13 employers of private sector executives in the experimental com-
ponent all said if the experimental authority had not been available,
recruiting executives for the exchange program would have been a prob-
lem. Five of these employers said that participants from their companies
probably would not have agreed to participate if they had had to take a
pay reduction, and 3 said that participants from their companies defi-
nitely would not have participated.

Seven of the 13 employers said if more of their executives could have
been authorized to participate in the experimental component, their
companies would have been willing or probably would have been willing
to sponsor more participants. Also, these seven employers said the bene-
fits to the companies of sponsoring executives in the experimental com-
ponent outweighed the costs. Five said their companies would not have
been willing or probably would not have been willing. One said he was
not sure.

Twelve of the 17 employers of private sector executives not in the

experimental component said that if the authority were available for
more than 10 participants to be paid their full salaries by their company
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The Experimental
Program Resulted in
Savings to the
Government

employers, recruiting executives for the program would be facilitated.
Also, 12 of the employers said their companies would be willing or prob-
ably would be willing to pay more participating executives their full sal-
aries if they were authorized to do so. Seven of these 12 employers said
that if they were to pay full salaries to more of their executives, they
believed the benefits to their companies would outweigh the costs. Three
said their companies probably would not be willing to pay the execu-
tives their full salaries. Two said they were not sure.

PCEE estimated that the experimental program will save the government
about $1.5 million during fiscal years 1988 and 1989 as a result of pri-
vate sector participants being paid by their corporate employers. PCEE
said that a major benefit of continuing with the authority provided by
the experimental component and removing the 10-slot limitation would
be to enable federal agencies to reap the benefits of having access to a
greater number of highly qualified senior-level executives without the
attendant salary costs so critical in today’s budget environment. PCEE
cited several examples of how experimental component executives are
providing assistance to the government, without the related salary
costs. For example, one senior-level corporate executive is now working
with the Ambassador of Hungary to promote direct investments and
trade with Hungary and other Eastern European countries.

NAPA, in its report, also cited the availability of about $1.5 million in
executive “brain power” provided to the government at no cost.

While we could find no documentation in PCEE files to support how it
calculated the estimated savings, we corroborated this amount. This is
the approximate amount that the government would have paid in sala-
ries to the private sector executives if the government, rather than the
corporations, had had to pay the executives for a full year.

Although the government still paid for the salaries of executives not in
the experimental component, up to the SES salary ceiling, the salary
costs saved for executives in the component represent a savings to the
government.
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Benefits of the Experimental Component
Authorized by Public Law 99-424

According to PCEE’s Executive Director, “many’’ federal agencies would
not have been able to participate in the exchange program because of
budgetary constraints were it not for the experimental component. The
Executive Director said that this information was based generally on her
recollections of telephone conversations with federal agency officials.
While PCEE documentation was limited, of the 11 government hosts of
participants in the experimental component we spoke with, 3 told us
their agencies would not have participated in the program if the agen-
cies had had to pay the salaries of the corporate executives included in
the component. Salaries of executives under the component were paid
by their corporate employers. We noted, however, that one of these
agencies sponsored a private sector executive not in the experimental
component. The agency paid the salary of this executive up to the SES
salary ceiling. Two others said their agencies probably would not have
agreed to participate.

In addition, our review of PCEE records provided examples of how budg-
etary concerns apparently precluded more federal agency involvement
in the program. The following examples relate to the fiscal year 1989
exchange program.

“We cannot offer the candidate a position. We simply lack the budget to
support an extra slot.” (Department of Commerce)

“I have no slots to hire anybody, and I don’t think very many people in
the FAA will be hiring anyone between now and the time a new Adminis-
trator comes in.” (Federal Aviation Administration)

“At the present time we are attempting to ‘balance the budget’ for FY 89
and do not feel we have the resources available for an Executive
Exchange Program Participant.” (Export-Import Bank of the United
States)

Government hosts of private sector participants in the experimental
component indicated that federal participation in the exchange program
would have been more limited if the agencies had had to pay the salaries
of corporate executives. Of the 11 officials we spoke to, 1 said his
agency would still have participated if the agency had had to pay the
executive, and 4 said their agencies probably would have participated.
As noted above, however, three said they would not have participated
and two said they probably would not have participated. One said he
was not sure about his agency’s participation.
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Private Sector

Executives, Their

Employers, and

Government Hosts
Endorse Experimental

Component

The government hosts also said if the authority had been available for
more corporate participants to be paid their full salaries by their corpo-
rate employers, rather than by the government, they would have been
willing to accept more participants. This view was expressed by 2 of the
11 officials hosting private sector executives in the experimental compo-
nent. In addition, five others said they probably would have been willing
to accept more participants. Also 2 of the 13 officials hosting executives
not in the experimental component said they would definitely have been
willing to accept more participants, and 7 said they probably would
have been willing to accept more.

Most private sector executives, their employers, and government hosts
we spoke to believed that the authority provided by the experimental
component should continue and that the number of possible participants
should be expanded to more than 10. Their views are summarized in
table 2.1.

Table 2.1: Views of Interviewees on What
Should Be Done With the Experimental

Component

Continue in

its present Continue Number
Group form and expand Other interviewed
Private sector executives in 0 16 1 17
experimental component
Private sector executives not 3 19 1 23
in experimental component
Employers of private sector 1 10 2 13
executives in experimental
component
Employers of private sector 6 6 9 17
executives not in experimental
component
Government hosts of private 1 10 0 11

sector executives in
experimental component

Government hosts of private 2 10 1 13
sector executives not in
experimental component

Total 13 71 10 94
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Eight of the 10 respondents in the “other” column believed that the pro-
gram should be changed. Four said the government should pay the sala-
ries of the private sector participants up to the SES ceiling and the
private sector companies should pay the executives any additional sal-
ary over the sgs ceiling. Two said the private sector participation fee of
$18,000 should be eliminated. One said the private sector and govern-
ment employers should each pay their executives their full salaries. One
said if the authority provided by Public Law 99-424 were expanded, the
expansion should be limited to scientists and engineers. The remaining
two of the “other” respondents said the experimental component should
be discontinued. One said the PCEE program was costly for the govern-
ment and the government could obtain needed help from other sources.
The other said it created the appearance of a conflict of interest.

Some of the changes proposed are discussed as alternatives for handling
salaries and benefits in the future (see ch. 5). Concerning the view that
the experimental component is costly to the government, the PCEE pro-
gram operates with about $626,000 in appropriated funds, and the gov-
ernment pays the salaries of executives not in the experimental
component up to the SES salary ceiling. However, the government has
saved about $1.5 million in fiscal years 1988 and 1989 as a result of not
having to pay salary costs for executives in the experimental compo-
nent. Regarding the concern expressed about the appearance of a con-
flict of interest, as discussed in chapter 3, we believe Commission
procedures provide reasonable assurance that conflict of interest situa-
tions will be prevented or detected.

Impact of Experimental
Component on
Government Employees
and Executives Not in the
Component

We asked some of the interviewees about their views on the impact of
the experimental component on (1) government employees working with
the experimental component executives and (2) private sector execu-
tives not in the experimental component.

Eight of the 16 executives in the experimental component who said they
would have experienced a pay cut if they were not in the component
said that their federal host working associates knew they were earning
more than the SES salary ceiling. The others said either that this was not
known by their associates or it was uncertain whether this were known.
All of the eight said they were not aware of any complaints of unfair-
ness by federal employees that private sector participants earned more
than federal employees. Of the 11 government hosts of experimental
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component executives we spoke to, 2 said that the salaries of the experi-
mental component executives were known by government working asso-
ciates. Both of these individuals also said that they were not aware of
any expression of unfairness about the amount of the executives’
salaries.

Of the 23 private sector executives we spoke to who were not in the
experimental component, 6 said they were experiencing a pay cut
(excluding bonuses) as a result of being limited in salary to the SEs sal-
ary ceiling. Three of the six interviewees said the pay cut resulted in a
personal hardship. Also, three of the six taking a pay cut said it was
unfair that some of their private sector peers in the program continued
to receive full pay from their corporate employers while they expe-
rienced a reduction. All six of those taking a pay cut, however, said the
potential benefits of the PCEE program made up for the reduction.

We agree that it is unfair that some private sector executives in the pro-
gram receive their full pay while others must experience a pay cut. We
believe, however, that the continuation of the authority provided by
Public Law 99-424 and the expansion to include more private sector
executives a year would eliminate this inequity in cases where corporate
employers agree to pay the executives their full salaries.
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Private Sector
Participants Must
Meet Federal
Requirements

During hearings held before the enactment of Public Law 99-424, Con-
gress expressed concern about possible conflicts of interest arising from
allowing the private sector to pay the salaries of executives who partici-
pate in the exchange program. For executives in the experimental com-
ponent, we found the following:

Legal requirements and PCEE procedures were in place to preclude con-
flict of interest situations.

Overall, the requirements and procedures appeared reasonable and were
being followed and the participating corporations and government agen-
cies were making required conflict of interest determinations in a timely
manner.

Conflict of interest determinations and assignment placement of execu-
tives by the Commission appeared reasonable.

Some of the private sector executives, their employers, and government
hosts expressed concern about potential conflicts of interest for experi-
mental component executives. Some also expressed concern about the
ability of PCEE procedures to preclude an actual or apparent conflict of
interest for these executives. However, the majority of interviewees
expressing an opinion said that there was little or no potential for an
actual or apparent conflict situation. Also, the majority of the interview-
ees expressing an opinion believed that PCEE’s procedures would pre-
clude an actual or apparent conflict of interest situation from a great to
a very great extent.

Participating corporate executives must adhere to federal conflict of
interest laws, financial reporting requirements, and standards of ethical
conduct that apply to federal officers and employees. Also, the agency
to which a corporate executive is assigned is not permitted to extend an
offer of permanent employment to the executive during the assignment,
or for at least 1 year following completion of the assignment. Each exec-
utive is to be provided with a summary of applicable conflict of interest
laws, including post-employment restrictions on employment with the
opposite sector; financial reporting requirements; and Executive Order
11222, which concerns standards of ethical conduct for government
officers and employees. Each executive must acknowledge receipt of the
documents and an understanding of the requirements.

PCEE procedures require the host federal agency to prepare a proposed

position description for each corporate executive. PCEE officials and cor-
porate and agency legal staff review the position description and the
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executive’s resume to ensure that there is no real or apparent conflict of
interest. Each private sector executive is required to complete a finan-
cial disclosure report, which agency ethics officials review as part of the
formal conflict of interest certification procedure. The sponsoring corpo-
ration and the host agency formally certify in writing that there is no
conflict of interest. These certifications are sent to PCEE, where officials
review them before an executive begins an assignment. These proce-
dures are repeated during the year if warranted by significant changes
in the original assignment.

R S 2 A= Y ST TR

: Overall, Commission controls and procedures to prevent and detect con-
PCEE Requlrements to flicts of interest appeared reasonable and were being followed. With few
Prevent or Detect exceptions, conflict of interest determinations were being made in a

Conflict of Interest timely manner.

Sltuatlons Are We reviewed compliance with the Commission’s conflict of interest

Generally Met requirements for all exchange program participants during fiscal years
1988 and 1989. We did this to ascertain the adequacy of the administra-
tion of controls for all participants in the program. Our review of Com-
mission files for all 70 exchange program participants in the 2 years
showed that for the fiscal year 1989 program, the 36 required conflict of
interest determinations were made by the participants’ sponsors before
the start of the executives’ assignments. Thirty-five of the required host
determinations were also made before the assignments started. We could
not determine the timeliness of one of the host determinations because it
was undated.

The Commission received all determinations for the fiscal year 1988
program, except for five that were late, before the executives’ assign-
ments began. The sponsors made 31 out of 34 required determinations
before assignments began. Three were made and received by PCEE after
the executives’ assignments began. The determinations were dated 1
day, 18 days, and 33 days after the start of the executives’ assignments.
Two of the three cases involved executives in the experimental compo-
nent. Also, two of the host determinations involving one private sector
executive not in the experimental component and one federal executive
were made and received after the executives’ assignments began. The
determinations were dated 1 day and 5 days after the start of the execu-
tives’ assignments. PCEE officials could not explain why these five deter-
minations were not made prior to the assignments’ starting dates.
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Commission Involvement
in Arranging Executives’
Assignments

An important way for the Commission to prevent an actual or apparent
conflict of interest is to be involved in arranging assignments for
exchange program executives. As discussed in chapter 1, when placing
executives from the private sector with government host agencies, the
Commission solicits nominations from corporations, selects executives to
participate, and arranges appropriate assignments for the executives
with the government. As part of this process, the Commission has the
corporations and federal agencies review the proposed assignments
before they begin to preclude a potential conflict of interest.

The following examples illustrate the Commission’s concern over con-
flicts of interest. In one case, the Commission’s Executive Director’s
involvement resulted in the withdrawal of a private sector employee
being considered for an agency exchange assignment as part of the fiscal
year 1988 experimental program. The Executive Director perceived that
the private sector sponsor was attempting to negotiate the terms of a
proposed exchange assignment. In a letter to the company’s Chairman
and Chief Executive Officer, the Executive Director said PCEE had a firm
policy against allowing private sector sponsors to negotiate the terms of
potential exchange assignments. She noted that a primary consideration
of any assignment is the avoidance of real or apparent conflicts of
interest.

In another case involving a private sector employee being considered for
an agency assignment in the fiscal year 1989 program, the executive’s
employer wrote to the Commission’s Executive Director regarding cer-
tain areas in which the executive should not be assigned in the federal
agency. The company advised excusing the executive from the assign-
ment to avert the possibility of an actual or apparent conflict of interest
if his duties could affect the company’s activities.

The employer went on to say that the executive understood that if he
believed his participation in a project could cause a conflict of interest,
he would inform his supervisors. In addition to notifying PCEE of its con-
cern, the company also sent a copy of its letter to the government host
agency.

Commission officials said that if a company brings a matter such as this
to the Commission’s attention, the Commission generally discusses the
situation with the executive to caution the executive as to his or her
responsibilities in the matter. We suggested to PCEE’'s Executive Director
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that it would strengthen PCEE’s controls to routinely forward such mat-
ters to the responsible official in the opposite sector for information and
action. The Executive Director agreed to implement this control.

Examination Of Fiscal To test PCEE’s controls, we reviewed the 10 executives’ position descrip-
tions and biographical information. This allowed us to determine

Year 1989 whether the company and agency conflict of interest determinations

Experimental were made and the Commission’s assignment placement appeared rea-

C ompon ent sonable. We did not use the executives’ financial disclosure reports as
part of our review because PCEE does not review and maintain them.

Assignments PCEE provides them to the host agencies for review. On the basis of our
examination of the documents available in PCEE files, we found that the
company and host determinations and PCEE’s assignment placement
appeared reasonable. We limited this phase of our review to the fiscal
year 1989 experimental component, since these assignments were still in
progress at the time of our review. Also, in the event that we noted any-
thing that appeared to be a problem, we would have been able to bring
the matter to the Commission’s attention for possible action.

[t R e

Per ceptions of the iome private sector executives, corporatg employers, and government
. osts expressed concern about the potential for an actual or apparent
Potential for and conflict of interest situation for experimental component executives.
Controls Over Conflict Somealso expressed concern about the ability of PCEE procedures to pre-
. . clude such situations. For example, 9 of 90 of those respondents expres-
of Interes‘p SltuatIOHS sing an opinion said that there was a great or very great potential for an
for Experlmental apparent conflict of interest for experimental component executives.

: Also, 9 of 83 respondents expressing an opinion said that PCEE proce-
II‘ X )
CO ponent Executives dures would preclude an actual conflict of interest to little or no extent.

On the other hand, most interviewees expressing an opinion said that
there was little potential for an actual or apparent conflict of interest.
Further, most interviewees expressing an opinion believed that PCEE pro-
cedures would preclude an actual or apparent conflict of interest from a
great to a very great extent. Tables 3.1 through 3.4 present the results
of our interviews with participating private sector executives, their
employers, and their government host agencies on conflicts of interest.
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Table 3.1: Perceptions of Interviewees on the Potential for an Actual Conflict of Interest for Experimental Component Executives
Number responding

Great to Some to
very great moderate Little or

Group extent extent no extent No opinion Total
Private sector executives in experimental component 0 0 17 0 17
Private sector executives not in experimental component 1 6 16 0 23
Employers of private sector executives in experimental 0 2 11 0 13
component

Employers of private sector executives not in experimental 1 2 12 2 17
component

Government hosts of private sector executives in experimental 0 4 5 2 11
component

Government hosts of private sector executives not in 1 2 10 0 13
experimental component

Total 3 16 71 4 94

Table 3.2: Perceptions of Interviewees on the Potential for an Apparent Conflict of Interest for Experimental Component
Executives

Number responding

Great to Some to
very great moderate Little or

Group extent extent no extent  No opinion Total
Private sector executives in experimental component 0 3 14 0 17
Private sector executives not in experimental component 2 10 11 0 23
Employers of private sector executives in experimental 0 3 10 0 13
component

Employers of private sector executives not in experimental 2 5 8 2 17
component

Government hosts of private sector executives in experimental 2 4 3 2 11
component

Government hosts of private sector executives not in 3 7 3 0 13
experimental component

Total 9 32 49 4 94
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Table 3.3: Perceptions of Interviewees on Extent to Which PCEE Procedures Would Preclude an Actual Conflict of Interest for

Experimental Component Executives

Number responding

Great to Some to
very great moderate Little or

Group extent extent no extent No opinion Total
Private sector executives in experimental component 16 1 0 0 17
Private sector executives not in experimental component 21 2 0 0 23
Employers of private sector executives in experimental 13 0 0 0 13
component

Employers of private sector executives not in experimental 7 1 7 2 17
component

Government hosts of private sector executives in experimental 6 1 1 3 11
component

Government hosts of private sector executives not in 6 0 1 6 13
experimental component

Total 69 5 9 11 94

Ot R S SR I R S R N I e e
Table 3.4: Perceptions of Interviewees on Extent to Which PCEE Procedures Would Preclude an Apparent Conflict of Interest for

Experimental Component Executives

Number responding

Great to Some to
very great moderate Little or

Group extent extent no extent  No opinion Total
Private sector executives in experimental component 16 0 0 1 17
Private sector executives not in experimental component 20 2 0 1 23
Employers of private sector executives in experimental 13 0 0 0 13
component

Employers of private sector executives not in experimental 6 3 6 2 17
component

Government hosts of private sector executives in experimental 5 1 1 4 11
component

Government hosts of private sector executives not in 7 0 0 6 13
experimental component

Total 67 6 7 14 94
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Employee Fringe
Benefits for Federal
Exchange Program
Executives

Although the primary focus of our review was directed towards the
implementation of Public Law 99-424, we also looked at the treatment of
employee fringe benefits for federal executives participating in the PCEE
program. Federal exchange program executives are carried in a leave-
without-pay status by their federal agencies. As a result, certain federal
employee benefits are unavailable or are only partially available to them
during their assignments to the private sector. On the other hand,
according to Commission procedures, private sector executives in the
program continue to receive most of their fringe benefits from their cor-
porate employers.

The loss or reduction of fringe benefits is a disadvantage for federal
PCEE program participants and many of them have expressed concern to
us about this situation. As a matter of equity, we believe that federal
executives should remain in federal pay status during their PCEE assign-
ment. This could be accomplished by ‘“‘detailing” them to their private
sector hosts, which would enable them to continue to receive their nor-
mal federal benefits. The government would pay the executives’ salaries
while they were on detail. However, the corporate host could reimburse
the sponsoring government agency for an executive’s salary cost. This
would require new legislative authority, because such use of details and
the receipt of reimbursement for executives’ salaries from private sector
corporations is not now authorized.

Federal employees on leave without pay receive some employee fringe
benefits, such as health and life insurance benefits. Other benefits, how-
ever, are unavailable or may be reduced. The manner in which these
benefits are affected is described in the following sections.

Health and Life Insurance
Benefits

Employees with health benefits coverage and group life insurance cov-
erage can continue to receive these benefits while on leave without pay.
While on an exchange assignment, the executive’s enrollment in the Fed-
eral Employees Health Benefit Program can be continued for up to 365
days. The executive does, however, continue to pay his or her normal or
regular share of the coverage. If federal program participants have fed-
eral employees’ group life insurance coverage while working for the
government, it continues for up to 12 months after federal pay is discon-
tinued. The federal program participant does not contribute his or her
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share of the payment for life insurance coverage while on leave without
pay from the government.

Annual and Sick Leave
Benefits

Federal executives in the exchange program do not earn federal annual
(vacation) or sick leave while working in the private sector. The Com-
mission urges executives to take any vacation leave provided by the
companies immediately before returning to their government agencies.
According to PCEE officials, participating federal executives are
encouraged to minimize their use of vacation leave at other times during
their assignments to maximize their availability to their corporate hosts.

The loss of the accrual of annual leave can result in a significant finan-
cial loss to a federal employee upon separation from government ser-
vice. Federal employees with 15 or more years of service accrue 26 days
of annual leave a year. Federal employees are entitled to receive a lump-
sum cash payment for all accrued annual leave to their credit upon sep-
aration from federal service. Generally, employees can only carry a
maximum of 30 days of accrued annual leave over into a succeeding
leave year. Balances above 30 days at the end of a leave year are usu-
ally forfeited. However, annual leave accrued by SES members is not sub-
ject to this limitation. Adding to this carryover the 26 days that an
employee with 15 years or more of service could earn over the course of
the leave year, the employee could be eligible for a lump-sum cash pay-
ment of up to 56 days of accumulated annual leave (or more, if in the
SES). The payment for the leave is to be equal to the value of the leave at
the time the employee leaves the federal service. The payment would be
based on the employee’s salary level at the time of separation. However,
the maximum annual leave accrual that could be lost by federal partici-
pants is 26 days. For example, an SES member at the lowest current sal-
ary level of $68,700 could receive a lump-sum payment of $6,847 for 26
days of accumulated annual leave.

Also, the loss of the accrual of sick leave for 1 year may affect the com-
putation of retirement annuities for federal employees in the Civil Ser-
vice Retirement System (CSRrS). It would also affect the amount of leave
available to federal employees in case of a subsequent illness. Employ-
ees retiring on an immediate annuity under CSRS receive service credit
for any unused sick leave they may have at the time of retirement. Fed-
eral employees earn 13 days of sick leave a year. This service credit
could, when added to service credit for time worked, result in higher
annuities for CSRS employees over the course of their lives after retire-
ment, and it may also affect the annuities of their survivors. Depending
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on the amount of sick leave an employee has accrued by the time he or
she retires, the addition of another 13 days could possibly result in an
annuity increase.

Retirement Benefits

According to law (5 U.S.C. § 8332(f) and 8411(d)), while individuals are
on leave without pay, service credit for computing retirement benefits is
given for up to 6 months in any calendar year. Consequently, a year’s
leave of absence beginning July 1 and ending June 30 the following year
would be fully credited toward retirement, since the span covers 6
months in each of 2 calendar years. However, if the leave-without-pay
status begins on October 1, the first day of the fiscal year, as many
assignments currently do, and terminates on September 30, the last day
of the fiscal year, only 9 months of service would be credited. While
they are on leave without pay, federal employees do not make contribu-
tions to the federal retirement program in which they are enrolled. Their
pay while on their exchange assignment is, however, subject to with-
holding for Social Security taxes. This may or may not provide future
benefits to the employee. If an employee has no other, or insufficient,
Social Security covered employment during his or her career, the
employee would be ineligible for Social Security retirement benefits.

Thrift Savings Plan
Benefits

Federal exchange program executives are ineligible to participate in the
government's Thrift Savings Plan. Under the plan, eligible employees in
the CSrRS may contribute up to 5 percent of their basic pay to the plan,
which offers them savings and tax benefits. Employees covered under
the Federal Employees Retirement System (FERS) may contribute up to
10 percent of their basic pay to the plan. Employees covered by FERS
who contribute to the Thrift Savings Plan are also eligible for a govern-
ment matching contribution of up to 5 percent of their basic pay. Even if
an employee under FERS does not contribute to the Thrift Savings Plan,
the government contributes an amount equal to 1 percent to the
employee’s Thrift Savings Plan. This benefit is lost to employees on
leave without pay.

Within-Grade Increases

Any federal exchange program employee paid under the General Sched-
ule who is eligible for a within-grade increase (a salary increase based
on satisfactory performance and completion of a scheduled “waiting
period” of from 52 weeks to 156 weeks) will have the waiting period for
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the increase extended because he or she is in a leave-without-pay sta-
tus.! Only a small part of their year exchange assignment counts
towards completion of the waiting period for the increase. Employees in
steps 2, 3, and 4 receive credit for 2 work weeks for their 1-year assign-
ments. Those in steps 5, 6, and 7 receive 4 weeks’ credit for the year
assignment. Those in steps 8, 9, and 10 receive 6 weeks’ credit for the
year. This may result in delaying a within-grade increase from 10-1/2 to
11-1/2 months.

The following example shows the financial impact of this limitation for
a GS-15 federal exchange executive who had just received a within-
grade raise to GS-15, step 2, on September 30, the day before beginning
his or her PCEE assignment. Normally, the employee would be eligible to
receive step 3 after 52 weeks. After the end of the PCEE assignment,
however, the executive’s salary would be 3 percent lower than if the
executive had not participated in the exchange program and had
remained with his or her agency and performed in a satisfactory man-
ner. This 3 percent represents the amount of the next within-grade
raise. For the entire year’s exchange assignment, the executive could
only receive 2 weeks’ credit towards the within-grade increase to step 3.
Not only would the executive’s salary be 3 percent lower following the
assignment, the salary would be affected in following years because the
salary would continue to be at a lower GS step unless the executive is
promoted into the SES or reaches step 10 of his or her pay grade. In
effect, the employee would remain almost 1 year behind for purposes of
subsequent within-grade increases.

Federal Executives
Expressed Concern Over
Loss or Reduction of
Employee Fringe Benefits

We interviewed 25 of the 27 federal executives who participated in the
exchange program during fiscal years 1988 and 1989 to obtain their
views on (1) the way federal employee benefits are handled during
exchange assignments and (2) whether the Commission adequately
explained to them the treatment of federal benefits.

Twenty-two of the executives said that the Commission adequately
explained the impact of participating in the program on their federal
benefits before the executives started their assignments. As shown in
table 4.1, the executives did express concern about the loss or reduction
of various benefits, which they viewed as a disadvantage.

ISES members and employees covered by the Performance Management and Recognition System
established under 5 U.S.C. § 5401 et. seq. are ineligible for within-grade increases.
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Even though they agreed to participate in the PCEE program, the major-
ity of executives interviewed considered the loss of full-time credit
towards retirement, the delay in receiving a within-grade raise, the
inability to contribute to the Thrift Savings Plan, and the loss of annual
leave and sick leave accrual as disadvantages.

Table 4.1: Number of Federal Executives
Who Believed the Loss of Various
Federal Benefits Was a Disadvantage

Remedy to Allow
Federal Exchange
Program Executives to
Receive Federal
Employee Fringe
Benefits

Number
Benefits loss responding Total interviewed
Full-time credit toward retirement 23 25
Timely within-grade increase 12 18°
Ability to contribute to Thrift Savings Plan® 20 25
Annual leave accrual 18 25
Sick leave accrual 17 25

@Not all of the 25 interviewees commented on the delay of within-grade increases. Some of them were
ineligible for within-grade increases because they were SES members or were covered under the Per-
formance Management and Recognition System. We did not obtain a breakdown of the numbers in
these groups.

bTwenty of the 25 executives interviewed said that during the time they participated in the exchange
program, they would have contributed to the Thrift Savings Plan if they had been permitted to do so.

Two of the federal sector interviewees were covered under FERS. Both of
them viewed the loss of the government matching contribution to the
Thrift Savings Plan as a very great disadvantage. Seventeen of the 25
federal employees interviewed said that they thought provisions should
be made to enable federal employees to receive their normal federal
employee benefits during the course of their exchange program assign-
ments. Twenty-one said that they thought that enabling federal employ-
ees to receive their normal federal employee benefits would encourage
federal executives to participate in the exchange program in the future.

Federal exchange program executives could continue to receive all fed-
eral employee benefits that they were receiving immediately prior to the
start of their exchange program assignments if they were to remain in
federal pay status during their assignments. This would occur if, instead
of placing the executives in a leave-without-pay status, the executives’
sponsoring agencies could “detail” the executives to their private sector
hosts and continue to pay their salaries. Corporate hosts could reim-
burse the agencies for salary costs. Salary costs to the private sector
would be no greater than now, since the firms presently pay federal
executives their salaries during their assignments. Depending on the
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extent to which private sector companies may currently provide the fed-
eral participants with employee fringe benefits, their costs would be
reduced, since the companies would no longer have to provide benefits.

We have not attempted to compute the additional benefit costs to the
government because of numerous uncertainties, including amounts of
government and employee thrift contributions, future retirement dates
and previous and future contributions for individual employees, annual
and sick leave accruals and balances, and eligibility for and amounts of
within-grade increases. These costs, however, would be insignificant if
the participation level for federal executives in the exchange program
continues as in the past. Since the inception of the program in 1970, an
average of only about 16 federal employees have participated in the
program each year.

Continuing federal participants’ benefits would be consistent with the
way benefits of participating private sector executives in the experi-
mental component are treated. Section 3(e)(1) of Public Law 99-424
states that “[njothing in this Act shall prevent—(A) the continuation of
pay and other benefits from the private sector employer, or (B) contin-
ued participation in a bona fide pension, retirement, group life, health or
accident insurance, profit-sharing, stock bonus, or other employee wel-
fare or benefit plan maintained by the private-sector employer.”

Detailing federal executives to the exchange program would be similar
to federal agencies’ assignment of employees under the program created
by the Intergovernmental Personnel Act (1PA) (5 U.S.C. § 3371-3376
(1982)). Under that act, federal government employees may be assigned
on detail or leave without pay to state or local governments, institutions
of higher education, Indian tribal governments, and other eligible orga-
nizations. The majority of participants on IPA assignments from fiscal
years 1984 to 1988 have generally been assigned to the program on
detail. When employees are assigned on detail, the individuals remain as
federal employees and thus continue to receive their regular salaries,
fringe benefits, and other entitlements while they are on IPA assign-
ments. The government may be reimbursed for an employee’s pay while
he or she is on an IPA assignment, depending on the arrangements negoti-
ated with the host organization. (Federal Personnel Manual, ch. 334, sec.
1-5a.)

This remedy could be achieved by authorizing, in legislation governing
the exchange program, the detailing of federal employees to the private

Page 35 GAO/GGD-89-62 Executive Exchange Program



Chapter 4

Federal Program Participants Should
Continue to Receive Their Federal Employee
Fringe Benefits

sector and requiring the sponsoring corporations to reimburse the gov-
ernment for the executives’ salaries. This would obviate the necessity to
amend the relevant statutes in titles 5 and 18 of the United States Code
to exempt the federal participants in the exchange program from certain
statutory requirements.>

If a blanket exemption to existing statutes were to be incorporated into
legislation governing the exchange program, it would be necessary to
specifically list those statutes or regulations that should continue to
apply to the program. For example, all applicable statutes regarding
compensation, benefits, travel and relocation, conflict of interest, stan-
dards of ethical conduct for government officers and employees, and
post-employment restrictions for exchange executives, and authority for
agencies to accept reimbursements for executives’ salaries from private
sector companies should be included. The applicable statutes could be
listed and incorporated by reference into the exchange program statute.

2These statutory requirements include 5 U.S.C. § 5535, extra pay for details prohibited; 5 U.S.C.

§ 5536, extra pay for extra services prohibited, unless specifically authorized by law; and 18 U.S.C.
§ 209, statutory prohibition against federal officials and employees receiving salary or contributions
from other than the United States.
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Conclusions

The authority provided by Public Law 99-424 has been beneficial to the
PCEE program. The experimental component has encouraged higher sala-
ried executives to participate in the program, consistent with the law’s
objective, and it has resulted in savings to the government. These find-
ings are generally consistent with those cited by the Commission and
also cited in a recent NAPA report. The experimental component also has
encouraged greater participation by federal agencies.

Private sector executives, their corporate employers, and their govern-
ment hosts generally believe that the experimental program has been
beneficial. The vast majority of those we interviewed believe the experi-
mental component authority should be expanded to allow more than 10
private sector executives to be paid by their corporate employers. PCEE
officials share this view.

Some persons associated with the exchange program expressed concern
about the potential for an actual or apparent conflict of interest for
experimental component executives. Some also expressed concern about
the ability of PCEE’s procedures to preclude conflict of interest situations
for those individuals. We believe, however, that PCEE’s controls to pre-
vent or detect conflict of interest situations appear to be adequate for
experimental component executives. Additionally, some private sector
executives not in the experimental component thought it was unfair that
they had to take pay cuts to be in the PCEE program while experimental
program executives continued to receive full pay. We agree and believe
this situation should and can be remedied.

Accordingly, as long as controls over conflicts of interest remain ade-
quate and effective, we believe the experimental authority should be
extended and expanded to permit more than 10 executives a year to
receive their full salaries. These changes would allow PCEE greater flexi-
bility in its recruiting efforts to obtain increased participation of higher
level private sector executives, increased benefits to the government
including savings, and greater federal agency involvement in the
program.

Federal executives in the program expressed some dissatisfaction about
the loss of federal fringe benefits. We believe that federal executives
should continue to receive their employee benefits. This could be done
by detailing the executives to private sector hosts. Their details could be
similar to details covered by the Intergovernmental Personnel Act.
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The firm to which the executive was assigned could reimburse the gov-
ernment for the employee’s salary. Such costs are currently paid by the
private sector firm during a federal executive’s assignment.

The government should absorb the cost of participating federal execu-
tives’ benefits, as do the private sector firms for their executives who
participate in the PCEE program. We do not believe these costs to the
government would be significant because of the small number of federal
employees involved in the program each year.

Because the Commission begins its recruiting efforts well before the
exchange program starts, it needs to know as soon as possible whether
the experimental program, which expires on September 30, 1989, will be
extended. Otherwise, its ability to make commitments to private sector
executives for the fiscal year 1990 exchange program could be delayed.
Also, the reduction in salary to some private sector executives and the
loss of benefits to government executives could discourage their partici-
pation and is, in our view, unfair to the individuals involved. Thus, we
believe that prompt legislative action is needed to extend and expand
the experimental program authority and prevent the loss of benefits to
government employees who participate. These actions will allow the
Commission and potential participants to know in a timely manner what
commitments can be made during the recruiting period.

Recommendations to
Congress

We recommend that Congress take the following actions:

Extend the authority provided by Public Law 99-424 to permit private
sector executives assigned to government agencies in the PCEE program
to be paid their full salaries by their corporate employers.

Expand the authority to permit more corporate executives to be paid
their full salaries by their corporate employers.

Authorize federal executives assigned to private sector companies, as
part of the PCEE program, to be placed on detail to the private sector
during the exchange assignment. This would allow executives to remain
in federal pay status and continue to receive all benefits which, as fed-
eral employees, they would normally be entitled to receive.

Authorize the corporate host companies to reimburse the sponsoring
federal agencies for the executives’ salaries.

Include in legislation authorizing this authority a statement that it is
enacted “notwithstanding any other law” in order to preclude the need
to amend any other existing statutes that may be relevant to the PCEE
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program and for which exemptions for federal participants may be
necessary.

Include in legislation authorizing this authority an enumeration of those
statutes that should continue to apply to the PCEE program, such as
applicable statutes relating to compensation, benefits, travel and reloca-
tion, conflict of interest, standards of ethical conduct for government
officers and employees, post-employment restrictions for exchange
executives, and authority for agencies to accept reimbursements for
executives’ salaries from private sector companies. The applicable stat-
utes should be listed and incorporated by reference into the PCEE pro-
gram statute.

o s e

Possible Alternatives
for Handling Salaries
and Benefits in the
Future

Congress should act as soon as possible on our recommendations so the
Commission can recruit participants for the fiscal year 1990 exchange
program. In the future, however, it may wish to consider alternatives
for the overall structure of the exchange program as it relates to the
payment of participants’ salaries. This is because the private sector,
over the longer term, may end up paying for the salaries of a substantial
portion of all participants. The private sector may be paying for addi-
tional private sector executives plus all participating government
employees.

If Congress believes this would result in a disproportionate distribution
of salary costs to the private sector, and views this as inappropriate, it
has a number of alternatives to consider. Although we did not fully eval-
uate this issue or the alternatives available, we did identify three possi-
ble alternatives for future congressional consideration. It should be
noted that the cost to the government could increase or the “savings”
could be reduced to the extent that the government pays additional sal-
ary costs. We identified the following alternatives:

Authorize both the private sector and the government to pay the full
salaries and benefits for all executives they sponsor in the exchange
program. This would be the easiest option to administer.

Authorize the private sector and the government to negotiate, on a case-
by-case basis, how salary and benefits are to be handled for each execu-
tive. This would be similar to the discretionary authority available for
handling costs for participants in IPA assignments, where arrangements
for paying such costs as pay and benefits are negotiated between the
participating agencies and organizations.

Authorize both the private sector and government to pay the benefits
costs of the executives they sponsor. The government could initially pay
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Agency Comments

the salaries of its executives and subsequently be reimbursed for these
costs by the private sector hosts (as recommended above). In addition,
authorize the government to pay the salaries of all participating private
sector executives up to the Sgs ceiling. The sponsoring corporations
could pay the additional costs of those executives whose salaries exceed
the SES ceiling.

As noted in chapter 2, several persons we interviewed cited private sec-
tor handling of the differential salary costs above the SES ceiling as an
option. We understand, however, that the Commission and Congress pre-
viously considered this approach but did not act on it. Reasons cited
included the difficulty in administering such an arrangement and the
possible adverse cash flow situation it could create for private sector
executives who may have to wait until the end of their assignments to
receive the differential salary payment from their employers.

We provided a draft of this report to the PCEE for comment. The Com-
mission’s Executive Director provided us with her oral comments. In
addition, we provided the draft report to officials of oM and OMB to
obtain their comments. These officials provided their informal views to
us orally. The Commission’s Executive Director and the opm and oMB
officials agreed with our findings and recommendations.

The Commission’s Executive Director said she agreed that the authority
provided by Public Law 99-424 should be extended and expanded to
include more than 10 private sector executives a year. She said these
revisions should be given prompt consideration, since they would pro-
vide the Commission with the flexibility needed to ensure meeting the
program’s goal of recruiting senior-level private sector executives for
exchange program assignments.

The Commission’s Executive Director also agreed on the desirability of
providing for the protection of federal employee benefits and placing
federal employees on a parity with their private sector peers. To the
extent that the remedy for maintaining federal employee benefits would
not delay the extension of the authority, she said she would have no
objections to its inclusion. Otherwise, she suggested the matter of fed-
eral employee benefits be handled separately, at a later date.

We agree with the Executive Director that the issue of extending and

expanding the authority provided by Public Law 99-424 requires imme-
diate consideration. While we believe that the resolution of the issue of
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federal employee benefits could be handled concurrently, we do not
object to this matter being handled at a later date if it would delay the
extension and expansion of the authority needed for recruiting senior-
level executives from the private sector for the fiscal year 1990
exchange program.
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Fiscal Year 1989 President’s Commission on
Executive Exchange Program Assignments in
Progress as of March 1989

Private sector executives Hqt in experimental component

Executive Employer

Title

Government host

Title

1 Fluor Corp. Senior Vice President, Dept. of Defense Special Asst. to the Director,
Government Sector Strategic Defense Initiative
Organization
2 Xerox Corp. Manager, Federal Marketing Dept. of Defense Asst. to the Asst. Secretary of
Defense for Production and
Logistics
3 Warner-Lambert Co. Counsel, Parke-Davis Group Dept. of Justice Special Asst. to the Attorney
General
4 Monsanto Agricultural Co. Director, Product Registration  Dept. of Agriculture Asst. to the Asst. Secretary,
and Regulatory Affairs Marketing and Inspection
Services
5 Minnesota Mining and Director, Innovation Resources Dept. of Defense Director, Countermeasures
Manufacturing Co. Strategy
6 Federal National Mortgage Vice President, Mortgage Office of Management and Special Asst. to the Associate
Association Operations-Customer Service Budget Director for Management
and Support
7 International Business Director of Asset Management Dept. of State Asst. to the Ambassador to
Machines Corp. & Control Hungary
8 Johnson & Johnson Co. Director of Manufacturing Office of the U.S. Trade Special Asst. to the U.S. Trade
Representative Representative
9 McDonnell Douglas Corp. Director, New Production Central Intelligence Agency Special Asst. to the Director,
Proposal Management of Development and
Engineering
10 McDonnell Douglas Corp. Program Manager, New International Trade Asst. to the Asst. Secretary for

Business

Administration (Dept. of
Commerce)

Trade Development

Private sector executives not in experimental component

11

McDonnell Douglas Corp.

Program Manager, Partners
Advancing to New Horizons

Federal Aviation
Administration

Special Asst. to the Director,
Management and Control
Service

12 Ameritech District Manager, Economic Small Business Administration Asst. to the Associate
Development Administrator, Finance and
Investment
13 Texaco, Inc. Manager of Environmental Dept. of Agriculture Special Asst. to the
Research Service Administrator, Agriculture
Stabilization and Conservation
14 Bell Atlantic Co. Director, Rates and Demand  General Accounting Office Special Asst. to the Asst.
Comptroller General for
National Security and
International Affairs
15 Rockwell International Corp. Manager, Aerodynamics and  Dept. of Health and Human Special Asst. to the Asst.
Technology Development Services Secretary for Management
Budget and Budget
16 American Telephone and District Manager-Financial and Board of Governors of the Economist
Telegraph Co. Policies Analysis Federal Reserve System
17 Johnson & Johnson Co. Director, Quality Assurance Dept. of Health and Human Special Asst. to the Asst.

Services

Secretary for Personnel
Administration
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Fiscal Year 1989 President’s Commission on
Executive Exchange Program Assignments in

Progress as of March 1989

Executive Employer

Title

Government host

Title

18 Northrop Corp. Program Acquisition Manager International Trade Special Asst. to the Director
Administration (Dept. of General, U.S. and Foreign
Commerce) Commercial Service
19 USX Corp. Comptroller, USX Engineers Internal Revenue Service Special Asst. to the Asst.
and Consultants, Inc. Commissioner, Planning,
Finance and Research
20 International Business Manager of Corporate National Aeronautics and Special Asst. to the Director of
Machines Corp. Information Services Space Administration Planning
21 Bell Atlantic Co. Director, Cost of Capital Dept. of Commerce Special Asst. to the Director,
Commercial Space Flight
Office
22 Rust International Corp. Director, Aerospace, Dept. of Defense Special Asst. to the Deputy
Government and Defense Under Secretary for
Programs Production Base and
International Programs
23 United Technologies Research Senior Consulting Scientist National Aeronautics and Industrial Research Scientist

Center

Space Administration

Federal sector executives

24 General Services . Deputy Commissioner Federal Eastman Kodak, Co. Director, Strategy
Administration Property Resources Service Development/ Analysis/
Quantification
25 Central Intelligence Agency Liaison Officer, Office of McDonnell Douglas Corp. Manager of Strategic
Communications Information, Missile, and
Defense Electronics Division
26 Dept. of the Navy Director, Electronics Division ~ Motorola Co. Special Asst. to the Vice
President and Corporate
Director, Research and
Development
27 General Accounting Office Asst. Regional Manager for United Parcel Service Management, Development,
Operations and Training Manager
28 Dept. of Energy Director, Office of ADP Minnesota Mining and Director, Information Systems
Management Manufacturing Co. Strategic Planning
29 Dept. of Defense Deputy Chief, Office of American Telephone and Director, Strategic and Market
Strategic Planning Telegraph Co. Planning
30 Dept. of the Navy Deputy Counsel, Navy Supply Pacific Bell Special Asst. to the General
Systems Command Counsel
31 Dept. of the Army Associate Director, Industrial  International Business Program Manager,
Science and Technology Machines Corp. Development Process and
Innovation
32 Office of Management and Budget Examiner, Energy and  Goldman, Sachs and Co. Senior Global Finance
Budget Science Division Associate '
33 Dept. of State Counselor for Political Affairs, Unocal Corp. Consultant, Business
American Embassy, Panama Development, International Oil
and Gas Division
34 Internal Revenue Service Asst. Director Research Ameritech Applied Senior Executive Advisor to
Division Technologies, Inc. the President
35 National Security Agency Executive Manager Intel Corp. Asst. to the Director of

Corporate Information
Services for Strategic Planning
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Progress as of March 1989

Executive Employer Title Government host Title
36 Environmental Protection Director, Program Syntex Corp. Special Asst. to the Director,
Agency Management and Support Environmental Health and
Division Safety
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We attempted to interview by telephone all of the private sector execu-
tives who participated in the PCEE program during fiscal years 1988 and
1989 to obtain their views on the experimental component authorized by
Public Law 99-424. We also attempted to interview their corporate
employers and government hosts to obtain their views on the experi-
mental component. In addition, we attempted to interview all federal
sector executives who participated in the program during the same
period to obtain their views on the handling of federal benefits for fed-
eral exchange executives.

We tailored separate data collection instruments for each of the seven
groups we interviewed. To standardize our data collection and analysis,
we generally asked close-ended questions. All instruments were
pretested.

Table II.1 shows the total number of interviewees in each group whom
we attempted to reach and the total number reached. We made at least
three attempts on different days during January and February 1989 to
contact each person.

Table II.1: Interviews Attempted and
Completed

Number Number Percentage
Interviewees attempted completed completed
Private sector executives in experimental 18 17 94
component
Private sector executives not in experimental 25 23 92
component
Employers of private sector executives in 14 13 93
experimental component
Employers of private sector executives not in 17 17 100
experimental component
Government hosts of private sector 11 11 100
executives in experimental component
Government hosts of private sector 13 13 100
executives not in experimental component
Government executives 27 25 93
Total 125 119 95

As shown in table II.1, we had an overall response rate of 95 percent.
We were unable to reach six of the interviewees. The number of corpo-
rate employers and government hosts whom we attempted to contact
was lower than the total number of private sector executives because
some of the employers sponsored more than one executive, and some of
the government agencies hosted more than one executive.
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The data obtained were automated and data entry was verified.
Responses obtained were computer analyzed, and the resulting tabula-
tions were verified for accuracy.
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Public Law 99-424

100 STAT. 964 PUBLIC LAW 99-424—SEPT. 30, 1986

Public Law 99-424
99th Congress

Sept 30, 19R6

[HR 3002)

Executive
Exchange
Program
Voluntary
Services Act of
1986

5 USC 4103 note
5 USC 4103 note

5 USC 4103 note

5 USC 4103 note
President of U.S.

5 USC 5101 et
seq., 5301 et seq..
6301 er seq., 8301
et seq., 701 et
seq., 8901 et seq

An Act

To provide for the establishment of an experimental program relating to the accept-
ance of voluntary services from participants in an executive exchange program of
the Government.

Be it enacted by the Senate and House of Representativ:s of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Executive Exchange Program
Voluntary Services Act of 1986".

SEC. 2. DEFINITIONS.

For the purposes of this Act—

(1) the term “Government” means the Government of the
United States;

(2) the term “participant in an executive exchange program”
means an executive, manager, or other individual from the
private sector participating in an executive exchange program
administered by the President’s Commission on Executive Ex-
change (described in Executive Order 12493, dated December 5,
1984) or by a successor entity in function;

(3) the term “agency” means an Executive agency (as defined
by section 105 of title 5, United States Code),atie Jnited States
Postal Service, and the Postal Rate Commission; and

(4) the term “employee of the Government’’ means an individ-
ual employed in or under an agency.

SEC. 3. EXPERIMENTAL PROGRAM.

(a) The President may establish an experimental program, to be
conducted during fiscal years 1987 through 1989, under which vol-
untary services may be accepted by the Government, without regard
to section 1342 of title 31, United States Code.

(b) Under the program, the voluntary services of an individual
may be accepted if—

(1) such individual is a participant in an executive exchange

program;
rg)rthe acceptance of such services will not result in the
displacement of any employee of the Government; and
(3) the voluntary services will be performed in or under an
agency.

(cX1) An individual performing voluntary services under the
experimental program shall, for purposes o?'any laws, rules, and
regulations of the United States (including those relating to conflicts
of interest, financial disclosure, and standards of conduct) be consid-
ered an individual employed in or under the agency to which
assigned, except that such individual shall not be coverecf by chapter
51, 53, 63, 83, 87, or 89 of title 5, United States Code, or any
comparable provision relating to pay, leave, retirement, life insur-
ance, or health benefits for employees of the Government.
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PUBLIC LAW 99-424—SEPT. 80, 1986 100 STAT. 965

(d) Not more than ten individuals may commence participation in
the experimental program during any fiscal year.
(eX1) Nothing in this Act shall prevent—
(A) the continuation of pay and other benefits from the
private-sector employer, or
(B) continued participation in a bona fide pension, retirement,
E‘-oup life, health or accident insurance, profit-sharing, stock
nus, or other employee welfare or benefit plan maintained by
the private-sector employer,
for an individual performing voluntary services in the experimental

program.

(2) For the purpose of this section, the term “private-sector em-
ployer”, as used with respect to an individual, means the corpora-
tion or other person by which such individual was employed
immediately before beginning to perform voluntary services in the
experimental program.

SEC. 4. REPORTS. § USC 4103 note

Not later than March 81, 1989, the General Accounting Office
shall transmit to the Congress a report on the experimental pro-
gram under this Act. The report shall include a description of the
administration of the program, the findings of the General Account-
ing Office relating to the advantages and disadvantages of accepting
voluntary services from participants in an executive exchange pro-
gram, and recommendations for legislation (if any) relating to the
continuation of the program.

Approved September 30, 1986.

LEGISLATIVE HISTORY—HR. 3002:

HOUSE REPORTS: No. 99-505 (Comm. on Post Office and Civil Service).
| SENATE REPORTS: No. 99-409 (Comm. on Governmental Affairs).
| CONGRESSIONAL RECORD, Vol. 132 (1986): :
| Apr. 8, considered and House.
Sept. 11, considered and passed Senate, amended.
Sept. 16, House concurred in Senate amendment.
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The President’s Commission on Executive Exchange
THE WHITE HOUSE

June 8, 1989

MEMORANDUM FOR ANDREW H. CARD, JR.
ASSISTANT TO THE PRESIDENT AND
DEPUTY TO THE CHIEF OF STAFF

FROM: BETTY G. HEITMAN
Executive Director, PCEE

SUBJECT: Extension of P.L. 99-424, the Executive Exchange
Program Voluntary Services Act of 1986

In 1986, at the request of the President's Commission on
Executive Exchange, Congress passed P.L. 99-424, the Executive
Exchange Program Voluntary Services Act. This law allows
corporations to continue to pay the salaries and other benefits
of senior private sector executives while these executives serve
in top government decision-making assignments under the auspices
of the Commission.

This law was specifically enacted on an experimental basis. It
was created to operate from fiscal years 1987 through 1989,
during which not more than ten private sector executives could
participate in the program per fiscal year. These executives,
while still being paid their salaries by their sponsoring
corporations, are subject to the same Federal laws, rules and
regulations relating to conflict of interest, financial
disclosure and standards of conduct as all other Federal
employees.

Congress also required that before any reauthorization of

P.L. 99-424, the General Accounting Office (GAO) was to conduct
an audit of this experimental program to determine the advantages
and disadvantages, and report these findings to Congress.

GAO investigated the President's Commission on Executive
Exchange for six months. The Commission is pleased to report
that the experimental program was found successful by GAO. The
Commission is achieving its objective in recruiting senior
private sector executives. GAO found that the Commission's
conflict of interest procedures were adequate, and that the
experimental program posed no disadvantages to the government.

744 Jackson Place N.W.  Washington, D.C. 20503  (202) 395-4616



Based on the successful review by GAO, the Commission proposed
legislation to 1ift the number of participants and eliminate the
three year restriction. The Office of Management and Budget
circulated the proposed legislation to various Executive branch
agencies. The Department of Justice and the Office of Government
Ethics reviewed the proposal, and, notwithstanding their approval
in 1986, recommended against the proposed legislation.

Congress received the GAO report and indicated its willingness to
proceed with the proposed legislation. Specifically, Congressman
Sikorski, Chairman of the Civil Service Subcommittee, agreed to
the recommendations made by GAO with respect to Federal sector
participants, and to make the experimental program permanent but
capped at ten private sector participants. Senator Stevens,
ranking minority member of the Federal Services, Post Office and
Civil Service Subcommittee, is wholeheartedly supportive of the
Commission's program. However, he has requested President Bush's
endorsement of the proposal before he will take any action.

Authorization for P.L. 99-424 terminates at the end of September
1989. It is the Commission's opinion that through proper
vigilance, which has been superbly exercised over the last three
years, the Commission can continue to operate the Voluntary
Services program free from conflict of interest. You have my
strongest assurances that the Voluntary Services program will be
administered as effectively as in the past.



The President’s Commission on Executive Exchange

THE WHITE HOUSE
June 2, 1989

Dear Congressman Sikorski:

The Administration, after careful consideration of all
aspects of the Commission's proposed legislation to amend
P.L. 99-424, the Executive Exchange Program Voluntary
Services Act of 1986, has decided not to seek extension
of the voluntary services participation progra

time.

We deeply appreciate your favorable consideration and

efforts in this matter. In addition, please thank
Ms. Cheryl DeSiena for her invaluable time and

assistance.

The Commission looks forward to a continued working

relationship with you and the Committee.

Cordially,

June G. Walke
Executive Director

The Honorable Gerry Sikorski
United States Representative
House of Representatives

414 Cannon House Office Building
wWashington, DC 20515

744 Jackson Place N.W.  Washington, D.C. 20503

Thank you.

AW

(202) 395-4616

m at this



The President’s Commission on Executive Exchange
THE WHITE HOUSE
June 1, 1989

Dear Jim:

I have enclosed for OMB's review our rebuttal to the
Department of Justice's comments on our proposed legislation
to amend P.L. 99-424: Executive Exchange Program Voluntary
Services Act of 1986.

I appreciate your assistance in this important proposal.
Thank you.

Cordially,

—

[ / June G. Walker
K///Executive Director

Enclosure

Mr. James C. Murr

Assistant Director, Legislative Reference
Office of Management and Budget

New Executive Office Building

wWashington, DC 20503

744 Jackson Place N.W.  Washington, D.C. 20503  (202) 395-4616



The President’s Commission on Executive Exchange
THE WHITE HOUSE

May 31, 1989

Dear Brent:

As per our conversation yesterday, enclosed ‘is our
rebuttal to the opinion issued by Mr. Jack Keeney of
the Department of Justice.

Cordially,

"~Juné G. Walker-
Executive Director

Mr. Brent O. Hatch

Associate Counsel to the President
0ld Executive Office Building
Washington, DC

744 Jackson Place N.W.  Washington, D.C. 20503  (202) 395-4616




The President’s Commission on Executive Exchange
THE WHITE HOUSE

May 31, 1989

Dear Jack:

T want to thank you for meeting me on May 17, 1989
requesting our proposed legislation on the Executive
Exchange Program Voluntary Services Act of 1986.

As a follow up to our meeting I wish to stress several
points.

I understand the Department of Justice's concerns regarding
the potential for conflict of interest, however, I do take
extreme exception to the statements in Ms. Crawford's
letter to me. It states in part:

"our review of the assessment prepared by the
GAO also raises serious concerns that ongoing,
obvious conflicts of interest in the program
may have been overlooked by the Commission and
GAO ... In spite of assurances in the GAO
report, we are concerned that through
inadvertence, some of the statutes may have
been violated in the course of this program."

This is a serious statement. We too believe that these
Federal statutes are "critically necessary to ensure both
accountability and absence of conflict of interest in
government." I can assure you, there has been no
inadvertence or overlooking of these conflict of interest
statutes by the Commission. The Commission's guidelines
on conflict of interest states:

"pPresidential Exchange Executive serving in
Government and business sustain the highest
standards of performance and ensure open and
honest policies free from conflict of interest.

744 Jackson Place N.W.  Washington, D.C. 20503  (202) 395-4616



It is the policy of the President's Commission on
Executive Exchange to comply fully with all Federal
laws governing its operation and to adhere to the
strictest standards of legal and ethical conduct.
Each Presidential Exchange Executive is expected to
conduct his or her business and personal affairs in
keeping with high moral, legal and ethical standards.
It is imperative that you contact the Executive
Director if at any time you are in doubt of the rules
governing legal and ethical conduct set forth by the
President's Commission on Executive Exchange or the
Federal government."

Each executive, before he or she starts the assignment,
must have the position description and financial disclosure
statements approved by the nominating corporation's and
sponsoring agency's attorneys to ensure the absence of any
conflict of interest. In addition, we have asked the
Office of Government Ethics to review some of the
executive's assignments on a case-by-case basis. We rely
on all these seasoned attorneys for their expertise and
thoroughness. The Commission, just as other Executive
Branch agencies and departments, defers to their ccunsel
and guidance.

In Ms. Crawford's letter, she also mentions that 18 U.S.C.
208 may have been overlooked or misinterpreted by the
Commission with respect to one executive assigned to the
Department of Agriculture from Monsanto. For your files,
I have enclosed this executive's position description and
appropriate letters assuring us that there is no
impropriety whatsoever.

With respect to the post-conflict of interest issues, the
executives are subject to all "conflict of interest,
financial disclosure and standards of conduct." This
necessarily includes 18 U.S.C. 207: post conflict of
interest. At the start, during and end of the assignment,
the executives are counseled on this very issue. The
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private sector executives are considered Federal government
employees and are accountable to all conflicts of interest,
financial disclosure statements and standards of conduct as
required of any Federal employee notwithstanding the
Department of Justice's opinion to the contrary.

The Government Accounting Office (GAO), an independent
auditing arm of the U.S. Congress was directed by Congress
to examine the Executive Exchange Voluntary Services Act of
1986. The GAO, for six months, examined, interviewed,
reviewed and assessed the Commission reports, the private
sector executives who participated in the program,
corporations and government agencies. They did a thorough
but more importantly an independent analysis. Having
witnessed for six months the comprehensive review and
assessment I find it incredulous that the Department of
Justice believes the GAO did not conduct its own
independent study. It is puzzling that while Congress, OMB
and OPM have placed considerable weight and confidence in
GAO, the Department of Justice has a problem with GAO in
preparing its report.

In its exhaustive report, GAO found an overwhelming
percentage of the respondents felt that there was little or
no potential for an actual conflict of interest. Also, the
majority believed that Commission procedures would preclude
an actual or apparent conflict of interest respectively.

In Ms. Crawford's letter, she addresses additional concerns
from the Department of Justice. First, the "unlimited
period of time during which the volunteers may serve'" is
patently wrong. The Executives fall within Executive

Order 12493. Section 2(a)(1l) of this Executive Order
states, in part:

"[o]utstanding private sector executives...will
be selected as Presidential Exchange Executives
and assigned to positicns [in the Federal
Government] ... for not more than one year with
an extension of up to ninety (90) days in extra-
ordinary circumstances."
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I appreciate the Department of Justice's role as guardian
of the criminal statutes. However, I am not sure it is
wise for the Department of Justice to assume the role of
keeper of Federal workers' morale. We have received no
indication that Federal workers' morale is anything but
positive. And the Commission assures that no career
employees are displaced.

While I respect the Department of Justice's comments, I
also believe they can be overcome. We do not share all of
your concerns. We believe public confidence can still be
maintained and indeed has been maintained throughout the
last eight years of this Commission. We also believe that
a savings of 1.5 million dollars to our Federal budget may
appear "very modest" to you, it is certainly not to the
average American taxpayer.

Congress created specific legislation (P.L. 99-424) to
enable and encourage able citizens to enter public
service. President Bush, through his proposed ethics
reform legislation, and through Executive Order 12674,
intends to enact sweeping government-wide ethics reform.
Nonetheless, the President is acutely aware that the
United States cannot have unreasonable restrictive
requirements that discourage capable people from serving
their government. In unique circumstances, the President
would be given the authority to grant conflict of interest
waivers when national security so requires. Officials
would be allowed to grant advisory committee members
waivers where a member's expertise outweighs the potential
for conflict of interest. The Office of Government Ethics
would receive the authority to issue regulations providing
for waivers, across-the-board, for inconsequential and
remote financial interest.
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In view of the foregoing, it is the Commission's opinion
that through proper due diligence, which has been superbly
exercised during the past eight years and thoroughly
reviewed by GAO the last three years, the Commission has
operated and can continue to operate free from actual or
apparent conflict of interest. Therefore, the Commission's
proposed legislation is not in conflict with the
President's ethics reform proposal as stated by the
Department of Justice's letter to the Commission.

It is regrettable that the Department of Justice does not
concur with the GAO report, previous opinions of Counsels
for Corporate and Federal government agencies, and the
actual three year experience which no conflict of interest
has occurred. We appreciate the opportunity to present the
true facts which is based on our past record of
performance.

Cordially,

.
G. Walker
Executive Director

Enclosure

Mr. John C. Keeney

Deputy Assistant Attorney General
Department of Justice

10th & Constitution Avenue, NW
ROOM 2107

wWashington, DC 20530

744 Jackson Place N.W.  Washington, D.C. 20503  (202) 395-4616



Monsanto

MONSANTO AGRICULTURAL COMPANY ,

W. WAYNE WITHERS 800 N. Lindbergn Boulevard

General Counsel St. Louis, Missoun 63167 /
Phone: (314) 634-1000

August 31, 1933

Ms. June G. Walker

Executive Director

The President's Commission
on Executive Exchange

744 Jackson Place, N.W.

Washington, D. C. 20503

Dear Ms. Walker:

pursuant to vour reguest, I have reviewed the following:

1. Memorandum from Mr. J&mes Michael Kelly,
Associate General Counsel, to Wwilliam J.
Riley, Jr., Director of Personnel - UusDAa,

dated August 29, 1938.

-

2. Proposed position description designatea
by Position No. 0531.

3. Booklet entitled "Compliance Wwith The Laws
on Conflict of Interest" dated February, 1988.

4. Business Executive's Biographical Form.
Based on this information, it is my opinion that tqer is no
actual or apparent conflict of interest with Dr. ward E. Debus
performing the duties and resgons ibilities as described in the

proposed position description.

Very truly yours,

My AH=

cc: Mr. R. L. Harness

a unit of Monsanto Company




United States Office of the Washington,
Department of General D.C.
Agricuiture Counsel 20250-1400

August 29, 1988

MEMORANDUM FOR WILLIAM J. RILEY, JR.
DIRECTOR OF PERSONNEL

FROM: James Michael Kelly <lik}$'

Associate General Counsel

SUBJECT: Executive Exchange Program —-— Assignment of
Edward E. Debus

I have reviewed the proposed assignment of Mr. -EZdward E.
Debus, presently an official of the Monsanto Company, to
serve for a one-year period as Special Assistant to the
Assistant Secretary for Marketing and Inspection Services.
Mr. Debus would handle assignments in a range of areas
within the jurisdiction of the Assistant Secretary, would

‘ continue to receive salary and benefits from Monsanto while
so serving in this Department, and would return to Monsanto
upon the completion of his one-year assignment.

Mr. Debus has served in a number of capacities for
Monsanto, and is presently in charge of the company's
product registration and regulatory affairs staff. We have
counseled the Assistant Secretary regarding the range of
assignments which we believe Mr. Debus may perform during
the year, and have recommended that he be given no
assignments in areas of scientific or biotechnological
research and development, or in areas addressing registra-
tion of chemical or biological products akin to those which
are the subject of research, production and marketing
efforts by Monsanto.

T have also reviewed the proposed position description
which has been prepared for Mr. Debus and the form SF-278,
Financial Disclosure Report, which he has filed. Based
upon the duties described, and considering both Mr. Debus’
continuing relationship with Monsanto, and his other
financial interests as reflected in the SF-278, I conclude
that the proposed assignment areas for Mr. Debus give rise
to no actual or apparent conflict of interest under

‘ applicable laws or regulations.




My Debus

Pos. No. 05?]

u.s. Depart‘ent of Agriculture
Office of the Secretary
Assistant Secretary for Marketing
and Inspection Services
Special Assistant to the Assistant Secretary
for Marketing and Inspection Services
ES-0301

I. INTRODUCTION

The Assistant Secretary for Marketing and Inspection Services has supervisory
responsibility over seven agencies of the U.S. Department of Agriculture.

Five of the agencies have direct regulatory responsibility as a part of their
mission. They are: Agricultural Marketing Service (AMS); Animal Plant Health
Inspection Service (APHIS) ; Federal Grain Inspection Service (FGIS); Food
Safety Inspection Service (FSIS); and Packers and Stockyards4Administration
(P§SA). The other two agencies have primary responsibility in research and
economic analysis. There are Agricultural Cooperative Service (ACS) and the
0ffice of Transportation (OT).

The Special Assistant will be housed in the Immediate Office of the Assistant
Secretary. He will be available for special assignment to individual Marketing
and Inspection Services agencies at the discretion and direction of the
Assistant Secretary. Special assignments may include project development for
the respective agency; intra-agency coordination of activity; inter-agency
coordination with one or more Federal agencies outside of USDA; survey and
interface with nongovernmental organizations and industry and such other
assignments as the Assistant SecTetary may find timely, productive, appropriate
and advisable.

II. DUTIES AND RESPONSIBILITIES

Although duties and responsibilities may vary during the assignment period
and in accordance with developing needs and problems, the following are
representative of scope, complexity, and importance: (Because the Special
Assistant is affiliated with the President's Commission on Executive Exchange

“major shifts in assignments must be reviewed in advance with the Special

Assistant and the Commission to determine that there is no possibility of a
conflict of interest or the appearance of a conflict of interest with the
previous or anticipated corporate responsibilities of the Special Assistant)

1. Assist in developing alternative for disposal and conservation of animal

carcasses exposed to infectious diseases (e.g., a foot-and-mouth disease
outbreak).

‘ 2. Conduct survey and provide recommendations on aflatoxin and measurement -

methods.



3. Reviéw the egg products residue monitoring program.

4. Develop a new diagnostic and screening test approval process, including
development of guidelines for approvals.

5. Interface with the Food and Drug Administration on behalf of agency
issues.

6. Assist in on-going laboratory consolidation initiative, including the
development of standards for laboratory safety, training and quality
assurance.

III. SCOPE AND EFFECT OF WORK

The broad, varied and complex programs and activities directed by the Assistant
Secretary, and in which the incumbent will be a part of during this one year
assignment, are national in scope and significance and have significent impact
either directly or indirectly on all citizens as recipient of marketing and
inspection programs and related programs.

IV. SUPERVISION AND GUIDANCE RECEIVED

The incumbent work under veTy general guidance of the Assistant Secretary for
Marketing and Inspection Services and in accordance with his general viewpoints.
He is also guided by applicable legislation, court decisions and Congressional
intent as expressed at hearings and in committee reports.

V. MENTAL DEMANDS

The incumbent must possess the ability to work under pressure of a heavy
workload and immediate deadlines; must be capable of carrying out many and
varied assignments during this one year assignment.



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON. D.C. 20503

7
May 16, 1989 . r )y

LEGISLATIVE REFERRAL MEMORANDUM

Legislative Liaison Officer -

Office of Personnel Management-Jim Woodruff-632-5524
President’s Commission on Executive Exchange

Office of Government Ethics-Jane Ley-523-5757

SUBJECT: Department of Justice views on PCEE draft bill "To amend
provisions regarding Executive Exchange program
Voluntary Services Act of 1986."

The Office of Management and Budget requests the views of your
agency on the above subject before advising on its relationship

to the program of the President, in accordance with OMB
’ Circular A-19.
t

A response to this request for your views is needed no later than
Tuesday, May 30, 1989.

Questions should be referred to Hilda Schreiber (395-7362), the

legislative analyst in this office.

Naomi R. Sweeney for
Assistant Director for
Legislative Reference

Enclosures

@
.\‘



U.S. Department of Justice

Office of Legislative and Intergovernmental Affairs

Office of the Assistant Attorney General Washington, D.C. 20530
NA\! 15 19

The Honorable Richard G. Darman
Director

Office of Management and Budget
Washington, D. C. 20503

Dear Mr. Darman:

Proposed amendments to the Executive Exchange Program
Voluntary Services Act of 1986 have been sent to the Department
of Justice for comment. The Department has a particular interest
in the legislation, beyond that of any executive branch agency
which might be affected by the program, because the Department is
responsible for enforcement of criminal conflicts of interest
statutes, which are in direct conflict with the proposed legis-
lation. Because the Department of Justice regards the proposed
legislation as creating a situation in conflict with the princi-
ples of good government reflected in the conflicts of interest
statutes, and as being in conflict with the principles underlying
the President's proposed ethics legislation now pending before
Congress, the Department of Justice would oppose this legisla-
tion, and recommends that it not be submitted to Congress.

The legislation is proposed by the President's Commission on
Executive Exchange, and would amend the Executive Exchange
Program Voluntary Services Act of 1986. The background of the
proposed amendments is that for many years the United States has
coordinated an Executive Exchange program, pursuant to which
executives in private industry would come to work for a limited
period of time, usually one year, for the Government, in pursuit
of the dual goals of providing private industry with an otherwise
unattainable understanding of governmental processes and of
providing the agencies with a regular infusion of fresh ideas and
attitudes. Historically, participants in the program were
provided leaves of absence from their companies, and were
compensated by the Government at federal salary levels for the
work performed.




In 1986, legislation was passed to provide for an experi-
mental program for acceptance of "volunteer" 1/ services to the
Government. Apparently because of the steadily increasing salary
gap at the executive level, it was reported that recruitment of
program participants was becoming impossible; the financial
sacrifice was too great. Therefore, the Executive Exchange
Program Voluntary Services Act of 1986 was passed. The Act
established a three-year experimental program, pursuant to which

up to ten private sector executives would be placed in the

federal agencies. However, they would not be paid by the
Government; their salaries and benefits would continue to be paid
by their private employers. The law provides that no federal

employees may be displaced by the volunteer, and that the
volunteer is subject to all conflicts of interest, financial
disclosure and standards of conduct regulations. At the end of
the three-year experiment (which would be next fall), GAO was to

conduct a study of the program and submit recommendations for any
further legislation.

GAO has completed its report and recommends continuation of

the program. The President's Commission on Executive Exchange
has proposed that new legislation be passed immediately, in order
to facilitate recruitment of executives for the coming year. The
Commission's proposal would significantly expand the program, as
well as make it permanent. Its major changes would (1) include
scientists and engineers in the program, as well as executives
and managers, (2) make the program permanent, and (3) provide for

an unlimited number of participants. 2/

Based on the current state of the record, the Department of
Justice opposes this proposal. 1Its opposition rests on general

1/ The services are volunteer only in the sense that the
Government does not have to pay the participants' salaries; the
executives participating in the exchange are compensated for
their services by their respective private employers.

2 The Department of Justice has no particular objection to the
first change, though it seems that the purpose of the program has
little application to scientists and engineers; through joint
projects and professional conferences, it appears likely that
there is already a great deal of communication and exchange of
ideas between the public and private sectors of those
professional communities.
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policy grounds, specific problems that the program would create
for law enforcement, and specific practical problems that appear
to us to be inherent in the proposal. Our review of the assess-
ment prepared by the GAO also raises serious concerns that
ongoing, obvious conflicts of interest in the program may have
been overlooked by the Commission and GAO.

Risk of Actual Conflicts of Interest

The theory underlying this proposal -- that it is appro-
priate for private interests to pay for a federal function --
flies in the face of the underlying principle of a number of
federal statutes, including the Anti-Deficiency Act, 31 U.S.C.
§ 1341 et seq., the bribery statute, forbidding acceptance of
anything of value for official acts, and federal conflicts of
interest provisions, including section 208, forbidding partici-
pation by a public official in any matter in which a party with
whom the public official has an arrangement concerning future
employment has a financial interest, and section 209, which
forbids receipt of compensation from anyone other than the
United States for official services. These strict restrictions
-- which include felony penalties -- on what may in many cir-
cumstances seem innocuous or even desirable actions are
critically necessary to ensure both accountability and absence of
conflicts of interest in government. In spite of the assurances
in the GAO report, we are concerned that through inadvertence,
some of these statutes may have been violated in the course of
this program.

For example, it is a crime for any of these program
volunteers to work on any matter which will have a direct and
predictable effect on their companies, including participating in
general rulemaking, the establishment of general policy or
standards, or legislative activities. See 18 U.S5.C. § 208. A
brief review of the program participants, their companies and the
agencies with which they were placed (listed at the end of the
GAO review) raises serious concerns that this criminal statute
may have been overlooked or misinterpreted by the Commission. To
cite one example from the GAO chart, it seems unlikely that a
senior executive for the Monsanto Agricultural Corporation could
spend a productive year working for the Department of Agriculture
as an Assistant to the Assistant Secretary for Marketing and
Inspection Services without working on projects in which Monsanto
had a financial interest.

It also concerns us that no mention is made in the GAO
report of whether section 207, which governs post—-employment
conflicts of interest, and limits the ability of £former
government workers to contact their former government office, has




been a problem in the context of this program. It may be that
there have been no section 207 problems, though we would like to
be reassured of that. In sum, before we would feel confident

that adequate controls are in place, we would want to see a far
more detailed accounting of how the conflicts of interest issue
inherent in this program was handled by the Commission than is
contained in the GAO report.

One problem is that it appears that in preparing its report,
GAO relied primarily on surveys of program participants to
determine whether there had been any conflicts of interest
problems rather than conducting its own independent analysis; it
is striking that even using this methodology, with its obvious
limitations, a full ten percent of the respondents felt that
there was a great or very dgreat potential for conflicts of
interest in the program, and ten percent also felt that
Commission procedures would have little or no effectiveness in
detecting or avoiding any conflict that existed.

The Appearance of Conflicts of Interest

A second problem is the widespread appearance -of conflicts
of interest involved here, even if in fact the Commission has
been successful in avoiding actual conflicts. Given the high
level and sensitivity of several of the positions in which
program participants have been placed, we can well imagine that
many would regard it as inappropriate on its face that individuals
who not only have no long-term commitment to government, but who
indeed are being paid by private interests, are in those posi-
tions. Despite the disclaimer in the statute, the participants
in this program are by definition engaged in conduct which would
be crimes if committed by any other individual, a situation which

surely creates an improper appearance. They are receiving
something of value -- their salaries, paid by private companies
—— for or because of their official acts, which would be a
criminal gratuity. See 18 U.S5.C. § 201(c). They are receiving

compensation paid by someone other than the federal government
for their services as employees of the Government, which would be
a criminal supplementation of income. See 18 U.S5.C. § 209.
Further, it may well be that program volunteers have participated
in matters which will have a direct and predictable effect on
their private employer, see 18 U.S.C. § 208. The GAO report is
not sufficiently detailed to allow us to assess how the program
has actually worked. It is difficult as a matter of theory to
articulate why conduct which would be a felony if engaged in by
one federal worker is perfectly alright, indeed encouraged, when
engaged in by his or her coworker on a project.




Additional Concerns

A number of other concerns seem to us to be implicated by
the proposal, beyond strictly criminal concerns. The proposed
unlimited number of positions, and unlimited period of time
during which the volunteers may serve, seem to us inevitably to
lead to agencies becoming increasingly reliant on the services of
these "free" workers. We are familiar with the press of
budgetary concerns, and can readily imagine the pressure on
agency managers to enhance their congressionally authorized
budgets with free off-budget workers on a regular, continuing
basis; however, this not only reduces needed accountability, but
distorts the budgetary process and decision making within the
Government over the allocation of resources.

The effect of this program on federal worker morale is
another problem that deserves close attention. For one thing,
the job descriptions of the positions that the volunteers are
filling describe extraordinarily exciting and challenging
responsibilities, precisely the sort of assignments that dedi-
cated career employees covet. The legislation purports to
guarantee that the program would not displace any career workers,
but unless the GAO were able to document that work done by these
individuals would otherwise not have been done, at the very least
it would appear that career workers are losing assignment pos-
sibilities that otherwise would have been available. Further-
more, the demoralizing influence on the career federal employee
of observing a coworker receive significantly more salary for the
same work otherwise performed for a federal salary is not hard to
imagine. No longer could he or she be consoled with the reminder
that it is the challenge and satisfaction of the work that makes
federal service worthwhile; after all, the coworker from the
exchange program is getting to do the same work, and 1is being
paid a great deal more for it. It appears that the GAO made no
effort to interview federal employee associates of the volunteers
to determine whether such career employees were troubled by the
facial unfairness of the salary paid their coworkers, or whether
they felt that qualified federal employees had lost appealing
assignments to the free workers.

Conclusion

In general, it is our view that the principle underlying the
criminal statutes we enforce -- that federal salaries should be
paid by the Government, not by private interests unaccountable to
the public -- is a sound one that is severely undercut by this
proposal. The federal conflicts of interest statutes are designed
to foster confidence in the integrity and objectivity of both
officials in Government and in the decision-making process of



Government. They are designed to ensure that decisions of public
importance will not be unduly influenced by private considera-
tions, to ensure fairness and equal treatment for those who deal
with the Government, and to prevent the unfair use of public
office and inside information for private gain. See, €.9.,
Executive Order 12674 (April 12, 1989). We see no means by which
accountability and absence of conflict of interest, important
underpinnings of good government, can be ensured or policed in
the context of this program.

The pressure of serving two masters, which each participant
in the program must do, leads inevitably to unacceptable
conflicts of interest that we should not accept within the
Government. We conclude that this program presents unacceptably
high risks of serious conflicts of interest and harm to federal
interests while offering very modest financial savings, and
therefore recommend against the legislation.

Sincerely,

M B

Carol T. Crawford

Acting Assistant Attorney General



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET SP Ec l A L
WASHINGTON, D.C. 20503
June 1, 1989

LEGISLATIVE REFERRAL MEMORANDUM

TO3 Legislative Liaison Officer -

President’s Commission on Executive Exchange

SUBJECT: Views of the Office of Government Ethics on PCEE draft
bill and Justice Department comments thereon.

The Office of Management and Budget requests the views of your
agency on the above subject before advising on its relationship

to the program of the President, in accordance with OMB
Circular A-19.

A response to this request for your views is needed no later than
Friday, June 9, 1989.

Questions should be referred to Hilda Schreiber (395-7362), the
legislative analyst in this office.

Naomi R. Sweeney for
Assistant Director for
Legislative Reference

Enclosures
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United States

Office of Government Ethics
P.O. Box 14108
Washington, D.C. 20044

June 1, 1989

MEMORANDUM -

TO: Naomi R. Sweeney for
Assistant Director for
Legislative Reference

/‘ 2 # ) ’ /
FROM: Frank Q. Nebeke;‘,’é(/ﬂ,,z-;é L;,Z_]%.. o rlr—
= .

Director
SUBJ: DOJ Views on PCEE draft bill

Members of my staff have reviewed the Department of Justice’s
views on the President’s Executive Exchange drall bill which would
allow in part for an unlimited number of Exchange participants
from the private sector to continue to recieve their private
salaries during their participation in the program. This Office
wholeheartedly endorses the veiws of the Department. In fact this
Office, in its submission to the President’s Commission on Federal
Ethics Law Reform, recommended that the Commission review PCEE’s
temporary authority to determine whether such a dual status was
appropriate to continue from an ethical standpoint. TFurther, in
the past when this Office had been asked to comment upon earlier
proposals of this nature, we expressed many of these same concerns
contained in DOJ’s letter. Indeed, given the real and apparent
conflict of interest potential and the ‘dublous dual compensation
etructure created by this proposed PCEE program, Lhis draft bill
flies in the face of the President’s announced ethics policies for
this Administration.

We recognize that the PCEE program may have difficulty in
attracting individuals to Lhe program because of the level of
government salaries. This is Lrue of the government in general.
Individuals who serve in government positions do owe their
allegiance to the public and there is no more direct reminder of
that than who pays their salaries., While an exchange program can
bring about needed cross-fertilizalion of ideas and perspectives,
a proposal of this kind comes at too high a cost and should not be
a part of the Administration’s program.

e

CON 132-84-C
Mareh 1088
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The President’s Commission on Executive Exchange
THE WHITE HOUSE

February 23, 1989

Mr. James C. Murr

Assistant Director

Legislative References

Office of Management and Budget
New Executive Office Building
Washington, DC 20503

Dear Mr. Murr:

The President's Commission on Executive Exchange hereby
submits for clearance by the Office of Management and Budget
proposed legislation to amend PL 99-424: Executive Exchange
Program Voluntary Services Act of 1986.

This current Act provides the Commission with the authority
to establish an experimental program in which private-sector
corporations pay senior corporate executives their salaries and
related benefits as they volunteer their services to the Federal
government. This program is limited to ten participants per
fiscal year for three years. This program runs from fiscal year
1987 through 1989.

The Commission has found that this Act has become a serious
impediment to recruitment for the Exchange program. Such a
limitation on the number of participants and the temporary nature
of this Act discourages some executives from entering the program
knowing that the limit has been reached. 1In addition,
corporations are unwilling to send their top executives into the
program knowing that it will cease at the end of September 1989.

We are in the height of our recruitment and time is of the
essence.

The Commission strongly believes that the draft legislation
would significantly enhance opportunities to recruit outstanding
private sector executives into the Federal government. Our
proposed legislation would eliminate the limitation on the number
of participants, expand the kind of participants, and 1lift the
three-year statutory period.

As I mentioned to you over the telephone, the General
Accounting Office (GAO) has informally recommended continuation
of this program. I have asked Mr. William Bosher, with GAO to

~call your office to confirm this.

744 Jackson Place N.W.  Washington, D.C. 20503  (202) 395-4616
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We would appreciate prompt clearance of the proposed
legislation so that the 10lst Congress may take it up at its
earliest convenience. I concur with you and believe that time is
short and we need to send this proposal to three agencies for
their review and comments.

I have enclosed six copies of the proposed legislation;
section-by-section analysis; and transmittal letters to the
President of the Senate and the Speaker of the House of
Representatives.

Thank you for your prompt response and support.
Cordially,

Nt & (osbdes

Gﬁne G. Walker
Executive Director



A BILL

To amend provisions regarding Executive Exchange Program

Voluntary Services Act of 1986.

Be it enacted by the Senate and House of Representatives of

the United States of America in Congress assembled, that 5 U.S.C.

4103 Note, 100 Stat.964 is amended as follows:
(1) Section 2(2) is amended -

(A) by striking out "the term 'particiﬁant in an
executive exchange program' means an executive, manager
or other individual from the private sector
participating in an executive exchange program
administered by the President's Commission on Executive
Exchange (described in Executive Order 12493, dated
December 5, 1984) or by a successor entity in
function;" and by inserting, in lieu, the following:
"the term 'participant in an executive exchange
program' means and executive, manager, scientist,
engineer or other individual from the private sector
participating in an executive exchange program
administered by the President's Commission on Executive
Exchange (described in Executive Order 12493, dated
December 5, 1984 and Executive Order 12591, dated April

10, 1987) or by a successor entity in function;"



(2)

(3)

(4)

(5)

(6)

(7)

Section 3(a) is amended -

(A) by striking out "The President may establish an
experimental program, to be conducted during fiscal

years 1987 through 1989," and by inserting, in lieu,
the following:

"The President may establish a program,"

Section 3(c) (1) is amended -

(A) by striking out "experimental."

Section 3(d) is amended -
(A) by striking out "Not more than ten individuals may
commence participation in the experimental program

during any fiscal year."

Section 3(e) (1) is amended -
(A) by striking out "(e)" and by inserting, in lieu,
the following "(d)"; and

(B) by striking out "experimental."

Section 3(e) (2) is amended -

(A) by striking out "experimental."

Section 4 is repealed.



SUMMARY AND SECTION BY SECTION ANALYSIS

SUMMARY :

The proposed legislation would amend the Executive Exchange
Program Voluntary Act of 1986 and provide for the establishment
of an exchange program to allow the Federal government to accept
the voluntary services of private-sector executives, managers,
scientists, engineers and other individuals without restriction
as to number of participants and duration of the program.

Currently, legislation provides the Commission with the
authority to establish an experimental program in which private-
sector corporations pay senior corporate executives their
salaries and related benefits as they volunteer their services to
the Federal government. This program is limited to ten
participants per fiscal year for three years. This program runs
from fiscal year 1987 through 1989.

SECTION BY SECTION ANALYSIS:
Section 1 is the short title.

Section 2 is the definitional section. In it "participant in an
executive exchange program" is defined as an individual
participating in an Executive Exchange Program and in the
President's Science and Technology Exchange Initiative of the
President's Commission on Executive Exchange. It serves to expand
the program to not only include the Executive Exchange Program
but also the Science and Technology Exchange Initiative of the
President's Commission on Executive Exchange.

Section 3 permits the President to establish a program to accept
the services of volunteers from the private sector without
limitation on number of participants and duration of program.
Participants would be allowed to volunteer their services to the
Federal government provided the nominating organization pays the
salary and related benefits of the volunteer and the acceptance
of the service would not displace a government employee. In
addition, the volunteers would be considered Federal employees
for all purposes except those of pay, retirement, health
insurance, life insurance and leave. They would for example, be
subject to all the conflict of interest and financial disclosure
provisions of the Ethics in Government Act of 1978.
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Public Law 99-424
99th Congress
[H.R.3002]

dn der -

To provide for the establishment of an experimental program relating to the acceot-

. ance of voiuntary services from participants in an executive exchange program of
the Government.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Exeéutiw};e Exchange Program
Voluntary Services Act of 1986”.

SEC. 2. DEFINITIONS.

For the purposes of this Act—

(1) the term “Government” means the Government of the
United States;

(2) the term “participant in-an executive exchange program”
means an executive, manager, or other individual from the
private sector participating in an executive exchange program
administered by the President’s Commission on Executive Ex-
change (described in Executive Order 12493, dated December 3,
1984) or by a successor entity in function:

(3) the term “agency” means an Executive agency (as defined
by section 105 of title 5. United States Code), the United States
Postal Service, and the Postai Rate Commission; and

(4) the term “‘employee of the Government’’ means an individ-
ual employed in or under an agency.

SEC. 3. EXPERIMENTAL PROGRAM.

(a) The President may establish an experimental program. to be
conducted during fiscal vears 1987 through 1989, under which voi-
untary services may be accepted by the Government, without regard
to section 1342 of title 31, United States Code.

(b) Under the program, the voluntary services of a2n individuai
may be accepted if—

(1) such individual is a participant in an executive exchange
program;

(2) the acceptance of such services will not result in the
dispiacement of any employee of the Government: and

(3) the voluntary services wiil be performed in or under an
agency.

(cX1) An individual performing voluntary services under the
expcerimental program shalil, for purposes of any laws, rules, and
regulations of the United States (inciuding those relating to conilicts
of interest. tinancial disclosure, and standards of conduct) be consid-
ered an individual emploved in or under the agency to which
assigned. except that such individual shail not be covered by chapter
51, 33. 63, 33, 37, or 39 of title 5. United States Code. or any
comparable provision relating to pay, leave, retirement. life insur-
ance.or heaith benetits for empioyees of the Government.
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(d) Not more than ten individuals may commence participation in
the experimental program during any fiscal year. ;
(eX1) Nothing in this Act shall prevent—
(A) the continuation of pay and other benefits from the-
private-sector empioyer, or
(B) continued participation in a bona fide pension, retirement,
group life, heaith or accident insurance, profit-sharing, stock
bonus, or other empioyee weifare or benerfit plan maintained by
the private-sector employer,
for an individual performing voluntary services in the experimental
program.
(2) For the purpose of this section, the term “private-sector em-
ployer”’, as used with respect to an individual, means the corpora-
tion or other person by which such individual was empioyed
immediately before beginning to perform voluntary services in the
experimental program.

SEC. {. REPORTS.

Not later than March 31. 1989, the General Accounting Office
shall transmit to the Congress a report on the experimental pro-
gram under this Act. The report shail inciude a description of the
administration of the program, the findings of the Generzi Account-
ing Office relating to the auvantages and dxsadvantages ol  accepting
voluntary services from participants in an executive exchange pro-
gram, and recommendations for legisiation (if any) relating to the
continuation of the program.
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Presidential Documents

Executive Order 12574 of November 20, 1988

Establishing an Experimental Program Within the President’s
Commission on Executive Exchange

By the authority vested in me as President by the Constitution and statutes of
the United States of America, including the Executive Exchange Program
Voluntary Services Act of 1986 (5 U.S.C. 4103 note, 100 Stat. 964), it is hereby
ordered as follows:

Section 1. Establishment of the Program. Effective October 1, 1988, there is
established, within the Executive Exchange Program of the President's Com-
mission on Executive Exchange, an experimental program under which Execu-
tive agencies of the government may accept voluntary services for the United

States from private sector participants in the Executive Exchange Program.-

Sec. 2. Program Limits. The experimental program shail be conducted during
the fiscal years 1987 through 1989, and not more than ten individuals may
commence participation in the program during any fiscal year. Acceptance of
voluntary services from such individuais may not resuit in the displacement of
any empioyee of the government. ) .o

Sec. 3. Participant Restrictions. An individual participating in the experimen-
tal program shall be considered an employee of the agency to which assigned
for purposes of any laws, ruies, and regulations of the United States. except
that such individual shail not be covered by chapters 51, 53, 63, 83, 87, or 89 of
title 5. United States Code. or any comparable provisions relating to classifica-
tion, pay, leave, retirement, life insurance, or health benefits for employees of
the government. .

(R st R

THE WHITE HOUSE,
November 20, 1986.




AGENCY AUTHORITY UNDER P.L. 99-424

P.L. 99-424 provides for the establishment of an experimental program for
the acceptance of voluntary services in an executive exchange program with
the Federal Government. The exchange program is administered by the President's
Commission on Executive Exchange in accordance with Executive Order 12574.

Under the law, the executives performing the voluntary services are considered
employed by the agency to which assigned for the purposes of any laws,

rules, and regulations of the United States, except that they are not

covered by chapters 51, 53, 63, 83, 87, or 89, of title 5, United States

Code relating to classification, pay, leave, retirement, life insurance,

and health benefits.

The volunteer executives are not, however, exempt from the title 5 definition
of Federal civilian employee (5 U.S.C. 2105(a) (1)). &As employees, the
executive volunteers must be appointed by an authorized official, be engaged
in the performance of a Federal function, and be subject to supervision by

an authorized agency official.

To appoint the executive volunteers, agencies should use Schedule A 213.3102(k) ,
designed for appointments to positions without compensation provided the
appointments thereto meet the requirements of applicable laws relating to
compensation. The second authority agencies should cite is P.L. 99-424,

the statutory basis which permits agencies to accept the volunteer services.

The SF 50, Notification of Personnel Action, for the executive volunteers
should show the Schedule A 213.3102(k) authority, documented as "WKM" and
the P.L. 99-424 authority, documented as "ZLM". The SF 50 should also
show Pay Plan as "Zz" and Pay Basis as "WC". The SF 50 should contain the
following remark:

"Under P.L. 99-424 volunteers are considered employed by the agency to
which assigned for the purposes of any laws, rules, and regulations of
the United States, except that they are not covered by chapters 51, 53,
63, 83, 87, or 89 of title 5 United States Code."

If the position to which the individual is appointed is considered equivalent
to either GS-16 or above or SES, the agency, in addition to preparing an SF 50,
should report the appointment to the Office of Executive Personnel by an

OPM Form 1390, Executive Personnel Transaction. On the Form 1390, the
position should be designated "OT" in the Position Number, the Pay Plan

should be "zz", and the Appointing Authority should be "SA". The Agency
Remarks on the Form 1390 should contain the following statement: "Voluntary
service in the Executive Exchange Program under P.L. 99-424."



The President’s Commission on Executive Exchange
THE WHITE HOUSE

COMMISSION POLICY
ON
VOLUNTARY SERVICES PROGRAM,
EXECUTIVE COMPENSATION AND BENEFITS

The Voluntary Services Program, authorized by P.L. 99-424 and
E.O. 12574, allows certain private-sector executives to
participate in the President's Commission on Executive Exchange
and serve with the Federal government on a voluntary basis, with
their compensation and other benefits being continued by their
private-sector employer.

The primary intent of the Commission seeking this program
authorization was to ameliorate problems in recruiting senior
business executives by allowing them to continue to receive their
private-sector salaries and certain other benefits thus avoiding
significant pay cuts which would otherwise be required by the
Federal pay cap. Inherent in this intent is the concept that
such executives should also gain no economic advantage by program
participation.

For executive compensation purposes, P.L. 99-424 authorizes the
continuation of a) pay; b) bona fide pension, retirement, group
health, health or accident insurance, profit-sharing, stock
bonus, employee welfare or benefit plans; and c) other benefits.
Notwithstanding the continuation of pay and other benefits, the
executives in this program are otherwise considered full Federal
employees, and as such should be guided by the more narrow rules
governing benefits generally applicable to employees in the
Federal government.

Consequently, it is the Commission's policy that the term “"other
benefits" should be narrowly construed. Herein below is a list
of benefits that may be permitted by private-sector employers:

1) Relocation expenses incident to program participation.
Such relocation expenses might include housing costs and
related expenses; reimbursements of brokers' fees and
other costs of buying, selling or renting a home; moving
expenses for household goods; travel expenses for the
executive and family; house-hunting trips; and temporary
housing: provided that such expenses were directly
related to the move and were incurred prior to the first
day of government employment;

2) Emergency and hardship travel and lodging expenses;
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3} Educational expenses for the International Exchange
Executive's dependents; and

4) Reentry expenses incident to program participation.
These expenses would necessarily provide for up to four
return trips by the executive to his or her private-
sector employer for purposes of discussing reentry
arrangements.

Tt should be noted that the above benefits are not all inclusive.
The Executive Director has the discretion to grant or deny
additional benefits on a case-by-case basis in recognition of an
unusual or particular circumstance. Furthermore, benefits made
available to a participant by his or her private-sector employer
are permitted only to the extent that they are also available to
similarly situated employees in the company.

The Commission necessarily reserves the right to unilaterally
change any of the policies or guidelines. Changes will be
communicated through official notices.

All prior Commission policies regarding executive compensation

and benefits under the Voluntary Services Program are hereby null
and void.

Ko T e f 72127
une G. Walker Date

' Executive Director
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We stress to each corporation participating under this act, that
the above other benefits are available to the Executive to the
extent that these benefits are also available to other similarly
situated employees and any additional benefits, such as company
cars, expense accounts, telephone credit cards and the like are
not permitted.

Since my appointment as Executive Director in 1981, the
Commission has consistently sought the Office of Government
Ethics advice and counsel for possible breach of ethics. In
addition, the Commission has consistently kept your office
informed on any real or apparent conflict-of-interest problems.

We have been indeed grateful to Director Martin's insight and
understanding of our unique program. I look forward to our
continuing cooperation.

For your convenience, I have enclosed a copy of 1) the Voluntary
Services Act; 2) Executive Order 12574; and 3) our Procedures and
Directives brochure.

Cordially,

June G. Walker
Executive Director

Enclosures

The Honorable Frank Q. Nebeker
Director

Office of Government Ethics
Post Office Box 14108
Washington, DC 20044



