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The Honorable Barbara H. Franklin
Secretary

Department of Commerce

14th Street and Constitution Avenue, N.W.
Washington, D.C. 20230

Dear Secretary Franklin:

Enclosed is a letter I have sent to the Secretary of Energy,
the Attorney General, and the Director of the Office of
Management and Budget regarding two bills S. 1569 and H.R. 6185.
Both relate to the administration of the courts. Aas you can see,
I have urged that the President sign H.R. 6185 and not S. 1569
because H.R. 6185 does not abclish the Temporary Emergency Court .
of Appeals (TECA}.

I am advised that you and your Department, apparently at the
urging of the National Chamber of Commerce, have recommended to
the President that he not sign H.R. 6189 and that he sign S. 1569
which would provide for the abolishment of TECA. I view that as
a totally improper recommendation from your agency which has
nothing to do with TECA or the relevant oil overcharge cases, and
wonder why you have decided to inject yourself and your
Department into this matter. Indeed, I view this action by you,
if true, as an unfriendly act and request that you explain why
you have taken this position and that you identify and provide
all communications to you or your Department about this matter.

I believe that your recommendation is anti-consumer and could
result in a delay of oil overcharge cases. Most importantly, it
is capitulation to violators of the law.

I strongly urge that you quickly reconsider this
recommendation and support my request to the above agencies.




The Honorable Barbara H. Franklin
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With every good wish.

//

JOHN D. DING
CHAIRMAN

cc: The Honorable James D. Watkins, Secretary
Department of Energy

The Honorable William P. Barr, Attorney General
Department of Justice

The Honorable Richard G. Darman, Director
Office of Management and Budget

The Honorable James A. Baker, Chief of Staff
The White House

Mr. Boyden Gray, Counsel to the President
The White House




GNE HUNDRED SECOND CONGRELS

JOHN D, DINGELL, MICHIGAN, CHAIRMAN

® JAMES H. SCHEUEA, NEW ’g‘;\‘nx :EHMJF.MLEHTMN;W W“mnuu ,
HENRY A WAXMAN, CALIFORNIA L0S J. 0, CALY
PHILIP AL SHARP INDIANA MATTHEW J. AINALDO, NEW JERSEY .S, ﬁﬂllﬂt of Beprtﬂtntatmzﬁ
EDWARD J, MARKEY, MASSACHUSETTS WILLIAM E DANNEMEYER, CALIFORNIA X
AL SWIFT. WASHINGTCN DON RITTER, PENNSYLYANIA
A ms e & By, . WIAGA Conunittee on Energy and Lommerce
LT TAUTIN, LOUISIANA AACRALL G SXLEY, OHIO i i(ni
W.J, “BILLY" TAUZIN, LD i
W L MERARL S, ALORDA Room 2125, Ragburn Wouse Sifice Building
PH M. HALL TEXAS COLORADQ .
DENNIS £, ECKART, OHIO S0k BAHTON, TEXAS W ashington, BL 20515-6115
BILL RICHARDSON, NEW MEXICO SONNY CALLAHAN, ALABAMA
JIM SLATTERY. KANSAS ALEX MSMILLAN, NORTH CAROLINA
GERRY SIKORSKI, MINNESOTA L DENKIS HASTERT, ILUKCIS
JOMN BRYANT, TEXAS CLYDE C. HOLLOWAY, LOUISLARA
RICK BOUCHER VIRGINIA FRED UPTON, MICHIGAN
JiM CODPER. TENNESSEE octOber 15 ' 19 9 2

TERRY L S8AUCE. ILLINDIS

J. ROY ROWLAND, GEORGLA

THOMAS J. MANTON, NEW YORK
EDOLPHUS TOWNS, REW YORX

€. THOMAS MEMILLEN, MARYLAND
GERAY E. STUDDS, MASSACHUSETTS
PETER H, KOSTMAYER, PENNSYLYAMNLA
RICHARD H. LEXMAN, CALIFORNIA
CLAUDE HARRIS, ALABAMA

JOHM 5. ORLANDO, CHIEF GF STAFF
ALAN J. ROTH, CHIEF COUNSEL

The Honorable James D. Watkins
Secretary

Department of Energy

1000 Independence Avenue, S.W.
wWwashington, D.C. 20585

Attorney General

Department of Justice

10th Street and Constitution Avenue, N.W.
Washington, D.C. 20530

The Honorable Richard G. Darman
Director

Ooffice of Management and Budget
01d Executive Office Building
Washington, D.C. 20503

The Honorable William P. Barr
Dear Secretary Watkins, Attorney General Barr, and Mr. Darman:

During the last moments of the 102nd Congress, the Congress
passed two bills, S. 1569 and H.R. 6183, both entitled the
nFederal Courts Administration Act of 1992." Both are quite
similar. H.R. 6185, however, unlike S. 1569, does not abolish
the Temporary Emergency Court of Appeals (TECA) established by
section 211 of the Economic Stabilization Act of 1970 to handle
appeals in the case of oil overcharge enforcement cases still
pending at the Department of Energy, the Federal Energy
Regulatory Commission (FERC), the Federal District Courts, and
the bankruptcy courts.

This significant and important difference is a result of
| this committee’s action on the House floor when 1 explained to
i the Leadership of the House Judiciary Committee that abolition of
| TECA was premature (since TECA still has pending cases and can
| expect more) and would favor the oil industry, not the Federal
treasury, the States, or consumers. As a result, the TECA
abolition provisions were deleted when the House returned H.R.
6185 to the Senate on October 6. The Senate then passed H.R.
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6185 on October 7, as amended by the House. Unfortunately, this
committee did not learn of the provision in the companion bill,
S. 1569, until after Senate action on that bill on October 7.
Indeed, the Senate passed both bills on the same day and sent
them to the President.

Completed enforcement actions in oil overcharge cases have
resulted in over $12 billion in payments by oil companies and
others to the treasury, the States, and consumers. I understand
from the enclosed document from the Economic Regulatory
Administration that there are at least 6 cases now pending in
TECA, plus an additional 60 cases in the pipeline that could
reach TECA. The total dollar value of these cases is over $3
billion. The “"cities Service" or "Occidental Petroleum" case is
at the $1 billion level, including interest. An appeal on a DOE
enforcement subpoena is one of the 6 matters at TECA. This
committee urged issuance of the subpoena because of fraud
allegations. Occidental Petroleum has resisted the subpoena.

I want to emphasize that I am particularly disturbed that
the Energy Department never discussed these bills with this
Committee (or notified us of their impact on TECA) even though
they both affected oil overcharge cases, including the $1 billion
rcities Service" case now at the FERC and TECA. The Energy
Department knows that these cases and their resolution have long
been a concern to this Committee. I request a DOE explanation.

I also want to know why the House Judiciary Committee did not
receive better information about the status of these cases from
the DOE or the Administration generally.

S. 1569 amends the 1970 Act and the Natural Gas Policy Act;
H.R. 6185 does not. Under S. 1569, the authority for TECA would
end for cases not submitted to a TECA panel and such cases would
hereafter be assigned to the United States Court of Appeals for
the Federal Circuit. That court, which largely concentrates on
patent matters, would have to learn this complex, regulatory oil
overcharge violation scheme and probably establish new rules.
That will take valuable time.

Just as importantly, the Federal Circuit would not be bound,
under the bill, by the TECA precedents or rules. Predictability
would be destroyed and rules could be changed that would hinder
the ability of the DOE to obtain appropriate settlements and
otherwise complete enforcement actions as contemplated by this
Committee and Congress. That surely will delight the oil
companies that are involved in the remaining cases.
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Many of these cases involve the most intransigent firms.
These firms dragged out the process, hoping to be saved by some
action such as abolition of TECA. If S. 1569 is approved, their
owners will smile and wink at the other oil firms that settled or
had their cases decided by TECA. They certainly do not want
predictability. They do not want this new court to be bound by
TECA precedents.

There is no significant cost in retaining TECA. Indeed,
keeping TECA is more efficient, as TECA judges do not need to
learn about the law and regulations governing these cases. If
the costs of a TECA clerk are a concern, I am sure that office
can be consolidated on an administrative basis with other Federal
court clerks.

I strongly urge that you recommend to the President that he
approve H.R. 6185, rather than S. 1569, Except for TECA and a
Court of Claims provision, I understand that H.R. 6185 and
S. 1569 are identical. In short, S. 1569 is not necessary.

I also understand that DOE and the Justice Department, to
their credit, did not seek abolition of TECA. That was
apparently the recommendation of some involved in the
Administrative Office of the U.S. Courts. That Office never
communicated with this Committee about their proposal to abolish
TECA or about its impact on pending cases.

I am providing a copy of this letter to the President’s
Chief of Sstaff and his Counsel. Please ensure that the President
also is provided a copy of this letter.

With every good wish.

JOHN D. DINGELL
CHAIRMAN

c¢c: The Honorable Norman F. Lent, Ranking Minority Member
Committee on Energy and Commerce

The Honorable Jack Brooks, Chairman
Committee on the Judiciary
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The Honorable William J. Hughes, Chairman

Subcommittee on Intellectual Property and
and Judicial Administration

Committee on the Judiciary

The Honorable Philip R. Sharp, Chairman
Subcommittee on Energy and Power i

The Honorable Carlos J. Moorhead, Ranking Minority Member
Subcommittee on Energy and Power

The Honorable Linda Stuntz, Deputy Secretary of Energy
Department of Energy

The Honorable James A. Baker, chief of staff
The White House

Mr. Boyden Gray, Counsel to the President
The White House

The Honorable Chandler L. van Orman, Acting Administrator
Economic Regulatory Administration




ECONOMIC REGULATCRY AUMINISTRATION
UNITED STATES DEPARTMENT OF ENERGY

LISTING OF ERA PETROLEUM PRICE CONTROL
CASES CURRENTLY PENDING IN THE COURTS

1. Pending Before the Temporary .Emergancy Court of

Appeals.
Arco v, DOE TECA No. DC-117
Federal Explover's Dist. Co. v, DOR TECA No. 9-108
Mapco International, Inc. v, FERC TBCA No. DC-119
ional TECA No. DC-120
Propane Industrisl., Inc., v, DOE TECA No. 8-23
United States v. Oxv USA, Ing. TECA No. 2-51
2.
Cantro Patxoleup Co, v. DOE H-90-341
. (D' cm.)
Great Lakes Carbon Corporation v. DOE 91-2601
(D.D.C.)
Sun Cogpany, Inc. v, United States 83-204
~ (D. Del.)
Jones v, DOE . C.A. 78-1235
(0. Kan.)
Murfin., W.R., (Champlin) v, DOE C.A. 79-1258
(D. Kan.)
Citicg Service Company v, DOR C.A. 78-1145
_ (D. Kan.)
Braden-Zenith v. FEA C.A. 76-427-Cé6
(D. Kan.)
Santas Fe Epergy v. DOB 3-79-1247F
[D- m.)
Phillips Petroleum Co, v, DOE C.A. 78-1140
* (Do m.)
Mullins v. DOE - C.A. 90-0108P
' (W.D. Ky.)
United States v. Oxy USA, Inc, 91-CIV-4437
(MM)(S&D.N.Y.)
conoco, Inc, v, DOE C.A. 3-78-321-D
{N.D. Tex.)
Aniroll v, DOE C.A. H=-78-1702
‘ (8.D., Tex.)
United States v, Scruggs Energy CO. H-87-1315

{6.D. Tex.)




In Re: Poweripe Oil Company LA-84-07086 RM
(Bk. C.D. Cal.)
In_Re: Lajet, Inc. 87-01581
(Bk. E.D. La.)
In Re; Laiet, Pender v. Texas Napco, Ing.  91-1053K
(Bk. B.D. La.)
In Re: Mspco Interpational 92-00766-C
: (Bk.N.D. Okls.)
In Re; Shoye Oil Co. TY-82-00229
(Bk. E.D. Tex.)
in Re: Beta Epergyv COrp. 84-01337
- (Bk.N.D. Okla.)
In Re: Dalco Petroleum . 83-01074
' (Bk.N.D. Okla.)
In Re: Shepherd Oi{l Co, ' 84-2015

(Bk. D. Ariz.)
4. Pending Before the Federal Energy Regulatory

Cormission.
J.M. Akin RO90-4-000
Bayport Rafining Co. RO89-5-000
Bata Enexgy COrp. RO86-26-000
CMC Q1] Co. RO87-2-000
BlK Txeding Co. RO88-8-000
Houston Qil & Refining. Inc, RO88-10-000
Kenoo Refining, Ing. . R092-1-000
Mcwhirter Distributing Co., RO90-2-000
Merit Petroleus, Inc. (I) RO86-13-000
Merit Petroleum, Inc. (II) RO90-3-000
Morzison Petroleum Co., INC. R089-7-000
Murphy Odl Corm. RO92-5-000
. RO91-4-000
RO87-24-000
RO89-2-000
ROB87-19-000
ROB7-6-000
RO89-3-000
RO88-11-000
RO90-5-000
RO88-1-000
RO87-25-000.
RO$1-5-000
RO92-2-000




S. Pending Before the DOE's Office of Hearings and

Chevron USA, Ino, LRO-0004
Dalco Petroloym Corp.: HRO-0074
Qang Energy Co, HRO-0124
Gear Petroleum Cg. HRO-0144
gordon Gregson LRO-0001
Oxy USA, Inc, (II) LRO-0003
Shepherd O4l, Inc, KRO-0220
shere 011, Ing, HRO-0077

-~

Total Number of ERA Cases Pending - 60 »

Total Violations Currently
Alleged by DOE in Pending
anomtm .I.III.......I'.II. 91'041'741"17

Estimate of Prejudgment
Interest Currently Due on

mm Vi°1°tim '...II.."I.II._... w

Total Estimated Judgment _
Mmual '.l....‘....‘l'.l...'....I.. 93'0‘1'7‘1"17
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CURTIS COOMBS
PO BX 7463 WESTERN

COLORADO SPRINGS CO 80933 I.INION’ ’MAII.GRAM(@

000757000918 10/21/92 WHSB

MR JAMES A BAKER III jos o A

THE WHITE HOUSE | 0/
WASHINGTON DC 20500 ' 4

DEAR MR. BAKER:

THE BUSINESS COMMUNITY URGES THE PRESIDENT TO SIGN S. 1569, THE
FEDERAL COURTS STUDY COMMITTEE IMPLEMENTATION ACT OF 1992. S. 1569
IS A VITALLY IMPORTANT GOVERNMENT CONTRACTS BILL WHICH WILL PROVIDE
U.S. BUSINESSES CLEARER GUIDELINES ON CERTIFYING GOVERNMENT CONTRACT
CLAIMS.

THE CONGRESS PASSED TWO VERSIONS OF THIS BILL, BUT ONLY S. 1569
MAKES THE NECESSARY CLARIFICATIONS. PLEASE URGE THE PRESIDENT TO
SIGN S. 1569 AS SOON AS POSSIBLE (AND TO POCKET VETO H.R. 6185).
SIGNING S. 1569. INTO LAW WILL HELP SAVE BUSINESSES MILLIONS OF
DOLLARS IN NEEDLESS LITIGATION EXPENSES.

SINCERELY,

CURTIS COOMBS

PO BX 7463
COLORADO SPRINGS CO 80933

51423

12:30 EST

MGMCOMP

To reply by Mailgram Message, see reverse side for Western Union’s toll-free numbers.

R R R R R RS
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Bataoco Industries, Inc.
3901 S.W. 58th Street
Ft. Lauderdale, Fl. 33312

October 21, 1992

The Honorable James A. Baker, III

Chief of Staff and Sentor Counsellor
to the President

The White House

Washington, DC 20500

Dear Mr. Bakens

I am writing to request your support and urge the President to sign into
law S, 1569, the Federal Courts Administration Act of 1992, and to
pocket veto the aiternative bill, HR. 6188, which has also been passed
by both Houses of Congress.

S. 1569 solves a very serioas problem regarding Contract Disputes Act
Certifications and will streamline and expedite the resolution of
comtractor disputes and ensure that cases are decided on their merits.

In these recessionary times, it is very important for small businesses to
have their meriterious claims handled expeditiously and without
unnecessary and costly litigation for the Justice Department. For this
reason, S. 1569 is very important to me.

Stanl€y M. Spitzer, Pres,

81



RCV BY:Xerox Telecopiar 7020 i10-21-32 i10:35AM i GCITT G3=

PORTER, WRIGHT,
MORRIS & ARTHUR
ATTORNEYS AT LAW
DANIEL A, BELLMAN {1 SOUTH HIGH STREET, COLUMBUS, OHIO 43215:3406 OTHER FIEM LOCATIONS:
TELECOPIER: (814) 227-2100

CINCINNATL, OHIO
COLUMBUS, OHIO TELEX: 6503213584 CLEVESAND, OHIO
(614) 227-2120 oY
DAYTON. OH:O
Qctober 20, 1392 N“mgémmu

WASHINGTON, DL

_ VIA EAX: 202-456-2883

The Honorable James A, Baker, IIT

Chief of staff and Senior Counsellor
to the President

The White Hause

Washington, DC 20500

Dear Mr, Baker:

I am writing to request your support and urge the President
to sign into law S. 1569, the Federal Courts Administration Act
of 1992, and to pocket veto the alternative bill, HR. 6185,
which has also been passed by both Houses of Congress.

5. 1569 solves a very serious problem regarding Contract
Disputes Act Certifications and will streamline and expedite
the resolution of contractor disputes and ensure that cases are
decided on their merits.

I represent several small businesses who have Federal
contracts with the Gavernment. During these times of reduced
defense spending, it is very important for Federal contractors
to have their meritorious claims processed expeditiously. The
passage of thig law will eliminata the unnecessary and costly

litigatian ko which tho Justice Dopartment has subjected many
small businesses.

Yours very truly,

Gl A ru

Daniel A. Bellmen

BEL1124(51):01p




Max E. Bleck Raytheon Company

President 141 Spring Street
Lexington MA 02173
617 860 2207

October 13, 1992

The Honorable James A. Baker, III

Chief of Staff and Senior Counsellor
to the President

The White House

Washington, D. C. 20500

Dear Mr. Baker:

I am writing to request your support and urge the President to
sign into law S. 1569, The Federal Courts Administration Act of
1992, and to pocket veto the alternative bill, H.R. 6185, which

has also been passed by both Houses of CongressT

S. 1569 solves a very serious problem regarding Contract Disputes
Act Certifications and will streamline and expedite the
resolution of contractor disputes and ensure that cases are
decided on their merits.

S. 1569 would reinforce the certification requirement, while
simultaneously clarifying once and for all the question of who
can certify a claim on behalf of the contractor. This clarifica-
tion will ensure that certification promotes rather than impedes
the quest for substantive justice with regard to contract claims.

In contrast, H.R. 6185 will increase rather than eliminate
pointless litigation over certification of claims. Certification
would remain a jurisdictional requirement and in any case in
which the certification is challenged it would be necessary, just
as it is today, to litigate whether the certificate is defective.

We are confident that your administration shares the desire of
industry for prompt resolution of claims based on the substantive
merits of those claims, and appreciates the need to eliminate
unnecessary procedural barriers to prompt resolution of those
claims.

Accordingly, we once again urge that the President sign S. 1569
into law and pocket veto H.R. 6185.

Very truly yours,

Yoy & [l




Subsidiary ¢f GM Hughes Electronics

JOHN J. HIGGINS Senior Vice President and General Counsel

October 12, 1992

Via Facsimile & Overnight Courier

The Honorable James A. Baker, lli

Chlef of Staff and Senior Counsellor
to the President

The White House

Wagshington, D.C. 20500

(202) 4566797

(202) 456-2397 Facsimile

Dear Mr. Baker:

The President should sign the Federal Courts Administration Act of 1992 (8. 1568), which includes
much needed legislation to cure defects in a hypertechnical yet costly area of government
contracting. The President should veto H.R. 6185, an alternative bill that does not cure these
defects.

The Certification Reguirement

At the time of its enactment, the Contract disputes Act of 1978 was a necessary plece of unrfymg
legislation. The Act was intended to eliminate dispute resolution differences between the various
Boards of Contract Appeals and between the Boards and the Old Court of Claims.! Unfortunately,
the Act was Iimperfect. During passage of the Act, the U.S. Congress added a little-noticed
amendment, which required certification of contract claims. This obscure requirement was Intended
to give contracting officers a more meaningful hand in the contract dispute resolution process by
forcing early disclosure of relevant claims information by contractors. With that unsuspecting
amendment, Congress created undoubtedly the most litigated several sentences of an act that was
intended to streamline the dispute process. A litigation quagmire developed instead, with both
government and private lawyers having a fleld day ever since.

The changes to the certification requirement in S. 1569 make reasonable tradeoffs between the
original purpose of the requirement and subsequent case law which construed the requirement as
jurisdictional. 8. 1569 continues to recognize the certification requirement, but eliminates its
jurisdictional nature when the contracting officer has denied any claim that was certified.

'Four years after the enactment of the Contract Disputes Act, the government passed the
Federal Courts Improvement Act of 1982. The Court of Claims, with its trial and appellate
departments, was replaced by a trial cour, the Claims Court, and an appellate court, the Court of
Appeals for the Federal Circuit.

Corporate Offices:

7200 Hughes Terrace, Los Angeles, CA 90045
P.O. Box 80028, Los Angeles, CA S0080-0028
{310) 5687400

Fax (310) 649-1983
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The Honorable James A. Baker, IlI
QOctober 12, 1992
Page Two

Claims Court's Jurisdiction Over Nonmonetary Disputes

Similarly, at the time of Contract Disputes Act enactment, the power of the Boards of Contract
Appeals and the then Court of Claims to grant remedies was vastly different. One of the Act's
objectives was to equalize between the two types of tribunals the legal and equitable remedies
available. Unfortunately, because of ancther piece of legislation, the Tucker Act, the Claims Court
has construed its jurisdiction to be limited to claims seeking monetary rather than nonmonetary
relief. Conversely, the Boards of Contract Appeals will take jurisdiction over nonmonetary claims.

S. 1569 would clarify the Claims Court’s jurisdiction to permit it to take Jurisdiction over
nonmonetary appeals. The amendment would once again place the Boards and the Claims Court
on the same footing.

Very truly yours,

Jaghn J. H iné :ﬁ;

JJH:taa

¢ (Via Facsimile & U.S, Mall)
Ms. Lorraine Maskin Lavet
Director
Human Resources, Legal, and Regulatory Affalrs
U.S. Chamber of Commerce
Washington, D.C. 20062-2000
(202) 463-5528
(202) 887-3445 Facsimile
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FAX MESSAGE:

EASTMAN KODAK COMPANY
IMAGING GROUP -

Foderal Government Marketing & Sales

Covarmment & Industry Liaison

"TO: The Honorable James A. Baker III

Chief of Staff, Office of the President
FROM: Billy R. Cooper, Eastman Kodak Company

|
Page + Covear 2 DATE: October 12, 1992 |
|

Comments: |

Contact: Diana Jenes . (703) 524~5174 or Knet/KMX 231-3700
1300 N. 17th Street Suite 1320, Arlingtom, Va. 22203
TELEFAX Numbor (703) 558-3740




0CT-12-1992 14:48 FROM GOUTZINDUS LIAISON OFFICE  TO 92@24562%9'? P.82

! @
nan ] ¥

October 12, 1992

The Hoporalle James A, Baker ILl
chief of Staff
gffice of Lhe President
| The White House
Washingten, D.C.20500

Dear Mr. Baker:

The Eastman Kodak Company is wvas of many companies that have
been working with tke U.5. Chamber of Commerce, the
Electronics Tndustries Association and other groups to have
the Congress clear up the confusion around certification ot
government contractor claims and to ruduce the exceasive
litigation resulting from existing language in the Contract
Disputes Act.

Section 907 of 5. 1569, the "Federal Courty Administraetion
Act of 1992," will fix the problem. It 15 our reguest that
you recommend to the President that he sign S, 1569 and
pocket veto H.R. 6185, an alteérnate version of the bill,
which does not remedy the existing problem.

There has been an inordinate amount of confusion over Section
907 hetween Justice, the White House and the Judiciary
Commnittees over what is really a fairly straightforvard
leeqe. This is an oppartunity for the Administration to
correct an inequity and allow claims cases Lo be tried oOn
their merits; it will be extremely popular in the U.3.
business community.

Thank you for your time, your consideration and your support.

Sinceraly,

Bi11ij. Coopez

Director
Government & Industry Liaison
EASTMAN KODAK COMPANY Kodak
1300 N. Seventeenth Strect, Suite 1370, Arlington, VA 22208-3801 Uil S
{ympc Games

(703) 524-5174 » (703) 558-3740 - FAX

TOTAL P.82




CHAMBER OF COMMERCE
OF THE

UNITED STATES OF AMERICA

October 9, 1992 1615 H Streer, N.W.
RICHARD L. LESHER WasHmngToNn,D. C. 20062
PRESIDENT 202/463-5300
The President
The White House

" Washington, D.C. 20500
Dear Mr. President:

The U.S. Chamber of Commerce Federation of local and state chambers of
commerce, businesses, and associations strongly supports the "Federal Courts
Administration Act of 1992" (S. 1569). This legislation includes an important provision,
Section 907, which is of great interest to the thousands of businesses nationwide engaged
in federal government contracts, particularly the defense industry. S. 1569 enjoys the
support of the aerospace, electronics, and shipbuilding industries, as well as technical
and professional services companies. The Chamber respectfully requests that you sign
this important legislation and pocket-veto H.R. 6185, an alternative version which does
not remedy the inequities experienced by government contractors,

Section 907 of S. 1569 remedies the current confusion and reduces the excessive
litigation over certification of government contractor claims. Furthermore, it reinstates
the Federal Claims Court as an equal and alternative forum to the Boards of Contract
Appeals for nonmonetary disputes. Enactment of this legislation is a key step toward
achievement of this Administration’s Civil Justice Reform initiative. As you know, the
Chamber has been a key advocate of this initiative and has communicated your efforts to
our membership.

Attached is a more extensive explanation of this legislation. The attached
document also provides greater detail about the Chamber’s concerns with H.R. 6185.

On behalf of the thousands of businesses interested in the enactment of S. 1569,
thank you for your support.

Sincerely,

LE

Richard L. Lesher

Attachment
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"Federal Courts Administration Act of 1992"

The U.S. Chamber of Commerce Federation of local and state chambers of commerce,
businesses, and associations strongly supports the "Federal Courts Administration Act of 1992"
(S. 1569). This legislation includes an important provision, Section 907, which is of great interest to
all businesses engaged in federal government contracts, particularly the defense industry. S. 1569
enjoys the support of the aerospace, electronics, and shipbuilding industries, as well as technical and
professional services companies. The Chamber respectfully requests that the President sign this
important legislation.

On October 7, 1992, the U.S. Senate passed two versions of the "Federal Courts
Administration Act of 1992, §. 1569, and H.R. 6185. Both bills had previously been passed by the
House of Representatives. The two bills differ primarily in their treatment of contract claims
certifications by government contractors and the jurisdiction of the Court of Federal Claims.

Section 907 of S, 1569 was originally proposed to Congress by the U.S. Chamber of Commerce
Federation. We believe that this provision provides the necessary remedies to the contract claims
litigation problem. In contrast, we have major concerns with H.R. 6185, which does not solve this
problem. Accordingly, the Chamber strongly urges the President to sign into law S. 1569, and to
pocket-veto H.R. 6185,

Fourteen years ago, the Contract Disputes Act of 1978 established an equitable and efficient
system for resolving disputes under government contracts. This was particularly helpful for the
thousands of small businesses engaged in government contracts. Subsequent misguided court
decisions have created technical procedural obstacles which have resulted in a morass of wasteful
litigation. With increasing frequency, the Department of Justice has used these technicalities to delay
the payment of legitimate contract claims. Our small business members have been especially hard hit
by the unnecessary litigation costs. If the government procurement process is to function, contractors
must believe that their legitimate claims will be fairly resolved, in a timely manner.

In response to this serious problem, the Chamber Federation sponsored an amendment to the
"Federal Courts Administration Act of 1992" (S. 1569) that would eliminate the wasteful litigation
and restore balance to the disputes process. Industry is strongly united in support of the Chamber
amendment. The Chief Judge of the U.S. Claims Court also testified before Congress in support of
the Chamber amendment.

On October 3, the Chamber-sponsored amendment was passed with bipartisan support in the
House of Represeatatives as Section 907 of S. 1569. This legislation addressed several concerns
expressed by the Department of Justice. Until October 6, the only impediment to Senate adoption of
S. 1569 was 3 threat by the Department of Justice that they would recommend a veto if the bill was
passed with the Chamber’s amendment. In response to that threat, the House also passed H.R. 6185,
This bill does not include the Chamber amendment, but rather it incorporates a provision previously
passed by the Senate that further confuses the certification issue and does not address Claims Court
jurisdiction over nonmonetary disputes. This was done to provide the Senate with options in the final
days of the 102nd Congress.

On October 6, Stuart Gerson, Assistant Attorney General, Civil Division, Department of
Justice, communicated directly to the U.S. Chamber’s President that he was withdrawing the
Department’s veto threat of the Chamber amendment. He further indicated that his legislative staff
would be instructed to communicate this to the Senate. The Chamber understands that Jim Dyer
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ultimately communicated the withdrawal of the Justice Department’s veto threat to the Senate;
however, it was too late to prevent passage of both bills.

S. 1569 is far superior than H.R. 6185. It protects the rights of both the government and
contractors. Contractors are provided more than ample incentive to properly certify their contract
claims. Under S. 1569, until a proper certification is provided, a claim cannot be decided or paid.

S. 1569 will also require that the certifying official be authorized to bind the contractor, thus ensuring
that the contractor must stand behind its claim and certification.

Furthermore, under S. 1569, the government will not lose any substantive rights in cases
currently in litigation. Prior to passage by the House, Section 907 of S. 1569 was amended to
provide that the certification amendments would not apply to claims which are already the subject of
litigation in the Claims Court or a Board of Contract Appeals. In this regard, the retroactive effect of
3. 1569 is identical to that of the certification provisions of H.R. 6185 — both bills would apply
retroactively to pending claims except those already in litigation.

Moreover, S. 1569 specifically provides that interest will only run prospectively.
Consequently, the government will not bear any extra expense for retroactive interest. The
"nonmonetary disputes” portion of S. 1569 does not affect the parties’ substantive rights at all, but
simply reinstates the Claims Court as an equal and alternative forum to the Boards of Contract
Appeals. Thus, the nonmonetary disputes portion does not affect the ultimate outcome of any case,
but only the timing and the forum in which the case can be litigated.

In contrast, H.R. 6185 will increase rather than eliminate pointless litigation over certification
of claims. Certification would remain a jurisdictional requirement, and in any case in which the
certification is challenged, it would be necessary, just as it is today, to litigate whether the
certification is defective. If it is defective, further litigation would be required to determine whether
any defect is "technical” or substantive (the word "technical” is not defined), and further, whether any
technical defect was due to bad faith, fraud, or gross negligence. H.R. 6185 also fails to resolve the
confusion and increasing litigation over the artificial distinction between "monetary” and
"nonmonetary” contract disputes, H.R. 6185 contradicts both the requirements and spirit of your
Civil Justice Reform initiative and Executive Order 12778 on civil justice reform. H.R. 6185 is
seriously flawed and should be pocket-vetoed.

Thousands of Chamber member companies contract with the federal governmen:. Those
companies are united in urging that the litigation over technicalities in the government contract
disputes process come.to an end. S. 1569 will accomplish that goal; H.R. 6185 will not.
Accordingly, the U.S. Chamber of Commerce Federation urges you to sign S. 1569 and to pocket-
veto H.R, 6185.
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To: The Honorable James Baker From: Charles H. Harff
Chief of Staff Phone # (412) 565-4004
Executive Office of the President Fax # (412) 565-2930
Washington,DC
Fax # 202/456-2883
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{ See attached letter
¥ NOTICE TO RECIPIENT v .

The documents accompanying this facsimile transmission consaln Information from the Legal Department of Roclowell
International Corporation which is intended only for the use of the Indlvidual or entity named in this transmission
sheet. Any uninsended reciplent is hereby notified that the Information ls privileged and confldential, and any
disclosure, reproduction, use or distribution of this information is prohibited. If you are not the Intended recipient
(or the employee or agens responsible for delivery), please notify us by telephone immediately so that we can arrange
Jor the rerieval of the transmitted documents at 5o cost to you.

IF THERE ARE ANY PROBLEMS WITH THIS TRANSMISSION
PLEASE CALL Linda Huffington (412) 565-4005 (or Comnet 545-40035)
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Charles H. Martt
Senior Vics Prazidant,
Ganeral Bounpel & Booreary

Rotirwail Intsmatanal Comargtion
Corparate Otfiea

635 Livarty Avanus

Pittaburgh, Ponnayivania $6222.3123

(412) 885-4004
FAK: (412) 585.2830

Obtobar 8, 1982

The Honorable James Baker

Chief of stars

Executive office of the Prosident
1600 Pennsyivania Avenue, N.W.
Washingten, D.¢. 20500

Dear Mr. Baker:

I urge you to recommend to the President that
he sign Ssnate Bill 1569. mhat Bil}, and its

As you doubtless are aware, the House and
Senate have each bassed two versions of
legiglation to implement changes in tha
administration or the Claims Coupt, One
Version, H.R., €185 as pasged by the House on
October s, 1992, doves not include language
pertaining to the Court’g jurisdiction over
hon-monetary disputes ang does not make other

8. 1569 was amended and passed by the Senate
for a second time on Ogtober 7, 1992, This
Bill doss include the vital langquage
Pertaining o non—-monetary disputes ang
clains certification,

S. 1569 is the far preferable Bill. rTtg
enactment is of significant'importance to
industry, 1 hope you wil}l support its
signature by the President.

sincerely,

///é/
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Newport News Shipbuilding 4101 Washington Avanug

A Tennece Company z%\:?;gglezgéb Vingnia 23607

October 9, 1992

The Honorable James A. Baker, III

Chief of Staff and Senior Counselloer
to the President

Tha white Houste

washington, D.C. 20500

The Honorable C. Boyden Gray, Esguire
Counsgel to the Prosident

The White House

Wazhington, D.C. 20500

The llonorable Allan B. Ilubbard
Deputy Chief of staff to

the Vice President
Room 200
01d Executive Office Buildinyg
Washington, D.C. 20501

Gentlemen:

You now have before you two bills designed to cure the
current confusion over certitication of claims submitted undexr
U.S. Government contracts and to restore the jurisdiction of the
Claims court over default terminations issued underxr such
contracts.

This Company supports the bill entitled, “"rhe Federal Courts
Administration Act of 199%92," (8. 1569). Unfortunately a
competing, ambiguous bill (H.R. 6185) was rushed through at the
last minute. In our view, it falls way short of the mark in
resolving the issues and will most likely increase litigation
instead of decreasing it. For these reasons, we urge you to have
the President sign 8, 1569 and pocket veto H.R. 6185.

Thank you for your consideration.
Sincerely yours,

bt Cteroam, .

Robgrt L. Petersen, Jr.
Assistant General Counzel -
Government Contracts

RLPjr:lam
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Magnavox Electronic Systems Company

1313 PRODUCTION ROAD
FORT WAYNE, INDIANA 46808

GENE R. McALLISTER.
PRESIDENT AND CHIEF EXECUTIVE OFFICER

9 October 1992

The Honorable James A. Baker, III

Chief of Staff and Senior Counsellor to the President
The White House

Washington, DC 20500

Subject: 5.1569

Dear Mr. Baker:

I wish to express my strong support for S.1569 which is before the President
for signature. An opposing piece of legislation, also before the President, is
H.R.6185 which I oppose and would urge the President not to sigm.

| $.1569 will correct the problems associated with the certification of claims i.e.,
certifications will no longer be jurisdictional in nature. This will avoid a
substantial number of law suits related to this issne. The courts have been
unable to solve this problem.

$.1569, Section 907, would amend the underlying statute (the Contract
Disputes Act), improve the administration of justice and most importantly,
remove from already crowded court dockets numerous cases relatng to the
proper certification of claims and this issue of jurisdiction.

| 1 urge you to express to the President my support for 5.1569 and encourage
| him to sign this important legislation.

Sincerely,

G C P62 2D

GRM/sab

cc: Electronic Industries Association/Attn: Mr. Dan Heinemeier,
Vice President, Government Div.

U.S. Chamber of Commerce/Atm: Ms, Lorraine Maskin Lavet;
Director Human Resources, Legal, and Regulatory Affairs

Miller & Chevalier/Attn: Mr. Clarence T. Kipps, Ir.
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Grumman Corporation

senpage, New ruth 11714-5600
nage, R T Robert J. Myers

Presidant and
Chial Opcraling Oihcor

October 8, 1992

The Houurable Jamas A. Baker ITI

Chief of Staff and Senior Counsel to the Presideut
The White House

Washington, D.C.

Fax (202) 456=2397

Dear Mr. Baker:

We at Grumman Corporatiom join with the U.S. Chamber of Commerce and the rest
ot our industry in urging thal the President sign into low S.1569, the Federal
Courts Administration Act of 1992, amd pocket veto the alternative bill,

H.R. 6185, which has also been patsed Ly both houses ol Congreses.

Unlike the alternative bill, S.1569 solves u very ssrious problem regarding
Contract Disputes Act certifications -— a problem which has led tuv vutrageous
miscarriages of justice, with procedural technlcalllles used to thwart a eon-
tractor's right to recover on claing that have been adjudicated in ite favor
on the merits. Instead of being a shield against fraud, the present certifice
tion requirements have become a trap for the unwary comtractor and an unwarranted
impediment to the prompt and fair resolution of legitimate coutractor claims
against the Goverument.

§.1569 would reinforce the certification requirement, while at the same time
clarifying once and for all the question of who can cercify a claim on behalf
of the contractor. This will ensure that certification promotes rather than
impedes the quest for substantive justice with regard to contract clalms. The
alternative bill, H.R, 6185, would not golve this pressing problam and, indeed,
would introduece still more confused and confusing procedural gutdelines thual
would further burden the Claims Court and the Armed Services Board of Contract
Appeals with unnecessary procedural questions and other impediments to the
resolution of claims on their substantive merita.

We are confident that your Administration shares the dasire of industry for
prompt resolution of elaims based on the substuntive merits of thoge elaims,
and appreciates the need to eliminate unuecessary procedural barrlers to
prompt resolution of those claims. Accordingly, we once again urge that the
President sign 5.1569 inte law and pockec veto H.R. 6185.

Very truly yours,

R.IM/MP:am



GENERAL DYNAMICS

3190 Fairview Park Drive
Falls Church, Virginia 22042-4523

Robert H. Duesenberg 703-876-3055
Senior Vice President
General Counsel 8 October 1992

Mr. James A. Baker III

Chief of Staff

Executive Office of the President
1600 Pennsylvania Avenue, N.W.
Washington, DC 20500

C. Boyden Gray, Esq.

Counsel to the President
Executive Office of the President
1600 Pennsylvania Avenue, N.W.
Washington, DC 20500

Dear Messrs. Baker and Gray:

This letter is to urge that the President sign S, 1569,
the Federal Courts Study Committee Implementation Act of
1992,

S. 1569 is an essential piece of legislation, restoring,
as it will, balance between the two forums created to resolve
federal contract disputes. Government contracts litigation
has become burdened in the last few years by delaying and
wastefully expensive procedures over hypertechnical issues.
This bill will streamline and expedite the resolution of such
disputes and ensure that cases are decided on their merits.

As you know, the House and Senate have each passed two
versions of legislation to implement changes in the
administration of the Claims Court. One version, H.R. 6185,
as passed by the House on 5 October 1992, does not include
language pertaining to the Court's jurisdiction over non-
monetary disputes and fails to make other changes to the
contractor claim certification process. S. 1569, as.amended
and passed by the Senate on 7 October 1992, includes
appropriate language pertaining to non-monetary disputes and
claims certification. It is vital to fair and expeditious
litigation in Government contracts litigation that this
language become part of the federal courts processes and
administration.
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Mr. James A. Baker III
C. Boyden Gray, Esq.

8 October 1992

Page Two

I fully support S. 1569 and urge you to ensure that
this version of the leglslatlon is 51gned into law by the
President. This is an issue of vital importance to the
industry. I trust you will support it.

Sincerely,

RHD/dbn

cc. Mr. William Crystal
Mr. Allan Hubbard
Mr. David Macintosh
Mr. Daniel Cross
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BOaOEING

Frank Shrontz The Boeing Company
Chaimnan P.O. Box 3707
Chief Executive Officer Seattle, WA 98124-2207

Octobef 12, 1992

. Dear Mr. President:

Along with the U.S. Chamber of Commerce and a

myriad of other companies, I am writing to urge
you to sign the bill S.1569, the Federal Courts
Study Committee Implementation Act of 1992. The

- bill, and its non-monetary disputes language in

particular, is needed to restore the balance
between the two forums created to resolve federal
contract disputes. This bill will streamline and
expedite the resolution of those disputes and will
ensure that cases can proceed forward to be
decided on their merits.

As you know, the House and Senate have each passed
two versions of legislation to implement changes
in the administration of the Claims Court. One
version, H.R.6185 as passed by the House on
October 5, 1992, does not include language
pertaining to the court's jurisdiction over
non-monetary disputes and does not make other
changes to the contractor claim certification
process.

5.1569 was amended and passed by the Senate for a
second time on October 7, 1992. This bill does
include the vital language pertaining to
non-monetary disputes and claims certification.

I fully support S.1569 and urge you to sign this
legislation into law. This is an issue of vital
importance to Boeing and all Government suppliers
and I certainly hope you will support us on this,

Sincerely,

deid

ronkz

The Honorable George Bush
President of the United States
The White House

1600 Pennsylvania Avenue
Washington, D.C. 20500
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Vghe Honorable James A. Baker, III

Chief of Staff and Senior Counsellor
to the President

The White House

1600 Pennsylvania Avenue, N.W.

Washington, DC 20500

The Honorable C. Boyden Gray, Esq.
Counsel to the President

The White House

1600 Pennsylvania Avenue, N.W.
Washington, DC 20500

The Honorable Allan B. Hubbard
Deputy Chief of Staff to

the Vice President
Room 200
0ld Executive Office Building
Washington, D.C. 20501
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The Boeing Company
P.O. Box 3707
Seattle, WA 98124-2207

"™he Honorable James A. Baker, III

Chief of Staff and Senior Counsellor
to the President

The White House

1600 Pennsylvania Avenue, N.W.

Washington, DC 20500
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Interstate-McBee, Inc.

Interstaie Dinsel Service, Inc.
McBee Supply Gorp.

4801 LAKESIDE AVENUE

CLEVELAND, QHIO 44114

AREA CODE 216/881-0015

FAX: 216/8B1-0805

October 21, 1992 TELEX: 2128679

o
i

VIA FAX: -456-

The Honerable James A. Baker, il

Chief of Staff and Senior Counsellor
to the President

The White House

Washington, DC 20500

Doar Mr. Baker:

{ am writing to request your support and urge the Presidert to sign into law $. 1569, the
Foderal Courte Administration Act of 1882, and to pocket veto the altemative Bill, HR.
6185, which has also been. passed by both Housses of Congress.

S. 1669 solves a very serious prablem regarding Contract Disputes Act Certifications and
wil streamiine and expedite the resolution of contractor disputes and ensure that cases
are decided on their merits.

In these measiﬁnary times, it is very Important for small buginesses 10 have their
meritorious claims handled expeditiously and withiout unnecessary and costly Itigation
from the Justice Department. For this reason, S. 1569 Is very important to me.

Very truly yours,

, 4. Buescher
President

AJB/sab

*% TOTAL PAGE.BB1 *x
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&\ MICHAEL INDUSTRIES, INC.

" October 21, 1992

VIAa FAX: 202~456-2833

| The Honcrable James A. Baker, IIX
Chief of Staff and Senior Counsellorx
to the President
.. The White BHouse
) Washlnqtcn, DC 20500

; Dear Mr. Baker:

I am writing to request your suppork and.urge the Prasident to sign
into law S. 1569, the Federal Courts Aiministration Act of 1952,
: and to pocket vatc the alternative bill, HR. §185, which has also
! been passed hy both Houses of Congressf

1 . 8. 1569 solves a very sarious problam nagardlng Contraut Dlsputes
| Act Certifications and will streamline ind expadite the resolutien
5 of cantractor disputas and ensure that .Jages are decided on their
. meyits. :

In thase recessionary times, it is wery important for amall

bugsinesses to have their meritorious aclaims handled expeditiously
. and without unnecessary and cosatly 11,lgatlon from the Justice

Department. For this reason, 5. 1569 15 very important to me.

| Chnlrman of the Board

8:\MI1\Y63
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